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Overview

The Uniform Code of Military Justice (UCM]) provides the statutory framework for the
military justice system. In this Report, the Military Justice Review Group (MJRG) analyzes
each UCM] article, including its historical background, current practice, and comparison to
federal civilian law. The Report proposes substantive additions to the UCM] through 37
new articles, substantive statutory amendments to 68 articles, and includes consolidated
draft legislation incorporating all proposed changes. These proposed changes would
enhance the purpose of military law as stated in the Preamble to the Manual for Courts-
Martial (MCM): “[T]o promote justice, to assist in maintaining good order and discipline in
the armed forces, to promote efficiency and effectiveness in the military establishment, and
thereby to strengthen the national security of the United States.”

Establishing the Military Justice Review Group

This comprehensive review of the UCM] and MCM resulted from a request to the Secretary
of Defense by DoD’s senior uniformed leadership.

e In August 2013, the then-Chairman of the Joint Chiefs of Staff, General Martin
Dempsey, and the other members of the Joint Chiefs recommended that then-
Secretary of Defense Chuck Hagel order a holistic review of the UCM] in order to
ensure that it effectively and efficiently achieves justice consistent with due process
and good order and discipline.

e On October 18, 2013, Secretary Hagel directed the DoD General Counsel to conduct a
comprehensive review of the UCM] and the military justice system with support
from military justice experts provided by the military services. Secretary Hagel
directed the review to include an analysis of not only the UCM]J, but also its
implementation through the Manual for Courts-Martial and service regulations.

e The Secretary also directed the review to consider the report and recommendations
of the Response Systems to Adult Sexual Assault Crimes Panel (Response Systems
Panel), a twelve-month independent review and assessment of the systems used to
investigate, prosecute, and adjudicate adult sexual assault and related offenses in
the military, including the role of the commander in the administration of military
justice.

Guiding Principles

The DoD General Counsel established the MJRG with direction to take into account five
principles during its review:

e Use the current UCM] as a point of departure for baseline reassessment.

e Where they differ with existing military justice practice, consider the extent to
which the principles of law and the rules of procedure and evidence used in the trial
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of criminal cases in the United States district courts should be incorporated into
military justice practice.

e To the extent practicable, UCM] articles and MCM provisions should apply uniformly
across the military services.

e Consider any recommendations, proposals, or analysis relating to military justice
issued by the Response Systems Panel.

e Consider, as appropriate, the recommendations, proposals, and analysis in the
report of the Defense Legal Policy Board, including the report of that Board’s
Subcommittee on Military Justice in Combat Zones.

Major Legislative Proposals

This Report contains the MJRG’s completed review of the UCM]. Proposals for amendments
to the UCM] generally fall into seven categories. This Report’s major proposals would:

e Strengthen the Structure of the Military Justice System by—

(0}

Requiring issuance of guidance on the disposition of criminal cases similar to the
U.S. Attorneys Manual, tailored to military needs.

Mandating additional training for commanders and convening authorities
focused on the proper exercise of UCM] authority.

Establishing a military judge-alone special court-martial as an additional option
for disposition, similar to the judge-alone forum in civilian proceedings, with
confinement limited to a maximum of six months and no punitive discharge.

Establishing selection criteria for military judges, mandating tour lengths, and
requiring appointment of a Chief Trial Judge in each armed force.

Creating authority for military judges to handle specified legal issues that arise
before formal referral of a case to court-martial that would otherwise await a
ruling until after referral to court-martial.

Establishing a military magistrates program as an option for the services, with
magistrates authorized to preside over specified pre-referral matters upon
designation by a military judge, and to preside with the consent of the parties in
the proposed judge-alone special court-martial.

e Enhance Fairness and Efficiency in Pretrial and Trial Procedures by—

o

(0]

Continuing to enhance victims’ rights by:
» Creating the opportunity for victim input on disposition decisions at the
preliminary hearing stage.
* Providing for public access to court documents and pleadings.
= Treating victims consistently with regard to defense counsel interviews
and access to records of trial.

Expanding authority to obtain documents during investigations through
subpoenas and other process.
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Enhancing the utility of the preliminary hearing for the staff judge advocate and
convening authority and providing an opportunity for parties and victims to
submit relevant information on the appropriate disposition of offenses.

Replacing the current variable composition and voting percentages for court-
martial panels (military juries) with a requirement for a standardized number of
panel members and a consistent voting percentage.

Requiring, to the greatest extent practicable, at least one defense counsel be
learned in the law applicable to capital cases, as in federal civilian courts and
military commissions.

e Reform Sentencing, Guilty Pleas, and Plea Agreements by—

(0]

Ensuring that each offense receives separate consideration for purposes of
sentencing to confinement.

Replacing the current sentencing standard (which relies on maximum
punishments with minimal criteria in adjudging a sentence below the maximum)
with a system of judicial discretion guided by parameters and criteria.

Improving military plea agreements by allowing negotiated ranges of
punishments and adjudged sentences within the range.

Continuing to permit appeals of sentences by servicemembers, and establishing
government appeals of sentences in circumstances similar to federal civilian
practice.

Providing for the effective implementation of these reforms by establishing
sentencing by military judges in all non-capital trials.

e Streamline the Post-Trial Process by—

(0]

Eliminating redundant post-trial paperwork and requiring an entry of judgment
by the military judge similar to federal civilian practice to mark the completion
of a special or general court-martial.

Establishing restricted authority to suspend sentences in cases in which the
military judge recommends a specific form of suspension and the convening
authority approves a suspension within the military judge’s recommendation.

e Modernize Military Appellate Practice by—

(0]

(0]

Permitting the government to file interlocutory appeals in general and special
courts-martial regardless of whether a punitive discharge could be adjudged.

Transforming the automatic appeal of cases to the service Courts of Criminal
Appeals into an appeal of right in which the accused, upon advice of appellate
defense counsel, would determine whether to file an appeal.

Expanding direct review jurisdiction of the Courts of Criminal Appeals primarily
with respect to cases in which an accused is sentenced to confinement for more
than six months.

Providing servicemembers, like their civilian counterparts, with the opportunity
to obtain judicial review in all cases.

7|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

Focusing the appeal on issues raised by the parties, with the opportunity for the
Courts of Criminal Appeals to review for plain error.

Establishing harmless error standards of review for guilty pleas similar to those
applied by the federal civilian courts of appeal.

Providing for review of issues identified by the accused regarding factual
sufficiency when the appellant makes a sufficient showing to justify relief.

Permitting the government to appeal a sentence under conditions similar to
those applied by the federal civilian courts of appeal.

Continuing to require automatic review of capital cases and requiring, to the
greatest extent practicable, at least one appellate defense counsel be learned in
the law applicable to capital cases.

e Increase Transparency and Independent Review of the Military Justice System by—

o

Creating a statute requiring uniform public access to courts-martial documents
and pleadings similar to that available in federal civilian courts.

Establishing an independent blue ribbon panel of experts to conduct periodic
reviews of the UCM].

e Improve the Functionality of Punitive Articles and Proscribe Additional Acts by—

o
(0}

Restructuring the punitive articles of the UCM], which proscribe criminal acts.

Establishing specific statutory punitive articles to cover many forms of
misconduct now addressed by Executive Order in the General Article.

Authorizing the President to designate lesser included offenses under legislative
criteria.

Aligning the definition of “sexual acts” in Article 120 with federal civilian law.

Revising the prohibition against stalking (Article 130) to include cyberstalking
and threats to intimate partners.

Amending the statute of limitations for child-abuse offenses, fraudulent
enlistment, and to extend the period when DNA testing implicates an identified
person.

Creating new enumerated offenses, including:
= Article 93a: Prohibited activities with military recruit or trainee by
person in position of special trust
= Article 121a: Fraudulent use of credit and debit cards
= Article 123: Offenses concerning Government computers
= Article 132: Retaliation
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Executive Summary

Introduction

The Uniform Code of Military Justice (UCM]) provides the statutory framework for the
military justice system. In this Report, the Military Justice Review Group (MJRG) provides
individual analysis of every article of the UCM], including summaries of the current
statutes, historical background, current practice, and comparisons to applicable rules and
procedures in federal civilian practice. The Report proposes substantive additions to the
UCM] through 37 new articles and substantive statutory amendments to 68 articles. The
Report includes consolidated draft legislation incorporating all proposed changes.

This summary briefly describes the background of the MJRG and highlights the primary
recommendations in the Report.1

Establishing the MJRG and its Guiding Principles

This comprehensive review of the military justice system resulted from a request by the
Department of Defense’s senior uniformed leadership to the Secretary of Defense. In
August 2013, the then-Chairman of the Joint Chiefs of Staff, General Martin Dempsey, and
the other members of the Joint Chiefs recommended to then-Secretary of Defense Chuck
Hagel “a comprehensive and holistic review” of the UCM] and the military justice system to
ensure that the system “most effectively and efficiently does justice consistent with due
process and good order and discipline.”? The Joint Chiefs concluded that a comprehensive
review of the UCM] was appropriate in view of the many social developments and major
changes in the armed forces since the last comprehensive review, which occurred in the
1980s.

On October 18, 2013, Secretary Hagel directed the General Counsel of the Department of
Defense to conduct a comprehensive review of the UCM] and the military justice system,
including the MCM and service regulations, with support from military justice experts
provided by the military Services.3 The Secretary’s direction included a requirement to
consider the report and recommendations of the Response Systems to Adult Sexual Assault
Crimes Panel (Response Systems Panel).4

1Section B of the Report contains an Article-by-Article Index of UCM] Recommendations, followed by a
detailed analysis of each provision of the UCM], including recommended amendments. Section C of the Report
contains consolidated draft legislation that includes all proposed amendments to the UCM].

2U.S. Dep'’t of Def,, Memorandum from the Chairman of the Joint Chiefs of Staff on Recommendation of the
Joint Chiefs of Staff with respect to a Holistic Review of the Uniform Code of Military Justice (Aug. 5, 2013).
The Chairman’s memorandum is attached as Appendix A to this Report.

3 U.S. Dep’t of Def., Memorandum from Secretary of Defense on Comprehensive Review of the Uniform Code of
Military Justice (Oct. 18, 2013). Secretary Hagel’s memorandum is attached as Appendix B to this Report.

4]d. The Response Systems Panel was established by the National Defense Authorization Act for Fiscal Year
2013, Pub. L. No. 112-239, § 576, 126 Stat. 1632 (2013) [hereinafter NDAA FY 2013]. The Response Systems

13|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

The DoD General Counsel established the MJRG to carry out the comprehensive review,
utilizing military justice experts detailed by the Services.> The General Counsel appointed
Andrew S. Effron, former Chief Judge of the United States Court of Appeals for the Armed
Forces, to serve as the Director of the MJRG.®

The General Counsel’s Terms of Reference established five guiding principles for the MJRG
to apply during its review:

e Use the current UCM] as a point of departure for baseline reassessment.

e Where they differ with existing military justice practice, consider the extent to
which the principles of law and the rules of procedure and evidence used in the trial
of criminal cases in the United States district courts should be incorporated into
military justice practice.

e To the extent practicable, UCM] articles and MCM provisions should apply uniformly
across the military services.

e (Consider any recommendations, proposals, or analysis relating to military justice
issued by the Response Systems Panel.

e C(Consider, as appropriate, the recommendations, proposals, and analysis in the
report of the Defense Legal Policy Board, including the report of that Board’s
Subcommittee on Military Justice in Combat Zones.”

The DoD General Counsel also directed the MJRG to consult with general and flag officers
with experience as general court-martial convening authorities—senior commanders with
authority to direct that cases be tried by court-martial. The Legal Counsel to the Chairman
of the Joint Chiefs of Staff was tasked with assisting in identifying a suitable group of

Panel conducted a twelve-month independent review and assessment of the systems used to investigate,
prosecute, and adjudicate adult sexual assault and related offenses in the military, including the role of the
commander in the administration of military justice. See REPORT OF THE RESPONSE SYSTEMS TO ADULT SEXUAL
ASSAULT CRIMES PANEL (June 2014) [hereinafter RESPONSE SYSTEMS PANEL REPORT], available at
http://responsesystemspanel.whs.mil. The Response Systems Panel ultimately made 132 recommendations,
which the Department of Defense is in the process of implementing. See U.S. Dep’t of Def., Memorandum from
the Secretary of Defense on Implementation of the Recommendations of the Response Systems to Adult
Sexual Assault Crimes Panel (Dec. 15, 2014), available at http://jpp.whs.mil/Public/docs/03_Topic-
Areas/01-General_Information/05_DoDResponse_RSPRecommendations_20141215.pdf.

5In addition to detailed military personnel, the MJRG staff includes civilian personnel with expertise in
military and criminal law, as well as experienced legislative counsel. The MJRG also benefits from the
assistance of personnel made available on a periodic basis by the DoD General Counsel and the Department of
Justice.

6 See Appendix D to this Report for a full list of the members of the MJRG and its Advisors.

7Terms of Reference for the Military Justice Review Committee (Jan. 24, 2014) and Addendum (Mar. 12,
2014) [hereinafter Terms of Reference and Addendum, respectively]. Both the Terms of Reference and the
Addendum are attached as Appendix C to this Report.
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officers for this purpose. Finally, the DoD General Counsel required the Director to
coordinate any proposed amendments, at his discretion, on an ongoing basis with the DoD
Deputy General Counsel (Personnel & Health Policy), The Judge Advocates General of the
Army, Navy, Air Force, and Coast Guard, the Staff Judge Advocate to the Commandant of the
Marine Corps, and the Legal Counsel to the Chairman of the Joint Chiefs of Staff.8

The General Counsel designated two distinguished experts in the law—the Honorable
David Sentelle, former Chief Judge for the United States Court of Appeals for the District of
Columbia Circuit; and the Honorable Judith Miller, former DoD General Counsel—to serve
as Senior Advisors to the MJRG. The DoD General Counsel also requested that the
Department of Justice designate an expert criminal litigator to serve as an advisor to the
MJRG. Mr. Jonathan Wroblewski, Director of the Office of Policy and Legislation in the
Criminal Division of the Department of Justice (Do]), serves as the DoJ’s Advisor to the
MJRG. Mr. John Sparks and Mr. Clark Price have served as advisors to the MJRG from the
United States Court of Appeals for the Armed Forces.

The DoD Office of General Counsel facilitated the opportunity for public input to the MJRG
by establishing a website that included an invitation to submit recommendations.? The
Office of General Counsel also wrote to over 400 organizations, including bar associations,
law schools, victims’ advocacy groups, and other public interest organizations, advising
them of the opportunity for input. The MJRG received numerous thoughtful public
comments which it considered during the review process.

The Secretary of Defense established a very tight time frame for completion of the
comprehensive review—one year for a legislative report on the UCM], and a report on
implementing rules six months later.19 Based upon this guidance and direction from the
DoD General Counsel, the MJRG submitted its initial report on the UCM] to the General
Counsel on March 25, 2015. Following a period of internal review within the Department of
Defense, the MJRG submitted a revised UCM] report on September 2, 2015. The Department
approved the legislative proposals in the revised report as an official Department of
Defense proposal, and submitted the proposals to the Office of Management and Budget for
interagency review. After considering comments provided during the interagency review,
the MJRG prepared this final report, which includes the legislation that has been submitted
to Congress as an official administration proposal.

Based upon guidance from the DoD General Counsel, the MJRG has prepared a separate
report on implementing rules, focusing primarily on the Manual for Courts-Martial

8 Terms of Reference, supra note 7, at 4.
9 The MJRG’s website is located at http://www.dod.mil/dodgc/mjrg.html.

10 The MJRG’s separate review of implementing rules is described in Section A, Part 2 of this Report. Many
potential areas for MCM proposals are identified in this Report’s discussions of the UCM].
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(MCM).11 The MJRG'’s report on the MCM, which was submitted to the DoD General Counsel
on September 21, 2015, currently is under review within the Department of Defense.

Further information regarding the scope and methodology of the MJRG is found in Part A of
this Report.

Purpose of Military Law

The purpose of military law is “to promote justice, to assist in maintaining good order and
discipline in the armed forces, to promote efficiency and effectiveness in the military
establishment, and thereby to strengthen the national security of the United States.”12
These three major recurring themes—justice, discipline, and efficiency—are set forth in
complementary clauses of the Preamble to the Manual for Courts-Martial and are woven
throughout the structure and provisions of the UCM] and the Manual. Since its inception in
1775, military law in the United States has evolved to recognize that all three components
are essential to ensure that our national security is protected and strengthened by an
effective, highly disciplined military force.

The current structure and practice of the UCM] embodies a single overarching principle
based on more than 225 years of experience: a system of military law can only achieve and
maintain a highly disciplined force if it is fair and just, and is recognized as such both by
members of the armed forces and by the American public. “Once a case is before a court-
martial, it should be realized by all concerned that the sole concern is to accomplish justice
under the law. ... It is not proper to say that a military court-martial has a dual function as
an instrument of discipline and as an instrument of justice. It is an instrument of justice and
in fulfilling this function it will promote discipline.”13 This Report’s proposals are made
with full recognition that the necessity for justice and the requirement for discipline are
inseparable.14

" The President implements the UCM] and prescribes rules for pretrial, trial, and post-trial procedure by
executive order in the MCM. Based upon direction from the DoD General Counsel, the MJRG’s report on the
MCM includes recommendations for rules that would be used to implement the legislative proposals from the
MJRG, subject to enactment. In that context, the recommendations in the MJRG’s MCM report take the form of
a discussion draft that provides a foundation for further consideration during internal DoD and interagency
review.

12MCM, Part I, |3; see also Parker v. Levy, 417 U.S. 733, 763-64 (1974) (Blackmun, ]., concurring)
(“[Clommanders who are arbitrary with their charges will not produce the efficient and effective military
organization this country needs and demands for its defense.”).

13 AD Hoc COMMITTEE TO STUDY THE UNIFORM CODE OF MILITARY JUSTICE, REPORT TO THE HON. WILLIAM R. BRUCKER,
SECRETARY OF THE ARMY 11 (Jan. 18, 1960) [hereinafter POWELL REPORT], available at
http://www/loc.gov/rr/frd /Military_Law/pdf/Powell_report/pdf.

14 See, e.g., POWELL REPORT, supra note 11, at 11-12 (“In the development of discipline, correction of individuals
is indispensable; in correction, fairness or justice is indispensable. Thus, it is a mistake to talk of balancing
discipline and justice—the two are inseparable. .. ."”); United States v. Littrice, 13 C.M.R. 43, 47 (C.M.A. 1953)
(“It was generally recognized [by Congress] that military justice and military discipline were essentially
interwoven. . . . [C]lonfronted with the necessity of maintaining a delicate balance between justice and
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The need to promote discipline through an instrument of justice requires a court-martial
system that differs in important respects from civilian criminal justice systems. As the
Supreme Court has stated, the military remains a “specialized society separate from civilian
society . .. [because] it is the primary business of armies and navies to fight or be ready to
fight wars should the occasion arise.”15 This separateness of purpose and mission has
shaped the values and traditions that are embodied in the UCM]J, as reflected in the
following unique characteristics that distinguish courts-martial from criminal trials in the
civilian courts.

Unique Military Offenses. The offenses proscribed by the UCM] are “military offenses,”
even when similar offenses also exist at common law. This is because crimes committed by
military members, irrespective of substantially similar civilian counterparts, have the
potential to seriously damage unit cohesion by destroying the bonds of trust critical to
successful mission accomplishment. There are also crimes under the UCM] that consist of
unique military offenses—including desertion, disrespect, disobedience, malingering,
misbehavior before the enemy, and others. These offenses are specifically proscribed in the
military context because of their deleterious impact on morale and mission
accomplishment.

In addition, Article 134, the General Article, proscribes conduct that is prejudicial to good
order and discipline or of a nature to bring discredit on the armed forces. Under this article
and others, members of the armed forces can face prosecution for acts which are not
regarded as criminal in civilian jurisdictions. For example, activity that might be protected
under the First Amendment to the Constitution if carried out by a civilian can lead to
criminal punishment for a member of the armed forces. This is because the unique needs of
military service require constitutional considerations to be applied differently to those who
serve in the military.1¢ “In civilian life there is no legal sanction—civil or criminal—for
failure to behave as an officer and a gentleman; in the military world, [Article] 133 imposes
such a sanction on a commissioned officer.”17

Unique Military Procedures. The court-martial system has unique procedures developed
for those circumstances where civilian criminal procedures are impractical or unworkable
in a military setting. The procedures often have as their origin the need for a system that is

discipline, Congress liberalized the military judicial system but also permitted commanding officers to retain
many of the powers held by them under prior laws.”); Article 30(b), UCM] (“Upon the preferring of charges,
the proper authority shall take immediate steps to determine what disposition would be made thereof in the
interest of justice and discipline.”) (emphasis added).

15 Parker, 417 U.S. at 743 (internal quotation and citation omitted).

16 See Parker, 417 U.S. at 758 (“While the members of the military are not excluded from the protection
granted by the First Amendment, the different character of the military community and of the military
mission requires a different application of those protections. The fundamental necessity for obedience, and
the consequent necessity for imposition of discipline, may render permissible within the military that which
would be constitutionally impermissible outside it.”).

17 Parker, 417 U.S. at 739.
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simultaneously efficient and capable of operating in a wide variety of settings—including
forward-deployed areas of armed conflict—while also remaining fair and just given the
highly hierarchical structure of the military.

Sometimes these procedures are more favorable to members of the armed forces than
analogous procedures in civilian practice. For example, rights advisement warnings under
Article 31(b)—similar to those required in the civilian setting by Miranda v. Arizonal8—are
required whenever a servicemember is suspected of an offense and questioned, regardless
of whether he or she is in custody. This extra protection for military members suspected of
crimes is rooted in the recognition of the inherently custodial nature of interrogation
within the military setting. Additionally, in the military, the assistance of counsel is
provided throughout the court-martial and appellate process, regardless of the member’s
rank or ability to pay. With respect to court-martial procedure, the military employs a
robust and open discovery process designed to minimize gamesmanship, increase
efficiency in the pretrial and trial processes, and ensure that a servicemember’s rights
during these processes are protected.

Sometimes the procedures employed in the court-martial process are less favorable to
servicemembers than similar procedures in civilian practice. For example, in the military,
confinement before trial is permitted under broader circumstances than in civilian practice,
and with no potential for bail. Also, court-martial panels (military juries) can be composed
of fewer than twelve members and do not require unanimous verdicts except to proceed to
capital sentencing in a case in which the death penalty is an authorized sentence. The
Supreme Court traditionally defers to the balance struck by Congress in these matters. “[I]n
determining what process is due, courts must give particular deference to the
determination of Congress, made under its authority to regulate the land and naval forces,
U.S. Const,, Art. ], § 8.”19

Unique Military Punishments. In addition to confinement and fines, servicemembers
found guilty of committing criminal offenses under the UCM] face possible punitive
separation (bad-conduct or dishonorable discharges for enlisted personnel; dismissal for
officers) as well as reductions in their rank and loss of pay. These punishments not only
remove convicted military members from the armed forces, they may also deprive them of
vested retirement pay and veterans benefits otherwise earned during periods of honorable
service.

Partnership of Staff Judge Advocates and Convening Authorities. The partnership of
convening authorities—senior commanders authorized to convene courts-martial—and
their primary legal advisors, staff judge advocates, is a distinct feature of the military
justice system. Staff judge advocates provide critical advice to general court-martial
convening authorities. A convening authority may not refer charges to trial by general
court-martial in the absence of legal analysis and the staff judge advocate’s determination
that: the charge alleges an offense under the UCM]J; there is jurisdiction over the offense

18 Miranda v. Arizona, 384 U.S. 436 (1966).

19 Middendorf v. Henry, 425 U.S. 57, 67 (1976).
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and the accused; and the charge is warranted by the evidence contained in the preliminary
hearing report.20

Due in part to the unique roles of the staff judge advocate and convening authority in the
military justice system, as well as the authority and responsibilities of commanders
throughout the military organization, the UCM] includes an express statutory provision
addressing unlawful command influence. Under Article 37, interference with court-martial
proceedings by convening authorities and all others subject to the Code is strictly
prohibited. Such a prohibition has no direct parallel in federal civilian practice, but is
essential in ensuring a just system that maintains the confidence of both servicemembers
and the public. For example, “by insulating military judges from the effects of command
influence, [the UCM] and corresponding regulations] sufficiently preserve judicial
impartiality so as to satisfy the Due Process Clause” requirement for “a fair trial in a fair
tribunal.”21 The prohibition against unlawful command influence was a major driving
factor behind the enactment of the UCM]J. It remains essential to ensure fairness and justice
in the armed forces, which require a hierarchical command structure in order to prevail in
the harsh and unforgiving conditions of military combat.

Deployability. In the military, there is a unique need to conduct trials in deployed
environments during ongoing combat operations around the world, as well as in other
nations where American servicemembers are stationed. Courts-martial are routinely
conducted in nations with which the United States has Status of Forces Agreements; these
agreements establish priority of criminal jurisdiction over offenses committed by
servicemembers between the host nation’s law and the UCM]. In addition, numerous
courts-martial have been conducted during combat deployments, including throughout the
deployments that have taken place in Iraq and Afghanistan since the September 11, 2001
attacks.

Consideration of Criminal Law Practices in Civilian Courts. Congress enacted the UCM] in
1950 following widespread dissatisfaction with the operation of courts-martial and their
fairness to the accused during World War II. Congress addressed this dissatisfaction in the
UCM], in part, by prohibiting unlawful command influence and creating an appellate court
composed of civilians, the court now designated as the United States Court of Appeals for
the Armed Forces. Since then, the UCM] has continually evolved in an effort to achieve
justice, discipline, and efficiency and fine tune the balance between these complementary
goals. The result is “a system of military justice notably more sensitive to due process
concerns than the one prevailing through most of our country’s history ... .”22

20 See Articles 30 and 34, UCM]. For additional information and a recent assessment of the role of the
commander in the military justice system see RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 22-25; 73-74;
125-132; 167-171.

21 Weiss v. United States, 510 U.S. 163, 179 (1994).

22 Weiss, 510 U.S. at 194 (Ginsburg, J., concurring).
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Military law has incorporated practices and procedures of federal civilian law where
practicable and not contrary to or inconsistent with the requirements of the armed forces.
It also has counterbalanced the limitation of rights available to servicemembers with
procedures designed to ensure protection of those rights that are provided under military
law. 23 Since its enactment in 1950, significant changes to the UCM] include the
establishment of the military judiciary in 1968 with enhanced powers and the requirement
for qualified defense counsel in most instances; the adoption of the Military Rules of
Evidence in 1980; simplification of the post-trial process and enhancement of appellate
review in 1983; adoption of a rule-based MCM in 1984 to replace the uncertainties
generated by the prior treatise format; and a variety of clarifying amendments in
subsequent years.

As a result of these and other changes, the modes of presentation and the rules of evidence
that currently apply during trials by courts-martial are nearly identical to those in federal
civilian courts. Other procedures—such as how cases are sent to trial and how panel
members are selected; the number of members required on panels; the percentage of votes
required for a finding of guilty; sentencing proceedings; and numerous other procedures—
continue to retain military-specific components.

This Report examines many of the distinctions that remain between military practice under
the UCM] and federal and state civilian practice. The proposals recommend aligning certain
procedures with federal civilian practice in instances where they will enhance fairness and
efficiency and where the rationale for military-specific practices has dissipated. For
example, robust military judiciary and defense counsel organizations are firmly rooted in a
system largely constructed prior to their development. These and other systemic changes
reflect the growth and maturation of the military justice system since Congress enacted the
UCM].

This Report’s proposals recommend retaining military-specific practices where the
comparable civilian practice would be incompatible with the military’s purpose, function,
and mission, or would not further the goals of justice, discipline, and efficiency in the
military context. Maintaining distinct military practices and procedures—where
appropriate—remains vital to ensuring justice within a hierarchical military organization
that must operate effectively both at home and abroad, during times of conflict and times of
peace.

Contemporary Context

Recent Legislation. Recognizing the inseparable link between justice and discipline,
changes made to the UCM] since 1950 have served to enhance the rights of
servicemembers, to provide effective disciplinary tools for military commanders, and to
increase the efficiency of court-martial and appellate procedures.24In recent years,

23 See Weiss, 510 U.S. at 174 (“By enacting the [UCM]] in 1950, and through subsequent statutory changes,
Congress has gradually changed the system of military justice so that it has come to more closely resemble
the civilian system.”).

24 For a detailed narrative of the evolution of military justice, see Section A of this Report.
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legislative changes focused primarily, but not exclusively, on concern over the manner in
which the military justice system addresses sexual assault allegations, and the treatment of
sexual assault victims within the system. These targeted changes reflect concern that
neither servicemembers nor the public will have confidence in a system of military law that
does not—or does not appear to—protect the dignity and rights of victims as well as the
rights of the accused.

Recent changes represent significant modifications to court-martial practice. In general, the
changes enhanced victims’ rights and participation throughout the military justice process
while limiting the exercise of convening authorities’ pretrial and post-trial discretion.
These changes also revised a number of practices before, during, and after trial related to
the interests of an accused in the context of a military organization.

In the National Defense Authorization Acts for Fiscal Years 2014 and 2015, Congress
enacted substantial amendments to 15 articles of the UCM]J, along with additional statutory
provisions outside the UCM], that have directly impacted military justice practice.?5 A
recent executive order contains numerous provisions that implement these statutory
provisions throughout the Manual for Courts-Martial.26

Major changes in the recent legislation include:

e Codifying victims’ rights in Article 6b and incorporating into the statute many of the
rights available to victims in federal civilian courts.

e Providing Special Victims’ Counsel to alleged victims of sex-related offenses who
are authorized to receive legal assistance for legal consultation and representation
in connection with the reporting, military investigation, and military prosecution of
sex-related offenses.

e Transforming the broad pretrial investigation of offenses under Article 32 into a
more focused preliminary hearing, and providing that victims may not be
compelled to testify at the hearing.

e C(Curtailing the convening authority’s previously unrestricted post-trial discretion to
take action favorable to an accused on the findings or sentence of a court-martial,
permitting modification only in narrowly defined circumstances.

e Limiting the availability of depositions to situations in which exceptional
circumstances and the interests of justice require the preservation of prospective
witness testimony for use at preliminary hearings or trial.

25 See National Defense Authorization Act for Fiscal Year 2014, Pub. L. No. 113-66, 127 Stat. 672 (2013)
[hereinafter NDAA FY 2014]; Carl Levin and Howard P. “Buck” McKeon National Defense Authorization Act
for Fiscal Year 2015, Pub. L. No. 113-291, 128 Stat. 3292 (2014) [hereinafter NDAA FY 2015]. The MJRG’s
separate review of implementing rules is described in Section A, Part 2, of this Report.

26 Exec. Order No. 13,696, 80 Fed. Reg. 35,783 (Jun. 22, 2015).
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e C(reating oversight mechanisms in circumstances where the convening authority
declines to refer certain alleged sexual assaults to trial, and limiting the forum for
trial of those offenses to general court-martial.

e Directing the President to amend the Military Rules of Evidence to enhance
witnesses’ psychotherapist-patient privilege and limit the accused’s right to present
evidence of his or her good military character to raise reasonable doubt as to guilt.

e Amending the equal opportunity of the trial counsel, defense counsel, and the court-
martial to obtain witnesses and other evidence by limiting the circumstances under
which counsel for the accused may interview alleged sexual assault victims.

e Requiring that the sentence for certain sexual assault offenses include, at a
minimum, a dishonorable discharge or dismissal.

Further changes were enacted in the National Defense Authorization Act for Fiscal Year
2016.%7

Federal Advisory Committees. Congress also directed the Secretary of Defense to establish
several federal advisory committees to examine military law and practices with regard to
sexual assault allegations. All of these efforts reflect significant congressional and public
interest in the military justice system.

e The Response Systems Panel was established in 2013 to conduct a twelve-month
review of the effectiveness of the systems used to investigate, prosecute, and
adjudicate sexual assault offenses, including the role of the commander in the
military justice system. The Response Systems Panel issued its report in June 2014,

%7 See National Defense Authorization Act for Fiscal Year 2016, Pub. L. No. 114-92, 129 Stat. 726 (2015)
[hereinafter NDAA FY 2016]. The statute includes: enforcement of certain crime victim rights by the Court of
Criminal Appeals (sec. 531); Department of Defense civilian employee access to Special Victims’ Counsel
(SVC) (sec. 532); authority for SVCs to provide legal consultation and assistance in connection with various
government proceedings (sec. 533); timely notification of victims of sex-related offenses of the availability of
SVC assistance (sec. 534); additional improvements to the SVC program (sec. 535); enhancement of
confidentiality of restricted reporting in sexual assault cases (sec. 536); modification of the deadline for
establishment of the Defense Advisory Committee on Investigation, Prosecution, and Defense of Sexual
Assault in the Armed Forces (sec. 537); improved Department of Defense prevention and response to sexual
assaults in which the victim is a male member of the armed forces (sec. 538); preventing retaliation against
members of the armed forces who report or intervene on behalf of the victim of an alleged sex-related offense
(sec. 539); sexual assault prevention and response training for administrators and for Senior ROTC
instructors (sec. 540); retention of case notes in investigations of sex-related offenses (sec. 541); report on
prevention and response to sexual assault in the Army National Guard and Army Reserve (sec. 542);
improved implementation of UCM] changes (sec. 543); modification of RCM 104 to establish certain
prohibitions on evaluations of Special Victims Counsel (sec. 544); modification of MRE 304 relating to the
corroboration of a confession or admission (sec. 545). See 161 Cong. Rec. H7747-H8123 (daily ed. Nov. 5,
2015) (bill text and joint explanatory statement). See also H.R. REP. N0. 114-102 (2015), at 144-47; S. REP. No.
114-49 (2015),at 120-23.
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including 132 recommendations, many of which directly impact practices under the
UCM].28

e The Judicial Proceedings Panel followed the Response Systems Panel.2? The Judicial
Proceedings Panel is reviewing the operation of the court-martial process with
respect to sexual assault offenses, and will issue periodic reports through 2017. The
Judicial Proceedings Panel issued its Initial Report on February 4, 2015.30

e Congress recently directed the creation of an additional advisory committee to
conduct an in-depth study of selected court-martial cases involving sexual assault.
The Defense Advisory Committee on Investigation, Prosecution, and Defense of
Sexual Assault in the Armed Forces will begin its work in 2016.31

e In addition to these congressionally mandated review groups, the Secretary of
Defense independently established the Defense Legal Policy Board, a discretionary
federal advisory committee, in 2012. The Board issued its report on the reporting
and investigation of cases where servicemembers were alleged to have caused the
death, injury, or abuse of non-combatants in Iraq or Afghanistan in June 2013.32 The
report of the Board recommended, among other things, reforms to the military
justice system.

Summary of Recommendations - Major Legislative Proposals

The following are the MJRG’s major proposals for changes to the UCM]. Unless otherwise
noted, the proposals are predicated on a one-year transition period for implementation—
that is, a one-year period between the date of enactment of any legislation and the date on
which the new legislation would come into effect. These proposals fall into seven
categories:

e Strengthening the Structure of the Military Justice System
¢ Enhancing Fairness and Efficiency in Pretrial and Trial Procedures

e Reforming Sentencing, Guilty Pleas, and Plea Agreements

28 See note 4, supra, for more information about the Response Systems Panel.

29 The full name of the Judicial Proceedings Panel is “The Judicial Proceedings Since Fiscal Year 2012
Amendments Panel.” NDAA FY 2013, Pub. L. No. 112-239, § 576, 126 Stat. 1632 (2013).

30 See INITIAL REPORT OF THE JUDICIAL PROCEEDINGS PANEL (Feb. 2015) [hereinafter JUDICIAL PROCEEDINGS PANEL
INITIAL REPORT], available at http://jpp.whs.mil/.

31 The NDAA FY 2016 requires establishment of this additional advisory committee within 90 days after
enactment of the statute. See note 27, supra.

32 DEFENSE LEGAL PoLICY BOARD REPORT ON MILITARY JUSTICE IN COMBAT ZONES (JUNE 2013), available at
http://www.facadatabase.gov/committee/historyreportdocuments.aspx?flr=14657&cid=2446&fy=2013.
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e Streamlining the Post-Trial Process
e Modernizing Military Appellate Practice

e Increasing Transparency and Facilitating Independent, Ongoing Review of the
Military Justice System

e Improving the Functionality of the Punitive Articles and Proscribing Additional
Criminal Acts

Strengthening the Structure of the Military Justice System

The Convening Authority-Staff Judge Advocate Partnership. This Report proposes
strengthening the partnership between the convening authority and the staff judge
advocate. The proposals in the Report will enhance the scope and quality of information
available to the convening authority and staff judge advocate in their evaluation of the full
range of disposition options.

The Exercise of Disposition Discretion by Convening Authorities. Military commanders
are responsible for instilling and maintaining the level of discipline necessary to ensure
accomplishment of the military mission. The issue of whether that responsibility should
continue to include the authority to refer cases to courts-martial, or whether that authority
should be vested in judge advocates, has been the subject of considerable debate, as
reflected in the report of the Response Systems Panel, a blue-ribbon advisory committee
composed of distinguished non-governmental experts in civilian practice as well as military
law.33 Congress expressly directed the Response Systems Panel to assess the impact of
removing disposition authority from the chain of command, focusing on sexual assault
cases.3* The Panel’s report, which recommended retention of the commander’s role in
exercising disposition discretion, includes thoughtful views on both sides of the issue.35 In
view of the extensive testimony and evidence so recently gathered and considered by the
congressionally-established Response Systems Panel, the MJRG has focused its efforts on
measures to improve the current process, rather than on revisiting the underlying
fundamental policy so soon after the Response Systems Panel completed its thorough and
careful treatment of the issue.

33 See RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 6-7, 22-25 (Recommendations 36-43), and 167-71.

34 NDAA FY 2014 at § 1731(a)(1)(A) (directing the Response Systems Panel to assess “the impact, if any, that
removing from the chain of command any disposition authority regarding charges preferred under . . . the
Uniform Code of Military Justice . . . would have on overall reporting and prosecution of sexual assault
cases.”). See also NDAA FY 2013 at § 576(d)(1)(F-G) (directing the Response Systems Panel to assess “the
roles and effectiveness of commanders at all levels in preventing sexual assaults and responding to reports of
sexual assault. .. [and] the strengths and weaknesses of proposed legislative initiatives to modify the current
role of commanders in the administration of military justice and in the investigation, prosecution, and
adjudication of adult sexual assault crimes.”).

35 RESPONSE SYSTEMS PANEL REPORT, supra note 4, at 6-7, 22-23 (Recommendations 36-37), 167-71, and 173-76
(Additional Views of Response Systems Panel Members Dean Elizabeth L. Hillman and Mr. Harvey Bryant).
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In that regard, the proposals in this Report endeavor to enhance decision-making in the
context of the convening authority-staff judge advocate relationship.

Focused commander and convening authority training. First, this Report proposes to
amend Article 137, which currently requires that all enlisted members receive
training on the UCM], to also extend this requirement to cover officers, and to
require periodic training for all those who exercise responsibility for the imposition
of nonjudicial punishment or who convene courts-martial. Although the services
currently incorporate military justice training into a variety of continuing
professional education programs for both officers and non-commissioned officers,
this proposal would establish a statutory requirement for focused training on the
exercise of authority under the UCM]. Part II of the Report will address the
importance of focusing training and operational guidance that considers both the
restrictions on unlawful command influence and the authority of commanders and
senior officials to instill discipline through the exercise of lawful command
emphasis.

Disposition considerations. Second, this Report proposes to clarify the distinction
between the minimum legal requirements for referral of a case to trial by court-
martial under Article 34 (Advice of staff judge advocate and reference for trial) and
the separate, prudential issues involving the exercise of disposition discretion by
military commanders and convening authorities. This includes a proposal to
establish Article 33 (Disposition guidance), which would require the President to
direct the Secretary of Defense, in consultation with the Secretary of Homeland
Security, to issue non-binding guidance regarding factors that commanders,
convening authorities, staff judge advocates and judge advocates should take into
account when exercising their duties with respect to disposition of charges in the
interest of justice and discipline. These considerations would take into account the
guidance in the Principles of Federal Prosecution in the United States Attorneys
Manual, with appropriate modifications to reflect the unique purposes and aspects
of military law. This non-binding guidance, a proposed draft of which will be offered
in Part II of this Report, would provide a functional decision-making framework for
convening authorities, commanders, staff judge advocates and judge advocates to
assess the full range of disposition options for alleged offenses under the Code,
recognizing that the disposition decision encompasses many issues beyond the legal
and factual sufficiency of a particular case.

Staff Judge Advocate/Legal Advisor’s Advice. The staff judge advocate’s pretrial
advice will still be required prior to referring a case to general court-martial, in
accordance with Article 34. To enhance the exercise of referral discretion for special
courts-martial, this Report’s proposed amendments to Article 34 also would require
pre-referral judge advocate consultation in all special courts-martial. Part II of the
Report will focus on the rules implementing Article 34, with particular attention to
the content of the staff judge advocate’s advice and the responsibility to convey any
victim’s input in the referral decision. Part II also will address the content of the
staff judge advocate’s advice in cases where the staff judge advocate disagrees with
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the findings of the preliminary hearing officer with respect to probable cause, the
form of the charges, or jurisdiction.

Court-Martial Options. The military justice system has four primary components: non-
judicial punishment, summary courts-martial, special courts-martial, and general courts-
martial. This Report proposes including an additional option for special courts-martial,
through amendments to Articles 16 (Courts-martial classified) and 19 (Jurisdiction of
special courts-martial). Similar to civilian practice, the proposed option would authorize
non-jury trials for minor offenses. This option would provide an alternative means of
addressing minor offenses that may warrant a degree of punishment greater than
authorized for a summary court-martial but would not warrant a punitive discharge or
confinement for more than six months (particularly during contingency operations or
when a rapid and large build-up of forces is underway). This alternative would consist of a
judge-alone proceeding for findings and sentence, with a maximum confinement of six
months and no punitive discharge authorized. The judge-alone special court-martial would
be an option for consideration by the convening authority, not a matter for election by the
accused, similar to civilian practice authorizing non-jury trials for petty offenses when the
maximum punishment includes confinement for no more than six months. The accused in
such a proceeding, and in all special courts-martial, would have increased access to
appellate review under the proposed amendments to Articles 66 and 69 discussed later in
this summary.

The Military Judiciary. The military judiciary provides the linchpin to a fair and effective
military justice system and guarantees a fair and impartial tribunal. This Report makes
several proposals to build on that foundation:

e Selection criteria and tour lengths. The Report proposes enhancing the stature,
management, and public perception of the military judiciary by establishing in
statute the foundational requirements for the qualification and appointment of
military judges in Article 26 (Military judge of a general or special court-martial),
with flexible criteria in the Manual for Courts-Martial. The primary authority for
selection and certification of military judges would remain vested in The Judge
Advocates General, including identification of a Chief Trial Judge for each Service, a
position formally recognized in proposed changes to Article 26. The Judge
Advocates General and the Commandant of the Marine Corps would assign military
judges in accordance with minimum tour lengths established by the President in
the Manual, subject to exceptions that could be invoked to meet military exigencies,
or to grant a request for reassignment or retirement. These proposed changes are
designed to promote the experience level of military judges and enhance public
confidence in the independence of the military judiciary.

e Pretrial judicial decisions. A number of military justice decisions made prior to trial
involve substantial legal issues. In order to reduce the number of issues that must
be litigated at trial, and thereby increase efficiency in the court-martial process, this
Report proposes to create a new statute, Article 30a (Proceedings conducted before
referral), to provide statutory authority for judicial rulings on legal issues arising
prior to trial. The new statute would authorize the President to identify the types of
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issues appropriate for those proceedings, to establish procedures for such
proceedings, and to specify available remedies. The statute would create authority
for judicial rulings prior to referral on limited issues that currently must await
judicial action until after referral. This authority would permit judicial review of,
but not replace, command and convening authority decisions on those matters. Part
I of the Report will consider rules to set forth particular issues for pretrial rulings,
which could include, for example: review of pretrial confinement actions, requests
for mental competency evaluations, requests for depositions, requests for
individual military counsel, and ensuring that the protections afforded to victims
under the Military Rules of Evidence are properly enforced in preliminary hearings.

Military magistrates. The current and proposed role of military judges contains
substantial potential for utilizing full and part-time military magistrates, akin to the
federal system. The proposed Articles 26a (Military magistrates) and 30a also
would provide the services with the option of establishing a military magistrate
program, with qualifications and tour-length criteria separate from the criteria
used for the certification of military judges. The Judge Advocates General and the
Staff Judge Advocate to the Commandant of the Marine Corps could appoint full or
part-time military magistrates. The services could employ magistrates designated
by military judges prior to referral to conduct pretrial hearings, act on designated
pretrial matters, and preside with the consent of the parties in the proposed judge-
alone special courts-martial discussed above. In these areas, military magistrates
would act with full authority of military judges, with their decisions reviewed by
military judges. The use of magistrates would permit a more efficient utilization of
the military judiciary, and could provide a training and certification pipeline for
future military judges.

Enhancing Fairness and Efficiency in Pretrial and Trial Procedures

Victims’ Rights.

Article 6b. In the NDAA FY 2014, Congress enacted Article 6b, which codifies victims’
rights under the UCM] and incorporates many provisions of the federal Crime
Victims’ Rights Act. This Report proposes to conform military law to federal law
with respect to the relationship between the rights of victims and the disposition of
offenses and with respect to the appointment of individuals to assume the rights of
deceased, incompetent, or minor victims. This Report also would extend recently
enacted provisions concerning defense counsel interviews of victims of sex-related
offenses to cover victims of all UCM] offenses.

Implementing Article 6b. As noted earlier, the President implements the UCM] and
prescribes rules for pretrial, trial, and post-trial procedure through the Rules for
Courts-Martial. Part II of this Report will consider rules to implement the rights set
forth in Article 6b and other victim provisions this Report proposes, as well as
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enhancements to remedial options for violations of these rights.3¢ The matters that
will be considered in Part Il will include, for example: the ability of the victim to be
reasonably heard on the plea agreement, pretrial confinement, release, and
sentencing (including through an unsworn statement); the victim’s input on the
disposition of offenses to the convening authority; the right to notice of proceedings
and the release or escape of the accused; the right to not be excluded from
proceedings absent a required showing; and the right to submit post-trial matters to
the convening authority.3”

e Additional proposals. This Report’s proposal regarding Article 32 (Preliminary
hearing) also addresses the victim’s opportunity to convey views on disposition of
offenses to the convening authority. The proposal regarding Article 54 (Record of
trial) increases access of victims of all offenses to trial records. The proposal to
enact Article 140a (Case management; data collection and accessibility) would
provide victims, counsel, and members of the public access to all unsealed court-
martial documents. This Report would revise the current prohibition against
stalking to address cyberstalking and threats to intimate partners (Article 130). This
Report also proposes additional punitive articles that would address retaliation
(Article 132) and specifically criminalize improper sexual activities with a recruit or
trainee by a person in a position of special trust (Article 93a).

Investigative Subpoena Power. The optimal time for use of subpoena power often occurs
during the conduct of an investigation, making it possible to develop and analyze
information for use in the decision as to whether to prefer charges, whether a preliminary
hearing should be ordered, and for consideration during a preliminary hearing. The Article
32 proceeding, as recently revised, serves primarily as a preliminary hearing rather than as
an investigative tool and will operate most efficiently and effectively when based upon
information compiled prior to the hearing. This Report proposes, through amendments to
Article 46 (Opportunity to obtain witnesses and other evidence) and Article 47 (Refusal to
appear or testify) to provide a process for making subpoenas and other process available
independent of Article 32 during the earliest stages of an investigation.

36 A recent executive order contains numerous provisions to implement Article 6b rights throughout the
Manual for Courts-Martial. Exec. Order No. 13,696, 80 Fed. Reg. 35,783 (Jun. 22, 2015).

37 Article 6b(a)(6) provides that a victim has the “right to receive restitution as provided in law.” As a matter
of current practice, non-statutory restitution may be included in pretrial agreements in guilty plea cases, see,
e.g., R.C.M. 705(c)(2)(C), and a limited form of restitution related to property damage is available outside the
sentencing process in the form of deductions from pay under Article 139. The congressionally-chartered
Judicial Proceedings Panel is considering whether additional options for restitution should be provided in
connection with sexual offense proceedings. See NDAA FY14 at § 1731(b)(1)(D). In view of the limited
jurisdiction of courts-martial over personal property and assets, development of an effective restitution
program may require consideration of options outside the military sentencing process, and beyond the scope
of this Report. Because such options would include consideration of administrative and judicial procedures
outside the military justice system, this Report recommends that development of any statutory changes
regarding restitution take place after the Judicial Proceedings Panel presents its recommendations.
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The Article 32 Preliminary Hearing. This Report proposes to retain the core features of
the Article 32 preliminary hearing as set forth in current legislation (NDAA FY 2014 and FY
2015). The proposal would focus the preliminary hearing on an initial determination of
probable cause prior to referring charges to a general court-martial; require a more
comprehensive preliminary hearing report; and provide an additional opportunity for the
government, the defense, and victims to present information relevant to an appropriate
disposition of the charges and specifications. The proposal would require the preliminary
hearing officer to analyze and organize the information presented in a manner designed to
enhance the utility of the hearing to the staff judge advocate and the convening authority in
fulfilling their respective disposition responsibilities. The requirement for detailed analysis
of this information for use in the disposition process would replace the current
requirement for a disposition recommendation. Consistent with the recently enacted
legislation, the preliminary hearing officer will be a judge advocate, equal to or greater in
rank than the most senior counsel. Part II of the Report will address changes in the rules
implementing Article 32 that would be required as a result of the proposed statutory
amendments.

Discovery. The discovery rules applicable to courts-martial are addressed primarily in the
Rules for Courts-Martial, which implement Article 46 and provide for robust and open
discovery in military practice. Part II of this Report will consider proposed rule changes to
strengthen the military’s open discovery practice, which is intended to be timely and
comprehensive. The Rules serve the goals of discovery in courts-martial, which include
improving efficiency, preventing delays and surprise during trials, limiting gamesmanship,
and permitting the accused to prepare adequately for trial and to present a defense, subject
to limitations on classified and privileged information. Part II also will consider whether
the President should establish a mechanism to address potential wrongful convictions that
result from discovery violations or other factors.

Double Jeopardy. This Report proposes amending Article 44 (Former jeopardy), the
prohibition against double jeopardy in military law, to conform to federal civilian practice
by providing for jeopardy attachment when the members are impaneled following
completion of challenges, or, if there are no members, when evidence is introduced on the
merits of the charges.

Panel Member Selection, Panel Size, and Votes Needed to Convict.

e Current Practice. The composition of courts-martial has changed over time, from the
thirteen-member panels required under the original American Articles of War, to
the variable panel sizes permitted under current law—a minimum of three
members for a special court-martial, a minimum of five members for a non-capital
general court-martial, and a minimum of twelve members for a capital general
court-martial. The use of a minimum number of members, rather than a standard
number, means that the panel size can vary from case to case. The voting percentage
also has changed, from a simple majority vote since the beginning of the
Revolutionary War through World War I, to the varied system under the UCM]: two-
thirds for the findings in general and special courts-martial; three-fourths for
sentences to confinement for ten years or more; unanimity in order to proceed to
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capital sentencing in cases in which a death sentence is an authorized punishment;
and unanimity for a death sentence. The variation in panel sizes means that the
number of votes required for findings may vary substantially from trial to trial, even
within the same category of court-martial, with percentages ranging from 67% to
80% depending on the number of members actually seated. Additionally, the
variation in panel sizes complicates the member selection process because of the
unpredictability in the number of panel members who ultimately will serve on the
panel.

e Providing consistency. This Report proposes to provide consistency by standardizing
the number of members for each type of court-martial through amendments to
Article 16 (Courts-martial classified), Article 25a (Number of members in capital
cases), and Article 52 (Number of votes required). The Report proposes four
members for a special court-martial (with three votes required for a conviction);
eight members for a non-capital general court-martial (with six votes required for a
conviction); and twelve members for a capital general court-martial (with
unanimity on the findings and sentence required for the death penalty). This
proposal would establish a standard panel size, which would facilitate the detailing
process, and also would establish a standard percentage of votes cast to convict (75
percent, with unanimity required to proceed to capital sentencing in cases in which
a death sentence is an authorized punishment). Following voir dire, challenges, and
final empanelment, the unseated prospective members left over from the venire
would be free to return to their normal duties.

e Panel selection. This Report proposes to retain the current criteria in Article 25(Who
may serve on courts-martial) for member selection by the convening authority, with
two modifications. First, this proposal would eliminate the blanket prohibition
against detailing enlisted panel members serving in the same unit as the accused
and would permit such members to be detailed under the same conditions
applicable to the detailing of officers from the same unit as the accused. Second, the
proposal would amend Article 29 (Absent and additional members) to permit the
convening authority to authorize alternate panel members, at his or her discretion.
Under criteria to be established in the Rules for Courts-Martial in Part II of this
Report, the convening authority would have initial discretion in panel composition
to include selection of a panel of all enlisted members. The proposed criteria also
would provide guidance for fulfilling a request by an accused, as under current law,
for a panel composed of at least one-third enlisted members or all officers. The
Report recognizes unique features of military practice by providing flexibility for a
non-capital general court-martial to proceed with not less than six members when it
becomes necessary, due to unforeseen circumstances, to excuse a member for good
cause during trial.

Learned Counsel in Capital Trials and Appeals. Consistent with federal law and the law
applicable to military commissions, this Report proposes amending Article 27 (Detail of
trial and defense counsel) and Article 70 (Appellate counsel) to require that, to the greatest
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extent practicable in capital cases, at least one defense counsel be learned in the law
applicable to capital cases.

Reforming Sentencing, Guilty Pleas, and Pretrial Agreements

Sentencing Reforms. The Report proposes replacing the current sentencing system—
which relies primarily on maximum punishments and which provides only minimal
guidance regarding the adjudication of sentences below the maximum—with a system of
judicial discretion guided by parameters and criteria.

Judicial sentencing. The Report proposes, through an amendment to Article 53
(Court to announce action), that military judges adjudicate the sentence for each
non-capital offense, consistent with the practice in federal proceedings and in the
vast majority of states that rely on judges rather than juries to adjudicate non-
capital sentences. Judicial sentencing would facilitate the use of parameters and
criteria to enhance the potential for greater consistency in military sentencing and
provide a better balance between individualized sentences and sentence uniformity.
It also would facilitate consideration of a broader range of relevant information in
the military sentencing process, and consideration of victim-impact statements,
including unsworn statements. The judicial sentencing process also would make it
easier to employ segmented sentencing, in which any confinement portion of a
sentence would be adjudged for each offense, as discussed more fully below. These
changes, along with the elimination of instructional issues, have the potential for a
considerable reduction in appellate litigation and rehearings in the area of military
sentencing.

Sentencing procedures. The Report proposes to revise court-martial sentencing
procedures through amendments to Article 56 (Maximum and minimum limits), by
borrowing, with substantial modification, federal civilian practices to enhance the
opportunity to achieve consistency, fairness, and justice in the adjudication of
military sentences. Although it is not practicable to simply adopt the federal
sentencing guidelines due to the many differences in the procedures, offenses, and
types of punishments at courts-martial, the proposed sentencing reforms would
endeavor to promote greater uniformity and predictability in military sentencing
while allowing the military judge to exercise meaningful sentencing discretion in
order to ultimately craft an individualized sentence for each offender.

Replacing unitary sentencing with segmented sentencing. Under current practice, the
court-martial adjudges a single sentence for all offenses resulting in a conviction,
not a separate punishment for each offense. The proposal would adopt the practice
in federal civilian courts and most state courts of adjudging a separate sentence for
each offense with respect to confinement and fines. Where appropriate, the military
judge would determine a sentence to confinement and a fine for each offense, and
when the accused is convicted of multiple offenses, would determine whether terms
of confinement should run consecutively or concurrently.
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Replacing broad sentencing authority with sentencing guided by parameters and
criteria. Current law authorizes a court-martial to adjudge any punishment, or no
punishment at all, subject only to the maximum punishments established under
Article 56(a) or by statute, and by any mandatory minimum punishments
established by statute. This proposal would replace the current sentencing process
with a system based upon published standards developed by a new Military
Sentencing Parameters and Criteria Board. The Military Sentencing Parameters and
Criteria Board would collect and analyze sentencing data to inform determinations
of appropriate parameters and criteria for specific offenses.

0 In general, a sentencing parameter is a boundary on the punishment that
may be imposed for an offense, subject to departure for reasons set forth in
the trial record. Sentencing criteria are factors that a judge must consider
when sentencing a case, but that do not set a boundary on the punishment.
The goal is to limit inappropriate disparity within a system that will largely
maintain individualized sentencing and judicial discretion in sentencing.

0 The proposal involves discrete use of the sentencing experience developed in
the civilian sector while maintaining the distinct characteristics of military
sentencing, particularly with respect to unique military offenses and
punishments. The military judge would be able to sentence outside the
parameters, as may be warranted, with a written explanation on the record
subject to review by the Courts of Criminal Appeals for abuse of discretion.

The implementation of parameters and criteria would draw upon best practices at
the federal and state level, and would replace the current practice of adjudging a
sentence with little or no guidance. This proposal differs in important respects from
the federal civilian guidelines, which are based upon a set of offenses and an
offender population that is markedly different from the majority of individuals
accused of criminal offenses in the armed forces. Under the proposal, the Chief Trial
Judges of the Services would serve as the voting members of the Military Sentencing
Parameters and Criteria Board. The Board will collect and analyze sentencing data,
propose confinement parameters and sentencing criteria for approval by the
President, and issue other sentencing policy guidance.

Implementation in two phases. The development of comprehensive sentencing
parameters and criteria will require detailed analysis of sentencing data involving
the relationship between specific offenses and the sentence imposed for those
sentences. Because the military justice system, unlike the federal civilian system and
most state systems, does not currently utilize segmented sentencing (which
provides a separate sentence for each offense), it will be necessary to implement
sentencing parameters in two phases.

0 In the first phase, the President, with the advice of the Military Sentencing
Parameters and Criteria Board, will issue interim guidance based upon an
analysis of past experience in the military and civilian sectors. The interim
guidance will be used by military judges as they apply the new sentencing

32|Page of 1300



EXECUTIVE SUMMARY

procedures, included segmented sentencing, in conjunction with the effective
date of the legislation (one year after the date of enactment).

0 In the second phase, the Military Sentencing Parameters and Criteria Board
will conduct a detailed analysis of the data generated by military segmented
sentencing. Based upon that analysis, the President will issue comprehensive
sentencing parameters and sentencing criteria, which will take effect not
later than four years after the enactment of the legislation. Upon
implementation, the comprehensive sentencing parameters would replace
the mandatory minimum sentences currently set forth in Article 56(b).

Guilty Pleas. This Report makes several proposals regarding military guilty plea practice
and procedures.

Current procedures. The military justice system takes particular care to test the
validity of guilty pleas because the facts and the law are not tested in the crucible of
the adversarial process. Further, there may be subtle pressures inherent to the
military environment that may influence the manner in which servicemembers
exercise (and waive) their rights. The providence inquiry and a judge’s explanation
of possible defenses are established procedures which ensure that servicemembers
knowingly and voluntarily admit to all elements of a formal charge. This Report
proposes that the military justice system retain many of the procedures currently in
effect under Article 45 (Pleas of the accused) to ensure that an accused’s guilty plea
at a court-martial is knowing and voluntary.

Proposed changes. The Report proposes several changes to Article 45, including: an
amendment to Article 45(b) to permit an accused to plead guilty in capital cases for
offenses where death is not a mandatory sentence; and creation of paragraph 45(c),
which would align military law with federal civilian law by applying the doctrine of
harmless error to variances from Article 45.

Plea Agreements. This Report’s proposals with regard to plea agreements align with those
that would create sentencing parameters and criteria.

Create Article 53a. This Report proposes to create a new statute, Article 53a (Plea
agreements) that would continue those aspects of current practice in which a plea
agreement is viewed as an agreement between the accused and the convening
authority but that takes into account proposed sentencing by judge alone and the
establishment of sentencing parameters and criteria. The convening authority
would be responsible for entering into an agreement that reflects the interests of
the government in general and the disciplinary interests of the unit in particular. As
noted above with regard to guilty pleas, the military judge would continue to use the
providence inquiry in accordance with R.C.M. 910 to ensure that the guilty plea is
provident and that all plea agreement terms are lawful. This proposal also would
retain present rules governing lawful terms, including the prohibition on requiring
waiver of appellate review.
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e Military judge’s responsibility. Under the proposal, the military judge’s responsibility
would be to: (1) determine the legality of the plea agreement; (2) adjudge a
sentence in accordance with the plea agreement; and, (3) take any other action on
the sentence (e.g.,, make a recommendation on suspension) that is authorized under
the rules. The military judge would review the entire agreement, including any
negotiated sentence agreement, prior to determining whether to accept the
agreement and adjudge the sentence. If the agreement contains a negotiated
sentencing range, the military judge would enter a sentence within that range unless
the judge determines that the negotiated sentencing range is plainly unreasonable
or otherwise unlawful.

Streamlining the Post-Trial Process

This Report proposes to simplify post-trial processing of courts-martial in accordance with
changes enacted in the NDAA FY 2014. The amendments to Article 60(Action by convening
authority) enacted as part of the NDAA FY 2014 significantly restricted the convening
authority’s discretion to change the findings and sentence of a court-martial. The proposals
in this Report reflect those restrictions by eliminating all redundant or unnecessary
paperwork in cases where the recent legislation has removed the convening authority’s
post-trial discretion. In all general and special courts-martial, the military judge would
make an “entry of judgment” incorporating the results of the court-martial and any actions
taken by the convening authority within the limited scope permitted by the recent
legislation. The proposed legislation also would provide a restricted authority to suspend
sentences, which would be in addition to the authority under present law to include
suspension as a term in a pretrial agreement. The new authority would be limited to cases
where the military judge recommends suspension and the convening authority acts within
the scope of the military judge’s recommendation. The proposed changes in post-trial
processing are set forth in Articles 60 through 60c.

Modernizing Military Appellate Practice

The current appellate process involves: (1) automatic review for matters of fact and law, as
well as sentence appropriateness, by the service Courts of Criminal Appeals under Article
66 for those cases with a sentence to confinement for one year or more or a punitive
discharge; (2) discretionary review of matters of law for good cause by the United States
Court of Appeals for the Armed Forces under Article 67; (3) access to the Supreme Court
for only those cases the Court of Appeals for the Armed Forces reviews under Article 67a.
All other general courts-martial (except those where review is waived or withdrawn)
receive a limited review by the Office of The Judge Advocate General under Article 69. All
other special and summary courts-martial receive limited review by a judge advocate
under Article 64. The government is entitled to interlocutory appeals in limited
circumstances under Article 62.

The current appellate review process reflects the historical legacy of routine post-trial
examination of cases in which lay officers acted as counsel, judge, and jury. Under the UCM],
the military justice system has established a formal system of appellate review, involving
judicial consideration of trials presided over by qualified judges involving parties
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represented by qualified counsel. The development of a trial and appellate system with
attorneys and judges has made it possible to adapt selected features of the federal appellate
system for use in the military justice system.

This Report’s proposals would modernize military appellate practice through amendments
to Articles 56 (Sentencing), 62 (Appeal by the United States), 64 (Review by a judge
advocate), 65 (Disposition of records), 66 (Review by Court of Criminal Appeals), 67
(Review by the Court of Appeals for the Armed Forces), 69 (Review in the office of the
Judge Advocate General), and 73 (Petition for a new trial). In general, the proposals would:

Permit the government to file interlocutory appeals in general and special courts-
martial regardless of whether a punitive discharge may be adjudged (through
amendment to Article 62).

Clarify that the government may file an interlocutory appeal where the military
judge enters a finding of not guilty following the return of a finding of guilty by
members (through amendment to Article 62).

Require appellate defense counsel to review the record of trial and provide the
accused with advice regarding the filing of an appeal in all cases in which an
accused is sentenced to confinement for more than six months, a punitive
discharge, or in which the government has previously filed an interlocutory appeal
(through amendment to Article 65).

Revise the jurisdiction of the service Courts of Criminal Appeals to include all cases
in which the accused files an appeal and in which an accused is sentenced to
confinement for more than six months, a punitive discharge, or in which the
government had filed an interlocutory appeal (through amendment to Article 66).

Enhance the ability for all other appellants to have their cases reviewed by the
service Courts of Criminal Appeals (through amendments to Articles 64, 65, 66, and
69).

Transform the automatic appeal of non-capital cases to the service Courts of
Criminal Appeals to an appeal of right and eliminate the requirement for the service
Courts of Criminal Appeals to review the record of trial in non-capital cases where
the appellant has not filed an appeal raising issues for the court’s review (through
amendment to Article 66).

Provide for factual sufficiency review only when appellant raises the issue for the
court’s review and makes an appropriate showing that the court should dismiss the
findings (through amendment to Article 66).

Hear appeals as to sentence brought by either an appellant or, in appropriate
circumstances, the government (through amendment to Articles 56 and 66).
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e Require appropriate notification to the other Judge Advocates General prior to
certification by a Judge Advocate General of an issue for review by the Court of
Appeals for the Armed Forces (through amendment to Article 67).

e Expand the time limit for filing a petition for new trial from two to three years,
consistent with practice in federal civilian courts (through amendments to Articles
69 and 73).

e Continue to require automatic review of capital cases and require, to the greatest
extent practicable, at least one defense counsel who is learned in the law applicable
to capital cases (through an amendment to Article 70).

e Establish harmless error standard of appellate review in guilty plea cases (through
an amendment to Article 45).

Increasing Transparency and Independent Review of the Military Justice System

This Report makes two proposals that would increase transparency and require periodic
independent review of the military justice system. Both would enhance the confidence of
members of the armed forces and the public in military law and the operation of the
military justice system.

Public Access. This proposal would establish a new statute, Article 140a (Case
management; data collection and accessibility), that would require the Secretary of Defense
to develop uniform case management standards and criteria that also would allow public
access to court-martial dockets, pleadings, and records in a manner similar to that available
in the federal civilian courts. This proposal envisions implementation across the services to
ensure ease of access and management of data. In addition to the criticism made by the
Response Systems Panel regarding the difficulty in gathering and analyzing military justice
data, the Judicial Proceedings Panel recently recommended that DoD adopt an electronic
system similar to that utilized by federal courts to ensure Special Victims’ Counsel and
victims have appropriate access to docketing information and case filings.

The Military Justice Review Panel This proposal would enhance the efficiency and
effectiveness of the UCM] by amending Article 146 (Code committee) to establish a blue
ribbon panel—the Military Justice Review Panel—composed of experts in military law and
civilian criminal law, to conduct periodic reviews of the military justice system.

The Panel would issue its first report four years after the effective date of the legislation,
focusing on the implementation of the new legislation. Eight years after the effective date of
the legislation, the Panel would issue its first comprehensive review of the UCM] and
Manual for Courts-Martial. Thereafter, the Panel would issue comprehensive reports every
eight years. Within each eight-year cycle the Panel would issue targeted reports at the mid-
point of each cycle, and could issue additional reports on matters referred to the Panel by
the Secretary of Defense or Congress.

The proposal is based on the concept that periodic review needs to be scheduled on a
regular basis, but that it should not be so frequent that the constant process of review and
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change becomes more disruptive than helpful to judges and lawyers who must have a
degree of stability in order to engage in effective practice. Accordingly, the comprehensive
reviews are scheduled to occur every eight years.

The proposal also relies on the expectation that the Joint Service Committee will continue
to conduct its vital role within the executive branch addressing the type of targeted
adjustments in law and regulation that are required on a more frequent basis to address
specific issues in the law.

Improving the Functionality of the Punitive Articles and Proscribing Additional
Criminal Acts

Finally, this Report proposes amendments to the punitive articles, those provisions of the
UCM] (Articles 77-134) that describe prohibited criminal acts, as follows:

Restructuring the Punitive Articles. This Report proposes migrating most of the
prohibited conduct addressed by the President in the Manual for Courts-Martial under
Article 134 (General article) into new statutory articles or existing enumerated statutory
articles that proscribe related criminal conduct. In addition, the Report proposes a
statutory clarification that would provide extraterritorial jurisdiction over all offenses
otherwise covered by clause 3 of Article 134 (i.e., Title 18 offenses that currently must be
prosecuted under other clauses of Article 134 when the underlying civilian offense does
not have extraterritorial application).

Lesser Included Offenses. This Report proposes to provide notice of lesser included
offenses, by establishing statutory authorization in Article 79 (Conviction of lesserincluded
offense) for the President to designate a reasonably included offense as a lesser included
offense.

Statute of Limitations. This Report proposes amending Article 43 (Statute of limitations)
to adopt the federal civilian approach to child-abuse offenses (10 years when the victim is
no longer alive); revising the period for fraudulent enlistment to cover the length of the
enlistment or 5 years, whichever is longer; and extending the period when DNA testing
implicates an identified person. This report also proposes to make the amendments apply
to the prosecution of any offense committed before, on, or after the date the statute is
enacted if the applicable limitation period has not yet expired.

Article 120 (Rape and sexual assault generally). This Report proposes aligning the
definition of “sexual act” in military law with federal civilian law. The congressionally-
chartered Judicial Proceedings Panel, which is giving extensive consideration to whether
further changes to Article 120 are warranted, has recommended, and the Secretary of
Defense has established a subcommittee of distinguished criminal law experts to examine
Article 120. Pending the outcome of that review, this Report does not recommend further
changes beyond the conforming changes needed to align Article 120 to the parallel
provisions in federal civilian criminal proceedings.
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Article 128 (Assault). The Report proposes aligning the definition of assault with federal
civilian law, which would permit greater flexibility to address assaults involving domestic
violence as an aggravating factor.

Article 130 (Stalking). This proposal would expand the current Article 120a to include
cyberstalking.38 The proposal also would update current law to address threats to intimate
partners.

New Offenses Proposed:

e Article 93a (Prohibited activities with military recruit or trainee by person in position
of special trust). This proposal would create a new statute that identifies persons
(such as recruiters and drill sergeants) for whom sexual activity with other
identified individuals (such as recruiting prospects or trainees) would be strictly
prohibited without requiring additional proof of coercion or abuse. This would not
preempt the services’ authority to issue regulations under Article 92 (Failure to
obey order or regulation) addressing matters such as fraternization that involve
non-sexual as well as sexual conduct, nor would it preempt charges for rape or
sexual assault under Article 120 that are based upon abuse of one’s position in the
chain of command to gain access to or coerce another person.3?

e Article 121a (Fraudulent use of credit cards, debit cards, and other access devices).
This proposal would create a new statute that would specifically criminalize
unauthorized use of another’s credit or debit card.

e Article 123 (Offenses concerning Government computers). This proposed new offense
would criminalize accessing a government computer with an unauthorized purpose
and is based on an analogous federal statute (18 U.S.C. §1030 (Fraud and related
activity in connection with computers)). The proposed article is targeted to meet
military needs and it applies only to persons subject to the code and is directed only
at United States government computers.

e Article 132 (Retaliation). This proposed new article would prohibit retaliation
against victims and witnesses of crime. The offense would define retaliation as when
a person, with the intent to retaliate against any person for reporting or planning to
report an offense, or with the intent to discourage any person from reporting an
offense, wrongfully takes or threatens to take an adverse personnel action against
the person, or wrongfully withholds or threatens to withhold a favorable personnel
action with respect to the person.

38 The current offense within Article 130 (Housebreaking) would be codified within Article 129 (Burglary).

39 The Judicial Proceedings Panel is examining whether the definitions of rape and sexual assault in Article
120 should be amended to expressly cover a situation in which a person subject to the UCM] commits a sexual
act upon another person by abusing one’s position in the chain of command of the other person to gain access
to or coerce the other person. See NDAA FY 2014 at § 1731(b)(1)(A). The proposal to create a new Article 93a
addresses a related but different matter.
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Conclusion

The current military justice debates provide an opportunity to consider changes that would
enhance the vital role of the UCM] in strengthening our national security. The Military
Justice Review Group respectfully submits these recommendations for appropriate

consideration.
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Legislative Report

Section A. Background

The recommendations in this Report draw upon the history of American military justice
and the specific responsibilities assigned to the Military Justice Review Group. Part 1 of this
background section summarizes the structural development of the military justice system.
Part 2 discusses the establishment and role of the Military Justice Review Group.

Part 1. Historical Perspective: Summary of Structural
Changes in the Military Justice System

For purposes of providing background regarding the recommendations in this Report, this
section provides a brief historical perspective highlighting major developments in the
structure of military justice in terms of three historical phases.1

e The first phase (1775-1912), which established the structural foundation, began in
the period leading up to the Declaration of Independence, and continued to the pre-
World War I years in the 20th Century. In many significant respects, the court-
martial process in 1912 closely resembled the structure of courts-martial at the
time of the Revolutionary War.

e The second phase (1913-1941) introduced the first significant structural reforms.
This phase began on the eve of World War I, and continued through the post-war
debates about the administration of justice, the enactment of amendments that
emerged from that debate, and the subsequent implementation of those
amendments.

e The third phase (1941-present) began with a major national debate about the
purposes and practices of military justice growing out of World War II experience.
The third phase produced major structural changes, including enactment of the
Uniform Code of Military Justice, implementation of the new legislation under the
1951 Manual for Courts-Martial, and subsequent periodic revisions to the Code and
the Manual.

I. The First Phase: Foundation (1775 to 1912)

Prior to the Revolutionary War, Americans became familiar with courts-martial over the
course of fighting four colonial wars with the British against the French. American colonists

1 The modern military justice system was derived primarily from the Articles of War used by the Army. The
other Services had their own disciplinary systems with many similarities to the Articles of War. The Navy was
governed by Articles for the Government of the Navy. The Coast Guard followed Regulations for the U.S.
Revenue-Cutter Service, as it was first known. The Marine Corps was subject to the Navy articles, except when
detached for service with the Army by order of the President.
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fighting with the British Army in those conflicts were subject to trial by courts-martial
under the British Articles of War.2 America’s future Commander in Chief—George
Washington—presided over at least one British general court-martial while serving as a
colonel in the First Virginia Regiment.3

In the year leading up to the Declaration of Independence, the Continental Congress
focused on the steps necessary to secure liberty and prepare for armed conflict. After the
Battles of Lexington and Concord on April 19, 1775, the Continental Congress organized the
colonial fighters and militia converging on Boston into a unified military force—the
Continental Army—with George Washington as its Commander in Chief. Shortly thereafter,
the Continental Congress enacted the American Articles of War to govern the newly created
army.* The articles required members of the Continental Army to take an oath of
allegiance, prescribed the duties of soldiers and officers, listed punishable offenses, and
authorized punishments and modes of trial by courts-martial. Over the next few months,
General Washington determined that the list of crimes and related punishments in the
American Articles of War were insufficient to meet the needs of the Continental Army, and
he asked Congress to add more capital offenses and increase the authorized punishment in
several articles.> Congress made the requested changes.®

2 British Articles of War of 1765, Section XIX, art. I, reprinted in WILLIAM WINTHROP, MILITARY LAW AND
PRECEDENTS 946 (photo reprint 1920) (2d ed. 1896).

3 Frederick Bernays Wiener, American Military Law in Light of the First Mutiny Act’s Tricentennial, 126 MIL. L.
REV. 1, 5-6 (1989). In a letter of instruction, Washington reminded his junior officers of the importance of
discipline: “Discipline is the soul of an army. It makes small numbers formidable; procures success to the
weak, and esteem to all.” George Washington, Letter of Instructions to the Captains of the Virginia Regiments
(29 July 1759).

4 American Articles of War, enacted June 30, 1775, reprinted in WINTHROP, supra note 2, at 953. The American
Articles borrowed heavily from the Massachusetts Articles of War, enacted April 5, 1775. See id. at 947. The
Provisional Congress of Massachusetts Bay had enacted its own modified version of British Articles of War for
the government of its militia. Gerald F. Crump, Part I: A History of the Structure of Military Justice in the United
States, 1775-1920, 16 A.F. L. REV. 41, 42-44 (1974). The American and the Massachusetts versions differed
from the British version in that, except for the three capital offenses, they limited the types of punishment
that could be imposed. Id. In non-capital cases, the maximum allowable punishments were a dismissal or
discharge out of the Army, whipping not exceeding thirty-nine lashes, a fine of up to two months of pay, and
imprisonment for one month. See AW 51 of 1775.

By taking an active role in revising the articles, the Continental Congress underscored the responsibility of the
civilian legislature in establishing the basic rules of military justice, as expressly established in the
Constitution. See U.S. CONST. art I, § 8, cl. 14 (setting forth the power of Congress “to make rules for the
Government and Regulations of the land and naval Forces”).

5 See UNITED STATES ARMY JUDGE ADVOCATE GENERAL CORPS, THE ARMY LAWYER: A HISTORY OF THE JUDGE ADVOCATE
GENERAL’S CORPS, 1775-1975 10-13 (1975) [hereinafter THE ARMY LAWYER].

6 Additional Articles, enacted November 7, 1775, reprinted in WINTHROP, supra note 2, at 959. On November
28, 1775, Congress also adopted Rules for the Regulation of the Navy of the United Colonies of North America.
These rules, according to John Adams, were based on the British Regulations and Instructions Relating to His
Majesty’s Service at Sea, published in 1772. The Adams Papers Digital Edition: Papers of John Adams, Vol. 3,
May 1775-]Jan. 1776, in UNIVERSITY OF VIRGINIA PRESS, ROTUNDA (C. James Taylor ed., 2008-2015) [hereinafter
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In response to Washington’s concerns about the state of discipline, a committee led by John
Adams recommended a new and enlarged version of the articles, modeled more closely on
the original British articles.” Acting on the committee’s recommendations, Congress
enacted a new version of the American articles in 1776.8

Through the balance of the 18th and 19th Centuries, as America obtained its independence,
adopted the Constitution, and engaged in a variety of military conflicts of varying size,
duration, and location, the basic structural components of the 1776 Articles remained in
place.? The following describes the primary features of military justice during this
foundational period.

A. Purpose of Military Justice during the foundational period

The military justice system was designed to instill good order and discipline by punishing
neglects, disorders, and other offenses. Most offenses listed in the Articles of War were
unique to the military and had no counterpart in civilian criminal codes.

Military-specific offenses punishable by court-martial included desertion,10 absence
without leave,11 contemptuous or disrespectful words against the President or the

The Adams Papers]. The Navy court-martial at that time bore many similarities in appearance to the Army
court-martial, but in contrast to the Army’s Articles of War, the Navy’s Articles remained substantially
unchanged until the adoption of the Uniform Code of Military Justice in 1950. Robert S. Pasley, Jr. & Felix E.
Larkin, The Navy Court-Martial: Proposals for Its Reform, 33 CORNELL L. REV. 195, 197-98 (1947).

7 See Wiener, supra note 3, at 6 n.34 (quoting DIARY AND AUTOBIOGRAPHY OF JOHN ADAMS 409 (L.H. Butterfield ed.
1961)); Crump, supra note 4, at 44; see also THE ARMY LAWYER, supra note 5, at 10-11 (General Washington
was sent a letter by Colonel Tudor, Judge Advocate General, complaining about the insufficiency of the
Articles of War and requesting their revision).

8 In non-capital cases, the maximum for whippings was increased to 100 lashes and the limitations on the fine
and imprisonment were eliminated. AW, § 18, art. 3 of 1776. In the Navy, the commander could inflict on a
seaman twelve lashes on his bare back with a cat of nine-tails. RULES FOR THE REGULATION OF THE NAVY OF THE
UNITED COLONIES OF NORTH AMERICA, art. 4 (November 28, 1775) [hereinafter 1775 RULES OF THE NAVY]; An Act
for the Government of the Navy of the United States, art. 4 (March 2, 1799).

9 For much of this era, the United States maintained relatively small land and naval forces, with substantial
increases occurring during conflicts such as the War of 1812, the Mexican-American War, the Civil War, and
the Spanish American War (followed by the conflict in the Philippine-American War). Crump, supra note 4, at
45-54 (noting that court-martial practice was stable and military law had remained almost unchanged for
135 years). Congress revised the Articles of War in 1786, 1806, and 1874. See WINTHROP, supra note 2, at
appendices 11-13; see also Frederick Bernays Wiener, Courts-Martial and the Bill of Rights: The Original
Practice I, 72 HARV. L. REV. 1, 49 (1958). In addition to the three revisions of the Articles, Congress approved a
variety of amendments during the foundational period. See Crump, supra note 4, at 46-54; David A. Schlueter,
The Court-Martial: An Historical Survey, 87 MIL. L. REv. 129, 150-55 (1980).

10 AW, § 6, art. 1 of 1776; AW 48 of 1874. In the Revolutionary War, the most common offense tried by court-
martial was desertion. One survey of available records from this period showed that nearly 44 percent of
courts-martial (1,162 of 2,666 cases) were trials for desertion. JAMES C. NEAGLES, SUMMER SOLDIERS: A SURVEY &
INDEX OF REVOLUTIONARY WAR COURTS-MARTIAL 34 (1986).

11 AW, § 6, art. 2 of 1776; AW 21 of 1806; AW 34 of 1874.
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Congress,12 contempt or disrespect towards the commander,!3® mutiny and sedition,4
striking a superior officer or failing to obey a lawful command,!5> misbehavior before the
enemy,16 being drunk on duty,1” and sleeping on post.18 The court-martial also had the
power to punish all other non-capital crimes not mentioned in the Articles of War that
affected good order and discipline.1® Except for desertion or some other impediment in
which the accused was not amenable to justice, the Articles of War imposed a two-year
statute of limitations on all crimes punishable by court-martial.20

In peacetime, capital crimes such as murder and rape could only be prosecuted in civilian
court.21 The Articles of War required the commanding officer, upon request of the injured
party or parties, “to use his utmost endeavors” to deliver soldiers accused of committing
crimes “punishable by the known laws of the land” to the civil magistrate for trial.22 A
commanding officer who failed to deliver the soldier to the civil magistrate was himself
liable to be tried by court-martial and cashiered out of the service for this failure.23 The
Articles of War thus expressed a preference in peacetime for trying common law crimes in
civilian courts.24

12 AW 5 of 1806; AW 19 of 1874. The pre-1806 versions did not mention the President, since the office was
created by the Constitution. See AW, § 2, art. 1 of 1776 (referring only to Congress and the local legislature).

13 AW, § 2, art. 2; AW 6 of 1806; AW 20 of 1874. The first court-martial in the U.S. Revenue-Cutter Service (the
Coast Guard’s predecessor) for this type of offense occurred on 7 December 1793 aboard the Revenue Cutter
MASSACHUSETTS. The offender, Third Mate Sylvanus Coleman of Nantucket, was summarily dismissed from
the service for “speaking disrespectfully of his superior officers in public company. . . insulting Captain John
Foster Williams [the commanding officer] on board. . .” and for writing an order in the name of the
commanding officer. HORATIO DAVIS SMITH, EARLY HISTORY OF THE UNITED STATES REVENUE MARINE SERVICE 1789-
1849 7 (1932), available at http://www.uscg.mil /history/articles/USRCS1789-1849.pdf.

14 AW, § 2, art. 30f 1776; AW 7 of 1806; AW 22 of 1874.
15AW, § 2, art. 5 0f 1776; AW 9 of 1806; AW 21 of 1874.

16 AW, §13, arts. 12-14 of 1776; AW 42 of 1874.

17 AW 45 of 1806; AW 38 of 1874.

18 AW 46 of 1806; AW 39 of 1874.

19 AW, § 18, art. 5 of 1776; AW 99 of 1806; AW 62 of 1874.
20 AW 88 of 1806; AW 103 of 1874.

21 [n 1874, the Articles of War listed the common-law offenses that could be punished in time of war without
any showing that the offenses were prejudicial to good order and discipline: larceny, robbery, burglary, arson,
mayhem, manslaughter, murder, rape, and assault and battery with intent to kill, wound, murder, or rape. AW
58 of 1874.

22 AW, § 18, art. 5 of 1776; AW 33 of 1806; AW 59 of 1874.
23 AW, § 18, art. 5 of 1776; AW 33 of 1806; AW 59 of 1874.

24 The British Articles of War also imposed a duty on the commanding officer to deliver any officer or soldier
accused of a capital crime or of using violence against civilians to the civil magistrate for trial. British AW, §
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Because the military justice system was different from the common law system, Congress
required that everyone joining the military must have the Articles of War read to them by
the person enlisting them, or by their commanding officer, before taking their oath of
military service.2> Thereafter, the articles were to be read and published in every garrison,
regiment, troop, or company every two months to remind all officers and soldiers of their
duty to observe and follow them.26

B. Investigation and charging during the foundational period

Any person, civilian or military, could complain about a soldier to any commissioned
officer. The officer then signed formal charges to initiate the court-martial process.?” This
legal act of a commissioned officer signing formal charges against an accused was called a
“preferral” of charges. The preferred charges were then forwarded to the accused’s
commanding officer for his approval, accompanied by a request or recommendation that
the charges, if approved, be “referred” to trial by court-martial.28 If the commanding officer
found it more appropriate for a charge to be disposed of without trial, the charges were not
preferred at all; or, if charges were preferred, the commanding officer dismissed them.

As soon as a commissioned officer preferred formal charges, the accused was placed under
arrest and confined until tried by court-martial.2? Although the arrest could legally be made
by any commissioned officer, it was ordinarily made by the accused’s immediate
commanding officer.3% The accused was also relieved of all military duties while under
arrest. The Articles of War limited the period of arrest to eight days, or until the trial could
be held, whichever came first.31

There was no formal requirement for a preliminary investigation under the Articles of War
before preferring charges and forwarding them to the appropriate commanding officer.

11, art. 1 of 1765. This provision explains why the British soldiers accused of murder and defended by John
Adams for their role in the Boston Massacre were tried in civilian court.

25 AW, § 3, art. 1 of 1776; AW 10 of 1806; AW 2 of 1874. It was important for a soldier to learn about the
Articles of War, because the soldier was now subject to a legal system distinct from the civilian system. The
articles contained many offenses unique to the military, and ignorance of the law was not a defense to a
violation of the articles.

26 AW, § 18, art. 1 of 1776; AW 101 of 1806; AW 128 of 1874 (articles were to be read and published every six
months). In the Navy, the rules were hung up in a public part of the ship and read once a month to everyone.
An Act for the Better Government of the Navy of the United States, art. 25, § 16 (July 17, 1862) [hereinafter
1862 ROCKS AND SHOALS]; 1775 RULES OF THE NAVY, supra note 8, at art. 7.

27 WINTHROP, supra note 2,at 153.

28 Id. at 154 (“By preferring to is meant officially addressing and forwarding to the commander, through the
proper military channels, (or directly where permissible), the formal charges....").

29 AW, § 14, art. 15 of 1776; AW 77,78 of 1806; AW 65, 66 of 1874.
30 WINTHROP, supra note 2,at 123.

31 AW, § 14, art. 16 of 1776; AW 79 of 1806; AW 70 of 1874.
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However, prior to preferral, the normal practice was that the charges should be supported
by prima facie evidence or by a proper preliminary investigation before preferral.32
Otherwise, an unsupported charge would result in the initial arrest and confinement of an
innocent person as well as the needless waste of time at the trial, if the unsupported charge
went to trial. It was a neglect of duty to bring frivolous or malicious charges, and such
neglect often resulted in censure or severe punishment.33

After the charges were preferred and the accused arrested, a judge advocate served the
accused with a copy of the formal charges34and forwarded them, along with a
recommendation as to the disposition of the charges, to the commanding officer.3>

C. Convening the court-martial during the foundational period

After receiving a copy of the formal charges, the commanding officer had complete
discretion regarding whether to try the charges by court-martial and the type of court-
martial that should hear the charges.3¢ To convene a court-martial, the commanding officer
published an order announcing the place and time of trial, the name of the person or
persons to be tried, and the appointment of all court-martial personnel, which included the
persons to serve as court members (judge and jury) and as the judge advocate
(prosecutor). As discussed below, the number of personnel required to serve as members
of the panel depended on the type of court-martial selected.

The commanding officer could elect between two types of court-martial: the general court-
martial and several inferior courts-martial. The main distinctions between the two types of

32 WINTHROP, supra note 2,at 150-51.
33]d. at 151 n.19.
3¢ AW 77,78 of 1806; AW 71 of 1874.

35 During the Revolutionary War, some officers brought charges against fellow officers to revenge slights and
insults. NEAGLES, supra note 10, at 29. Others requested trial by a court-martial as a means to vindicate their
honor and to clear themselves of wrongdoing. THE ARMY LAWYER, supra note 5, at 15. General Charles Lee, for
example, demanded a court-martial after General George Washington reprimanded him for disobeying orders
and making an unnecessary retreat at the Battle of Monmouth. General Lee was found guilty.

In 1786, Congress created the court of inquiry to prevent the misuse of courts-martial as an outlet for the
jealousies and animosities that sometimes permeated the officer corps. The court of inquiry provided the
means by which an impartial body could look “into the nature of any transaction of, or accusation or
imputation against, any officer or soldier.” EDWARD M. COFFMAN , THE OLD ARMY: A PORTRAIT OF THE AMERICAN
ARMY IN PEACETIME, 1784-1898 32 (1986). A court of inquiry had three members whose duty it was to examine
the allegations and to pronounce a conclusion on the facts. The Navy also had courts of inquiry. 1862 RoCKS
AND SHOALS, supra note 26, at arts. 23-24. Because courts of inquiry could be also abused—or, according to the
1874 Articles of War, “. .. perverted to dishonorable purposes, and ... employed, in the hands of weak and
envious commandants, as engines for the destruction of military merit”—the Articles prohibited commanding
officers from ordering them “except upon demand by the officer or soldier whose conduct is to be inquired
of.” AW 115 of 1874.

36 AW 2 of 1786; AW 65 of 1806; AW 72 of 1874. The judge advocate performed the duties described below.
The Navy only had the general court-martial from 1774 until 1855. Pasley & Larkin, supra note 6, at 198.
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courts were the number of commissioned officers appointed as members and the
maximum punishment the court-martial could impose.

1. General Court-Martial

The general court-martial was the only court-martial that could adjudge a sentence
imposing the maximum punishment authorized under the Articles of War, and it was the
only forum empowered to try officers. It was also the only court-martial in which the
commanding officer was required to appoint a judge advocate.3”

The commanding officer appointed between five and thirteen commissioned officers to
serve as members of the general court-martial. Although the Articles of War required the
commanding officer to appoint thirteen officers “where that number can be convened
without manifest injury to the service,” after the Revolutionary War, the Articles were
amended to require the appointment of at least five members.38 The actual number
appointed was solely within the discretion of the commanding officer.3° The general court-
martial could adjudge a sentence containing any punishment authorized under the Articles
of War for the offenses charged, to include the death penalty.40 Other authorized
punishments included imprisonment, fines or forfeiture of pay, and dismissal from the
military.4! The Articles of War typically authorized the general court-martial to sentence

37 AW 2 of 1786; AW 65 of 1806; see also WINTHROP, supra note 2,at 158.

38 AW 64 of 1806. During the Revolutionary War, the general court-martial had at least 13 commissioned
officers as its members. AW, § 14, art. 1 of 1776. After the War, the Army was disbanded, leaving a total of
about 80 persons in the entire Army, scattered across the country to guard munition depots, which made it
difficult for any commander to convene a court-martial with 13 officers on the panel. In 1786, Congress
reduced the minimum number of officers needed to five, while stating a preference for 13, if they could be
assembled “without manifest injury to the service.” AW 1 of 1786. Since 1786 when the Army almost did not
exist, Congress has kept the minimum number at five members, except for the trial of capital offenses, where
there must be 12 members before a death sentence can be imposed. AW 5 of 1920 (eliminating the five-to-
thirteen officer requirement and simply requiring that the number of officers cannot be “less than five”). But
see the current version of Article 25(a) (requiring at least 12 members in capital cases if they are “reasonably
available”). The Navy general court-martial also consisted of between five and 13 commissioned officers.
1862 ROCKS AND SHOALS, supra note 26, at art. 11. The 1775 Navy rules required at least six commissioned
officers, three Captains and three lieutenants, and the eldest captain presided. 1775 RULES OF THE NAVY, supra
note 8, at art. 39. The U.S. Revenue-Cutter Service (the predecessor service to the modern Coast Guard) had
two courts. The minor court—convened by the commanding officer—was to consist of not less than three
commissioned officers. The general court—convened only at the direction of the President or the Secretary of
the Treasury—was also composed of no less than three commissioned officers. REGULATIONS FOR THE U.S.
REVENUE-CUTTER SERVICE, arts. 1110, 1134 (1907).

39 Martin v. Mott, 25 U.S. 19 (1827) (the commander’s decision as to the number of court members to be
appointed without manifest injury to the service is a matter for his sound discretion and is conclusive).

40 See, e.g., AW, § 2, art. 3 of 1776 (mutiny), art. 4 (failure to suppress mutiny), art. 5 (striking a superior
officer), §6, art. 1 (desertion). In the Navy, the death penalty was also available. See, e.g., 1862 ROCKS AND
SHOALS, supra note 26, at art. 3, J1 (mutiny), Y2 (disobedience to a superior’s lawful orders), {3 (sharing
intelligence with the enemy), YT 4, 6 (desertion), 7 (hazarding a vessel), 9 (cowardice), and art. 5
(murder).

41 See, e.g., AW, § 12, art. 1 of 1776 (forfeiture of pay and dismissal for misappropriating military property).

47|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

the accused “according to the nature of the offense,”42 or “in the discretion of the court-
martial.”43 In addition to the better known punishments, others included flogging, ear
cropping, being marked with indelible ink, confinement in dark holes, dunking in water,
and forced labor with a ball and chain.#* The findings and sentence of a court-martial were
not complete or final, and could not be executed, until they were approved by the
commanding officer who convened the court-martial.4>

2. Inferior Courts-Martial

During various periods of time in the foundational phase, a number of different types of
inferior courts-martial were available to commanding officers—the regimental court-
martial, the garrison court-martial, the field-officer court, and the summary court. All
inferior courts-martial typically involved the same maximum punishment: a fine of one
month’s pay, imprisonment for one month, and hard labor for one month.46

42 See, e.g., AW, § 2, art. 2 of 1776 (contempt, disrespect).
43 See, e.g., AW, § 6, art. 2 of 1776 (absence without leave).

44 Walter T. Cox IlI, The Army, the Courts, and the Constitution: The Evolution of Military Justice, 118 MIL. L. REV.
1, 8 (1987); see, e.g., AW, §7, art. 2 of 1776 (authorizing corporeal punishment for sending a challenge to
duel). The 1874 Articles of War finally prohibited these punishments. AW 98 of 1874 (“No person in the
military service shall be punished by flogging, or by branding, marking, or tattooing on the body.”).

45 See Part VI, “Commanding Officer Review,” infra.

46 The regimental court-martial (convened by a regimental commander) and the garrison court-martial
(convened by a garrison commander) were identical in structure. Both were used solely to try enlisted
soldiers for non-capital offenses with the limited punishment described above. AW 83 of 1874. Corporeal
punishment was also often part of the sentence. Both courts required the commanding officer to detail at
least three court members, but there was no requirement to appoint a judge advocate. AW 82 of 1874. The
regimental and garrison courts-martial used the same procedures as the general courts-martial. The
adjudged sentence was executed only after being approved by the commanding officer who convened the
court-martial. AW 109 of 1874.

The field-officer court was first created in 1862 for use in the Civil War, and was later incorporated into the
1874 Articles of War. The field-officer court, when available, replaced the regimental and garrison courts-
martial. AW 83 of 1874. Like the regimental and garrison courts-martial, the field-officer court could only try
enlisted soldiers for non-capital offenses. AW 80 of 1874. The field-officer court consisted of a field grade
officer (a major, lieutenant colonel, or colonel) who the commanding officer (normally the regimental
commander) detailed to sit alone as a single court member. WINTHROP, supra note 2, at 491. No judge advocate
was detailed. The maximum punishment the field-officer court could impose on a soldier was the same as the
maximum permitted for the regimental and garrison courts-martial. The sentence of a field-officer court was
executable only after approval by a senior commanding officer, normally the brigade or post commander. AW
110 of 1874.

The summary court was created in 1890 to replace the regimental and garrison courts-martial. The summary
court consisted of a single court member, usually the commissioned officer who was second in command. The
summary court was held within 24 hours of the accused’s arrest, and, unlike the other inferior courts-martial,
the accused had a right to object to this proceeding and could demand a general court-martial. The maximum
sentence a summary court could adjudge was the same as the other inferior courts-martial. AW 83 of 1874.
The sentence was executed after being approved by the commanding officer convening the court.
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D. Trial Procedure during the foundational period
1. Selection of Court Members

The commanding officer authorized to convene the court-martial selected its members
from the officer corps. The commander had broad authority in the selection of members,
subject to the requirement that members not be of a rank inferior to the accused “if it can
be avoided.”47 If the accused challenged any court member for cause, the other court
members voted to decide whether the challenge had any merit.48 Court members could be
removed, even during trial, as long as the number did not fall below the minimum required.
When a member of the militia faced trial by court-martial, militia officers of the same
provincial corps as the offender had to compose the entire panel.#?

2. The Court President

The senior member of the court-martial was its president, or presiding officer.5? The court
president, however, was not a judge nor was he required to have formal training in the law.
He was a regular officer like the other detailed members. He presided over the court-
martial by opening the court, calling it to order, and announcing its adjournment when the
court-martial voted to adjourn.>! The president was also the channel of communication
with the commanding officer responsible for convening the court-martial.>2 The court-

In 1909, Congress created for the Navy the “deck court,” which was similar to the Army’s summary court.
Pasley & Larkin, supra note 6, at 198 n.14 (citing 35 Stat. 621 (1909) and 39 Stat. 586 (1916)). The “deck
court” was a single officer appointed to try enlisted men for minor offenses. U.S. Department of the Navy,
NAVAL COURTS AND BOARDS B-66 (2d ed. 1945) [hereinafter NAVAL COURTS AND BOARDS] at B-66. The maximum
punishment that could be adjudged was confinement and forfeiture of pay for 20 days; the sentence was
executed after it was approved by convening authority. The U.S. Revenue Cutter Service had only two courts,
the minor court and the general court. REGULATIONS FOR THE U.S. REVENUE-CUTTER SERVICE, art. 1107 (1907).
Punishments for officers included dismissal, suspension, forfeitures, imprisonment for two years, reduction
in rank and reprimand. Id. at art. 1171. Punishment for enlisted members included dishonorable discharge;
forfeitures; confinement for one year; confinement in irons, on bread and water, for 30 days; reduction in
rank, deprivation of liberty for three months; and extra duties. Id. The Revenue Cutter Service and the
Lifesaving Service merged to form the Coast Guard in 1915. The newly formed Coast Guard initially
maintained the original two courts, but later added the deck court, with similar punishments as the Navy.
COAST GUARD COURTS AND BOARDS, arts. 41-49 (1923).

47 AW 11 0f 1786; AW 75 of 1806; AW 79 of 1874.

8 AW 71 of 1806; AW 88 of 1874. The naval court-martial followed the same procedure of having its
members decide challenges for cause. NAVAL COURTS AND BOARDS, supra note 46, at § 390.

9AW, § 17, art. 1 of 1776; AW 97 of 1806; AW 77 of 1874 (“Officers of the Regular Army shall not be
competent to sit on courts-martial to try the officer or soldiers of other forces.”).

50 WINTHROP, supra note 2, at 170. Until 1828, the court president was specifically detailed. Thereafter the
court president was no longer designated in the convening order but was simply the senior member.

51]d. at171.

52]d. at173.
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martial president acted for and in the name of the court-martial, but was in every other
way an equal of the other court members.

3. The Court Members as judge and jury

Some of the members’ powers were comparable to those of a judge, and others were
comparable to those of a jury.>3 No judge presided over the court to instruct the members
on the law, and there were few rules of procedure and evidence.>* The members were
responsible for determining both the law and the facts. The court members took an oath in
which they swore “to duly administer justice” according to the Articles of War, but “if any
doubt should arise” in which the Articles did not adequately explain the law, then they
should decide the case “according to your conscience, the best of your understanding, and
the custom of war in like cases.”>>

4. The Judge Advocate

The Articles of War required the commanding officer to detail a judge advocate to every
general court-martial. A judge advocate, when detailed, could advise the members of the
court. The judge advocate, however, was not necessarily a lawyer, and the court members
were not required to follow his advice.>® The judge advocate did not have to be a
commissioned officer or even a member of the military.>” The American legal profession at

53 Id. at 54-55.

54 The first Manual for Courts-Martial to prescribe rules and procedures for use in courts-martial was
published in 1895. In federal civilian courts at that time, state law provided the rules of criminal procedure.
The Judiciary Act of 1789 directed federal courts to apply the law of the state in which the court was seated.
See, e.g., Judiciary Act of 1789, ch. 20, 1 Stat. 73. In 1940, Congress gave the Supreme Court authority to
publish rules of criminal procedure. Sumners Courts Act, 76 Pub. L. No. 675, 54 Stat. 688 (1940). The Federal
Rules of Criminal Procedure took effect in 1946. Congress enacted the Federal Rules of Evidence in 1975. Act
to Establish Rules of Evidence for Certain Courts and Proceedings, Pub. L. No. 93-595, 88 Stat. 1926 (1975).

55 AW 6 of 1786; AW 69 of 1806; AW 84 of 1874; see also AW, § 14, art. 3 of 1776. This oath was received by
court members serving on general, regimental, and garrison courts-martial. No oath was prescribed for the
field-officer court. WINTHROP, supra note 2, at 492. The absence of anyone with legal training at a court-martial
was not necessarily that different from civilian practice during that era, depending on the location. Many
common law judges of the post-Colonial period were also untrained in the law and there were few legal
reports available. THE ARMY LAWYER, supra note 5, at 11; G. Edward White, The Path of American Jurisprudence,
124 U.PENN. L.REV. 1212, 1214 (1976). High-level judgeships were often held by non-lawyers throughout the
eighteenth century. An untrained judge is reported to have told a jury “to do justice between the parties, not
by any quirks of the law out of Coke or Blackstone—books that I never read and never will—but by common
sense as between man and man.” Id. at 1213 n.5 (footnote omitted).

56 In common law courts, even when instructed on the law by judges, the jury decided the law and the facts,
sometimes ignoring judicial instructions and “finding the law” themselves. White, supra note 55, at 1216; J. R.
Pole, Reflections on American Law and the American Revolution, 50 WM. & MARY Q. 123 (1993). Juries had wide
latitude to decide the law, especially the colonial jury, which had a more active role and was a stronger
institution. Id. at 129. Naval court members were also free to disregard the advice of the judge advocate. See
NAVAL COURTS AND BOARDS, supra note 46, at § 400.

57 WINTHROP, supra note 2, at 183-84 (citing instances where enlisted and civilians were known to act as judge
advocate). The Navy had never placed a high premium on lawyers in uniform. As late as World War I, the
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that time was not fully developed, and lacked a formal structure for education,
achievement, and specialization.>® The judge advocate had three legal duties to perform
under the Articles of War: to prosecute the case in the name of the United States;5° to
administer the oath of office to the court members;®® and to protect the interests of the
accused in limited ways.61

The judge advocate represented the public interest and thus had a duty to do justice, not
merely to convict.®? Accordingly, he was expected to call all witnesses with knowledge of
the alleged offense and not solely those witnesses whose testimony was favorable to the
prosecution.®3 Moreover, the judge advocate owed two duties to the accused: to object to
any leading question posed to any of the witnesses, and to object to any question asked of
the accused which might elicit an incriminating answer.64

5. Defense Counsel

Navy Judge Advocate General boasted that there was not a single lawyer on his staff. Edmund M. Morgan, The
Background of the Uniform Code of Military Justice, 28 MIL. L. REV. 21 (1965).

58 White, supra note 55, at 1214.

59 AW, § 14, art. 3 of 1776; AW 6 of 1786; AW 69 of 1806; AW 90 of 1874. The 1775 Articles of War did not
mention the judge advocate. The judge advocate in the Navy had the same duties as the judge advocate in the
Army. NAVAL COURTS AND BOARDS, supra note 46, at § 400.

60 AW, § 14, art. 3 of 1776; AW 6 of 1786; AW 69 of 1806; AW 84 of 1874. After the judge advocate
administered the oath to each member, the court president then administered an oath to the judge advocate
to bind him not to disclose the vote or opinion of any particular member of the court-martial. Id. In 1775, the
court members received their oath from the court president, who was then sworn by the court member next
in rank. AW 33 of 1775.

61 AW 6 of 1786; AW 69 of 1806; AW 84 of 1874. The Articles of War decreed that the judge advocate was to
“consider himself counsel for the prisoner” for the limited purpose of objecting to certain types of questions
posed to witnesses or the accused. Id. The Navy judge advocate had the same duty to protect the interests of
an accused without counsel. NAVAL COURTS AND BOARDS, supra note 46, at § 401. While having in mind his
duties as prosecutor, he was to advise the accused against advancing anything that would tend to incriminate
him or prejudice his case. Id. Furthermore, he was to see that no illegal evidence was brought against the
accused and was to assist him in presenting to the court a defense, including evidence in extenuation or
mitigation as well as evidence of previous good conduct and character. Id. The U.S. Revenue Cutter Service
rules for courts required that “[a] commissioned officer, cadet (if serving on a cruising vessel), warrant
officer, or petty officer may be permitted to appear as counsel for the accused at the request of the latter.”
REGULATIONS FOR THE U.S. REVENUE-CUTTER SERVICE, art. 1110(3) (1907). Following formation of the Coast Guard
in 1915 the right to counsel was retained and expanded. REGULATIONS FOR THE UNITED STATES COAST GUARD, art.
2143 (1916).

62 WINTHROP, supra note 2, at 197 (noting that the judge advocate was also a “minister of justice”).
63 Jd. at 193-94.

64 AW 6 of 1786; AW 69 of 1806; AW 90 of 1874. Neither the 1775 nor the 1776 Articles of War prescribed
these duties.
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Practice under the early Articles of War generally preluded participation by defense
counsel at trial.®> These restrictions were relaxed over time, and by the late 19th Century
had become obsolete.®® As in civilian life at that time, and well into the 20th Century, the
right of an accused to representation by counsel was limited to those who could afford an
attorney.6”

6. Presentation of the case

The trial proceedings, which were open to the public, could be held only between the hours
of eight in the morning and three in the afternoon.®® The prescribed hours were intended

65 Until the late 19th Century, the accused had no right to counsel, and defense counsel were not allowed to
participate in courts-martial. WINTHROP, supra note 2, at 166. The proceedings of some courts-martial had
been disapproved solely because a defense counsel had participated at trial. THE ARMY LAWYER, supra note 5,
at 29. General William Hull claimed legal error in his court-martial because he had been denied his Sixth
Amendment right to counsel, but the denial was approved by no less an authority than the father of the Bill of
Rights himself, President James Madison. Frederick Bernays Wiener, Courts-Martial and the Bill of Rights: The
Original Practice I1, 72 HARV. L. REV. 266, 284 (1958).

Here the court-martial was no different than the English common law where no accused felon had counsel. J.
M. Beattie, Scales of Justice: Defense Counsel and the English Criminal Trial in the Eighteenth and Nineteenth
Centuries, 9 LAW AND HIST. REV. No. 2, 221 (1991). Blackstone wrote in 1765, “It is a settled rule at common
law, that no counsel shall be allowed a prisoner upon his trial, upon the general issue, in any capital crime,
unless some point of law shall arise proper to be debated.” WILLIAM S. BLACKSTONE, COMMENTARIES ON THE LAWS
OF ENGLAND, vol. IV, at 355 (1765). In Great Britain, it was not until 1836 that Parliament granted accused
felons the right to counsel. Beattie, supra, at 222 (discussing the Prisoner’s Counsel Act of 1836); Wiener,
supra note 9, at 4 (discussing the same). But the American colonies were ahead of the English common law.
By 1791, seven states had guaranteed the right to counsel in their constitutions and two others made them
available by statute or practice. Id. at 4-5.

The judge advocate serving as prosecutor had a duty to protect the rights of the accused. At common law, the
judge looked after the defendant’s interests in the absence of counsel. Blackstone declared, “[T]he judge shall
be counsel for the prisoner; that is, shall see that the proceedings against him are legal and strictly regular.”
BLACKSTONE, supra, at 355. Judges often conducted cross-examinations for prisoners and saw no reason to
insist on defendants doing this for themselves. Beattie, supra, at 233.

66 [n due time, the prohibition against defense counsel was relaxed so as to permit counsel to sit with the
accused at trial, but not to speak in open court, such as by questioning witnesses, making objections, arguing
motions, or presenting opening statements or closing arguments. Later, the prohibition against counsel’s
participation was further relaxed by degrees, until it became almost obsolete by 1895. Winthrop
characterized the rule prohibiting the participation of defense counsel in courts-martial as “embarrassing, if
not indeed humiliating.” WINTHROP, supra note 2, at 166-67. By 1895, the rule was mostly either ignored or
relaxed, as defense counsel were frequently permitted to participate in courts-martial without objection by
the court members, except in the rarest of cases.

67 The Supreme Court did not apply the Sixth Amendment right to counsel to the states through the 14th
Amendment until 1932 in capital cases, until 1963 in felony cases, and until 1972 for imprisonable
misdemeanors. See Powell v. Alabama, 287 U.S. 85 (1932); Gideon v. Wainwright, 372 U.S. 375 (1963);
Argesinger v. Hamlin, 407 U.S. 25 (1972).

68 AW 36 of 1775; AW, § 14, art. 7 of 1776; AW 11 of 1786; AW 75 of 1806; AW 94 of 1874. The Articles of
War permitted the trial to go beyond these prescribed hours when the nature of the case, “in the opinion of
the officer appointing the court, require[d] immediate example.” Id. By contrast, a naval court-martial could
be held at any hour of the day, but was not supposed to be held at unusual hours or for an unusually
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to keep the trial from becoming too protracted or onerous for others to attend, and also
afforded the judge advocate an opportunity to compile the daily report of the
proceedings.%?

Ordinarily, neither side made an opening statement, except in complicated cases.”0
Witnesses took an oath to tell “the truth, the whole truth, and nothing but the truth, so help
me God.”’! The judge advocate conducted the direct examination, the accused conducted
cross-examination, and the court members then asked any questions they had. Witnesses
were not permitted to listen to the testimony of other witnesses, except for experts and
victims who had already testified.”2 The victim of an offense—also known as the
prosecuting witness—was allowed to remain in court after testifying to enable the judge
advocate to confer with the prosecuting witness during trial. The prosecuting witness'’s
counsel, if any, was also allowed to sit with the prosecuting witness, but took no active part
in the proceedings.’3

The court members conducted all of their business, to include evidentiary and procedural
rulings, by majority vote.”* Like common law courts, the court members by majority vote
were authorized to punish refusals by witnesses to testify, contempt of court, and other
disturbances.’> In non-capital cases, the court members also considered evidence in the
form of depositions.”6

protracted duration, except when the convening authority informed the court that the case was of
extraordinary urgency. NAVAL COURTS AND BOARDS, supra note 46, at § 367.

69 WINTHROP, supra note 2, at 281. The judge advocate was responsible for compiling the record of the
proceedings of the court-martial referenced in the Articles of War. See, e.g.,, AW 104, 110-114 of 1874. Every
record began with copies of the convening order and a statement regarding the each meeting of the court-
martial, and the persons who were present—to include the judge advocate and the accused. WINTHROP, supra
note 2, at 505. The record set forth fully the testimony of each witness, in the form of separate answers to
specific questions, with the answers written down as nearly as practicable in the exact words as they were
delivered by the witness. Id. at 509. If a considerable amount of testimony was taken down in shorthand, the
record had to show that it was read over to the witness to ensure it was correctly transcribed. Id. at 510. At
the conclusion of the court-martial, the proceedings were authenticated as a true and complete record by the
signatures of the court president and the judge advocate. Id. at 512.

70 WINTHROP, supra note 2, at 283.
71 AW 54 0of 1775; AW §14, art. 6 of 1776; AW 9 of 1786; AW 73 of 1806; AW 92 of 1874.
72 WINTHROP, supra note 2, at 284.

73 1d. at 191. The Articles of War, however, did not recognize the prosecuting witness as having any official
role in the prosecution of the charge. There were no private prosecutors in courts-martial.

741d. at171.
75 AW 54 of 1775; AW, §14, art. 14 of 1776; AW 76 of 1806; AW 86 of 1874.

76 AW 10 of 1786; AW 74 of 1806; AW 91 of 1874.
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Although the court members were supposed to follow the rules of evidence as recognized
by the criminal courts of the country, in practice they took a more liberal course in regard
to the admission of testimony and the examination of witnesses, and considered whatever
evidence they determined was relevant and reliable.”” The members often asked the judge
advocate to produce other witnesses or evidence as needed.”8 Evidence of the accused’s
good general character was always admissible as a defense as well as in mitigation.”? When
it came time for closing arguments, the accused spoke first, and the judge advocate spoke
last.80 Although the Articles of War were silent as to the burden of proof, the practice was
for the prosecution to establish guilt beyond a reasonable doubt.8!

7. Deliberation and Voting

The judge advocate joined the court members during deliberation as a non-voting member
to provide advice, and to call attention to formal errors regarding the preparation of the
verdict.82 Because the judge advocate was with the court members when they deliberated
and voted, the judge advocate took an oath not to discover or to disclose the vote or
opinion of any court member, unless required to do so in due course of law.83

The court members arrived at their findings and sentence by majority vote,84 except that a
death sentence required a two-thirds vote.85 The court members cast their votes beginning
with the most junior in rank.8¢ This procedure was meant to prevent the more senior
ranking persons from unduly influencing the vote of the junior ranking officers.87 In

77 WINTHROP, supra note 2,at 313-14.
78 Id. at 286-87.

79 Id. at 350-51.

80 Id. at 299.

81]d. at 314-15. Naval courts-martial also employed the beyond a reasonable doubt standard. NAVAL COURTS
AND BOARDS, supra note 46, at §§ 157-59.

82 WINTHROP, supra note 2,at 195.

83 AW, § 14, art. 3 of 1776, § 14, art. 3; AW 6 of 1786; AW 69 of 1806; AW 85 of 1874. In 1892, Congress
passed an Act requiring the judge advocate to withdraw from the court-martial during deliberations. Since
then the judge advocate has delivered his advice in open court. WINTHROP, supra note 2, at 195.

84 WINTHROP, supra note 2, at 172. Navy courts-martial arrived at their findings and sentence by a majority
vote. 1862 ROCKS AND SHOALS, supra note 26, at art. 19.

85 AW, § 14, art. 5 of 1776; AW 8 of 1786; AW 87 of 1806; AW 96 of 1874. Navy courts-martial imposed a
death sentence by a two-thirds vote. 1862 ROCKS AND SHOALS, supra note 26, at art. 19.

86 AW, § 14, art. 4 of 1776; AW 7 of 1786; AW 72 of 1806; AW 95 of 1874; accord NAVAL COURTS AND BOARDS,
supra note 46, at § 371.

87 WINTHROP, supra note 2 at 176.
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addition, court members—individually or with other court members—could recommend
clemency to the commanding officer who convened the court-martial.88

The court-martial arrived at a single sentence covering all charges upon which the accused
was found guilty, without regard to any differences among the offenses as to the maximum
authorized punishment.8? The commanding officer who convened the court had to approve
the findings and sentence before they could be announced. The court members were
required by oath not to divulge the sentence of the court until it was approved and
published by the proper authority.%0

E. Review of Courts-Martial during the foundational period
1. Commanding Officer Review

During the foundational era, the primary responsibility for review rested with the
commander who convened the court-martial. The sentence or acquittal by a court-martial
was not complete or final without the approval of the commanding officer who convened
the court-martial.? Without the commanding officer’s approval, the result of trial was
more in the nature of a recommendation only: it was but the opinion of a body of officers.

The commanding officer who convened the court-martial had a legal duty to personally
review and act on the case, exercising personal judgment as if the commanding officer were
one of the court-martial members.?2 The action was judicial in nature, involving the
exercise of discretion to act according to the commanding officer’s own judgment in light of
the facts and law as understood by the commander, with no obligation to give a reason for
the action. The commanding officer was not at liberty to delegate this duty to another.?3 A
commanding officer who disagreed with an acquittal could ask the court members to
reconsider their finding.?4 In the event of a disagreement with a conviction, the

88 Id. at 443.
89 Id. at 404.

90 AW, § 14, art. 3 of 1776; AW 6 of 1786; AW 69 of 1806; AW 85 of 1874. Keeping the verdict from coming to
the knowledge of the accused helped to guard against escapes and facilitated the efficient administration of
the punishment. WINTHROP, supra note 2, at 234.

91 AW, § 14, arts. 8, 10 of 1776; AW 2 of 1786; AW 65 of 1806; AW 104 & 109 of 1874. In the Civil War,
sentences imposed by a field-officer had to be approved by the brigade commander or higher authority. AW
110 of 1874.

92 See Runkle v. United States, 122 U.S. 543 (1887) (reinstating an officer whose sentence to a dismissal had
not been personally approved by the President); WINTHROP, supra note 2, at 447.

93 WINTHROP, supra note 2, at 449.

94 ]d. at 260 n.65 (reporting cases in which the commander’s disapproval of the acquittal rendered the finding
inoperative). A British judge advocate in 1847 defended the British military commanders’ practice of asking
the court-martial to reconsider acquittals or to increase the sentence. MAJOR GENERAL VANS KENNEDY, A TREATISE
ON THE PRINCIPLES AND PRACTICE OF MILITARY LAW 214-15 (rev. ed. 1847) (“This revision is obviously founded
upon the long established practice of Courts of Law, where it is competent for the judge to direct the jury to
reconsider their verdict. For Chitty states ‘If the jury through mistake, or evident partiality, deliver an
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commanding officer could set it aside. A commanding officer who viewed the sentence as
too severe could reduce it, except with respect to a sentence to death or dismissal.?s If the
commanding officer viewed the sentence as not sufficiently severe, the case could be
returned to the court-martial for an upward revision.?¢ Once approved, the president of the
court-martial announced the verdict, and the members of the court spoke with one voice,
regardless of the actual vote. If a death sentence was announced, the court-martial stated
that two-thirds of the court concurred in the sentence.®” No dissents were revealed, and no
majority or minority vote was disclosed, or even whether the vote was unanimous, because
that would violate the members’ oath by identifying how members voted.?8

The judge advocate assigned to the court-martial was required to transmit the original
proceedings and approved sentence to the Secretary of War for retention.?® Upon request,
the accused was entitled to a copy of the record of trial and sentence.100

2. Further Review

In peacetime, all death sentences and all sentences dismissing a commissioned officer
required personal confirmation by the President.101 In wartime, the commanding general

improper verdict, the court may before it is recorded, desire them to reconsider it, and recommend an
alteration. .. .” Courts-Martial also, are often too favorably inclined towards the Prisoner, and thus the most
frequent grounds, upon which a revision is directed, are either an acquittal contrary to evidence, or the
inadequacy or illegality of the punishment awarded.”) (internal citation omitted). The 1874 Articles of War
stated, however, that “[n]o person shall be tried a second time for the same offense.” AW 102 of 1874.

95 AW, § 18, art. 2 of 1776; AW 89 of 1806; AW 112 of 1874.

9% See, e.g., Swaim v. United States, 165 U.S. 553 (1897) (holding that the action of the President in twice
returning the proceedings of a court-martial urging a more severe sentence was authorized by law). Navy
convening authorities enjoyed the same power to return any record for a revision of its findings or sentence.
NAVAL COURTS AND BOARDS, supra note 46, at § 473.

97 WINTHROP, supra note 2, at 404.

98 Id. at 404. The members’ oath prohibited them from disclosing or discovering the vote or opinion of any
member of the court-martial. AW, § 14, art. 3 of 1776; AW 6 of 1786; AW 69 of 1806; AW 85 of 1874.

99 AW, § 18, art. 3 of 1776; AW 24 of 1786; AW 90 of 1806. During the Civil War, Congress directed court-
martial records be sent to the Judge Advocate General. AW 113 of 1874.

100 AW, § 18, art. 3 of 1776; AW 24 of 1786; AW 65 of 1806; AW 114 of 1874.

101 AW, § 14, arts. 8 & 10 of 1776; AW 65 of 1806; AW 105 & 109 of 1874. Before the Constitution was adopted
and a President was elected, these reviews were done by Congress or the Commander in Chief. AW, § 14, arts.
8 & 13 of 1776; AW 2 of 1786. The same was true in the Navy where no death sentence or dismissal of a
commissioned or warrant officer could be executed until confirmed by the President of the United States.
1862 ROCKS AND SHOALS, supra note 26, at art. 19. All other sentences could be confirmed by the commander of
the fleet or approved by the officer ordering the court. Id.
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in the field could confirm these punishments.192 The President also had to confirm the
results of all trials involving general officers in time of war or peace.103

Beyond these reviews, there was no further right of appeal. Once the commanding officer
approved the results of trial, the case became final. There was no judicial or appellate
review;104 the military justice system did not have appellate courts. The only other avenue
for review was by seeking collateral review in federal court, primarily through writs of
habeas corpus or back pay claims.195 Collateral review during the foundational period
focused narrowly on jurisdictional issues, which largely precluded review on the merits of
non-jurisdictional claims of error.106

3. Execution of the Sentence

The sentence was carried out in a manner designed to make an example of a condemned
prisoner, often in great ceremony. If a prisoner was to be shot to death, the commanding
officer had all available troops assemble in formation on three sides of a square. The
prisoner was then paraded in front of them, accompanied by the provost marshal, the
regimental band (playing a funeral march), the firing squad, and the prisoner’s coffin,
carried by four men. On arriving at the open space in front of the formation, the music
ceased; the prisoner was placed on the fatal spot marked by his coffin; and the charge,
finding and sentence of the court-martial, and the order for his execution, were read aloud.
The firing squad formed six or eight paces from the prisoner. After the chaplain said a final
prayer and the provost marshal gave the signal, the prisoner was shot to death. The
assembled troops were then marched in slow time and in single file by the body of the
deceased before returning to their quarters.107

Soldiers sentenced to a discharge were literally “drummed out” of the service. The man
about to be discharged was brought forward escorted by a guard before the assembled
troops where his crimes, misdeeds, and the order for his discharge were read aloud. After
stripping the buttons, facings, and any other insignia from his clothing, he was escorted out

102 AW 65 0of 1806; AW 99, 106-07 of 1874.
103 AW 2 of 1786; AW 65 of 1806; AW 108 of 1874.
104 WINTHROP, supra note 2, at 51.

105 See Richard D. Rosen, Civilian Courts and the Military Justice System: Collateral Review of Courts-Martial,
108 MIL. L. REV. 5, 20-36 (1985).

106 Rosen observes that the jurisdictional approach during this period limited review to four categories of
issues: (1) whether the court-martial had jurisdiction over the offense; (2) whether the court-martial had
jurisdiction over the person; (3) whether the court-martial was lawfully convened and constituted; and (4)
whether the adjudged sentence was duly approved and authorized by law. Id. at 31-36.

107 S,V. BENET, A TREATISE ON MILITARY LAW AND THE PRACTICE OF COURTS-MARTIAL 166-67 (4th ed. 1862). Death by
hanging was similar in that the troops to witness the execution were assembled in a square formation with
the gallows in the center. Id. at 167-68.
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of the barracks or camp of his corps with drummers and fifes playing the “rogue’s
march.”108

In addition, if a commissioned officer was dismissed from the service for cowardice or
fraud, the sentence often directed that notices of the crime be published in newspapers to
ensure the officer’s humiliation before his fellow officers, troops, and associates and family
back home.19? The dismissal action was frequently published in the newspapers circulated
near the camp as well as around the officer’s residence.110

II. The Second Phase: Structural reforms of the World War I era and its
aftermath (1913-1941)

The period from the years immediately preceding World War I through the interwar years
brought important structural reforms to the military justice system. The World War I era
proposals and debates featured the broadest public and congressional attention to military
justice since the Revolutionary War era adoption of the Articles of War.

A. The 1913 and 1916 Articles of War

In the years preceding America’s entry into World War I, Congress enacted two sets of
amendments, which largely reflected the results of a detailed review by Major General
Enoch Crowder, the Judge Advocate General of the Army.111 A set of amendments approved
in 1913 included replacement of the garrison and regimental courts-martial with a new
forum, the special court-martial, empowered to impose six months confinement.112 The
1916 amendments retained much of the basic court-martial structure and procedures of
the previous articles, while also making a number of changes that have remained part of
the military justice system to the present day, including: (1) broad jurisdiction over a wide
range of criminal offenses;113 (2) jurisdiction over certain civilians accompanying the
armed forces;114 (3) appointment of a judge advocate for special as well as general courts-

108 Jd. at 168.

109 AW 22 of 1786; AW 85 of 1806.
110 NEAGLES, supra note 10, at. 32.
111 Wiener, supra note 3,at 16-17.

112 Act of March 2, 1913, Ch. 93, 62d Cong, 3d Sess., 37 Stat. 721; see Crump, supra note 4, at 55-58; Wiener,
supra note 3, at 17.

113 AW 92 of 1916. The 1916 amendments included jurisdiction over the full range of criminal conduct with
the exception of a restriction on peacetime jurisdiction over two offenses: murder and rape. This restriction
against trial for murder or rape in times of peace was carried forward in future revisions, to include the 1948
Elston Act, in which no person could be tried for murder or rape committed within the geographical limits of
the United States and the District of Columbia in time of peace. AW 92 of 1948, as amended by the Act of June
24,1948, ch. 625, tit. II, 62 Stat. 627 [hereinafter Elston Act]. This restriction remained in place until adoption
of the UCM] in 1950, which provided worldwide jurisdiction over all offenses.

114 AW 2 of 1916. Under the 1916 amendments, all persons accompanying or serving with the armies of the
United States outside of U.S. territory in time of peace were subject to military law; in time of war, such
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martial; 115 (4) elimination of the prohibition against regular officers serving as panel
members when the accused was a member of the militia or a non-regular volunteer;116 (5)
express recognition of the accused’s right to be represented by the counsel of his own
selection, if such counsel was reasonably available;117 (6) a statutory prohibition against
compelled self-incrimination;118 and (7) a speedy trial requirement.119

Non-judicial discipline

The 1916 Articles of War provided a new means by which commanders could punish
soldiers for minor offenses without having to resort to a court-martial.120 This new tool
was initially called non-judicial discipline, and later came to be known as non-judicial
punishment. The tool was available only for “minor offenses not denied by the accused.”121
The authorized punishments included admonition, reprimand, withholding of privileges,
extra duty, and restriction to certain specified limits. Forfeiture of pay and confinement,

persons were subject to military law both within and without the territorial jurisdiction of the United States.
Similar bases of jurisdiction were incorporated into the UCM] when it was enacted in 1950, and remain a part
of the Code to the present day. See Art. 2 (10-12).

115 AW 11 of 1916. The judge advocate could issue subpoenas to civilian witnesses in special courts-martial, a
power he had in general courts-martial. AW 22 of 1916. Witnesses who refused to appear after receiving a
subpoena were subject to prosecution in federal district court for the commission of a misdemeanor. AW 23
of 1916.

116 AW 4 of 1916.

117 AW 17 of 1916. If the accused was not represented by counsel, the judge advocate was to advise the
accused “from time to time throughout the proceedings . . . of his legal right.” Id. By comparison, civilian
defendants in federal and state courts also had the right to counsel, but only if they could afford counsel. If
they could not afford counsel, civilian defendants faced trial without any counsel and without anyone present
to record what was said at trial. See Wiener, supra note 3, at 24.

118 AW 24 of 1916. This provision was the forerunner to Article 31 of the UCM], which is more protective than
the Fifth Amendment right against self-incrimination in non-custodial interrogations. See Miranda v. Arizona,
384 U.S. 436,489 n.62 (1966) (referring to Article 31, UCM]J, with approval).

119 AW 70 of 1916.

120 AW 104 of 1916. The “captain’s mast” was the naval term for the non-judicial proceeding. Unlike the
soldier, a sailor could not refuse non-judicial punishment and demand trial by court-martial, or appeal the
punishment. These differences are explained by the fundamentally different leadership styles of the two
Services. In the Navy, the commanding officer who imposed non-judicial punishment was almost always the
commander of a ship in whom the Navy reposed special faith and who was also authorized to convene both
deck and summary courts-martial. WILLIAM T. GENEROUS, JR., SWORDS AND SCALES: THE DEVELOPMENT OF THE
UNIFORM CODE OF MILITARY JUSTICE 123 (1973). A similar procedure existed in the Coast Guard, but the Coast
Guardsman had a right to appeal the punishment. REGULATIONS FOR THE UNITED STATES COAST GUARD, art. 1924
(1916). In the Army, non-judicial punishment was generally exercised by company commanders, who were
often junior officers with much less experience and no authority to convene a court. GENEROUS, supra, at 123.

121 AW 104 of 1916. The 1948 Elston Act later granted the accused the right to decline non-judicial
punishment and to demand a court-martial. AW 104 of 1948.
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however, were not authorized.?2 The accused also had a right to appeal the punishment
imposed by his immediate commander to the next superior officer, if he believed it was
unjust or disproportionate to the offense.123

Non-judicial punishment was not a bar to a trial by court-martial for the same offense. But
if the accused was convicted of the same offense for which he received non-judicial
punishment, evidence of this punishment was admissible at the court-martial to mitigate
the sentence.124

B. World War I and the post-war military justice debates

The 1916 Articles of War were soon put to the test. The United States declared war on
Germany in April 1917. Over the next three years, over four million would serve on active
duty, including many who had been drafted or enlisted under the pressure of the draft. Few
had any prior experience with military justice.

During the War, Major General Crowder was appointed to be in charge of the draft, and
Brigadier General Samuel T. Ansell was designated as the Acting Judge Advocate General.
Ansell took the position the Judge Advocate General had the authority to revise court-
martial sentences for injustice. Crowder disagreed, and the Secretary of the Army sided
with Crowder.125

Soon after resolving the initial Ansell-Crowder disagreement, the War Department learned
that thirteen African-Americans had been executed only two days after being convicted in a
mass court-martial in Texas.126 In the aftermath of public and internal criticism of the
proceedings,127 the War Department published a General Order providing that no death
sentences could be executed in the United States until the War Department reviewed the

122 AW 104 of 1916. Under the 1948 Elston Act, hard labor without confinement was also authorized, but
confinement and forfeiture of pay were not authorized, except when a general court-martial convening
authority punished an officer below the rank of brigadier general with a forfeiture of not more than one-half
of his pay per month for three months. AW 104 of 1948.

123 AW 104 of 1916.
124 4.

125 For a discussion of the dispute between General Crowder and General Ansell, see Major Terry W. Brown,
The Crowder-Ansell Dispute: The Emergence of General Samuel T. Ansell, 35 MIL. L. REV. 1 (1967); JONATHAN
LURIE, ARMING MILITARY JUSTICE 446-126 (1st ed. 1992); Frederick Bernays Wiener, The Seamy Side of the World
War I Court-Martial Controversy, 123 MIL. L. REV. 109 (1989); Crump, supra note 4, at 59-69.

126 A large racial disturbance involving African-American soldiers resulted in multiple civilian deaths. Sixty-
three soldiers were tried in a single court-martial for the disturbance and thirteen were sentenced to death
by hanging. The commanding general approved the sentences, and the soldiers were hanged the next day,
under the wartime authority of a commanding general to execute sentences in the field without prior
approval from high authority. The records of trial were then sent to the Office of the Judge Advocate General
for review where four months later they were found to be legally sufficient. Wiener, supra note 3, at 17-18.

127 Id, at 17-18; Crump, supra note 4, at 5.
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case.128 The end of the war and return of many soldiers to civilian life was accompanied by
increased attention to the administration of military justice during the war, including
allegations of cases proceeding on the basis of unsupported charges, excessive sentences,
improper command interference, and numerous cases returned by the convening authority
to the court-martial in an effort to transform acquittals into convictions.12?

Congress held extensive hearings on the administration of the court-martial system during
World War 1.130 [t heard reports about a variety of injustices and it invited testimony from
many persons of interest, to include Crowder, Ansell, and others. Two main criticisms
emerged. The first was that non-lawyers were assigned to defend soldiers.131 The second
was that commanders repeatedly intervened in courts-martial to bring about the results
they wanted.132

C. The 1920 Articles of War and the interwar implementing rules.

After detailed congressional hearings and public debate,133 Congress enacted legislation in
1920 that made a number of important changes to the Articles of War.

1. Law Member

The 1920 Articles of War created a new position for the general court-martial. A “law
member” was detailed to every general court-martial,34 even though in practice the court-

128 General Order No. 169, Dec. 29, 1917 (cited in Wiener, supra note 3, at 18).

129 After the Armistice was signed in 1918, the bulk of U.S. soldiers were discharged from further military
duty, and criticisms about the military justice system began to pour in. Wiener, supra note 3, at 19-20;
Edmund M. Morgan, The Existing Court-Martial System and the Ansell Army Articles, 29 YALE L.]. 52-54 (1919-
20); GENEROUS, supra note 120, at 8; see also The Thing That Is Called Military Justice!, NEwW YORK WORLD, Jan. 19,
1919.

130 Hearings on S. 64 on the Establishment of Military Justice Before a Subcomm. of the Sen. Comm. on Military
Affairs, 66th Cong. (1919); Courts-Martial: Hearings on Amendments to Articles of War Before a Special
Subcomm. of the House Comm. on Military Affairs, 66th Cong. (1920).

131 Senate Proceedings and Debates of the 1st Sess. of the 66th Cong., Vol 58, Part 4, 3943 (1919). Senator
Chamberlain discussed four death penalty cases from France to illustrate the problem of inexperienced
defense counsel. All four soldiers sentenced to death were represented by young second lieutenants with no
legal training. Two soldiers were sentenced to death for sleeping on post at the front, but they alleged they
had not slept for five days prior to their offense and thus fell asleep from sheer exhaustion. The other two
soldiers were sentenced to death for refusing to drill, even though they claimed they were too sick to drill.
None of the courts had apparently made any effort to confirm or disprove these extenuating circumstances.

132 Fully one-third of all acquittals during the war had been changed to guilty verdicts at the request of the
convening authority. GENEROUS, supra note 120, at 8.

133 Hearings on S. 64 on the Establishment of Military Justice Before a Subcomm. of the Sen. Comm. on Military
Affairs, 66th Cong. (1919); Courts-Martial: Hearings on Amendments to Articles of War Before a Special
Subcomm. of the House Comm. on Military Affairs, 66th Cong. (1920); see Brown, supra note 125, at 15-36.

134 AW 8 of 1920.
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martial could proceed in the law member’s absence.135 To qualify, the law member had to
be an officer in the Judge Advocate General’s office;13¢ if such an officer was not available,
the appointing officer had to appoint someone specially qualified to perform those
duties.137 The presence of the law member at trial meant that the judge advocate no longer
served both as the prosecutor and as the advisor to the court on the law.

The law member was not a judge. The law member served as one of the appointed court
members and was seated with them to the immediate left of the presiding court
president.138 As a court member, the law member had an equal vote in deciding all
questions submitted to a vote or ballot of the court, including challenges, findings, sentence,
and any interlocutory questions submitted to a vote of the court.13?

Some of the law member’s evidentiary rules were binding on the court-martial.149 But the
court members were authorized to overrule or disregard many of the law member’s
rulings, just as they could reject the advice of the prosecuting judge advocate before there
was a law member. The law member’s rulings were not binding on matters such as the
order of the witnesses or other evidence, the recall of a witness for further examination, the
qualifications of expert witnesses, whether the court members would visit the premises
where the alleged offense took place, the competence of witnesses, the insanity or other
mental defect of the accused, whether argument or statement of counsel was improper, and
the correctness of any military action, strategy or tactics.4! If any court member objected
to a law member’s ruling, the court was cleared and closed to the public, and the court
members decided the question by a majority voice vote, beginning with the officer most
junior in rank.142

In special courts-martial, which had no appointed law member, the court president
performed the role of law member by making rulings in open court.143

2. Provision of defense counsel

135 MCM 1921,  85a (discussing courses of action when the law member is absent); see also Hiatt v. Brown,
339 U.S. 103 (1950) (the availability of an officer of the Judge Advocate General’s department to serve as a
law officer on a general court-martial was a matter within the sound discretion of the appointing authority).

136 AW 8 of 1920.

137 Id.

138 MCM 1921, | 83.

139 Id. at I 89(a).

140 AW 31 of 1920.

141]d.; MCM 1921, | 89a.

142 AW 31 of 1920. A secret ballot was used only on the findings. Id.

143 (.
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The 1920 Articles of War required the convening authority to appoint a defense counsel at
government expense to represent the accused in all general and special courts-martial, but
did not require the appointment of a qualified attorney to serve as defense counsel.144

3. Charging and Investigation

The 1920 Articles of War permitted any military member—officer or enlisted—to swear
charges against a military accused.1#> There was a safeguard against frivolous charges: the
person signing the charges had to take an oath to affirm that he either had personal
knowledge of the offenses or had the charges investigated, and that the charges were true
in fact to the best of his knowledge and belief.146

Moreover, before charges could be referred to a general court-martial, the 1920 Articles
required a thorough and impartial investigation of the charged offenses 147 The
investigation was conducted by the commanding officer or another officer appointed by
him. The investigation examined the form of the charges and the evidence supporting
them.148 The officer investigating the charges heard testimony from witnesses, including
those the accused requested.14? The accused could cross-examine witnesses, and present
evidence in defense or mitigation.150 At the conclusion of the investigation, the officer
appointed to investigate the charges forwarded the charges, a summary of the substance of
the testimony taken on both sides, and his recommendation as to disposition of the case to
the commanding officer.151

144 AW 11 of 1920. The 1916 Articles of War merely granted the accused the right to be represented by
counsel of his own selection, if counsel was reasonably available. Nevertheless, even the new version did not
require the appointed defense counsel be a lawyer—and often he did not possess legal training. But the
naming of defense counsel in courts-martial was in this limited sense far in advance of anything available in
contemporary federal or state courts. The indigent federal defendant in noncapital cases had to wait for a
similar benefit another 18 years until the Supreme Court decided Johnson v. Zerbst, 304 U.S. 458 (1938), while
the indigent defendant in state court was not entitled to court-appointed counsel until the Supreme Court
decided Gideon v. Wainwright, 373 U.S. 335 (1963).

145 AW 70 of 1920. The Coast Guard had a similar procedure. When a report of misconduct was received, “the
officer receiving the report shall institute a careful investigation into the circumstances on which the
complaint is founded. He shall call upon the complainant for a written statement of the case, together with a
list of his witnesses, mentioning where they may be found, and a recommendation of any documentary
evidence bearing upon the case that may be obtainable.” REGULATIONS FOR THE UNITED STATES COAST GUARD, art.
1922 (1916).

146 AW 70 of 1920.
147 [d.

148 MCM 1921,  76a.
149 AW 70 of 1920.

150 Jd. The 1948 Elston Act later extended the right to counsel to the preliminary investigation. AW 46(b) of
1948.

151 AW 70 of 1920.
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4. Voting

The 1920 Articles of War increased the percentage of the vote needed to reach a conviction
and determine the sentence. The new Articles also changed the voting procedure used in
arriving at the verdict. Before 1920, only a majority vote was needed for a non-capital
offense and a two-thirds vote for a capital one. Under the new law, a two-thirds vote was
required to convict in all non-capital cases, and a unanimous vote to convict in capital
cases.152 Before 1920, all sentences in non-capital cases required only a majority vote; the
new law required that every sentence have a minimum two-thirds concurrence.133 If the
sentence to confinement was for life imprisonment or for more than ten years confinement,
the vote had to be by a three-fourths concurrence.154

The 1920 Articles of War also changed the procedure for voting on findings and the
sentence: the court members voted by secret written ballot.155 The junior member counted
the votes and the court president checked the count.156¢ The court members decided all
other interlocutory matters by a simple majority on a voice vote.17

The same voting procedure used for findings and the sentence was also used in deciding
whether to excuse or “challenge” a member for cause at the start of the trial.1>8 The 1920
Articles granted the prosecuting judge advocate a right to challenge court members for
cause; and, in addition to challenges for cause, the Articles granted both the prosecutor and
the defense counsel the right to exercise one peremptory challenge, which allowed both to
remove a member for any reason or no reason at all.’> The law member was also subject
to challenge, but only for cause.160

5. Acquittal

Before 1920, the commanding officer could return the record of trial to the court-martial
with a request for a different verdict or a more severe sentence.16! In the period between
1917 and 1919, one-third of all acquittals were turned into convictions at the request of the

152 AW 43 of 1920.
153 q,
154 Id.
155 AW 31 of 1920.
156 Jd.
157 Id.,
158 d,
159 d,
160 Jd.

161 Wiener, supra note 3, at 20-21.
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convening authority.162 The 1920 revision prohibited the convening authority from
revisiting an acquittal or from seeking an increase in the sentence originally imposed,
unless the sentence was less than the mandatory sentence fixed by law for the offense.163

Until 1920, the findings and sentence were not announced until the convening authority
finally approved them. Under the new Articles of War, whenever the court acquitted the
accused on all charges and specifications, the court-martial was required to immediately
announce this result in open court, since the commanding officer could no longer revisit the
acquittal.164

6. Post-Trial and Appellate Review

The 1920 Articles improved upon the procedures for post-trial review provided by the
general orders published in the aftermath of the Houston riot cases. Previously, the War
Department reviewed all cases with a death sentence, a dismissal, or a dishonorable
discharge. The new procedures also extended War Department review to cases where the
sentence included imprisonment for more than one year or a bad-conduct discharge. The
new review procedures were both automatic and at public expense.165

The review procedures were integrated into the post-trial actions taken by the reviewing
authorities. No sentence could be approved, confirmed, or executed until all reviewing
authorities had obtained a written legal opinion from their staff judge advocate.16¢ The
convening authority could approve and execute low level sentences, meaning those where
less than a year of confinement and no discharge had been imposed. Higher reviewing
authorities in the chain of command had to confirm other sentences, and the adjudged
sentence determined the designation of the final confirming authority.

162 GENEROUS, supra note 120, at 8.
163 AW 40 of 1920.
164 AW 29 0f 1920.

165 AW 50 % of 1920. To facilitate these reviews, the 1920 law continued a provision in effect since 1776,
which conferred on every accused tried by a general court-martial the right to receive a copy of the record of
his trial at no cost. AW, § 18, art. 3(3) of 1776; AW 90(2) of 1806; AW 114 of 1874; AW 111 of 1916. The
criminal defendant in federal court had no similar right until 1944. Wiener, supra note 3, at 25 n.156, (citing
Act of Jan. 20, 1944, ch. 3, 58 Stat. 5, art. 3 (1944), enacted after the decision in Miller v. United States, 317 U.S.
192 (1942)); see H.R. REP. No. 78-868, (1943). The position of a state criminal defendant was not clarified
until 1956. Wiener, supra note 3, at 25 n.157, (citing Griffin v. Illinois, 351 U.S. 12 (1956) (defendant may not
be denied the right to appeal by inability to pay for a trial transcript); Eskridge v. Washington State Board of
Prison, 357 U.S. 214 (1958) (destitute defendants must be afforded as adequate appellate review as
defendants who have money enough to buy transcripts)).

166 AW 46 of 1920. William F. Fratcher, Appellate Review in American Military Law, 14 Mo. L. REv. 15, 44
(1949). The trial judge advocate and defense counsel were both precluded from subsequently acting as staff
judge advocate to the reviewing or confirming authority in the same case. AW 11 of 1920.
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The President of the United States confirmed any sentence that included the death penalty,
the dismissal of an officer, or concerned a general officer.167 There were three war-time
exceptions permitting the commanding general in the field to confirm such a sentence: (1)
if the dismissal was not for a general officer;168 (2) if the commanding general had, as part
of his review, reduced the sentence so that it no longer needed to be confirmed by the
President;16? or (3) when a death sentence for murder, rape, mutiny, desertion, and spying,
and the record of trial had been examined under the provisions of Article 50 %2, discussed
next.

Article 50 % required the Judge Advocate General to establish a board of review consisting
of at least three officers from his department.17? The board of review was to examine and
prepare a written legal opinion for every case needing the President’s approval or
confirmation.171 Except in cases based solely on a guilty plea, neither the President nor the
commanding general in the field could order the execution of a sentence to death, a
dismissal (not suspended), a dishonorable discharge (not suspended), or to confinement in
a penitentiary, until the board of review determined that the record of trial was legally
sufficient to support the sentence.172

The opinion of the board of review and the recommendation of the Judge Advocate General
were advisory only. When the Judge Advocate General ruled, with the concurrence of the
Secretary of War, that a case was not legally sufficient, it would not be submitted to the
President, and would instead be returned to the convening authority for a rehearing or
other appropriate action.173 But, if the Judge Advocate General disagreed with the board’s
opinion, then the Judge Advocate General had to forward the entire case, along with the

167 AW 48 of 1920.

168 [,

169 AW 50 of 1920. Fratcher, supra note 166, at 46.
170 AW 50 % of 1920.

171 Id

172 Id; Fratcher, supra note 166, at 47. This article contained an exception carried forward from the 1917 code
in which a record of trial could bypass post-trial review. When a sentence to a dismissal or a dishonorable
discharge was ordered suspended, the board of review did not examine the record of trial under Article of
War 50 %, even if the reviewing authority shortly thereafter revoked the suspension. Wiener, supra note 3, at
28. The World War II era Vanderbilt Committee criticized Article of War 50 % for being “almost
unintelligible,” and asserted that there was “no good reason why cases in which dishonorable discharge is
suspended should not be reviewed in the same way as are cases in which it is not suspended.” REPORT OF THE
WAR DEPARTMENT ADVISORY COMMITTEE ON MILITARY JUSTICE 9 (December 13, 1946) [hereinafter VANDERBILT
REPORT].

173 AW 50 % of 1920; Fratcher, supra note 166, at 47. If the convening authority ordered a rehearing, he had
to appoint new members. AW 50 % of 1920. The court members at the rehearing could not be the same
members who sat on the original court-martial. The rehearing could not revisit any acquittal or finding of not
guilty; and no increase in the sentence would be enforced unless the sentence was based on a finding of guilty
for an offense that was not considered on the merits in the original proceeding. This provision was carried
forward by Article 52 of the Elston Act (discussed in Part IIL.B, infra).
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board’s opinion and his own dissent, to the President.17¢ The President could then decide
whether to confirm the sentence or to remit, mitigate, commute, or disapprove all or part of
the sentence.175

The Judge Advocate General’s office also reviewed all other records of trial from general
courts-martial. If the review determined a record of trial was legally insufficient, the case
was forwarded to the board of review. If the board agreed that the record was legally
insufficient, the Judge Advocate General forwarded the record, along with the board’s
opinion and his own opinion, to the Secretary of War or the President for action.176

III. The Third Phase: The UCM]: Prelude, Enactment, Implementation, and
Revision (1941-present)

A. Military Justice in World War II - volume and controversy

In World War II, the United States expanded its armed forces to a maximum strength of
12,300,000,177 and more than 16,000,000 individuals served in the Army over the course of
the war.178 The Navy expanded from 250,000 personnel in peacetime to an aggregate of
more than 4,750,000 individuals, including the Marine Corps and the Coast Guard.17? Six
hundred thousand courts-martial were held per year at the height of World War 11.180 The
military conducted over 1.7 million trials by the end of the war, carried out over 100 capital
executions, and held over 45,000 members of the armed forces in prison, even at the end of
the war.181 The Navy conducted over 600,000 courts-martial during the war, and, at the

174 AW 50 %2 of 1920.

175 Id.; Fratcher, supra note 166, at 49-50.

176 AW 50 % of 1920; Fratcher, supra note 166, at 51.
177 Wiener, supra note 9, at 11.

178 John T. Willis, The United States Court of Military Appeals: its Origin, Operation, and Future, 55 MIL. L. REV.
39 (1972).

179 ROBERT ]. WHITE, A STUDY OF FIVE HUNDRED NAVAL PRISONERS AND NAVAL JUSTICE 1 (1947). The Coast Guard
itself grew from a pre-war strength of 17,022 to a total of approximately 241,000 members. Robert Scheina,
The Coast Guard at War: A History, available at http://www.uscg.mil/history/articles/h_CGatwar.asp.

180 Robert ]. White, The Uniform Code of Military Justice - Its Promise and Performance, 35 ST.]JOHN’S LAW REV.
197,200 (1961).

181 Jd, at 200 n.4 (1961) (citing Austin H. MacCormick, Statistical Study of 24,000 Military Prisoners, 10 FED.
PROBATION 6 (1946); Delmar Karlen & Louis H. Papper, The Scope of Military Justice, 43 ]J. CRIM. L., C. & P.S. 285
(1952)); WHITE, supra note 179, at 2; LURIE, supra note 125, at 128 (1992). During the war, the military
conducted a total of 80,000 general courts-martial, or an average of nearly 60 convictions by the highest form
of military court, somewhere in the world, every day of the war. GENEROUS, supra note 120, at 14.
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beginning of 1946, held approximately 15,000 naval personnel in confinement.182 In all, the
armed forces handled one third of all criminal cases tried in the nation.183

During and immediately after World War II, Congress was flooded with countless
complaints about the administration of military justice; in fact, the military justice system
attracted the attention of every major bar association in the United States. The chief
complaint was that, even under the 1920 Articles of War, courts-martial were wholly
lacking in independence and their decisions were dictated in advance of the trial by the
commanders who appointed them.184

Studies conducted during and after the war by the Army, the Navy, bar associations, and
veterans groups identified areas of significant concern, including improper command
interference with courts-martial, inadequate representation, inadequate training of court-
members in the legal aspects of their duties, and unduly harsh sentences.18> These
concerns were echoed and amplified during post-war military justice hearings.186

182 WHITE, supra note 179, at 2.

183 Wiener, supra note 9, at 11 (citing Karlen & Pepper, The Scope of Military Justice, 43 ]. CRIM. L., C. & P.S. 285,
297 (1952)). The demographics for crime potential and the prosecution rate matched. According to one
study, the military was responsible for about 30 percent of the nation’s crime potential, including from the
largest crime-producing segment of American society: males between the ages of 17 and 40. GENEROUS, supra
note 120, at 14. In the Navy, 60 percent of all offenders were between 18 and 21, while sailors coming from
homes broken by divorce, drunkenness, death, or desertion accounted for 85 percent of all offenders. WHITE,
supra note 179, at 2.

184 See, e.g., Uniform Code of Military Justice, Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on
Armed Services, 81st Cong. 825-26 (1949) (Testimony of Rep. Gerald R. Ford) [hereinafter Hearings on H.R.
2498]; White, supra note 180, at 209 n.46 (quoting letter from Vermont’s post-war Governor Edward W.
Gibson to the Committee on the Code, dated Nov. 18, 1948).

185 Vanderbilt Report, supra note 172; Secretary of War, The Complete Doolittle Report: The Report of the
Secretary of War’s Board on Officer-Enlisted Man Relationships (1946); Press Release, Navy Department,
Chaplain Reports on Prisoners’ Opinions of Naval Justice (Jan. 5, 1947) (describing White Report, supra note
179); Court-Martial Sentence Review Board, Report of General Court -Martial Sentence Review Board to the
Sec’y of the Navy (1947).

Secretary of War Robert P. Patterson enlisted the aid of the American Bar Association (ABA) for ideas on how
to reform and improve the justice system. In 1946, the ABA appointed a committee of prominent lawyers and
judges to hold hearings and make recommendations regarding the military justice system. Association Aid
Enlisted in Improving Army Courts-Martial, 32 A.B.A.].No. 5, 254 (May 1946); Military Justice: Changes Advised
in Courts-Martial, 33 A.B.A.]. No. 1, 40 (January 1947). The Secretary of the Navy requested four separate
groups to study the Navy court-martial system and make recommendations for its modification. Pasley &
Larkin, supra note 6, at 195-96.

186 Hearings on H.R. 2498, supra note 184; Hearings on H.R. 3341 and H.R. 4080 before the House Comm. on
Armed Services, 815t Cong. (1949); Hearings on S. 857 and H.R. 4080 Before a Subcomm. of the Senate Comm. on
Armed Services, 81st Cong. (1949).
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B. The 1948 Elston Act

Congress first addressed the issues arising out of the World War II experience through
revisions of the Articles of War in 1948 legislation that came to be known as the Elston
Act.187 The legislation included a number of major changes in military practice which were
made part of the UCM] two years later.188

The Elston Act was approved during the same time period in which Congress combined the
military departments into a single organization, which became the Department of
Defense.189 The Elston Act applied to the Army, not the Navy, and it was not clear initially if
the Act applied to the Air Force until a federal appeals court ruled that it did so apply.190

James V. Forrestal, the first Secretary of Defense, decided that a single military code should
be enacted to apply to all of the armed forces, and appointed a committee to draft the new
Code.11 Based on the committee’s report and draft legislation, the Department forwarded
to Congress proposed legislation to create a Uniform Code of Military Justice. After
extensive hearings and debate, the legislation, as modified by Congress, was signed into law
by President Truman on May 5, 1950.192 [t became effective on May 31, 1951, and applied

187 Act of June 24, 1948, ch. 625, tit. II, 62 Stat. 627. The Elston Act was named for its sponsor, Representative
Charles Elston of Ohio, and was enacted as part of the Selective Service Act of 1948.

188 The Elston Act’s major provisions are discussed together with the UCM]’s major provisions below.

189 [n 1947 Congress placed the Army, the Air Force, and the Navy in the newly created National Military
Establishment under the control of a Secretary of Defense. Act of June 26, 1947, ch. 343, 61 Stat. 495 [National
Security Act of 1947]. The National Military Establishment was renamed the “Department of Defense” on
August 10, 1949.

190 Stock v. Department of the Air Force, 186 F.2d 968, 968 (4th Cir. 1950). When the President signed the Air
Force Military Justice Act on June 25, 1948, the statute stated that the Air Force was now governed by the
“laws now in effect.” The laws in effect then were the 1920 Articles of War, not the Elston Act. The Elston Act,
which President Truman signed the day before, on June 24, 1948, would not go into effect until February 1,
1949. GENEROUS, supra note 120, at 31-32.

191 Secretary Forrestal appointed a four-man committee to draft the new code. He chose Harvard law
professor and long-time advocate of military justice reform, Edmund M. Morgan, to chair the committee.
Professor Morgan was the same professor who nearly 30 years earlier had criticized the 1916 Articles of War
in congressional hearings. LURIE, supra note 125, at 157-70; Felix Larkin, Professor Edmund M. Morgan and the
Drafting of the Uniform Code, 28 MIL. L. REV. 7, 8-9 (1965). In Professor Morgan’s words,

[T]he committee endeavored to follow the directive of Secretary Forrestal to frame a Code
that would be uniform in terms and in operation and that would provide full protection of
the rights of person subject to the Code without undue interference with appropriate
military discipline and the exercise of appropriate military functions.

Morgan, supra note 57, at 22; LURIE, supra note 125, at 157-213; GENEROUS, supra note 120, at 34-53; Willis,
supra note 178, at 54-63.

192 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108. For the Congressional hearings on the UCM],
see Uniform Code of Military Justice, Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on Armed
Services, 81st Cong. (1949); Hearings on H.R. 3341 and H.R. 4080 before the House Comm. on Armed Services,
81st Cong. (1949); Hearings on S. 857 and H.R. 4080 Before a Subcomm. of the Senate Comm. on Armed Services,
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to all of the military services—the Army, the Navy, the Air Force, the Marine Corps, and the
Coast Guard.193

C. The Uniform Code of Military Justice

The UCM] retained the core features of military justice, including unique military offenses
and punishments, as well as the disciplinary and disposition authority of the
commander.1%4 The legislation also made major changes in the structure of the military
justice system. These changes have been refined in subsequent legislation, as summarized
in the following sections.

81st Cong. (1949); H.R. REP. No. 81-491 (1949); S. REP. No. 81-486 (1949); H.R. REP. No. 81-1946 (1950) (Conf.
Rep.); 95 CONG. REC. [Feb. 8; April 26; May 5, 13; July 29 (1949); Feb. 1, 2, 3 (1950)].

193 The Marine Corps is a branch of the Armed Forces separate from the Navy, but is a component of the
Department of the Navy. The Coast Guard is also a branch of the Armed Forces. In peacetime it is under the
Department of Homeland Security, but in war or exigency it can be transferred to the Department of the Navy.
The Coast Guard began as the Revenue-Cutter Service under the Department of the Treasury in 1790, and
merged with the U.S. Lifesaving Service to become the modern Coast Guard in 1915. The Service was
transferred to the Department of Transportation with its establishment in 1967, and was again transferred to
the Department of Homeland Security in 2002.

194 The UCM] provided a standard procedure whereby commanding officers could discipline officers and
enlisted persons for minor offenses without a court-martial. Article 15, UCM] (1950). This procedure was not
a court-martial and the receipt of punishment was not a conviction. Receiving non-judicial punishment did
not bar a later trial by court-martial for the same offense, but the accused had a right to show at the later trial
he had previously been punished for the same offense during sentencing. Art. 15(e), UCM] (1950).

The Code did not provide the military member a right to refuse non-judicial punishment and demand trial by
court-martial, as was previously the case under the Articles of War. Instead, service Secretaries could, by
regulation, place limitations on the powers granted under the Code. Art. 15(b), UCM] (1950). The Army and
the Air Force published regulations giving their members the right demand a court-martial when offered non-
judicial punishment. MCM 1951, | 132. The Navy and the Coast Guard did not afford their members this right.

In 1962, Congress amended the UCM] to give military members a statutory right to demand trial by court-
martial, “except in the case of a member attached to or embarked on a vessel.” Act of September 7, 1962, Pub.
L. No. 87-648, 76 Stat. 447, 448. (1962). This amendment had the effect of extending to members of the Navy
and Coast Guard the right to demand trial by court-martial in lieu of nonjudicial punishment, subject to the
“vessel exception.” See Dwight H. Sullivan, Overhauling the Vessel Exception, 43 NAVAL LAW REv. 71 (1996)
(explaining the history of the UCM]’s “vessel exception,” and noting instances in which sailors were denied
the right to demand a court-martial due to the “vessel exception” when the “vessels” in question were in dry
dock being overhauled and, thus, not operational).

In receiving non-judicial punishment, commissioned officers and warrant officers could be required to forfeit
their pay, have their privileges withheld, and be restricted to certain specified limits. Article 15(a)(1), UCM]
(1950). Enlisted persons could also have their privileges withheld and be restricted to certain specified limits,
be given extra duties, be reduced in rank, and, if attached to or embarked on a vessel, confined on bread and
water or diminished rations. Article 15(a)(2), UCM]J (1950). The maximum punishment imposable on enlisted
persons depended on the rank of the officer imposing the punishment and on the rank of the enlisted persons
involved.
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1. Court-Martial Jurisdiction

The Elston Act provided that the military had jurisdiction to punish violations of all
offenses, except murder or rape committed within the geographical limits of the United
States and the District of Columbia in time of peace.l®> Under the UCM], court-martial
jurisdiction extended to all offenses over all persons subject to the Code at all times and in
all places.19¢ The category of persons subject to the Code covered not only servicemembers
on active duty, but also family members and civilian employees and contractors
accompanying the armed forces overseas; the UCM] also purported to retain jurisdiction
over former servicemembers who had committed serious offenses while on active duty and
who could not be tried in federal or state court for those offenses.197

In the 1950s, the Supreme Court invalidated the portions of the UCM] authorizing trial by
court-martial of military dependents and civilian employees accompanying the armed
forces overseas in time of peace.1?8 The Court also held that ex-servicemen were no longer
subject to military jurisdiction for offenses they may have committed while on active
duty.19?

In 1969, the Supreme Court also placed a major limitation on the trial of servicemembers
for some offenses committed under the UCM]J. In O’Callahan v. Parker, the Court ruled that
military jurisdiction extended only to offenses with a “service-connection” to the military;
in the absence of a “service-connection,” civilian courts had to try the offenses so the
defendant would receive the full protections of the Bill of Rights, in particular, a grand jury
indictment under the Fifth Amendment and a trial by jury under the Sixth Amendment.200

195 The 1948 Elston Act provided that no person could be tried for murder or rape committed within the
geographical limits of the United States and the District of Columbia in time of peace. AW 92 of 1948.

196 Article 2 (Persons subject to the code) & Article 5 (Territorial applicability of the code), UCM] (1950).

197 See, e.g., Article 3(a), UCM] (1950) (Jurisdiction to try certain personnel) (defining a serious offense
committed by a former servicemember as punishable by confinement for 5 years or more).

198 McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 (1960) (civilian government employees); Reid v.
Covert, 354 U.S. 1 (1957) (civilian dependents); Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960)
(civilian dependents). In light of these cases, the U.S. Court of Military Appeals declined to sustain military
jurisdiction over civilian employees of Army contractors in Vietnam, because Congress had not declared war
in the armed conflict. See, e.g., United States v. Averette, 41 C.M.R. 363 (1970) (no UCM] jurisdiction over
civilian employee of Army contractor in Vietnam, interpreting the jurisdictional provision as applying only in
time of a declared war), superseded by statute Article 2(a)(10), UCM] (1950), as stated in United States v. Alj,
71 M.J. 256 (C.A.AF. 2012)); see also MA]. GEN. GEORGE S. PRUGH, LAW AT WAR 110 (1991).

199 See, e.g., Toth v. Quarles, 350 U.S. 11 (1950) (no UCM] jurisdiction over ex-servicemembers).
200 O’Callahan v. Parker, 395 U.S. 258 (1969). In O’Callahan, the Court determined that an off-duty soldier’s

attempted rape and assault of a civilian in a Honolulu hotel had no service-connection since the offenses were
committed in peacetime, in U.S. territory, and did not involve military authority, security, or property.
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By one estimate, the service-connection rule resulted in civilian courts handling roughly
two out of every five serious offenses by soldiers.201 In 1987, the Supreme Court overruled
O’Callahan and ended the service-connection requirement. 202 Today, court-martial
jurisdiction is based solely on the accused’s status as a member of the armed forces.

2. Pretrial Investigation/Preliminary Hearing

The UCM] carried forward the requirement that no charge could be referred to a general
court-martial until a thorough and impartial investigation had been made of all matters set
forth in the charges.2%3 From 1920 to 2014, the purpose of this pretrial investigation was to
inquire into the truth of the matters set forth in the charges, consideration of the form of
charges, and a recommendation as to the disposition which should be made of the case “in
the interest of justice and discipline.”204

The accused had the right to be present at the investigation, to be represented by counsel,
and to have a “full opportunity” to cross-examine witnesses against him.205 The accused
also had the right to present anything he desired in his own behalf, either in defense or
mitigation, and to have the investigating officer examine available witnesses requested by
the accused.206

In 2013, Congress changed the pretrial investigation into a preliminary hearing.207 The
hearing’s purpose now is to determine whether there is probable cause to believe an
offense has been committed and that the accused committed the offense. Victims are not
required to appear at the hearing, and cross-examination of witnesses, if any, is limited to

201 General William C. Westmoreland & Major General George S. Prugh, Judges in Command: The Judicialized
Uniform Code of Military Justice in Combat, 3 HARvV. ]. L. & PUB. PoL’y 1, 86, 87 n.51 (1980). The service-
connection rule led to some odd results. See, e.g., United States v. Hedlund, 2 M.]. 11 (C.M.A. 1976) (upholding
jurisdiction for a conspiracy offense, since military members had formed an agreement on a military base to
go into town to rob someone for beer money; but rejecting jurisdiction over the subsequent robbery and
kidnapping offenses committed downtown in furtherance of the conspiracy).

202 Solorio v. United States, 483 U.S. 1056 (1987) (upholding jurisdiction over numerous sex offenses
involving minor female dependents of fellow servicemembers at private residence).

203 Article 32, UCM]J (1950).
204 Article 32(a) (1950-2013).

205 Id. Under the Elston Act, Congress expressly granted the accused the right to be represented by counsel at
the investigation. AW 46(b) of 1948 (“The accused shall be permitted, upon his request, to be represented at
such investigation by counsel of his own selection, civil counsel if he so provides, or military if such counsel
be reasonably available, otherwise by counsel appointed by the officer exercising general court-martial
jurisdiction over the command . . ..”). The Navy published regulations requiring a pretrial inquiry by the
officer recommending court-martial; the officer could order a board of investigation or court of inquiry if
needed. See Synopsis of Recommendations for the Improvement of Naval Justice, Office of the Judge Advocate
General, Navy Department, 1947.

206 [

207 NDAA FY 2014, Pub. L. No. 113-66, § 1702, 127 Stat. 672 (2013).
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matters directly relevant to the hearing.208 The hearing’s other objectives remain the
same: whether the convening authority has court-martial jurisdiction over the offense and
the accused, the form of the charges, and a recommendation as to the disposition that
should be made of the case.20?

3. Types of Courts-Martial (including panel membership)

The UCM] maintained the same three basic types of court-martial available since 1916: the
general court-martial, the special court-martial, and the summary court-martial.210 The
general court-martial required the appointment of at least five court members.211 The
senior member was the court president who presided at the court-martial, and who
retained a few important duties, such as setting the time and place of trial, prescribing the
uniform required in court, and preserving order in the open sessions of the court to ensure
they were conducted in a dignified, military manner.212 Both the Elston Act and the UCM]
provided that enlisted persons were now competent to sit on all general and special courts-
martial when the accused was enlisted.213

The general court-martial could impose any authorized punishment, including the death
penalty.214 A unanimous vote of the court members was required to convict on an offense
for which the death penalty was mandatory or discretionary.21> A sentence of life
imprisonment or confinement for more than ten years needed a three-fourths
concurrence.216 In both general and special courts-martial, all other findings of guilty and
sentences required a two-thirds vote of the members.217 Questions, such as a challenge for

208 Art. 32(d), UCMJ (2014).

209 Id. Congress later clarified that the accused, as under prior law, could waive the new Article 32 preliminary
hearing. NDAA FY 2015, Pub. L. No. 113-291, § 531(a)(4), 128 Stat 3292 (2014).

210 Art. 16, UCMJ (1950).

211 The Elston Act continued to require the appointment of a law member; the UCM] replaced the law member
with a law officer, as discussed in the next section 4, infra.

212 MCM 1951, 1 41, 57,73, 74.

213 AW 4 of 1948; Art. 25(c), UCM] (1950). The accused could request the appointment of enlisted members in
writing, and at least one third of the total membership on the court had to consist of enlisted persons. But the
pool of enlisted persons who could serve as court members excluded enlisted person in the same military
unit as the accused.

214 Art, 18, UCM]J (1950).

215 Art. 52, UCMJ (1950). Only a two-thirds vote was required to convict on an offense where death was
discretionary. However, a unanimous vote was required for a sentence of death.

216 Art. 52(b)(2), UCM]J (1950).

217 Art. 52(a)(2) UCM] (1950).
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cause, a motion for a finding of not guilty, or a motion relating to the accused’s sanity, were
decided by a majority vote of the court members.218

The special court-martial required at least three members (no law officer was required),21?
and could adjudge a bad-conduct discharge, confinement for six months, hard labor
without confinement for three months, and forfeiture of two-thirds pay for six months.220
In 1999, Congress increased the period of confinement and forfeiture that special courts-
martial could impose to one year.221

The summary court-martial consisted of one officer who could adjudge confinement for
one month, hard labor without confinement for 45 days, restriction for two months, and
forfeiture of two-thirds pay for one month.222 The UCM] retained the right of a
servicemember to object to the forum, unless he had previously refused punishment under
Article 15, UCM].

4. Military Judge (from law member to law officer to military judge)

The Elston Act increased the qualifications of the law member by requiring the law
member to be an officer in the Judge Advocate General’s department or an officer who was
a member of the bar of a Federal court or of the highest court of a state of the United States
and certified by the Judge Advocate General for such detail.223 The legislation also
enhanced the role of the law member by providing that the law member’s evidentiary
rulings were final and binding on the court members.224 The law member, however, did not
occupy the position of a judge. The law member continued to serve as a voting member of
the panel. The presiding officer at trial was still the court president, and the law member
was still seated next to him.

a. The judicial role of the law officer

The UCM] replaced the law member with a new position—the law officer. The law officer
now sat apart from the court members during trial, usually in the front of the courtroom on
a raised dais, where a judge would normally preside over a trial.22> Unlike the law member,
the law officer was not one of the court members, did not deliberate or vote with the

218 Art. 52(b)(3) UCM] (1950).

219 Art. 16, UCM] (1950).

220 Art. 19 UCM] (1950).

221 NDAA FY 2000, Pub. L. No. 106-65, § 577 (October 5, 1999).
222 Art. 20, UCMJ (1950).

223 AW 8 of 1948.

224 AW 31 of 1948. The court president’s rulings in special courts-martial on those same questions were
similarly final. Id.

225 MCM 1951, § 61b; see also MCM 1951, at 500 (schematic of seating in general court-martial).
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members, and could not discuss the case with the members outside of the presence of the
accused (with one limited exception that allowed the law officer to help the members put
the findings and sentence into proper form).226

Although the law officer was not a judge, the law officer was expected to remain
scrupulously impartial, 227 to instruct the court members on all elements of the offense or
lesser-included offenses fairly raised by the evidence,?28 to avoid unauthorized out-of-court
discussions about the case,22 and to abstain from improperly entering the closed sessions
of the court members.230 In special courts-martial, the court president was expected to
perform the same duties the law officer performed at a general court-martial.231

As the law officer was meant to be more like a judge, it was also evident that the court
president of a general court-martial was meant to occupy a position more like the foreman
of a jury. Except for the court president’s right as a member to object to certain rulings of
the law officer, the president was not to interfere with those rulings.232

226 The law officer still lacked the authority to rule on challenges, motions for a finding of not guilty, or the
accused’s sanity. These issues continued to be decided by the court members. Art. 41, UCM] (1950); see also
JAMES SNEDEKER, MILITARY JUSTICE UNDER THE UNIFORM CODE 96-97, 396, 402 (1953). The law officer made
evidentiary and procedural rulings, and instructed the court members on the elements of the offense, the
presumption of innocence, and the burden of proof. Art. 51(c), UCM] (1950). The duties of the law officer
were not entirely spelled out in the UCM]J. These details were left for the President, who was responsible to
prescribe the rules of procedure and evidence in the Manual for Court-Martial. Art. 36, UCM] (1950); see also
GENEROUS, supra note 120, at 43. For example, the law officer’s responsibility to instruct on the elements of the
offense was provided in paragraph 73 of the 1951 Manual for Courts-Martial.

227 United States v. Renton, 25 C.M.R. 201 (C.M.A. 1958) (law officer should have disqualified himself after
helping the prosecution draft the sample charges and specifications against the accused); see also United
States v. Kennedy, 24 C.M.R. 61 (C.M.A. 1957) (law officer abandoned his impartial role and became an
interested party for the government, when he admitted that subjective influences were working on him,
including an appreciation of the fact that he had a career in the Army which must be considered).

228 United States v. Clark, 2 C.M.R. 107 (C.M.A. 1952) (conviction of lesser included offense could not be
affirmed when no instruction had been given on the elements of the offenses); United States v. Phillips, 11
C.M.R. 137 (C.M.A. 1953) (law officer improperly denied a request for an instruction on the accused’s good
character). Since the law officer was responsible to instruct on the law, court members were no longer
permitted to bring a copy of the Manual for Courts-Martial for use in closed session deliberations. Court
members could no more refer to the Manual than they could to other legal authorities in their closed-session
deliberations. United States v. Boswell, 23 C.M.R. 369 (C.M.A. 1957).

229 United States v. Kennedy, 24 C.M.R. 61 (C.M.A. 1957).
230 United States v. Keith, 4 C.M.R. 85 (C.M.A. 1952).

231 J.S. v. Clay, 1 C.M.R. 74 (C.M.A. 1951) (It was reversible error for the special court-martial president to fail
to instruct the other members on the elements of the offense.).

232 MCM 1951, Y 41, 57, 73, 74. A natural tension thus arose between the law officer, whose evidentiary
rulings and instructions were final, and the court president, who still presided over the court-martial, and
was adjusting to a diminished role. The court president was not permitted to make rulings reserved for the
law officer. See United States v. Berry, 2 C.M.R. 141 (C.M.A. 1952) (reversing the conviction in a pre-UCM]
case, because the court president had made rulings that were for the law member: “The ground for this
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Two lingering problems impeded the law officer’s independence. In the 1950s, the law
officer often performed this duty on a part-time basis. When not engaged in trial work, the
law officer’s primary job could be any number of tasks performed by military lawyers.233
More importantly, the law officer was often a judge advocate assigned to work for the staff
judge advocate to the commanding officer who convened the court. Because the law officer
was a subordinate in the staff judge advocate’s office, he knew that the charges at the court-
martial had already been approved for trial by the very same officer who wrote his
efficiency reports. This arrangement created the potential for unlawful command influence
from the office of the staff judge advocate.234

In 1957, the Army developed a solution to address the organizational pressures faced by
the law officer by creating an independent judiciary—a corps of judge advocates whose
only duty would be to sit as law officers on general courts-martial and who would not be
under the command of any person who recommended trial, who ordered trial, or who
would review the record of trial in any capacity.23>

Under the program, senior judge advocates were assigned to a normal three-year tour of
duty as judicial officers by the Judge Advocate General. Efficiency reports were written by
the assistant judge advocate general and endorsed by the Judge Advocate General.

The creation of an independent judiciary had an immediate benefit: in the first year and a
half of the new program, reversals for law officer error were cut to less than 50 percent of
the previous rate.23¢ The actual length of the trial doubled, as a result of the law officer
paying more attention to interlocutory rulings and instructions.237 The law officer would
no longer be rushed by pressure from the court president to “get on with it.”238

b. The judicial role of the military judge

holding is, not specific prejudice to the accused's rights under the circumstances of this particular case, but
rather the general prejudice to his rights arising from a violation of the basic principle of freedom of the court
from ‘command influence.”).

233 GENEROUS, supra note 120, at 116-17.

234 Frederick Bernays Wiener, The Army’s Field Judiciary System—A Notable Advance, 46 A.B.A. ]. 1178, 1180
(1960). Both factors—the part-time character of the law officer’s work, plus the fact that he was more
frequently than not under the shadow of the staff judge advocate—contributed to the high incidence of error
ultimately requiring correction. Id. at 1180 (citing Messy Areas in the Administration of Military Justice, 21 THE
JUDGE ADVOCATE JOURNAL 20, 23-24 (Dec, 1955)).

235 Wiener, supra note 234, at 1178.
236 GENEROUS, supra note 120, at 118.
237 Wiener, supra note 234, at 1181.

238 Many commanders actually welcomed the new plan because reversals for law officer error decreased.
Wiener, supra note 234, at 1182.
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In 1968, Congress replaced the law officer with the military judge, and made the Army’s
independent field judiciary system mandatory for all five Services.23? Moreover, for the first
time in military history, an accused could elect to be tried and sentenced by a military judge
sitting alone—without court members—in both general and special courts-martial.24? The
military judge’s new powers also included the power to release an accused from pretrial
confinement after referral of the case to court-martial.241 In addition, before any special
court-martial could adjudge a bad-conduct discharge, Congress required the appointment
of a military judge and legally trained counsel for both sides.242 The transformation of law
officer into military judge marked the end of a long decisional process by Congress.

5. Counsel

The UCM] required that any person who was appointed as trial counsel or defense counsel
in a general court-martial must be a judge advocate or a graduate of an accredited law
school or a member of the bar of a federal court or the highest court of a state, and certified
as competent to perform such duties by a judge advocate general.243 The appointment of
counsel with these qualifications was not required in special courts-martial.z44

In 1968, Congress amended the UCM] to excuse the appointment of qualified defense
counsel on account of physical conditions or military exigencies.z4> In 1983, Congress again

239 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335; see H.R. REP. 90-1481; S. REP. 90-1601.

240 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335. By 1988, about three-quarters of all trials by
special and general courts were before a military judge sitting alone without court members See Military
Justice Statistics, Dep’t of the Army, Clerk of Court Notes, THE ARMY LAWYER, 27-50-182, 54 (Feb. 1988). The
exact figures for judge alone cases in the Army were: GCM, 71.2%; BCDSPCM, 78.4%; SPCM, 65.8%.

241 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1338, 1341.
242 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335.

243 Art. 27, UCM]J (1950). By contrast, Assistant U.S. Attorneys are only required to be members of the bar of a
federal court or of the highest court of a state; they do not need to be a law school graduate of an accredited
law school. United States Department of Justice, Experienced Attorney Hiring Process,
http://www justice.gov/legal-careers/hiring-process (last visited Mar. 17, 2015). Public defender
qualification requirements are similar, requiring any public defender to be “a member in good standing in the
bar of the state.” U.S. DEP’T OF JUSTICE, U.S. COURT GUIDE TO JUDICIARY PoLicyY, Vol. 7A, § 420.10.50. Graduation
from an accredited law school is not listed as a requirement.

244 During the Vietnam War, some commanders opposed relinquishing control over special courts-martial,
even after lawyers began serving as defense counsel. These commanders accepted that felony-level general
courts-martial required judge advocates, but they did not appreciate the intrusion of lawyers into their
special courts. For example, the Army division’s aviation group and artillery commanders in Vietnam
continued using non-lawyers as prosecutors, believing that a line officer, rather than a judge advocate, would
better represent the command’s interest. FREDERIC L. BORCH, JUDGE ADVOCATES IN COMBAT: ARMY LAWYERS IN
MILITARY OPERATIONS FROM VIETNAM TO HAITI 33 (US Army, 2001). However, non-lawyer trial counsel did not
perform as well as legally trained defense counsel. The most reluctant convening authorities eventually
accepted the presence of judge advocates at special courts-martial. By mid-1970, the Army required a
military judge in all special courts-martial, not just those that could adjudge a bad-conduct discharge. Id.

245 Military Justice Act of 1968, Pub. L. No. 90-632, § 2(2), 82 Stat. 1335.
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amended the UCM] to state that qualified defense counsel must be appointed in all special
courts-martial, except on account of physical conditions or military exigencies.246

Defense counsel faced the same circumstances law officers faced before development of the
field judiciary program. Defense counsel were members of the same legal office as
prosecutors and were under the supervision and control of the staff judge advocate who
advised the commander.

In 1973, the Secretary of Defense directed each of the military departments to submit plans
for restructuring its defense counsel services.24’7 In 1974, the Air Force and the Navy
placed its defense counsel under the direction of the appropriate judge advocate general,
with the Army following suit in 1978.248

246 Military Justice Act of 1983, Pub. L. No. 98-209, § 3(c)(2), 97 Stat. 1393, 1394.

247 The Vietnam War exposed another problem area in the military: racial tension and unrest. In 1972,
Secretary of Defense Melvin R. Laird commissioned a task force “to identify and assess the impact of racially
related patterns or practices on the administration of justice” and “to recommend ways to strengthen the
military justice system and to enhance the opportunity for equal justice for every serviceman and woman.”
John R. Howell, TDS: The Establishment of the U.S. Army Trial Defense Service, 100 MIL. L. REV. 4, 21 (1983)
(citing 1 DEP’T OF DEF., REPORT OF THE TASK FORCE ON THE ADMINISTRATION OF MILITARY JUSTICE IN THE ARMED FORCES
at 1-2 (Nov. 30, 1972) [hereinafter ADMINISTRATION OF MILITARY JUSTICE TASK FORCE Nov. 1972 REPORT]; W.M.
Burch, II, From Military Justice Branch to Directorate: USAF Judiciary, XV, No. 1 JAG L. REV. 45, 48 (1973). The
Task Force was co-chaired by Mr. Nathaniel Jones, General Counsel for the National Association for the
Advancement of Colored People, and Lieutenant General C.E. Hutchin, Jr., Commander, First Army. Lynn G.
Norton, Air Force Leads Way: Pioneering the Defense Program, 26 THE REPORTER 106 (1999).

The Task Force found that African-American troops, who rarely saw members of their own race in command
positions, had lost confidence in the military as an institution; they saw the command structure as having no
regard for whether they would succeed in military careers. ADMINISTRATION OF MILITARY JUSTICE TASK FORCE Nov.
1972 REPORT, supra, at 38-48, 59-66. The Task Force also found that many enlisted men lacked confidence in
military defense counsel and did not believe that defense counsel truly represented their interests. Instead
they believed that defense counsel could not effectively represent the accused because they also served the
commander. Howell, supra, at 21. To address this concern, the Task Force recommended that all defense
counsel be brought under the direction of the Judge Advocate General. Howell, supra, at 22; Norton, supra, at
26.

248 [n the Air Force, defense counsel were called area defense counsel and were initially assigned to the Trial
Judiciary Division. Norton, supra note 247, at 26. The Navy already had its defense and trial counsel in law
centers as early as 1968. To separate the defense function from the command bringing charges, the Navy
placed the centers under the Navy Judge Advocate General in 1974. U.S. COMPTROLLER GENERAL, REPORT TO
CONGRESS: FUNDAMENTAL CHANGES NEEDED TO IMPROVE THE INDEPENDENCE AND EFFICIENCY OF THE MILITARY JUSTICE
SYSTEM, FPCD 78-16, at 31 (Oct. 31, 1978). The Coast Guard in 1988 entered into an MOU with the Navy to
provide Coast Guard attorneys to assist in certain Navy offices; in exchange the Navy provides most Coast
Guard defense advocacy services nation-wide. Coast Guard Military Justice Manual, COMDTINST M5819.1E
(April 2011), Encl. 24b. The Army created and placed its defense counsel under the Trial Defense Services.
Howell, supra note 247, at 4.
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6. Trial procedure

The UCM] provided broad authority to the President to prescribe rules for pretrial, trial,
and post-trial procedures, including modes of proof.24° The President prescribes rules
which, so far as he considers practicable, apply the principles of law and the rules of
evidence generally applicable in United States district court, so long as those rules are not
contrary to or inconsistent with other provisions of the UCM].250

The President publishes the military criminal procedures in the Rules for Courts-Martial,
which generally conform to the Federal Rules of Criminal Procedure insofar as
practicable.251 The Rules for Courts-Martial tend to be much more extensive than the
Federal Rules of Criminal Procedure as they must provide detailed guidance on matters
that are specific to military practice.

In 1950, the admissibility of evidence and the competency and privileges of witnesses in
federal courts was governed by common law principles. The rules of evidence in the federal
and state criminal system were largely the product of case law. Congress enacted the
Federal Rules of Evidence in 1975.252 The Military Rules of Evidence, adopted in 1980,
were identical in many respects to the federal rules.2>3 By regulation, any amendment to
the federal rules will automatically amend parallel provisions in the Military Rules of
Evidence, unless the President takes action to the contrary within eighteen months of the
amendment.2>4

With military rules and procedures modeled on federal rules and procedures, courts-
martial can look to federal court decisions interpreting those rules and procedures as
persuasive authority.255

7. Unlawful Command Influence

The Elston Act addressed inappropriate interference in the court-martial trial and review
process by identifying and prohibiting acts that could unlawfully influence the actions of
court-members and convening authorities.256

249 Art. 36, UCM] (1950). This provision was derived from a similar one in the Articles of War. In the Navy,
rule-making authority was given to the Secretary of the Navy. See Hearings on H.R. 2498, supra note 184, at
1014.

250 Hearings on H.R. 2498, supra note 184, at 1016-19.

251 The Federal Rules of Criminal Procedure took effect in 1946, after Congress authorized the Supreme Court
to draft them. Sumners Courts Act, 76 Pub. L. No. 675, 54 Stat. 688 (June 29, 1940).

252 Act to Establish Rules of Evidence for Certain Courts and Proceedings, Pub. L. No. 93-595, 88 Stat. 1926
(1975).

253 MCM, App. 22, (M.R.E. General Provisions, Analysis) (discussing history of the Military Rules of Evidence).
254 M.R.E. 1102(a).

255 See MCM, App. 22 (M.R.E. General Provisions, Analysis).
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The UCM] similarly addressed “unlawful command influence” by prohibiting convening
authorities and commanders from censuring, reprimanding, or admonishing a court
member, law officer, or counsel with respect to the findings or sentence of the court, or the
exercise of their functions in the conduct of the proceedings.2>” The UCM] also made such
conduct punishable in a punitive article.258

8. Post-trial role of the Convening Authority

Under the Elston Act, the convening and the confirming authority (the authority to confirm
a sentence) had the implied power to disapprove both the findings of guilty and the
sentence, in whole or in part, and to remand the case for rehearing.25?

Under the UCM], the convening authority continued to exercise an appellate-type review
function with responsibility to act on the findings and sentence, and was only to approve
them to the extent that he found them correct in law and fact, and to the extent he
determined in his discretion that they should be approved.260

In 1983, Congress removed the requirement for the convening authority to conduct formal
appellate reviews of cases to ensure their legal sufficiency before approving the findings
and the sentence.261 The 1983 Act focused the convening authority’s attention on matters
of direct interest to the exercise of command prerogative—the matter of clemency. For
these purposes, the Act also permitted the accused’s defense counsel to submit a rebuttal to
the staff judge advocate’s recommendation before the convening authority took action on
the case.

256 AW 88 of 1948,
257 Art. 37, UCM]J (1950).

258 Art. 98, UCM] (1950). Since 1951, however, there have been almost no prosecutions of any kind for
unlawful command influence under Article 98. Wiener, supra note 3, at 41-42 n.244. For a fuller discussion,
see Hearing on Constitutional Rights of Military Personnel Before Subcomm. on Constitutional Rights of the
Comm. on the Judiciary, 87th Cong., 2d Sess., 780-81 (1949) (Testimony by Frederick Bernays Wiener).
Despite a lack of prosecutions under Article 98, servicemembers have been awarded relief when their own
case has been impacted by unlawful command influence. See, e.g., United States v. Littrice, 13 C.M.R. 43 (C.M.A.
1953) (conviction reversed after the commander’s executive officer met with court members before the start
of a general court-martial to drive home the commander’s expectation that they would vote to convict and
impose a severe sentence); United States v. Whitley, 19 C.M.R. 82 (C.M.A. 1955) (conviction reversed after the
convening authority during the trial replaced the court president of a special court-martial who had ruled
consistently in favor of the defense with a “more qualified” court president).

259 AW 47(f), 49 of 1948.

260 The commander’s authority to disapprove or approve in whole or in part the findings and sentence was a
matter “wholly within [the commander’s] discretion[.]” Art. 64, UCM] (1950). Even before the UCM] was
enacted, the judgment and sentence of a court-martial was “incomplete and inconclusive, being in the nature
of a recommendation only” to the commanding officer who convened the court-martial. WINTHROP, supra note
2 at447.

261 Pub. L. No. 98-209, 97 Stat. 1393 (1983).
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In 2014, Congress removed the convening authority’s power to modify the findings and
sentence, with some exceptions.262 The convening authority can modify the findings and
sentence for light sentences involving minor offenses where the accused was sentenced to
less than six months of confinement with no punitive discharge, and where the offense
carried a maximum sentence of two years or less of confinement. With respect to all other
offenses, the convening authority can reduce the sentence pursuant to a pretrial agreement
or upon a recommendation by the trial counsel when the accused provided substantial
assistance in the investigation or prosecution of another person.

9. Appellate review
a. Appellate review under the Elston Act

Records of trial not requiring action by a confirming authority under the Elston Act were
reviewed by a legal officer in the office of the Judge Advocate General and, if the legal
officer was of the opinion that the record was legally deficient in any respect, the record
went to the board of review to be examined.263

Under the Elston Act, the boards of review examined all cases with sentences to a
dishonorable or bad-conduct discharge or to confinement in a penitentiary, except when
the discharge was suspended. The boards of review had to determine whether the evidence
in each record of trial was legally sufficient to support a conviction by proof beyond a
reasonable doubt.264In so doing, the boards of review were authorized to weigh the
evidence, judge the credibility of witnesses, and determine controverted questions of
fact.265

But the board of review was essentially only an advisory board; its opinions were not
binding unless the Judge Advocate General concurred in the opinion.26¢If the Judge
Advocate General disagreed with it, the case was forwarded to higher authority for
resolution.

262 NDAA FY 2014, Pub. L. No. 113-66, § 1702, 127 Stat. 672 (2013).
263 AW 50(f) of 1948.
264 AW 47(c) of 1948.

265 AW 50(g) of 1948. The Elston Act also created a judicial council, consisting of three general officers, which
acted as an appellate review body above the level of the board of review, and which, in certain cases, could
also act as a confirming authority. AW 50(a) of 1948. The judicial council reviewed cases when the opinions
of the boards of review and the Judge Advocate General differed. AW 50(d)(4), 50(e)(4) of 1948. The judicial
council’s authority depended on whether the Judge Advocate General agreed with its opinion. AW 48(c) of
1948. If they, too, differed, the case was forwarded to the Secretary of the Army for confirmation. AW 48(b) of
1948. The President had to confirm any sentence to death or sentence involving a general officer. AW 48(a) of
1948.

266 [f the board of review found record to be legally deficient and the Judge Advocate General agreed with the
board’s opinion, the Judge Advocate General returned the record of trial to the convening authority for a
rehearing or other action. AW 50(d)(3), 50(e)(3) of 1948.
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After the post-trial review and confirming action were completed, the findings of guilty and
the sentence became final and conclusive. Orders publishing the proceedings and all
actions taken were binding upon all departments, courts, agencies, and officers of the
United States, subject only to action upon application for a new trial.267

b. Transformation of the Boards of Review into Appellate Courts

The UCM] transformed the boards of review into actual appellate courts with authority to
issue judicial rulings binding on the Judge Advocate General and all other convening and
confirming authorities and whose decisions were reviewable only by the Court of Military
Appeals.268

In 1968, Congress recast the boards of review as Courts of Military Review,26% and, in 1994,
they were renamed Courts of Criminal Appeals.270

c. U.S. Court of Appeals for the Armed Forces

The UCM] created a civilian court of last resort within the military justice system—the
Court of Military Appeals.271 Congress established the Court to be “completely removed
from all military influence or persuasion.”2’2 The Court originally had three judges,
appointed from civilian life by the President, by and with the advice and consent of the
Senate for a term of fifteen years.273 In 1989, Congress increased the number of judges on

267 AW 50(h) of 1948.

268 [LURIE, supra note 125, at 169-206; Willis, supra note 178, at 57-63. Congress also did away with judicial
councils, which had been part of the Elston Act.

269 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335, 1341-42.
270 Pub. L. No. 103-337, sec. 924, 108 Stat. 2831 (October 5, 1994).

271 Art. 67, UCM] (1950). The court’s first chief judge described its creation as the most revolutionary step
Congress had ever taken to carry out its constitutional responsibility “to make rules for the Government and
Regulation of the land and naval Forces.” Robert Emmett Quinn, The United States Court of Military Appeals
and Military Due Process, 35 ST. JOHN’S L. REV. 225 (1960-61) (quoting U.S. CONST. art. I, sec. 8, cl. 14). Other
common law countries quickly followed the example of the United States in establishing a civilian court of last
resort over their military justice system. Direct appeal of military cases to civilian courts was made available
in Great Britain in 1951, in Canada in 1952, in New Zealand in 1953, and in Australia in 1955. Wiener, supra
note 3, at 37 nn.224-28.

272 Gerald F. Crump, Part II: A History of the Structure of Military Justice in the United States, 1921-1966, 17 A'F.
LAW REV. 55, 66 n.86 (1975) (citing Sen. Estes Kefauver, in U.S. Congressional Record, 81st Cong., 2d Sess.,
1950, XCVI, Part 1, 1362.).

For Congress, the Court of Military Appeals was merely an extension of the American concept of civilian
control over the military. But this concept was vigorously opposed in congressional hearings by military
leaders before the UCM] was adopted. See, e.g., Hearings on H.R. 2498, supra note 184, at 772-73 (statement of
Maj. Gen Kenneth F. Cramer, Chief, National Guard Bureau); Crump, supra, at 66.

273 Art. 67(a)(1), UCMJ (1951).
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the Court to five to enhance the Court’s stability and effectiveness.274 In 1994, Congress
changed the name of the Court to its current designation—the U.S. Court of Appeals for the
Armed Forces.275

The U.S. Court of Appeals for the Armed Forces can review a case on appeal on one of three
bases: (1) if the accused is a general or flag officer, or the sentence includes the death
penalty; (2) if a judge advocate general certifies an issue to the court; or (3) if the court
grants a petition for review. 276 The Court’s review is mandatory for cases in the first two
categories. For the third category, the Court grants a petition for review for “good cause,” a
determination within the court’s discretion. The Court exercises its discretion to address
important legal issues or to resolve conflicts among the Services in their interpretation of
the UCM]J.

In addition to the authority for direct review of cases from the Courts of Criminal Appeal,
the U.S. Court of Appeals for the Armed Forces may consider petitions for extraordinary
relief under the All Writs Act.277

d. Direct Appeal to the Supreme Court

In 1983, Congress provided for direct review of the Court’s decisions by the Supreme
Court.278 Under the Act, parties may petition the Supreme Court for discretionary writs of
certiorari in all cases in which the U.S. Court of Appeals for the Armed Forces had granted
the petition for review.27° Since 1983, the Supreme Court has granted review in a relatively
small number of cases.280

274 With only three judges, the replacement of a single judge could produce major swings in the law and in the
court’s development of precedent. The same could occur if a single judge were to change his or her viewpoint.
Such change undermined doctrinal stability and sapped the court’s pronouncements of the legitimacy that
comes with predictability. Joel D. Miller, Three is Not Enough, 1976 ARMY LAw. 11, 13 (Sept. 1976); see also
Eugene R. Fidell, Going on Fifty: Evolution and Devolution in Military Justice, 32 WAKE FOREST L. REv. 1213,
1216-17 (1997) (a three-judge court needlessly detracted from the court’s standing in the American judicial
pantheon).

275 Pub. L. No. 103-337, § 924, 108 Stat. 2831 (1994).

276 Art. 67(b), UCM] (1950). In 1983, Congress eliminated mandatory review for cases involving flag or
general officers, limiting review in this category to death sentences. Art. 67(b)(1), UCM] (1983).

277 The All Writs Act, 28 U.S.C. § 1651(a) (“The Supreme Court and all courts established by Act of Congress
may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the
usages and principles of law.”); see, e.g., Noyd v. Bond, 395 U.S. 683 (1969); Clinton v. Goldsmith, 526 U.S. 529
(1999); United States v. Denedo, 556 U.S. 904 (2009).

278 Military Justice Act of 1983, Pub. L. No. 98-209, 97 Stat. 1393, 1405 (1983).

279 No direct appeal can be made to the Supreme Court if the U.S. Court of Appeals for the Armed Forces
declines to review the case.

280 See, e.g., Weiss v. United States, 510 U.S. 163 (1994) (military judges who were commissioned officers
before their assignment to serve as judges did not need a second appointment before assuming their judicial
duties); Davis v. United States, 512 U.S. 452 (1994) (suspect’s ambiguous or equivocal reference to attorney
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e. Interlocutory appeals by the United States

In the 1983 Act, Congress authorized interlocutory appeals by the prosecution of certain
adverse trial rulings.281 Before then, the government had no ability to appeal a military
judge’s ruling that terminated the proceedings with respect to a charge or otherwise
excluded important evidence. This change allowed government appeals under procedures
similar to appeals by the United States in a federal prosecution.

f. Collateral Review

Federal courts outside the military justice system also review court-martial sentences
under the standards applicable to collateral review. In addition to jurisdictional issues, a
court during collateral review may consider the constitutional claims of servicemembers
under the “full and fair” consideration test stated by the Supreme Court in Burns v.
Wilson.282

10. Punitive Articles

The UCM] added definitions (in Article 1) and offenses on matters pertaining to substantive
criminal law, such as principals, accessory after the fact, conviction of a lesser included
offense, attempt, conspiracy, solicitation, malingering, and extortion.283 The UCM] also
carried forward many military-unique offenses, such as desertion, failure to obey an order
or regulation, and disrespect towards superior officer.284 In all, it contained 58 punitive
articles. When it came to defining offenses, the UCM] was a model of clarity, especially
when compared to prior versions of the Articles of War or the Articles for the Government
of the Navy.

Two punitive articles have been part of military justice system since 1775.285 They are
unique in that, if they had been civilian offenses, the Supreme Court would have struck
them down as unconstitutionally vague; but the Court has upheld them when applied to a

did not require cessation of interrogation); Ryder v. United States, 515 U.S. 177 (1995) (participation of
civilian judges without Senate confirmation on the Court of Military Review violated the Appointments
Clause); Loving v. United States, 517 U.S. 748 (1996) (Congress delegated to the President the power to
promulgate rule restricting death sentence to murders in which aggravating circumstances have been
established); Edmond v. United States, 520 U.S. 651 (1997) (Secretary of Transportation could appoint
civilian judges to court of criminal appeals); United States v. Scheffer, 523 U.S. 303 (1998) (per se rule against
admission of polygraph evidence in court-martial proceedings did not violate the Fifth or Sixth Amendment
rights of an accused to present a defense); Clinton v. Goldsmith, 526 U.S. 529 (1999) (invalidating injunction
against dropping court-martialed service member from the Air Force rolls); United States v. Denedo, 556 U.S.
904 (2009) (military appellate courts can entertain coram nobis petitions under the All Writs Act).

281 Pyb. L. No. 98-209, 97 Stat. 1393, at 1398 (1983).

282346 U.S. 137 (1953); see Rosen, supra note 105, at 7-9, 50-65.
283 Arts. 77-82, 115, and 127, UCM]J (1950).

284 Arts. 85, 89, and 92, UCM]J (1950).

285 WINTHROP, supra note 2, at 720.
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servicemember.286 The first is “conduct unbecoming an officer and gentleman,” and the
second is the “General Article.”287

The General Article prohibits all disorders and neglects prejudicial to good order and
discipline, and prohibits all conduct of a nature to bring discredit upon the armed forces.288
In exercising his authority to designate maximum punishments, the President has defined
certain well known offenses under the General Article that are not in enumerated
articles.289 These offenses include kidnapping, negligent homicide, bribery, obstruction of
justice, and misprision of a serious offense, among others.2?0 Because they are merely
Presidentially designated offenses and not enumerated offenses enacted by Congress, the
prosecution must allege and prove an extra element in addition to the regular elements of
the offenses; this extra element is referred to as the “terminal” element, which consists of
showing that the conduct was either prejudicial to good order and discipline or was service
discrediting.

IV. Military Justice Reform in Historical Perspective: Managing Change in
Challenging Times

In 1950, the military establishment responded in a remarkable manner to the enactment of
the UCM]J. The month after President Harry S. Truman signed the new law, the Korean War
broke out.2?1 Commanders and judge advocates immediately confronted the challenge of
implementing an entirely new Code while simultaneously fighting a major war.2°2 The
military expanded from about 1.5 million in uniform in 1950 to nearly 3 million in 1955.
The military’s quick expansion brought with it a sharp increase in the number of courts-

286 The Supreme Court upheld both punitive articles in Parker v. Levy, 417 U.S. 733 (1974) (stating that the
military, whose business it was to fight or be ready to fight wars, had a need to regulate aspects of the
conduct of its members which in the civilian sphere are left unregulated).

287 Art. 133, UCM] (1950); Art. 134, UCM] (1950) (Clauses 1 and 2 offenses).

288 The General Article also permits the convening authority to assimilate federal and state crimes and
offenses, when they are not capital offenses. Art. 134, UCM] (1950) (Clause 3 offenses).

289 The Presidentially designated offenses are listed in the Manual for Courts-Martial at Part IV, paragraphs
61-113.

290 MCM, Part IV, 77 89, 92, 95 & 96.

291 President Truman signed the UCM] into law on May 5, 1950. Harry S. Truman, Statement by the President
Upon Signing Bill Establishing a Uniform Code of Military Justice, May 6, 1950. The Korean War began on June
25,1950. The UCM] went into effect on May 31, 1951.

292 The armed services scrambled to train a cadre of lawyers who could implement the UCM]. In late 1950, the
Air Force inaugurated the Judge Advocate General Staff Officer Course at Maxwell Air Force Base, Alabama.
PATRICIA A. KEARNS, FIRST 50 YEARS: U.S. AIR FORCE JUDGE ADVOCATE GENERAL’S DEPARTMENT 27 (2004). Also in
1950, the Army reopened its Judge Advocate General’s School, previously located at the University of
Michigan in Ann Arbor and deactivated after World War II, in temporary facilities at Fort Myer, Virginia, until
a permanent school was established the following year on the campus of the University of Virginia in
Charlottesville, where it remains today. THE ARMY LAWYER, supra note 5, at 185-86, 217.
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martial.2?3 Yet the transition into lawyer-conducted general courts-martial was relatively
smooth, with no noticeable adverse impact upon military discipline or effectiveness.2%

293 The court-martial rate during the Korean War was even higher than during World War II under the
Articles of War. Westmoreland & Prugh, Judges in Command, supra note 201, at 86. For example, the Army’s
court-martial rate in the Korean War fluctuated between 9.5 and 11.6 courts per thousand soldiers. Id. at 90.
During World War II, the Army’s rate was never more than 6.9 per thousand. Id. at 38. Although the Korean
War ended in 1953, the Cold War obliged the military to maintain a large force with a global presence.
Consequently, judge advocates conducted a total of about two million courts-martial in the first ten years of
the UCM]J’s existence from 1951 to 1961.

294 THE ARMY LAWYER, supra note 5, at 206. A similar response by commanders and judge advocates to changes

in the UCM] in time of armed conflict was repeated in Vietnam and later conflicts. See generally BORCH, supra
note 244.
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Establishing the MJRG

The current comprehensive review of the UCM] had its origins in a memorandum to the
Secretary of Defense from General Martin Dempsey, then-Chairman of the Joint Chiefs of
Staff. The August 5, 2013 memorandum, written on behalf of the Joint Chiefs,
recommended to then-Secretary of Defense Chuck Hagel that he “direct the Department of
Defense General Counsel to conduct a comprehensive, holistic review of the UCM] and the
military justice system . . . solely intended to ensure that our system most effectively and
efficiently does justice consistent with due process and good order and discipline.”! The
memorandum observed that “much has changed since [the last major review of the UCM] in
1983], to include the end of the Cold War, the successful integration of the All-Volunteer
Force, and the enactment of the Goldwater-Nichols Act of 1986.” The Joint Chiefs concluded
that a “DOD-led holistic review of the UCM] and the military justice system would be
appropriate.”?2

On October 18, 2013, Secretary Hagel directed the Department of Defense General Counsel
to “conduct a comprehensive review of the [UCM]] and the military justice system with
support from military justice experts provided by the Services.”3 Secretary Hagel
determined that “[s]uch a review is appropriate given the many amendments to the UCM]
since the Military Justice Act of 1983 and the Manual for Courts-Martial (MCM) since
1984.”4

Secretary Hagel directed the review to “include an analysis of not only the UCM], but also
its implementation through the MCM and service regulations.”> The Secretary also directed
the review to consider the June 2014 report and recommendations of the Response
Systems Panel.® Finally, Secretary Hagel directed the preparation of two reports with

1U.S. Dep’t of Def,, Memorandum from the Chairman of the Joint Chiefs of Staff on Recommendation of the
Joint Chiefs of Staff with respect to a Holistic Review of the Uniform Code of Military Justice (Aug. 5, 2013).
The Chairman’s memorandum is attached as Appendix A to this Report.

21d.

3U.S. Dep’t of Defense, Memorandum from Secretary of Defense on Comprehensive Review of the Uniform
Code of Military Justice (Oct. 18, 2013). Secretary Hagel’'s memorandum is attached as Appendix B to this
Report.

41d.
51d.

6 Id. Congress directed the Secretary establish the Response Systems Panel to “conduct an independent
review and assessment of the systems used to investigate, prosecute, and adjudicate crimes involving adult
sexual assault and related offenses [under the UCM]] . . . for the purpose of developing recommendations
regarding how to improve the effectiveness of such systems.” NDAA FY13, Pub. L. No. 112-239, § 576, 126
Stat. 1632 (2013). See also REPORT OF THE RESPONSE SYSTEM TO ADULT SEXUAL ASSAULT CRIMES PANEL (June 2014),
available at http:/ /responsesystemspanel.whs.mil.

87|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

relatively short deadlines: (1) a report due in 12 months providing recommendations for
amendments to the UCMJ; and (2) a report due in 18 months providing recommendations
for amendments to the MCM. Subsequently, the Secretary of Defense set specific deadlines
for the report: March 25, 2015, for Part I of the Report (the UCM]) and September 21, 2015,
for Part II (the MCM and service regulations).

As directed by the Secretary of Defense, the DoD General Counsel established the MJRG
with support from military justice experts provided by the Services.” The MJRG members
detailed by the services included: one judge advocate in the grade of 0-6 or O-5 with
military justice expertise from each of the military services; two additional judge advocates
in the grade of 0-4 or 0-3 with military justice experience from each of the military
services; and a noncommissioned officer serving in the legal field from each of the military
services. The Coast Guard nominated one military justice expert in the grade of O-5. The
services provided all personnel to the MJRG for extended periods of time.

The military personnel on the MJRG served as team members, rather than as service
representatives. As such, they were able to provide advice and assistance based upon their
experience with the ability to initiate and comment on proposals without obtaining prior
approval from their Services. At the same time, the military members were encouraged to
engage experts from within their service and in other services as they explored ideas and
shaped proposals.

The MJRG staff included civilian personnel with expertise in military and criminal law, as
well as experienced legislative counsel. The MJRG also benefited from the assistance of
personnel made available on a periodic basis by the DoD General Counsel and the
Department of Justice. The General Counsel appointed Andrew S. Effron, former Chief Judge
of the United States Court of Appeals for the Armed Forces, to serve as the Director of the
MJRG.

The General Counsel designated two distinguished experts in the law, the Honorable David
Sentelle, former Chief Judge for the United States Court of Appeals for the District of
Columbia Circuit, and the Honorable Judith Miller, former DoD General Counsel, to serve as
Senior Advisors to the MJRG. The DoD General Counsel also requested that the Department
of Justice designate an expert criminal litigator as an advisor to the MJRG. Mr. Jonathan
Wroblewski, Director of the Office of Policy and Legislation in the Criminal Division of the
Department of Justice (Do]J), served as DOJ’s Advisor to the MJRG. Mr. John Sparks and Mr.

7In requesting nominees from the services, the General Counsel stated his expectation that “the judge
advocates on the MJRG will have experience as military judges, prosecutors, defense counsel, and victim'’s
counsel, or access to others in their organizations with those perspectives. They may also draw on their
experience as staff judge advocates advising military commanders as convening authorities.” Terms of
Reference for Military Justice Review Committee (Jan. 24, 2014) and Addendum (Mar. 12, 2014) [hereinafter
Terms of Reference and Addendum, respectively]. The Addendum changed the name from “Committee” to
“Group.” Both the Terms of Reference and Addendum are attached as Appendix C to this Report. The Federal
Register also announced the MJRG’s comprehensive review of the military justice system. 79 Fed. Reg. 28688-
28689 (May 19, 2014).
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Clark Price have served as advisors to the MJRG from the United States Court of Appeals for
the Armed Forces.

The Director and members of the MJRG provided the advisors with periodic updates on the
status of the project, and from time to time consulted with the advisors on various issues.
The discussions with each advisor, which took place on an individual basis, provided the
MJRG with diverse perspectives from experienced experts. The interchanges with the
advisors were conducted on an informal basis, not as a matter of coordination, and without
any request for or expectation of approval for the Report or any of its components.

Scope of the MJRG’s Review

This Report constitutes the MJRG’s proposals for amendments to the UCM]. The MJRG’s
proposal for changes to the MCM, which were submitted to the DoD General Counsel on
September 21, 2015, currently are under review within the Department of Defense. Many
aspects of military life and culture help shape and promote discipline within the armed
forces in addition to the military justice system and its guiding documents, the UCM] and
MCM. Other important components of a disciplined force include matters such as recruiting
and enlistment standards to determine who may serve; training of personnel in military
values and culture; establishing an appropriate command climate; and the many
administrative options available to commanders to enforce discipline and maintain good
order, high morale, and esprit de corps.

Although the statutes, regulations, and policies governing the non-UCM] aspects of military
discipline have a bearing on the operation of the military justice system, an assessment of
the impact and effectiveness of the non-UCM] components of discipline is beyond the scope
of this Report. Accordingly, although the MJRG took into account the non-UCM] aspects of
military discipline, the recommendations in Parts I and II of the Report focus on the
statutory provisions of the UCM], its implementing executive order (MCM), and service
implementation.

Guiding Principles and Operational Considerations of the MJRG

The General Counsel issued Terms of Reference for the MJRG, which established objectives
and guidance for the MJRG to apply during its review. The Terms of Reference set forth five
guiding principles:

e Use the current UCM] as a point of departure for baseline reassessment.

e Where they differ with existing military justice practice, consider the extent to
which the principles of law and the rules of procedure and evidence used in the
trial of criminal cases in the United States district courts should be incorporated
into military justice practice.

e To the extent practicable, UCM] articles and MCM provisions should apply
uniformly across the military services.
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e Consider any recommendations, proposals, or analysis relating to military
justice issued by the Response Systems Panel.8

e Consider, as appropriate, the recommendations, proposals, and analysis in the
report of the Defense Legal Policy Board, including the report of that Board’s
Subcommittee on Military Justice in Combat Zones.?

The General Counsel also required the MJRG to “consult with general and flag officers who
have had experience as general court-martial convening authorities,” and to request the
assistance of the Legal Counsel for the Chairman, Joint Chiefs of Staff, to help “conven|e] a
meeting or meetings with a suitable group of officers for this purpose.”10 Finally, the
General Counsel required the Director to coordinate any proposals, at his discretion, on an
ongoing basis with the DoD Deputy General Counsel (Personnel & Health Policy), The Judge
Advocates General of the Army, Navy, Air Force, and Coast Guard, the Staff Judge Advocate
to the Commandant of the Marine Corps, and the Chairman of the Joint Chiefs of Staff Legal
Counsel.11

In the course of the review, the MJRG identified six key considerations to provide
operational guidance for the MJRG’s analysis and to provide a framework for any MJRG
proposals:

e Discipline: National security requires armed forces that are trained, motivated,
and highly disciplined.

e Unique Features: History has demonstrated that military discipline requires a
court-martial system that differs in important respects from the trial of criminal
cases in the civilian sector, including:

0 unique military offenses (e.g., desertion, disrespect, disobedience);

O unique military punishments (e.g., punitive discharges, reductions in
rank); and

O trials conducted outside the United States (e.g., in deployed and other
overseas environments).

8 The DoD General Counsel also specifically requested the MJRG to assess 14 of the Response System Panel’s
recommendations. U.S. Dep’t of Def, Memorandum of the General Counsel on Recommendations of the
Response Systems to Adult Sexual Assault Crimes Panel (Sep. 29, 2014). The General Counsel’s memorandum
is attached as Appendix F to this Report.

9 Terms of Reference, supra note 7, at 3.
10 Addendum, supra note 7.

11 Terms of Reference, supra note 7, at 4.
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e Democratic Values: History also has demonstrated that in our democratic
society, servicemembers, their families, and the public expect the court-martial
process to:

o

o

employ the standards and procedures of the civilian sector as far as
practicable; and

counterbalance the limitation of rights available to members of the armed
forces and the hierarchical nature of military service with procedures to
ensure protection of rights provided under military law.

e Personnel Policies:

o

The military justice system must be sufficiently flexible to function
effectively across a wide variety of national and international
environments, personnel practices, and operational requirements,
regardless of whether the forces are composed of highly motivated
volunteers, reluctant conscripts, or a combination of the two. In that
regard, the military justice system must be designed not only for today’s
force, but also for the wide array of force structures that may be needed to
address the national security challenges of the future.

The court-martial system is critical to the establishment of a disciplined
force, but it is not the sole component. The establishment and maintenance
of a disciplined force requires effective training, sound leadership, and
sound personnel policies.

e Periodic Evaluations: The history of military justice has further demonstrated
the need for periodic evaluation and recalibration of the court-martial process to
maintain an appropriate balance between the interests of justice and discipline.

o Working Assumptions:

0]

0]

A primary focus of the MJRG’s review is to promote justice through
enhanced efficiency at all phases of the process.

The MJRG should strive to reduce unnecessary litigation by addressing
ambiguities, uncertainties, and inconsistencies in rules, statutes, and case
law.

With respect to recently enacted revisions to the UCM], the MJRG should
confine further changes to those areas where there is a compelling reason
for change, or to harmonize recent legislation with other recommended
reforms. Similar considerations should apply with respect to areas with
frequent litigation, but stable case law.

The MJRG should take into account, but is not bound by, past or current
DoD positions on military justice matters.
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0 The MJRG should take into account the importance of maintaining “system
balance”; that is, the balance among factors such as the constitutional and
statutory rights of the accused, the power and resources of the prosecutor,
the role of the commander, the statutory rights of the victim, and the
importance of striving to achieve justice in order to maintain good order
and discipline.

Public Input, DoD Outreach Discussions, and Consultation Sessions

In order to most efficiently and thoroughly complete its comprehensive review of the UCM]
and MCM, the MJRG utilized a variety of methods. The MJRG held outreach discussions with
various military justice participants from DoD and the military services; the DoD Deputy
General Counsel (Personnel & Health Policy) facilitated specific requests for public input; a
website informed those wishing to submit comments and suggestions to the MJRG on how
to do so; and the MJRG engaged in consultation on selected issues with the Office of the
General Counsel, The Judge Advocates General and the Staff Judge Advocate to the
Commandant of the Marine Corps, and the Legal Counsel for the Chairman, Joint Chiefs of
Staff. Finally, the Director and members of the staff met periodically with the Senior
Advisors to the MJRG. Due to the comprehensive nature of the review and the limited time
frame within which to conduct it, the MJRG determined it would not be practical to collect
or originate military justice data other than that already available from other sources.

Public Input to MJRG. Part I of the Report involves the development of a proposal by an
internal DoD group for Department of Defense and executive branch review under
standard legislative coordination policies prior to public release. Notwithstanding the
internal nature of the MJRG’s work, the Department of Defense determined that it would be
valuable to provide an opportunity for public input to the MJRG. The Federal Register
announced the MJRG’s creation and described how the public could submit any desired
comments.12 The DoD Deputy General Counsel (Personnel & Health Policy) sent over 400
letters to various organizations seeking public input to the MJRG.13 The MJRG also created a
website with information on providing comments and suggestions.1* The MJRG received
numerous thoughtful public comments which it considered and incorporated into the
review process.

MJRG DoD Outreach Roundtable Discussions. Given the requirement to review every
article of the UCM] within a one year time frame and every provision of the MCM within six
months after completing the UCM] review, it was not practicable for the MJRG to hold
hearings, engage in field investigations, or require the services to develop data on the

12 79 Fed. Reg. 28688 (May 19, 2014).

13 Organizations contacted for input included victim advocacy and human rights organizations, veterans’
organizations, professional legal organizations, state and local bar associations, and 202 law schools in the
United States that grant juris doctorates and are approved by the American Bar Association (ABA).

14 The MJRG’s website is located at http://www.dod.mil/dodgc/mjrg.html.
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operation of every component of the UCMJ and MCM. The MJRG’s location in Washington,
however, enabled the MJRG to benefit from informal meetings with a large number of judge
advocates and other military justice experts within the government who not only served in
area organizations, but who also had extensive prior experience with military justice
activities around the nation and in the deployed environment.

Throughout the spring and summer of 2014, the MJRG engaged in Outreach Roundtable
Discussions with various DoD military justice experts, including military criminal
investigative organizations, staff judge advocates and convening authorities, trial counsel,
defense counsel, appellate counsel for the government and the defense, military trial and
appellate judges, special victims’ counsel, victim witness/assistance personnel, senior
enlisted personnel, commanders, and flag and general officers. The Outreach Discussions
provided an opportunity for DoD and Coast Guard military justice experts to engage in
informal discussions with the MJRG, and to provide information to the MJRG as it
conducted its comprehensive review. In addition, the Outreach Discussions created an
opportunity for the DoD Services and the Coast Guard to provide any input they desired for
the MJRG’s consideration.

In the winter of 2015, the MJRG continued its Outreach Roundtable Discussions, meeting
with commanders and senior enlisted personnel at Marine Corp Base Quantico, senior
commanders attending the National Defense University at Fort McNair, Washington,
District of Columbia, and additional commanders and judge advocates attending The Judge
Advocate General’s Legal Center and School operated by the Army in Charlottesville,
Virginia as well as the school’s criminal law faculty.

Consultation Sessions. The General Counsel’s Terms of Reference required the MJRG to
“consult with general and flag officers who have had experience as general court-martial
convening authorities,” and to request the assistance of the Legal Counsel for the Chairman,
Joint Chiefs of Staff, to help “conven[e] a meeting or meetings with a suitable group of
officers for this purpose.”1> With the assistance of the Chairman’s Legal Counsel and his
staff, the MJRG held two extended sessions with general and flag officers who had served as
general court-martial convening authorities. Finally, the DoD General Counsel required the
Director to coordinate any proposals, at his discretion, with the DoD Deputy General
Counsel (Personnel & Health Policy), The Judge Advocates General of the Army, Navy, Air
Force, and Coast Guard, the Staff Judge Advocate to the Commandant of the Marine Corps,
and the Chairman of the Joint Chiefs of Staff Legal Counsel. In addition, the General Counsel
provided those officials and the military departments with the opportunity to review the
MJRG’s March 25 report. As directed by the General Counsel, the MJRG had the opportunity
to consider, but was not bound by, the suggestions provided during the consultation and
review process in the course of preparing the final version of this Report.

15 Addendum, supra, note 7.
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The Review Process Methodology

The MJRG Team Process. The MJRG organized the staff into four teams, representing
different components of the military justice system: structure; punitive articles; pretrial
and trial process; and sentencing and post-trial process. Military justice experts from the
Services served as team leads: a general breakdown of the four teams’ primary focus areas

and responsibilities is below:

Structure Team

Focus Area
A - Structure

This focus area included a review of the fundamental
structure of the military justice system, to include:
nonjudicial punishment, courts of inquiry, and all levels
of courts-martial; ways to improve funding the courts-
martial system; and the rules and procedures for
appointment of trial judges and the practice of the
separate service trial judiciaries.

UCM] Subchapters: Articles
Subchapters I: Articles 1, 6-6A

Subchapter III: Article 15
Subchapter IV: Articles 16-21
Subchapter V: Articles 22-29
Subchapter VII: Article 37

Subchapter XI: Articles 135-140

B - Jurisdiction & Preliminary Issues

This focus area included a review of the rules, practices,
and procedures related to military criminal
investigation, apprehension, pretrial confinement,
preliminary hearings, unlawful influence, and courts-
martial jurisdiction (including issues related to the
overlapping jurisdiction of military, federal, state, and
foreign governments).

Pretrial and Trial Process Team

Subchapter I: Articles 2-5
Subchapter II: Articles 7-11, 13

Subchapter VI: Article 32

Focus Area

C - Pretrial Process

This focus area included a review of the rules, practices,
and procedures from the initial disposition of charges to
arraignment, including preferral and referral of charges,
the role of special victims’ counsel, and victims’ rights.

UCM] Subchapters: Articles
Subchapter I: Articles 6b

Subchapter II: Articles 12 & 14

Subchapter VI: Articles 30-31,
33-35

Subchapter VII: Article 36
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Pretrial and Trial Process Team cont’d
Focus Area

D - Trial Process

This focus area included a review of the rules, practices,
and procedures from arraignment to the announcement
of findings, including, among other things, trial
procedure, interlocutory appeals, and the Military Rules
of Evidence.

Sentencing and Post Trial Team
Focus Area

E - Sentencing

This focus area included the rules, practices, and
procedures of sentencing proceedings, to include:
consideration of whether to adopt mandatory minimums
and sentencing guidelines in courts-martial; and the role
of the convening authority and the service courts of
criminal appeals in reviewing sentences for
appropriateness and clemency.

UCM] Subchapters: Articles

Subchapter VII: Articles 38-42,
44-50,51-53

Subchapter IX: Article 76b

UCM] Subchapters: Articles
Subchapter VIII: Articles 55-58b

F - Post-trial & Appellate Review Process
This focus area included the rules, practices, and
procedures of post-trial processing and appellate review,
to include government appeals; preparation of the
record of trial; consideration of processes for automated
access to courts-martial and appellate filings;
jurisdictional prerequisites for appellate review; the
scope of appellate review; and appellate procedures.

Punitive Articles Team
Focus Area

G - Punitive Articles

This focus area included a comprehensive review of the
punitive articles of the UCM]J, to include comparisons to
federal offenses in Title 18 of the U.S. Code and the Model
Penal Code, and whether to incorporate federal civilian
offenses by reference rather than create separate offenses
in the UCM].

Subchapter VII: Article 54
Subchapters IX: Articles 59-76a

Subchapter XII: Articles 141-145

UCM] Subchapters: Articles
Subchapter VII: Article 43, 50a

Subchapter X: Articles 77-134

H - Standardization and Ongoing Review of the System

structure and role of the Code and Joint Service
Committees with the aim of improving and making more
robust the processes for keeping the military justice
system current. This focus area also covers
standardization = across the  services,
standardization with regard to data collection.

This focus area included an examination of the current

including

Subchapter XII: Article 146
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The MJRG Teams conducted their reviews and analyses in two stages. In the first stage,
each team researched and analyzed the portions of the UCM] within their areas of
responsibility. Using the DoD General Counsel’'s Terms of Reference and the MJRG’s
operational guidance as a framework, the MJRG teams completed a review of the UCM] and
its implementing rules in the MCM in order to identify issues for potential legislative and
manual proposals.

For each UCM] article or MCM rule (or any proposed new article or rule), the responsible
MJRG Team compiled the relevant historical background of the UCM] or MCM provision,
and provided a thorough analysis of the provision, including: (1) current practice; (2) key
judicial decisions and scholarly commentary; (3) ongoing legislative and regulatory
developments; (4) parallel practices, if any, in federal and state criminal law; (5) other
sources of law and policy; and (6) and any external proposals for change, such as from the
Response Systems Panel or public input. Based on all of this information, the MJRG Team
determined whether to propose changing the current provision, propose a new provision,
or recommend no change. Each team, and each member of a team, had a full opportunity to
comment on the proposals made by other team members and other teams.

There was vigorous and ongoing debate about many ideas and proposals contained in this
Report, as well as those that were not included. This included inter- and intra-team in-
depth discussions as well as debate and discussion with the Director and the MJRG as a
whole, which continued into the Report drafting phase, in order to reach the ultimate
decisions on this Report’s proposals.

In the second stage of the team review process, the MJRG Teams combined the analysis of
the respective UCM] articles with specific proposed legislative language to prepare the
analysis that appears in the Statutory Review and Recommendations section of this Report.

The MJRG submitted the initial draft of the legislative report to the DoD General Counsel on
March 25, 2015. Following a period of internal review within the Department of Defense,
the MJRG submitted a revised UCM] report on September 2, 2015. The Department
approved the legislative proposals in the revised report as an official Department of
Defense proposal, and submitted the proposals to the Office of Management and Budget for
interagency review.16 After considering comments provided during the interagency review,
the MJRG prepared this final report, which includes the legislation that has been submitted
to Congress as an official administration proposal.

Based upon guidance from the DoD General Counsel, the MJRG also prepared a separate
report on implementing rules, focusing primarily on the Manual for Courts-Martial

16 See U.S. DEP'T OF DEF. DIR. 5500.01, PREPARING, PROCESSING, AND COORDINATING LEGISLATION, EXECUTIVE ORDERS,
PROCLAMATIONS, VIEWS LETTERS, AND TESTIMONY (Jun. 15, 2007) and OMB Circular A-19.
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(MCM).17 The MJRG'’s report on the MCM, which was submitted to the DoD General Counsel
on September 21, 2015, currently is under review within the Department of Defense.18

17The President implements the UCM] and prescribes rules for pretrial, trial, and post-trial procedure by
executive order in the MCM.

18 Based upon guidance from the DoD General Counsel, the MJRG’s September 21, 2015 report on the MCM
was designated as a “Discussion Draft.” The MCM recommendations were drafted with the understanding that
revisions would be necessary to reflect any changes in the legislative proposals during the course of
interagency review and consideration by the Congress, as well as during any formal coordination of a draft
executive order following enactment of amendments to the UCM]. As such, the MJRG’s Discussion Draft serves
as the foundation for subsequent development of a proposed executive order, not as an official proposal.
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Article-by-Article Index of UCM]
Recommendations

The implementing rules and guidance in the Manual for Courts-Martial for all UCM]
articles, including those recommended to be retained in their current form, will be
examined in Part II of the MJRG Report.

SUBCHAPTER 1. GENERAL PROVISIONS
§ 801. Art. 1. Definitions

e Amend the definition of “judge advocate” to properly reflect the change within the Air
Force from the “Judge Advocate General’s Department” to the “Judge Advocate
General’s Corps.”

e Amend the definition of “military judge” to conform to the proposed changes in Art.
30a allowing military judges to address certain matters prior to referral of charges.

§ 802. Art. 2. Persons subject to this chapter

e Amend the article to address UCM] jurisdiction for reserve component members during
time periods incidental to Inactive-Duty Training (IDT).

§ 803. Art. 3. Jurisdiction to try certain personnel

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 804. Art. 4. Dismissed officer's right to trial by court- martial

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 805. Art. 5. Territorial applicability of this chapter

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 806. Art. 6. Judge Advocates and legal officers

e Amend the article to conform the language of the statute to current practice and
related statutory provisions.

§ 806a. Art. 6a. Investigation and disposition of matters pertaining to the fitness of military
judges

e Amend the article to conform the language of the statute to current practice and
related statutory provisions.
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§ 806b. Art. 6b. Rights of the victim of an offense under this chapter

e Amend the article to align it with federal law under the Crime Victims’ Rights Act, 18
U.S.C. § 3771, regarding the exercise of discretion in the preferral and referral of
charges.

e Amend the article to align it with federal law under the Crime Victims’ Rights Act, 18
U.S.C. § 3771, regarding the procedure for appointment of individuals to assume the
rights of a victim who is under 18 years of age, incompetent, incapacitated, or
deceased.

e Amend the article to incorporate the provisions concerning defense counsel interviews
of victims of sex-related offenses, currently located in Article 46(b), extending those
provisions to victims of all offenses.

SUBCHAPTER II. APPREHENSION AND RESTRAINT
§ 807. Art. 7. Apprehension

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 808. Art. 8. Apprehension of deserters

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 809. Art. 9. Imposition of restraint

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 810. Art. 10. Restraint of persons charged with offenses

e Amend the article to conform the language of the statute to current practice and
related statutory provisions.

e Amend the article to include all cases when an accused is in pretrial confinement.
e This article will be retitled as “Restraint of persons charged.”
§ 811. Art. 11. Reports and receiving of prisoners

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 812. Art. 12. Confinement with enemy prisoners prohibited
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e Amend the article so that the prohibition on confinement of servicemembers with
foreign nationals applies only to situations where the foreign nationals are not
members of the U.S. Armed Forces and are confined under the law of war.

e This article will be retitled as “Prohibition of confinement of armed forces members
with enemy prisoners and certain others.”

§ 813. Art. 13. Punishment prohibited before trial

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 814. Art. 14. Delivery of offenders to civil authorities

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

SUBCHAPTER III. NON-JUDICIAL PUNISHMENT
§ 815. Art. 15. Commanding Officer's non-judicial punishment

e Amend the article to eliminate confinement on bread and water as an authorized
punishment.

SUBCHAPTER IV. COURT-MARTIAL JURISDICTION
§ 816. Art. 16. Courts-martial classified

e Amend the article to establish fixed-sized panels in all courts-martial: eight members
in a general court-martial, twelve members in a capital general court-martial, and
four members in a special court-martial.

e Amend the article to require that a military judge be detailed to all special courts-
martial.

e Amend the article to authorize a referred judge alone special court-martial with no
option for members on findings or sentencing - where the authorized punishment for
confinement is limited to six months or less, and no punitive discharge is authorized,
pursuant to amendments proposed in Art. 19.

§ 817. Art. 17. Jurisdiction of courts-martial in general

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 818. Art. 18. Jurisdiction of general courts-martial
e Retain the article with conforming amendments.

§ 819. Art. 19. Jurisdiction of special courts-martial
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e Amend the article to limit confinement for any special court-martial referred to a
judge-alone bench trial under proposed Art. 16 to six months or less, forfeitures of no
more than six months, and no punitive discharge.

e Amend the article to allow military magistrates, with the consent of the parties and
upon designation by a military judge, to preside over special courts-martial referred to
a judge alone under proposed Art. 16.

§ 820. Art. 20. Jurisdiction of summary courts-martial

e Amend the article to clarify that a finding of guilt at a summary court-martial is not a
conviction from a criminal court.

§ 821. Art. 21. Jurisdiction of courts-martial not exclusive

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

SUBCHAPTER V. COMPOSITION OF COURTS-MARTIAL
§ 822. Art. 22. Who may convene general courts-martial
e Retain the article with technical amendments.

§ 823. Art. 23. Who may convene special courts-martial

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 824. Art. 24. Who may convene summary courts-martial

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 825. Art. 25. Who may serve on courts-martial

e Amend the article to permit detailing enlisted personnel to serve on court-martial
panels without a specific request from the accused for enlisted representation, and to
permit detailing enlisted members from the same unit as the accused under the same
conditions applicable to detailing of officers from the same unit as the accused.

e Retain the right of an enlisted accused to specifically elect one-third enlisted panel
membership or elect an all-officer panel.

e Amend the article to require that the convening authority detail a sufficient number of
members for impanelment under the proposed amendments to Article 29.

§ 825a. Art. 25a. Number of members in capital cases

e Amend the article to require a fixed panel size of twelve members in capital cases.
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e This article will be retitled as “Number of court-martial members in capital cases.”
§ 826. Art. 26. Military judge of a general or special court-martial

e Amend the article to require, as is current practice, that a military judge be detailed to
every general and special court-martial.

e Amend the article to authorize cross-service detailing of military judges, with the
approval of the appropriate Judge Advocate General.

e Amend the article to require the appointment by the Judge Advocate General of a chief
trial judge in each Armed Force.

e Amend the article to establish appropriate criteria for the Judge Advocate General to
use in certifying a person for service as a military judge.

e Amend the article to authorize the President to establish uniform regulations
concerning minimum tour lengths for military judges with provisions for early
reassignment as necessary.

Proposed new article to the UCM]
§ 826a. Art. 26a. Military magistrates

e FEstablish a new article providing for Judge Advocates General certification of military
magistrates pursuant to broad qualification criteria, similar to the requirements for
military judges.

o In the new statute, provide that military magistrates may perform duties other than
those under Articles 19 and 30a in accordance with regulations prescribed by the
Secretary concerned.

§ 827. Art. 27. Detail of trial counsel and defense counsel

e Amend the article to require uniform qualifications for defense counsel at all courts-
martial, and to require that all trial counsel and assistant trial counsel meet certain
minimum requirements and be determined competent by their Judge Advocate
General.

e Amend the article to require that, to the greatest extent practicable, at least one
defense counsel detailed to a capital case be “learned in the law” applicable to capital
cases.

§ 828. Art. 28. Detail or employment of reporters and Interpreters

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

105|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

§ 829. Art. 29. Absent and additional members

e Amend the article to clarify the function of assembly and impanelment in courts-
martial with members and the limited situations in which a member may be absent
after assembly.

e Amend the article to authorize the impanelment of alternate members on courts-
martial, similar to the use of alternate jurors in federal practice.

e Amend the article to allow non-capital general courts-martial to proceed after
impanelment with not less than six members if members are excused.

o This article will be retitled as “Assembly and impaneling of members; detail of new
members and military judges.”

SUBCHAPTER VI. PRE-TRIAL PROCEDURE
§ 830. Art. 30. Charges and specifications
e Retain the article with technical amendments.
Proposed new article to the UCM]
§ 830a. Art. 30a. Proceedings conducted before referral

e [Establish a new article authorizing the President to issue regulations permitting
military judges or magistrates to consider certain pretrial matters and make judicial
rulings on those matters before referral of charges to a court-martial.

e Authorize the President to issue regulations setting forth the matters that may be
ruled upon and limitations on available remedies.

§ 831. Art. 31. Compulsory self- incrimination prohibited

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 832. Art. 32. Preliminary hearing

e Retain the primary focus on an initial determination of probable cause before
referring charges to a general court-martial.

e Amend the article to revise the requirement for a disposition recommendation to focus
the preliminary hearing officer more directly on providing an analysis of information
that will be useful in informing the staff judge advocate’s recommendation and the
convening authority’s ultimate disposition decision under Articles 30 and 34.

e Amend the article to also provide an opportunity for the parties and the victim to
submit material to inform the hearing officer's report and ultimately the Staff Judge
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Advocate recommendation and convening authority decision regarding appropriate
disposition of the case.

o This article will be retitled as “Preliminary hearing required before referral to general
court-martial.”

§ 833. Art. 33. Forwarding of charges

e Strike this article, but incorporate it substantively into Art. 10.
Proposed new title and content for UCM] article
§ 833. Art. 33. Disposition guidance

e Establish a new article requiring that the Secretary of Defense issue non-binding
guidance regarding factors that convening authorities and judge advocates should
take into account when exercising disposition discretion.

e The guidance shall take into account, with appropriate consideration of military
requirements, the principles contained in the U.S. Attorney’s Manual concerning the
fair and evenhanded administration of criminal law.

§ 834. Art. 34. Advice of staff judge advocate and reference for trial

e Require that a staff judge advocate’s recommendation on whether to refer charges to
trial uses the standard of whether referral is “in the interest of justice and discipline.”

e [Enhance the article by requiring that convening authorities consult with a judge

advocate on relevant legal issues before referring charges for trial at special courts-
martial.

e This article will be retitled as “Advice to convening authority before referral for trial.”

§ 835. Art. 35. Service of charges

e Retain the article with technical amendments.

e This article will be retitled as “Service of charges; commencement of trial.”
SUBCHAPTER VII. TRIAL PROCEDURE
§ 836. Art. 36. President may prescribe rules

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 837. Art. 37. Unlawfully influencing action of court

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.
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§ 838. Art. 38. Duties of trial counsel and defense counsel

e Amend the article to require that assistant defense counsel in general and special
courts-martial be qualified in accordance with proposed changes in Art. 27.

§ 839. Art. 39. Sessions

e Retain the article with conforming amendments to align it with the proposals in
Articles 16 and 53 for fixed-size member panels, the elimination of special courts-
martial without a military judge, and judge-alone sentencing in all non-capital general
and special courts-martial.

§ 840. Art. 40. Continuances
e Retain the article with conforming amendments.
§ 841. Art. 41. Challenges

e Retain the article with conforming amendments to align it with the proposal in Art. 16
for fixed-size member panels, and the elimination of special courts-martial without a
military judge.

§ 842. Art. 42. Oaths

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 843. Art. 43. Statute of limitations

e Amend the article to increase the statute of limitations for child abuse offenses to 10
years or life of the child, whichever is longer.

e Technical amendments to the statute of limitations for offenses under Art. 83
“Fraudulent enlistment” (proposed to be recodified as Art. 104).

e Amend the article to extend the statute of limitations for offenses in which DNA
evidence implicates an identified person.

e Other technical amendments to the article.
e Application provision.
§ 844. Art. 44. Former jeopardy

e Amend the article by placing the attachment of jeopardy to when the panel members
are impaneled after challenges are exercised, instead of when evidence is first
introduced.

e This amendment will align double jeopardy protections under the UCM] more closely
with federal practice.
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§ 845. Art. 45. Pleas of the accused

Amend the article to permit an accused to plead guilty in capital cases where the
sentence of death is not mandatory.

Amend the article so that review of deviations from the article’s requirements are
subject to a “harmless error” standard of review; not all deviations would mandate
invalidation of the guilty plea.

Amend the article to eliminate the need for separate Service regulations authorizing
entry of findings upon acceptance of a guilty plea.

Other technical amendments to the article.

§ 846. Art. 46. Opportunity to obtain witnesses and other evidence

Amend the article to allow the issuance of investigative subpoenas for the production
of evidence prior to referral and preferral of charges. This will align UCM] subpoena
authority with that in federal and state jurisdictions, and improve the operation of the
military justice system in this area.

Amend the article by moving the provisions concerning defense counsel interviews of
victims to Article 6b, extending these protections to all victims as defined under that
article.

Amend the article by providing military judges with the ability to issue warrants and
court orders for the production of certain electronic communications under the Stored
Communications Act, 18 U.S.C. §2701 et seq. This will align the authority to obtain such
evidence for use in courts-martial more closely with federal and state practices.

Amend the article to provide authority to military judges to modify, quash, or order
compliance with military subpoenas, issued before or after referral of charges, in
conjunction with the subpoena and warrant authorities proposed in the article.

§ 847. Art. 47. Refusal to appear or testify

Amend the article to clarify its function with respect to the enforcement of subpoenas
for civilian witnesses and evidence custodians.

This article will be retitled as “Refusal of person not subject to chapter to appear,
testify, or produce evidence.”

§ 848. Art. 48. Contempts

Amend the article to extend the contempt power of military judges to pre-referral
sessions and proceedings, consistent with the proposed amendments to Art. 26 and the
authorities proposed in new Art. 30a.
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e Amend the article to provide for appellate review of contempt punishments in a
manner consistent with the review of other orders and judgments under the UCM]. This
will align the UCM] more closely in this area with the review procedures applicable in
federal district courts and federal appellate courts regarding the contempt power.

e Amend the article to clarify that judges on the U.S. Court of Appeals for the Armed
Forces and the Courts of Criminal Appeals do not have to be “detailed” to cases or
proceedings in order to exercise contempt power.

e This article will be retitled as “Contempt.”

§ 849. Art. 49. Depositions

e Amend the article to require that depositions are ordered only when either party
demonstrates that the testimony of the prospective witness may be lost and should
therefore be preserved for later use at trial.

e The proposed amendments will align the use of depositions under the UCM] more
closely with federal practice, and improve the operation of the military justice system
in this area.

e Amend the article to conform to recent changes to Article 32, by requiring that
deposition officers be judge advocates certified under Article 27(b) “whenever
practicable.”

e Other technical and conforming amendments to the article.
§ 850. Art. 50. Admissibility of records of courts of inquiry

e Amend the article to permit sworn testimony from a court of inquiry to be either
played from an audio or visual recording or read into evidence when it is otherwise
admissible.

o This article will be retitled as “Admissibility of sworn testimony from records of courts
of inquiry.”

§ 850a. Art. 50a. Defense of lack of mental responsibility

e Retain this article with conforming amendments based on the proposal to eliminate
special courts-martial without a military judge.

§ 851. Art. 51. Voting and rulings

e Retain the article with conforming amendments.
§ 852. Art. 52. Number of votes required

e Amend this article to require concurrence of at least three-fourths (75 percent) of the
members present to convict for non-capital offenses and unanimity on the findings and
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sentence for capital offenses, and to conform to the proposal in Article 16 for fixed-size
panels in general and special courts-martial.

e This article will be retitled as “Votes required for conviction, sentencing, and other
matters.”

§ 853. Art. 53. Court to announce action

e Amend the article to require sentencing by a military judge in all general and special
courts-martial, except in capital cases. For capital offenses, members would determine
whether the sentence shall include death, life without eligibility for parole, or such
other lesser punishments as may be determined by the military judge.

o This article will be retitled as “Findings and sentencing.”
Proposed new article to the UCM]

§ 853a. Art. 53a. Plea Agreements

e [Establish a new article to more closely align plea agreements under the UCM] with
federal practice and improve the operation of the military justice system in this area.

e Provide statutory authority for convening authorities to enter into plea agreements
under the system of sentencing by the military judge, guided by sentencing
parameters, proposed in Articles 53 and 56, and consistent with the entry of judgment
model proposed in Article 60c.

§ 854. Art. 54. Record of trial

e Amend the article to facilitate the use of modern court reporting technology in the
recording, certification, and distribution of court-martial records; authorize

certification of the record of trial by a court reporter, instead of authentication by the
military judge.

e Amend the article to require a complete record in any general or special courts-
martial in which confinement or forfeitures exceed six months.

SUBCHAPTER VIII. SENTENCES
§ 855. Art. 55. Cruel and unusual punishments prohibited

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 856. Art. 56. Maximum and minimum limits

e Amend the article to require “segmented” sentencing in general and special courts-
martial, where confinement is adjudged for each individual guilty finding; this further
aligns sentencing under the UCM] with federal practice, and will improve the
operation of the military justice system in this area.
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e Amend the article to establish sentencing parameters and criteria for use in general
and special courts-martial to provide guidance to military judges in determining an
appropriate sentence.

e FEstablish a Board, within the Department of Defense, to develop sentencing
parameters and criteria as well as review and recommend changes to sentencing rules
and procedures.

e Amend the article to authorize appeal by the government, in limited circumstances, of
awarded sentences.

e This article will be retitled as “Sentencing.”

§ 856a. Art. 56a. Sentence of confinement for life without eligibility for parole
e Strike this article, but incorporate it substantively into Article 56.

§ 857. Art. 57. Effective date of sentences

e Combine Articles 57, 57a, and 71 into one single article that addresses when an
accused begins serving a court-martial punishment as well as deferment of
punishment.

§ 857a. Art. 57a. Deferment of sentences
e Strike this article, but incorporate it substantively into Article 57.
§ 858. Art. 58. Execution of confinement

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 858a. Art. 58a. Sentences: reduction in enlisted grade upon approval

e This article will be repealed, and the automatic reductions in grade of enlisted

members will sunset when the sentencing parameters and criteria proposed under Art.
56 take effect.

§ 858b. Art. 58b. Sentences: forfeiture of pay and allowances during confinement

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

SUBCHAPTER IX. POST-TRIAL PROCEDURE AND REVIEW OF COURTS-MARTIAL
§ 859. Art. 59. Error of law; lesser included offense

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 860. Art. 60. Action by the Convening authority
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Amend the article to address the requirements for a Statement of Trial Results in
general and special courts-martial and to authorize the President to establish
regulations addressing post-trial motions.

Amend the article to eliminate redundant or unnecessary paperwork in cases where
the recent legislation has removed the convening authority’s post-trial discretion.

This article will be retitled as “Post-trial processing in general and special courts-
martial.”

Proposed new article to the UCM]

§ 860a. Art. 60a. Limited authority to act on the sentence in specified post-trial
circumstances

Retain and clarify limitations on the convening authority’s ability to act on the
findings and sentence of most general and special courts-martial, with conforming
amendments to align the article with other revisions to post-trial processing

Establish restricted authority to suspend sentences of confinement or punitive
discharge, limited to cases where the military judge recommends suspension and the
convening authority acts within the scope of the military judge’s recommendation.

Proposed new article to the UCM]

§ 860b. Art. 60b. Post-trial actions in summary courts-martial and certain general and
special courts-martial

Establish this article to clarify the convening authority’s power to modify the findings
and sentence in all summary courts-martial and any general or special court-martial
not covered by the proposed Article 60a, consistent with current law.

Proposed new article to the UCM]

§ 860c. Art. 60c. Entry of judgment

Establish this article to more closely align post-trial processing under the UCM] with
federal practice, and enhance the operation of the military justice system in this area.

Amend the article to require, in all general and special courts-martial, that the
military judge make an “entry of judgment” incorporating the statement of trial
results and any post-trial action of the convening authority. In summary courts-
martial, the judgment would consist of the findings and sentence of the court-martial,
as modified by any post-trial actions of the convening authority.

§ 861. Art. 61. Waiver or withdrawal of appeal

Retain the article with conforming amendments.

This article will be retitled as “Waiver of right to appeal; withdrawal of appeal.”
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§ 862.

§ 863.

Art. 62. Appeal by the United States

Amend the article to authorize the government to appeal when, upon defense motion,
the military judge sets aside a panel’s finding of guilty because of legally insufficient
evidence; such an appeal would not be authorized when it would violate Article 44’s
prohibitions on double jeopardy.

Other conforming amendments to the article.

Art. 63. Rehearings

Amend the article so that, at a sentencing rehearing, where an accused changes his or
her plea to not guilty or otherwise fails to comply with the terms a pretrial agreement,
the new sentence that may be awarded is not limited, or capped, by the original
sentence.

Remove the prohibition on increased sentences at rehearing after a sentence is set
aside based on a government appeal of the sentence.

These amendments will align sentencing rehearings under the UCM] with federal
practice and improve the operation of the military justice system in this area.

§ 864. Art. 64. Review by a judge advocate

Amend the article so that the option for review of a proceeding by a judge advocate
applies only to summary courts-martial.

Other conforming amendments to the article.

This article will be retitled as “Judge advocate review of finding of guilty in summary
court-martial.”

§ 865. Art. 65. Disposition of records

Amend the article to require forwarding for review by an appellate defense counsel a
copy of the record of trial for cases eligible for direct access review by the Service
Courts of Criminal Appeals under Article 66.

Amend the article to require review in the Office of the Judge Advocate General of all
general and special court-martial cases not eligible for direct access review by the
Courts of Criminal Appeals under proposed Article 66.

Amend the article to require review in the Office of the Judge Advocate General of all
court-martial cases that are eligible for direct access review by Courts of Criminal
Appeals under Art. 66, but where appeal has been waived, withdrawn, or not filed.

This article will be retitled as “Transmittal and review of records.”

§ 866. Art. 66. Review by Court of Criminal Appeals
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Amend the article to replace the automatic review of all non-capital cases with an
"appeal of right.”

Amend the article to authorize direct access to the Courts of Criminal Appeals for all
courts-martial that include a sentence greater than six months confinement or a
punitive discharge, instead of the current threshold of greater than one year
confinement or a punitive discharge.

Amend the article to authorize direct access to the Courts of Criminal Appeals for all

courts-martial in which the government previously appealed under proposed Article
62.

Amend the article to allow an accused to apply for discretionary review by the Court of
Criminal Appeals when the accused is not entitled to file an appeal of right.

Amend the article to provide statutory standards for factual sufficiency review,
sentencing appropriateness review, and review of excessive post-trial delays.

This article will be retitled as “Courts of Criminal Appeals.”

§ 867. Art. 67. Review by the Court of Appeals for the Armed Forces

Amend the article to require notification to other Judge Advocates General in
connection with any decision by a Judge Advocate General to certify a case for review
by the Court of Appeals for the Armed Forces.

Conforming amendments to align the article to the creation of an “entry of judgment”
in Article 60c.

§ 867a. Art. 67a. Review by the Supreme Court

Retain this article with a technical amendment.

§ 868. Art. 68. Branch offices

Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 869. Art. 69. Review in the office of the Judge Advocate General

Amend the article to eliminate automatic review of general courts-martial cases by
Judge Advocate General not reviewed under Article 66, and to permit the accused to
request such a review for a one-year period, extendable to three years for good cause.

Amend the article to provide the accused with an opportunity to request discretionary
review by the Court of Criminal Appeals of decisions made by the Office of the Judge
Advocate General.

This article will be retitled as “Review by Judge Advocate General.”
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§ 870. Art. 70. Appellate counsel

Amend the article to require, to the greatest extent practicable, at least one appellate
defense counsel be “learned in the law” related to capital cases for any case in which
the death penalty was adjudged.

This will align the counsel qualification requirements under the UCM] more closely
with federal practice and enhance the operation of military justice system in this area.

§ 871. Art. 71. Execution of sentence; suspension of sentence

Strike this article, but incorporate it substantively into Art. 57.

§ 872. Art. 72. Vacation of suspension

Amend the article so that a convening authority may authorize a judge advocate to
conduct a hearing to make factual determinations about whether a violation occurred
that may warrant a decision to vacate a suspension.

This amendment eliminates the requirement that such a hearing be conducted
personally by a special court-martial convening authority.

§ 873. Art. 73. Petition for a new trial

Amend the article by expanding the time to file a petition for a new trial to three years
after the date of entry of judgment.

§ 874. Art. 74. Remission and suspension

Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 875. Art. 75. Restoration

Amend the article to provide the President with explicit authority to establish
eligibility criteria for restoration of pay and allowances during the period between the
time a court-martial sentence is set aside or disapproved and the time any sentence is
imposed upon a new trial or rehearing.

§ 876. Art. 76. Finality of proceedings, findings, and sentences

Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 876a. Art. 76a. Leave required to be taken pending review of certain court-martial
convictions

Retain the article with conforming amendments.
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§ 876b. Art. 76b. Lack of mental capacity or mental responsibility: commitment of accused
for examination and treatment

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

SUBCHAPTER X. PUNITIVE ARTICLES
§ 877. Art. 77. Principals

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 878. Art. 78. Accessory after the fact

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 879. Art. 79. Conviction of lesser included offense

e Amend this article to authorize the President to issue regulations designating lesser
included offenses.

e The article will be retitled as “Conviction of offense charged, lesser included offenses,
and attempts.”

§ 880. Art. 80. Attempts

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 881. Art. 81. Conspiracy

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 882. Art. 82. Solicitation

e The offense of “Soliciting another to commit an offense” under Article 134, paragraph
105, will be incorporated into this article.

e The article will be retitled as “Soliciting commission of offenses.”
§ 883. Art. 83. Fraudulent enlistment, appointment or separation

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in new Article 104a.

Proposed new title and content for UCM] article
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§ 883. Art. 83. Malingering
o The offense of “Malingering” migrated from Article 115.
§ 884. Art. 84. Unlawful enlistment, appointment or separation

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in new Article 104b.
Proposed new title and content for UCM] article
§ 884. Art. 84. Breach of medical quarantine

e The offense of “Breach of medical quarantine” migrated from Article 134, paragraph
100.

§ 885. Art. 85. Desertion

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 886. Art. 86. Absence without leave

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 887. Art. 87. Missing movement
e The offense of “missing movement” will remain in this article.

o The offense of “Jumping from vessel into the water,” under Article 134, paragraph 91,
will be incorporated into this article.

o This article will be retitled as “Missing movement; jumping from vessel.”
Proposed new article to the UCM]
§ 887a. Art. 87a. Resisting apprehension, flight, breach of arrest, escape
e Article 95 will be recodified as new Article 87a, but will not be otherwise amended.
Proposed new article to the UCM]
§ 887b. Art. 87b. Offenses against correctional custody and restriction

e The offense of “Correctional custody - offenses against,” under Article 134, paragraph
70, will be incorporated into this article.

118|Page of 1300



LEGISLATIVE REPORT — B. STATUTORY REVIEW & RECOMMENDATIONS
Article-by-Article Index

o The offense of “Restriction, breaking,” under Article 134, paragraph 102, will be
incorporated into this article.

§ 888. Art. 88. Contempt toward officials

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 889. Art. 89. Disrespect toward superior commissioned officer

o The offense of “Disrespect toward superior commissioned officer” will remain in this
article.

e The offense of “Assault of superior commissioned officer” from Article 90(1) will be
incorporated into this article.

o This article will be retitled “Disrespect toward superior commissioned officer; assault
of superior commissioned officer.”

§ 890. Art. 90. Assaulting or willfully disobeying superior commissioned officer

o The offense of “Willfully disobeying superior commissioned officer” will remain in this
article.

o The offense of “Assaulting superior commissioned officer” from Article 90(1) will be
recodified in Art. 89.

e This article will be retitled “Willfully disobeying superior commissioned officer.”

§ 891. Art. 91. Insubordinate conduct toward warrant officer, noncommissioned officer, or
petty officer

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 892. Art. 92. Failure to obey order or regulation

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 893. Art. 93. Cruelty and maltreatment

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]

§ 893. Art. 93a. Prohibited activities with military recruit or trainee by person in position of
special trust
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e New punitive article that would prohibit sexual activity by recruiters and trainers with
recruits and trainees.

§ 894. Art. 94. Mutiny or sedition

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 895. Art. 95. Resistance, flight, breach of arrest, escape

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in new article 87a.
Proposed new title and content for UCM] article
§ 895. Art. 95. Offenses by sentinel or lookout
e The offense of “Misbehavior of sentinel” migrated from Art. 113.

e The offense “Loitering or wrongfully sitting on post by sentinel or lookout” from Article
134, paragraph 104(b)(2), will be incorporated into this article.

e This article will be titled “Offenses by sentinel or lookout.”
Proposed new article to the UCM]
§ 895a. Art. 95a. Disrespect toward sentinel or lookout

e The offense of “Disrespect to a sentinel or lookout” from Article 134, paragraph
104(b)(1), will be incorporated into this article.

§ 896. Art. 96. Releasing prisoner without proper authority
o The offense of “Releasing prisoner without proper authority” will remain in this article.

e The offense “Drinking liquor with prisoner,” under Article 134 paragraph 74, will be
incorporated into this article.

o This article will be retitled “Release of prisoner without authority; drinking with
prisoner.”

§ 897. Art. 97. Unlawful detention

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 898. Art. 98. Noncompliance with procedural rules
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e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 131f.
Proposed new title and content for UCM] article
§ 898. Art. 98. Misconduct as prisoner

o The offense of “Misconduct as prisoner” migrated from Article 105.
§ 899. Art. 99. Misbehavior before the enemy

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 900. Art. 100. Subordinate compelling surrender

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 901. Art. 101. Improper use of countersign

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 902. Art. 102. Forcing a safeguard

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 903. Art. 103. Captured or abandoned property

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 108a.
Proposed new title and content for UCM] article
§ 903. Art. 103. Spies
e The offense of “Spies” migrated from Art. 106.
e Amend the article to remove mandatory punishment of death for this offense.
Proposed new article to the UCM]
§ 903a. Art. 103a. Espionage

e The offense of “Espionage” migrated from Article 106a.
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Proposed new article to the UCM]
§ 903b. Art. 103b. Aiding the enemy

o The offense of “Aiding the enemy” migrated from Article 104.
§ 904. Art. 104. Aiding the enemy

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 103b.
Proposed new title and content for UCM] article
§ 904. Art. 104. Public records offenses

e The offense of “Public record: altering, concealing, removing, mutilating, obliterating,
or destroying” under Article 134, paragraph 99, will be incorporated into this article.

Proposed new article to the UCM]
§ 904a. Art. 104a. Fraudulent enlistment, appointment or separation

e The offense of “Fraudulent enlistment, appointment or separation,” under Article 83
will be recodified in this article.

Proposed new article to the UCM]
§ 904b. Art. 104b. Unlawful enlistment, appointment, separation

e The offense of “Unlawful enlistment, appointment, separation,” under Article 84 will be
recodified in this article.

§ 905. Art. 105. Misconduct as prisoner

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 98.
Proposed new title and content for UCM] article
§ 905. Art. 105. Forgery

e The offense of “Forgery” migrated from Article 123.
Proposed new article to the UCM]

§ 905a. Art. 105a. False or unauthorized pass offenses

122|Page of 1300



LEGISLATIVE REPORT — B. STATUTORY REVIEW & RECOMMENDATIONS
Article-by-Article Index

e The offense of “False or unauthorized pass offenses,” under Article 134, paragraph 77,
will be incorporated into this article.

§ 906. Art. 106. Spies
e Recodify in Article 103.
Proposed new title and content for UCM] article

§ 906. Art. 106. Impersonating an officer, noncommissioned officer, or petty officer, or an
agent or official

o The offense of “Impersonating a commissioned, warrant, noncommissioned, or petty
officer, or an agent or official,” under Article 134, paragraph 86, will be incorporated
into this article.

e This article will be retitled as “Impersonation of officer, noncommissioned or petty
officer, or agent or official,” conforming to the definition of “officer” in 10 U.S.C.

101(b)(1).
§ 906a. Art. 106a. Espionage

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 103a.
Proposed new title and content for UCM] article

§ 906a. Art. 106a. Wearing unauthorized insignia, decoration, badge, ribbon, device, or
lapel button

e The offense of “Wearing unauthorized insignia, decoration, badge, ribbon, device, or
lapel button,” under Article 134, paragraph 113, will be incorporated into this article.

e This article will be retitled as “Wearing unauthorized insignia, decoration, badge,
ribbon, device, or lapel button.”

§ 907. Art. 107. False official statements
o The offense of “False official statements” will remain in this article.

e The offense of “False swearing,” under Article 134, paragraph 79, will be incorporated
into this article.

e This article will be retitled as “False official statements; false swearing.”
Proposed new article to the UCM]

§ 907a. Art. 107a. Parole violation
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o The offense of “Parole, violation of,” under Article 134, paragraph 97a, will be
incorporated into this article.

§ 908. Art. 108. Military property of United States - loss, damage, destruction, or disposition

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]
§ 908a. Art. 108a. Captured, abandoned property
e The offense of “Captured or abandoned property” migrated from Article 103.

§ 909. Art. 109. Property other than military property of United States—Waste, spoilage, or
destruction

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]
§ 909a. Art. 109a. Mail matter: wrongful taking, opening, etc.

e The offense of “Mail taking, opening, secreting, destroying, or stealing,” under Article
134, paragraph 93, will be incorporated into this article.

e This article will be retitled “Mail matter: wrongful taking, opening, etc.”
§ 910. Art. 110. Improper hazarding of vessel

e Amend this article to include “aircraft,” so that it will prohibit the improper hazarding
of both a vessel and an aircraft.

e This article will be retitled “Improper hazarding of vessel or aircraft.”
§ 911. Art. 111. Drunken or reckless operation of vehicle, aircraft, or vessel

e Retain the text of the article in current form, but lower the blood alcohol content limit
for the offense to .08.

e Recodify in Article 113.
Proposed new title and content for UCM] article
§ 911. Art. 111. Leaving scene of vehicle accident

e The offense of “Fleeing scene of accident,” under Article 134, paragraph 82, will be
incorporated into this article.

o This article will be retitled “Leaving scene of vehicle accident.”
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§ 912. Art. 112. Drunk on duty
e The offense of “Drunk on duty” will remain in this article.

e The offense of “Drunkenness - incapacitating oneself for performance of duties through
prior indulgence in intoxicating liquor or drugs,” under Article 134, paragraph 76, will
be incorporated into this article.

e The offense of “Drunk prisoner,” under Article 134, paragraph 75, will be incorporated
into this article.

o The article will be retitled as “Drunkenness and other incapacitation offenses.”
§ 912a. Art. 112a. Wrongful use, possession, etc., of controlled substances

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 913. Art. 113. Misbehavior of sentinel

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 95.
Proposed new title and content for UCM] article
§ 913. Art. 113. Drunken or reckless operation of vehicle, aircraft, or vessel

o The offense of “Drunken or reckless operation of vehicle, aircraft, or vessel” migrated
from Article 111.

§ 914. Art. 114. Dueling
e The offense of “Dueling” will remain in this article.

o The offense of “Reckless endangerment,” under Article 134, paragraph 100a, will be
incorporated into this article.

e The offense of “Firearm, discharging—willfully, under such circumstances as to
endanger human life,” under Article 134, paragraph 81, will be incorporated into this
article.

o The offense of “Weapon: concealed, carrying,” under Article 134, paragraph 112, will
be incorporated into this article.

o The article will be retitled as “Endangerment offenses.”
§ 915. Art. 115. Malingering

e Recodify as Article 83 with technical amendments.
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Proposed new title and content for UCM] article
§ 915. Art. 115. Communicating threats

)

e The offense of “Threat or hoax designed or intended to cause panic or public fear,’
under Article 134, paragraph 109, will be incorporated into this article.

o The offense of “Threat, communicating,” under Article 134, paragraph 110, will be
incorporated into this article.

e The article will be retitled as “Communicating threats.”
§ 916. Art. 116. Riot or breach of peace

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 917. Art. 117. Provoking speeches or gestures

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§918. Art. 118. Murder

e Retain this article with technical amendments to conform to the proposal to address
the crime of forcible sodomy in Article 120.

§ 919. Art. 119. Manslaughter

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 919a. Art. 119a. Death or injury of an Unborn Child

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]
§ 919b. Art. 119b. Child endangerment

o The offense of “Child Endangerment,” under Article 134, paragraph 68a, will be
incorporated into this article.

§ 920. Art. 120. Rape and sexual assault generally

o The definition of “sexual act” in this article will be amended to match the definition
used in federal civilian practice in 18 U.S.C. §2246(2)(A)-(D).

§ 920a. Art. 120a. Stalking
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e Amend this article by revising the statute to include stalking through use of
technology, such as electronic communication services, and to include threats to
intimate partners.

e Recodify in Article 130.
Proposed new title and content for UCM] article
§ 920a. Art. 120a. Mails: deposit of obscene matter

o The offense of “Mails: depositing or causing to be deposited obscene matters in,” under
Article 134, paragraph 94, will be incorporated into this article.

§ 920b. Art. 120b. Rape and sexual assault of a child

o The definition of “sexual act” in this article will be amended to match the definition
used in federal civilian practice in 18 U.S.C. §2246(2)(A)-(D).

§ 920c. Art. 120c. Other sexual misconduct

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 921. Art. 121. Larceny and wrongful appropriation

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]
§ 921a. Art. 121a. Unauthorized use of credit cards, debit cards, and other access devices

e New punitive article that would criminalize larcenies involved with unauthorized use
of a credit or debit card, or other access device.

Proposed new article to the UCM]
§ 921b. Art. 121b. False pretenses to obtain services

o The offense of “False pretenses, obtain services under,” under Article 134, paragraph
78, will be incorporated into this article.

e This article will be titled “False pretenses to obtain services.”
§ 922. Art. 122. Robbery

o Align this article with federal practice under 18 U.S.C. § 2111 by amending the intent
requirement for this offense.
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e The amended article will require proof of a forcible taking of the property by the
accused from the victim, in the presence of the victim; the requirement to prove that
the accused intend to permanently deprive victim of their property will be deleted.

Proposed new article to the UCM]
§ 921c. Art. 122a. Receiving stolen property

e Article migrated from Article 134, paragraph 106.

e This article will be titled “Receiving stolen property.”
§ 923. Art. 123. Forgery

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Article 105.
Proposed new article to the UCM]
§ 923. Art. 123. Offenses concerning Government computers

e New punitive article that would criminalize willful unauthorized access of a U.S.

government computer or system, based on an analogous federal statute at 18 U.S.C.
$1030.

§ 923a. Art. 123a. Making, drawing, or uttering check, draft, or order without sufficient
funds

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 924. Art. 124. Maiming

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in new Article 128a.
Proposed new article to the UCM]
§ 924. Art. 124. Frauds against the United States

e The offense of “Frauds against the United States” migrated from Article 132.
Proposed new article to the UCM]

§ 924a. Art. 124a. Bribery
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o The offenses of “Bribery,” under Article 134, paragraph 66, will be incorporated into
this article.

Proposed new article to the UCM]
§ 924b. Art. 124b. Graft

o The offenses of “Graft,” under Article 134, paragraph 66, will be incorporated into this
article.

§ 925. Art. 125. Forcible sodomy; bestiality
e The crime of forcible sodomy will be addressed in revised Article 120.
e Part Il of the Report will address the crime of bestiality in Article 134.

Proposed new title and content for UCMJ article
§ 925. Art. 125. Kidnapping

o The offense of “Kidnapping,” under Art. 134, paragraph 92, will be incorporated into
this article.

§ 926. Art. 126 - Arson
e The offense of “Arson” will remain in this article.

o The offense of “Burning with intent to defraud,” under Article 134, paragraph 67, will
be incorporated into this article.

e The article will be retitled as “Arson; burning property with intent to defraud.”
§927. Art. 127. Extortion

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 928. Art. 128. Assault

o The offense of “Assault” will remain in this article; the offense will be aligned to match
the federal offense found at 18 U.S.C. § 113 to improve operation of military justice
practice in this area.

e The offense of “Assault — with intent to commit murder, voluntary manslaughter, rape,
robbery, sodomy, arson, burglary, or housebreaking,” under Article 134, paragraph 64,
will be incorporated into this article with technical amendments.

Proposed new article to the UCM]

§ 928a. Art. 128a. Maiming
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e The offense of “Maiming” migrated from Article 124.
§ 929. Art. 129. Burglary
o The offense of “Burglary” will remain in this article with technical amendments.

e The offense of “Housebreaking,” under Article 130, will be incorporated into this
article.

e The offense of “Unlawful entry,” under Article 134, paragraph 111, will be
incorporated into this article.

o The article will be retitled as “Burglary; unlawful entry.”
§ 930. Art. 130. Housebreaking

e Recodify in Article 129.
Proposed new title and content for UCM] article
§ 930. Art. 130. Stalking

e The offense of “Stalking” will be migrated from Article 120a, and amended by revising
the statute to include stalking through use of technology, such as electronic
communication services, and to include threats to intimate partners.

§ 931. Art. 131. Perjury

e The offense of “Perjury” will remain in this article.
Proposed new article to the UCM]
§ 931a. Art. 131a. Subordination of perjury

o The offense of “Perjury, subordination of,” under Article 134, paragraph 98, will be
incorporated into this article.

Proposed new article to the UCM]
§ 931b. Art. 131b. Obstructing justice

o The offense of “Obstructing justice,” under Article 134, paragraph 96, will be
incorporated into this article.

Proposed new article to the UCM]
§ 931c. Art. 131c. Misprision of serious offense

e The offense of “Misprision of serious offense,” under Article 134, paragraph 95, will be
incorporated into this article.
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Proposed new article to the UCM]
§ 931d. Art. 131d. Wrongful refusal to testify

e The offense of “Testify: wrongful refusal,” under Article 134, paragraph 108, will be
incorporated into this article.

Proposed new article to the UCM]
§ 931e. Art. 131e. Prevention of authorized seizure of property

e The offense of “Seizure: destruction, removal, or disposal of property to prevent,” under
Article 134, paragraph 103, will be incorporated into this article.

Proposed new article to the UCM]
§ 931f. Art. 131f. Noncompliance with procedural rules

e The offense of “Noncompliance with procedural rules” under Article 98, will be
incorporated into this article.

Proposed new article to the UCM]
§ 931g. Art. 131g. Wrongful interference with adverse administrative proceeding

e The offense of “Wrongful interference with an adverse administrative proceeding,”
under Art. 134, paragraph 96a, will be incorporated into this article.

§ 932. Art. 132. Frauds against the United States

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

e Recodify in Art. 124.
Proposed new title and content for UCM] article
§ 932. Art. 132. Retaliation

e FEstablish a new article that prohibits retaliation against victims and witnesses of
crime.

e The offense would define retaliation as when a person, with the intent to retaliate
against any person for reporting or planning to report an offense, or with the intent to
discourage any person from reporting an offense, wrongfully takes or threatens to
take an adverse personnel action against the person, or wrongfully withholds or
threatens to withhold a favorable personnel action with respect to the person.

§ 933. Art. 133. Conduct unbecoming an officer and a gentleman
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Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 934. Art. 134. General article

Amend this article to establish extraterritorial jurisdiction for offenses charged under
clause 3 - “all federal crimes not capital,” to conform with the UCM]’s intended

worldwide jurisdiction.

§ 934. Art. 134, para 61 - Abusing public animal

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 62 - Adultery

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 64 - Assault - with Intent to Commit Murder, Voluntary Manslaughter,
Rape, Robbery, Sodomy, Arson, Burglary, or Housebreaking

e Codify in Art. 128 as part of a broader assault offense.

§ 934. Art. 134, para 65 - Bigamy

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 66 - Bribery and graft
e Codify in Articles 124a and 124b.
§ 934. Art. 134, para 67 - Burning with intent to defraud

e Codify in Article 126 as part of a broader arson offense.
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§ 934. Art. 134, para 68 - Check, worthless, making and uttering by dishonorably failing to

maintain funds

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 68a - Child Endangerment

e Codify in Art. 119b.
§ 934. Art. 134, para 68b - Child Pornography

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 69 - Cohabitation, wrongful

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 70 - Correctional custody - offenses against

e Codify in Article 87b.
§ 934. Art. 134, para 71 - Debt, dishonorably failing to pay

The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 72 - Disloyal statements

The terminal element under Article 134 (conduct prejudicial to good order and

[ ]
discipline or service discrediting conduct) is an important element of this offense.
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Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 73 - Disorderly conduct, drunkenness

o The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 74 - Drinking liquor with prisoner

e Codify in Article 96.
§ 934. Art. 134, para 75 - Drunk prisoner

e Codify in Article 112.

§ 934. Art. 134, para 76 - Drunkenness - incapacitation for performance of duties through
prior wrongful indulgence in intoxicating liquor or any drugs

e Codify in Article 112.
§ 934. Art. 134, para 77 - False or unauthorized pass offenses
e Codify in Article 105a.
§ 934. Art. 134, para 78 - False pretenses, obtaining services under
e Codify in new Article 121b.
§ 934. Art. 134, para 79 - False swearing
e Codify in Article 107.
§ 934. Art. 134, para 80 - Firearm, discharging—through negligence

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 81 - Firearm, discharging—willfully, under such circumstances as to
endanger human life
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e Codify in Article 114.

§ 934. Art. 134, para 82 - Fleeing scene of accident
e CodifyinArt. 111.

§ 934. Art. 134, para 83 - Fraternization

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.
e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 84 - Gambling with subordinate

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 85 - Homicide, negligent

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.

§ 934. Art. 134, para 86 - Impersonating a commissioned, warrant, noncommissioned, or
petty officer, or an agent or official

e Codify in Article 106.
§ 934. Art. 134, para 89 - Indecent language

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated

Article.
e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 91 - Jumping from vessel into the water

e Codify in Article 87.
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§ 934. Art. 134, para 92 - Kidnapping
e Codify in Article 125.
§ 934. Art. 134, para 93 - Mail: taking, opening, secreting, destroying, or stealing
e Codify in Article 109a.
§ 934. Art. 134, para 94 - Mails: depositing or causing to be deposited obscene matters in
e Codify in Article 120a.
§ 934. Art. 134, para 95 - Misprision of serious offense
e Codify in Article 131c.
§ 934. Art. 134, para 96 - Obstructing justice
e Codify in Article 131b.

§ 934. Art. 134, para 96a - Wrongful interference with an adverse administrative
proceeding

e Codify in Article 131g.
§ 934. Art. 134, para 97 - Pandering and prostitution

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 97a - Parole, violation of

e Codifyin Art. 107a.
§ 934. Art. 134, para 98 - Perjury; subornation of

e Codify in Article 131a.

§ 934. Art. 134, para 99 - Public record: altering, concealing, removing, mutilating,
obliterating, or destroying

e Codify in Article 104.
§ 934. Art. 134, para 100 - Quarantine: medical, breaking
e Codify in Article 84.

§ 934. Art. 134, para 100a - Reckless endangerment
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e Codify in Article 114.

§ 934. Art. 134, para 102 - Restriction, breaking
e Codify in Article 87b.

§ 934. Art. 134, para 103 - Seizure: destruction, removal, or disposal of property to prevent
e Codify in Article 131e.

§ 934. Art. 134, para 103a - Self- injury without intent to avoid service

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 104 - Sentinel or lookout: offenses against or by
e Codify in Articles 95 and 95a.
§ 934. Art. 134, para 105 - Soliciting another to commit an offense
e Codify in Article 82.
§ 934. Art. 134, para 106 - Stolen property: knowingly receiving, buying, concealing
e Codify in Article 122a.
§ 934. Art. 134, para 107 - Straggling

e The terminal element under Article 134 (conduct prejudicial to good order and
discipline or service discrediting conduct) is an important element of this offense.
Accordingly, this Report does not recommend migrating this offense to an enumerated
Article.

e Part Il of this Report will include a further review and reevaluation of this offense.
§ 934. Art. 134, para 108 - Testify, wrongful refusal
e Codify in Article 131d.

§ 934. Art. 134, para 109 - Threat or hoax designed or intended to cause panic or public
fear

e Codify in Article 115.

§ 934. Art. 134, para 110 - Threat, communicating
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e Codify in Article 115.

§ 934. Art. 134, para 111 - Unlawful entry
e Codify in Article 129.

§ 934. Art. 134, para 112 - Weapon: concealed, carrying
e Codify in Article 114.

§ 934. Art. 134, para 113 - Wearing unauthorized insignia, decoration, badge, ribbon,
device, or lapel button

e Codify in Article 106a.
SUBCHAPTER XI. MISCELLANEOUS PROVISIONS
§ 935. Art. 135. Courts of inquiry

e Amend the article to expand its scope by including civilian members of the Department
of Homeland Security and the U.S. Coast Guard.

§ 936. Art. 136. Authority to administer oaths and to act as notary

e Technical amendments to the title of the article striking the words “and to act as a
notary.”

§ 937. Art. 137. Articles to be explained

e Amend this article to include officers in the group of servicemembers who must have
the UCM] “carefully explained” to them upon entry on active duty.

e Amend this article to require that all officers with the authority to convene courts-
martial, or impose non-judicial punishment, receive periodic training on the purpose
and administration of the UCM].

e Amend this article to require the Secretary of Defense to maintain and update
electronic versions of the UCMJ and MCM readily accessible on the Internet by
members of the armed forces and the public.

§ 938. Art. 138. Complaints of wrongs

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 939. Art. 139. Redress of injuries to property

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 940. Art. 140. Delegation by the President
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e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

Proposed new article to the UCM]
§ 940a. Art. 140a - Case management; data collection and accessibility

e Require the Secretary of Defense to establish and maintain uniform standards for the
collection of data useful in assessing the efficiency and effectiveness of the military
justice system.

e Require the Secretary of Defense to establish a uniform case management system to
enhance efficiency and oversight, as well as to increase transparency in the system and
foster public access to releasable information.

SUBCHAPTER XII. UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES
§ 941. Art. 141. Status

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 942. Art. 142. Judges

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 943. Art. 143. Organization and employees

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 944. Art. 144. Procedure

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 945. Art. 145. Annuities for judges and survivors

e Amendment of this article is not required to facilitate proposed reforms or
consideration of further reforms.

§ 946. Art. 146. Code committee

e Amend the article to establish the “Military Justice Review Panel” which will conduct a
comprehensive review of the military justice system every eight years.

Proposed new article to the UCM]

§ 946a. Art. 146a. Annual Reports
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e [Establish an article requiring annual reports regarding the operation of the UCM] by
the U.S. Court of Appeals for the Armed Forces, compiled from information submitted
to the court by the Judge Advocates General, and the SJA to the Commandant of the
Marine Corps.

e Annual reports will be submitted to the Congressional Armed Services Committees, the
Secretary of Defense, the Secretary of Homeland Security, and the Secretaries of the
Military Departments.
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Punitive Articles After Recodification

SUBPART I. GENERAL PROVISIONS
Art. 77 - Principals
Art. 78 - Accessory after the fact

Art. 79 - Conviction of offense charged, lesser included offenses, and attempts

SUBPART II. INCHOATE OFFENSES
Art. 80 - Attempts
Art. 81 - Conspiracy

Art. 82 - Soliciting commission of offenses

SUBPART I1I. PLACE OF DUTY OFFENSES

Art. 83 - Malingering

Art. 84 - Breach of medical quarantine

Art. 85 - Desertion

Art. 86 - Absence without leave

Art. 87 - Missing movement; jumping from vessel

Art. 87a - Resistance, flight, breach of arrest, and escape

Art. 87b - Offenses against correctional custody and restriction

SUBPART IV. AUTHORITY OFFENSES
Art. 88 - Contempt toward officials

Art. 89 - Disrespect toward a superior commissioned officer; assault of superior
commissioned officer

Art. 90 - Willfully disobeying superior commissioned officer

Art. 91 - Insubordinate conduct toward warrant officer, noncommissioned officer, or petty
officer

Art. 92 - Failure to obey order or regulation
Art. 93 - Cruelty and maltreatment

Art. 93a - Prohibited activities with military recruit or trainee by person in position of
special trust

Art. 94 - Mutiny or sedition
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SUBPART V. ENEMY/POST OFFENSES

Art. 95 - Offenses by sentinel or lookout

Art. 95a - Disrespect toward sentinel or lookout
Art. 96 - Release of prisoner without authority; drinking with prisoner
Art. 97 - Unlawful detention

Art. 98 - Misconduct as prisoner

Art. 99 - Misbehavior before the enemy

Art. 100 - Subordinate compelling surrender
Art. 101 - Improper use of countersign

Art. 102 - Forcing a safeguard

Art. 103 - Spies

Art. 103a - Espionage

Art. 103b - Aiding the enemy

SUBPART VI. FALSITY OFFENSES

Art. 104 - Public records offenses

Art. 104a - Fraudulent enlistment, appointment, or separation

Art. 104b - Unlawful enlistment, appointment, or separation

Art. 105 - Forgery

Art. 105a - False or unauthorized pass offenses

Art. 106 - Impersonation of officer, noncommissioned or petty officer, or agent or official

Art. 106a - Wearing unauthorized insignia, decoration, badge, ribbon, device, or lapel
button

Art. 107 - False official statements; false swearing

Art. 107a - Parole violation

SUBPART VII. DUTY AND PROPERTY OFFENSES

Art. 108 - Military property of United States-Loss, damage, destruction, or wrongful
disposition

Art. 108a. - Captured or abandoned property

Art. 109 - Property other than military property of United States - Waste, spoilage, or
destruction

Art. 109a - Mail matter: wrongful taking, opening, etc.

Art. 110 - Improper hazarding of vessel or aircraft
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Art. 111 - Leaving scene of vehicle accident

SUBPART VIII. DRUG AND ALCOHOL OFFENSES
Art. 112 - Drunkenness and other incapacitation offenses
Art. 112a - Wrongful use, possession, etc., of controlled substances

Art. 113 - Drunken or reckless operation of vehicle, aircraft or vessel

SUBPART IX. BREACH OF PEACE OFFENSES
Art. 114 - Endangerment offenses
Art. 115 - Communicating threats
Art. 116 - Riot or breach of peace

Art. 117 - Provoking speeches or gestures

SUBPART X. OFFENSES AGAINST PERSONS AND PROPERTY
Art. 118 - Murder

Art. 119 - Manslaughter

Art. 119a - Death or injury of an unborn child

Art. 119b - Child endangerment

Art. 120 - Rape and sexual assault generally

Art. 120a - Mails: deposit of obscene matter

Art. 120b - Rape and sexual assault of a child

Art. 120c - Other sexual misconduct

Art. 121 - Larceny and wrongful appropriation

Art. 121a - Fraudulent use of credit cards, debit cards, and other access devices
Art. 121b - False pretenses to obtain services

Art. 122 - Robbery

Art. 122a - Receiving stolen property

Art. 123 - Offenses concerning Government computers

Art. 123a - Making, drawing or uttering check, draft, or order without sufficient funds
Art. 124 - Frauds against the United States

Art. 124a - Bribery

Art. 124b - Graft

Art. 125 - Kidnapping

Art. 126 - Arson; burning property with intent to defraud
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Art.
Art.
Art.
Art.
Art.

127 - Extortion

128 - Assault

128a - Maiming

129 - Burglary; unlawful entry
130 - Stalking

SUBPART XI. OBSTRUCTION OFFENSES

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

131 - Perjury

131a - Subordination of perjury

131b - Obstructing justice

131c - Misprision of serious offense

131d - Wrongful refusal to testify

131e - Prevention of authorized seizure of property

131f - Noncompliance with procedural rules

131g - Wrongful interference with an adverse administrative proceeding

132 - Retaliation

SUBPART XII. OFFENSES OF GENERAL APPLICATION

Art.
Art.

133 - Conduct unbecoming an officer and a gentleman

134 - General article
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Article 1 - Definitions
10 U.S.C. § 801

1. Summary of Proposal

This proposal would amend the current definition of “judge advocate” in Article 1(13)(A) to
reflect that a judge advocate in the Air Force is a member of the Air Force Judge Advocate
General’s Corps. The proposal also would amend the definition of “military judge” in Article
1(10) to reflect proposed changes in Article 30a, allowing limited detailing of military
judges outside the context of a referred general or special court-martial case.

2. Summary of the Current Statute

Article 1 provides statutory definitions for certain words and terms used throughout the
UCM]. Currently, the definition of “judge advocate” in Article 1(13) does not reflect the
2003 name change from the “Air Force Judge Advocate General’s Department” to the “Air
Force Judge Advocate General’s Corps.” Also, Article 1(10) defines “military judge” to mean
“an official of a general or special court-martial detailed in accordance with [Article 26].”

3. Historical Background

Article 1 was designed to define and explain certain words and terms used within the
UCM]. Although the statute has remained relatively unchanged since the UCM] was enacted
in 1950,1 Congress has periodically amended Article 1 for clarity and to account for
changing circumstances.

4. Contemporary Practice

The President has implemented Article 1 through R.C.M. 103. The rule incorporates by
reference all Article 1 definitions into the Manual for Courts-Martial, and adds additional
definitions applicable throughout the Manual.

5. Relationship to Federal Civilian Practice

The definitions under Article 1, as well as those prescribed by the President under R.C.M.
103, are in many instances similar to the definitions applicable in federal civilian practice,
provided under 1 U.S.C. §§ 1-5 and Fed. R. Crim. P. 1.

6. Recommendation and Justification

Recommendation 1.1: Amend Article 1(13)(A) to reflect the change within the Air Force
from the “Judge Advocate General’s Department” to the “Judge Advocate General’s Corps.”

L Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.
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e Prior to 2003, the Air Force Judge Advocate General’s Corps was known as the Judge
Advocate General’s Department. This amendment would reflect the 2003 change.

Recommendation 1.2: Amend Article 1(10) to conform the definition of “military judge”
to the proposed addition of Article 30a, allowing limited detailing of military judges to
address matters prior to referral of charges.

e This is a conforming change.
7. Relationship to Objectives and Related Provisions

e This proposal supports the GC Terms of Reference by using the current UCM] as a
point of departure for a baseline reassessment.

8. Legislative Proposal

SEC. 101. DEFINITIONS.

(@) DEFINITION OF MILITARY JUDGE.—Paragraph (10) of section 801 of title
10, United States Code (article 1 of the Uniform Code of Military Justice), is
amended to read as follows:

“(10) The term ‘military judge’ means a judge advocate designated
under section 826(c) of this title (article 26(c)) who is detailed under section
826(a) or section 830a of this title (article 26(a) or 30a)).”.

(b) DEFINITION OF JUDGE ADVOCATE.—Paragraph (13) of such section
(article) is amended—

(1) in subparagraph (A), by striking “the Army or the Navy” and

inserting “the Army, the Navy, or the Air Force”; and

(2) in subparagraph (B), by striking “the Air Force or”.
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9. Sectional Analysis

Section 101 contains amendments to Article 1 of the UCM] concerning the definitions of
“military judge” and “judge advocate,” as follows:

Section 101(a) would amend the definition of “military judge” in Article 1(10) to reflect the
changes in Articles 16, 19, 26, and 30a regarding the detailing of military judges. See
Sections 401, 403, 504, and 602, infra.

Section 101(b) would make a technical amendment to Article 1 to reflect the 2003 name

change from the “Air Force Judge Advocate General’s Department” to the “Air Force Judge
Advocate General’s Corps.”
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Article 2 - Persons Subject to this Chapter
10 U.S.C. § 802

1. Summary of Proposal

This proposal would amend Article 2 to clarify personal jurisdiction over reserve
component members performing periods of inactive-duty training. This Report does not
recommend any other changes to Article 2.

2. Summary of the Current Statute

Article 2 defines which persons are subject to the jurisdiction of courts-martial under the
UCM]. Article 2(a) specifies thirteen categories of persons who, by their membership in a
defined category—for example, members of a regular component of the armed forces,
cadets and midshipmen, and persons in the custody of the armed forces serving a court-
martial sentence, among others—are subject to UCM] jurisdiction. Of particular relevance
to this proposal, Article 2(a)(3) provides jurisdiction over members of a reserve
component while on inactive-duty training, including members of the National Guard
performing inactive-duty training while in federal service. Article 2(b) specifies that UCM]
jurisdiction for new enlistees commences upon taking the oath of enlistment. Article 2(c)
supplements subsection (a), defining additional criteria by which a person serving with an
armed force who is not otherwise subject to the Code may “constructively enlist” and
thereby be subject to court-martial jurisdiction.! Article 2(d) specifies requirements for
recalling a servicemember to active duty involuntarily for purposes of military justice
proceedings, and Article 2(e) states that jurisdiction under the statute is subject to the
mental capacity standards provided in Article 76b.

3. Historical Background

The first American Articles of War, enacted by the Continental Congress in 1775, began
with a personal jurisdiction provision that required all officers and soldiers to subscribe to
the Articles of War upon their commissioning or enlistment.2 From that first version of the
Articles of War until 1920, similar provisions regarding jurisdiction appeared in either
Article 1 or the Articles of War Preamble. In 1920, Congress amended the Articles of War to
provide for statutory definitions in Article 1 and, as under the current UCM]J, Congress
provided the various categories of persons subject to military law in Article 2.3 When the

1 See, e.g., United States v. Fry, 70 M.]. 465 (C.A.A.F. 2012).

2 AW 1 of 1775. The statute provided that those already in the Army who chose not to subscribe to the new
Articles could be discharged or retained subject to the rules and regulations of which they entered the
service.

3 AW 2 of 1920.
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UCM] was enacted in 1950, Congress borrowed from Article 2 of the Articles of War, Article
5 of the proposed Articles for Government of the Navy, and a variety of existing federal
statutes to create the new Article 2, delineating twelve categories of persons subject to
UCM] jurisdiction.* Since it was first enacted, Article 2 has been amended several times,
and the issue of personal jurisdiction under the UCM] has been contested regularly in both
military and civilian courts.>

The definitions of some terms are necessary for understanding the application of personal
jurisdiction under the UCM]. As used throughout the Manual for Courts-Martial, the term
“active duty” means full-time duty in the active military service of the United States.® The
term includes full-time training duty, annual training duty, and attendance at a school
designated as a service school by law while in active service.” “Active service” means
service on active duty.? “Inactive-duty training,” means duty performed pursuant to service
regulations as a member of a reserve component of the armed forces.? This duty often
takes place on weekends in four-hour increments commonly referred to as “drill” periods.

Historically, the armed services took different approaches to exercising jurisdiction over
members of a reserve component on inactive-duty training.10 Prior to the UCM]J’s

4 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108; see also Uniform Code of Military Justice:
Hearings on H.R. 2498 Before a Subcomm. of the House. Comm. on Armed Services, 81st Cong. 853-54 (1949)
[hereinafter Hearings on H.R. 2498].

5 See, e.g., United States ex rel. Toth v. Quarles, 350 U.S. 11, 23 (1955) (holding that Congress may not subject
ex-servicemembers to trial by court-martial; such former members, like other civilians, are entitled to the
benefits and safeguards afforded those tried in federal civilian courts); Reid v. Covert, 354 U.S. 1, 5-6 (1957)
(holding that the provisions of Article 2(11), extending court-martial jurisdiction to persons accompanying
the armed forces outside the continental limits of the United States, could not be constitutionally applied to
trial of civilian dependents of members of the armed forces overseas, in times of peace, for capital offenses);
O’Callahan v. Parker, 395 U.S. 258, 273 (1969) (prohibiting trial by court-martial where the member’s alleged
misconduct was not “service-connected”); Solorio v. United States, 483 U.S. 435 (1987) (overruling Parker
and holding that court-martial jurisdiction depends solely on the accused’s status as member of armed
forces); see also United States v. Averette, 19 C.M.A. 363 (1970) (interpreting the prior version of Article
2(10) as providing jurisdiction over civilians only in a time of declared war); REPORT OF THE ADVISORY
COMMITTEE ON CRIMINAL LAW JURISDICTION OVER CIVILIANS ACCOMPANYING THE ARMED FORCES IN TIME OF ARMED
CONFLICT (April 18, 1997); United States v. Ali, 71 M.]. 256, 264-65 (C.A.A.F. 2012), cert. denied, 133 S. Ct. 2338
(2013) (holding foreign national working with the Army as a civilian contractor in Iraq subject to court-
martial jurisdiction under Article 2(a)(10) as amended by NDAA FY 2007, Pub. L. No. 109-364, § 552, 120
Stat. 2217 (2006) (authorizing jurisdiction over civilians accompanying the armed forces during a
“contingency operation.”)). This Report focuses primarily on the application of the UCM] to active and reserve
members of the armed forces. Jurisdiction over civilians has not been invoked frequently in recent decades. In
that context, this Report does not provide a recommendation to amend Article 2 beyond the specific
recommendations regarding reservists under Article 2(3).

610 U.S.C. §101 (d)(1); see R.C.M. 103(21) (Discussion).
71d.

810 U.S.C.§101 (d)(3).

910 U.S.C.§ 101 (d)(7).

10 Hearings on H.R. 2498, supra note 4, at 859.
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enactment in 1950, the Navy, the Marine Corps, and the Coast Guard exercised jurisdiction
in all situations involving reserve training.l! The Navy extended jurisdiction broadly,
subjecting reservists to court-martial jurisdiction for any duty or instruction period, and
any time they wore their uniforms.12 In contrast, the Army historically exercised court-
martial jurisdiction over reservists more narrowly, finding jurisdiction only in situations
where the reservist was using expensive or dangerous equipment.13

During the drafting of the UCM]J, the proposed provision for court-martial jurisdiction over
reservists in an inactive-duty training status specified that “reserve personnel who are
voluntarily on inactive-duty training authorized by written orders” would be subject to
UCM] jurisdiction.14 The “written orders” requirement was added to apply jurisdiction only
to certain types of training and to provide notice of UCM] jurisdiction to the personnel
concerned.1> The legislation was further refined during congressional consideration to
read: “(3) Reserve personnel while they are on inactive-duty training authorized by written
orders voluntarily accepted by them, which orders specify that they are subject to the
code.”16 The legislative history indicates that it was the drafters’ intent to extend court-
martial jurisdiction principally to reservists over training weekends who use dangerous
and expensive equipment such as aircraft and ships, and that it was not intended to cover
other incidental circumstances.1? Article 2(3) was enacted in this revised form as part of
the UCM]. In 1979, the statute was redesignated as Article 2(a)(3) without change.18

In 1986, Congress amended Articles 2 and 3 to make three changes in jurisdiction over
reservists.1? First, Article 2(a)(3) was modified to eliminate the requirement that the
reservist must voluntarily accept orders to active duty in order for court-martial
jurisdiction to attach.2? Second, Article 2(d) was added to provide for authority, under
regulations established by the President, to involuntarily activate reservists not on active

11 1d.; see also United States v. Abernathy, 48 C.M.R. 205, 206 (C.M.A. 1974).
124,
13 [d.

14 Uniform Code of Military Justice, Hearings on S. 857 and H.R. 4080 Before a Subcomm. of the Senate Comm. on
Armed Services, 81st Cong. 859 (1949) [hereinafter Hearings on S. 857 and H.R. 4080]; see also United States v.
Caputo, 18 M.J. 259, 269 (C.M.A. 1984) (compiling a narrative of the applicable Senate legislative history as
APPENDIX B).

15 Hearings on S. 857 and H.R. 4080, supra note 14, at 155.
16 Id.
17 Id. at 154-55.

18 Act of Nov. 9, 1979, Pub. L. No. 96-107, Title VIII, § 801(a), 93 Stat. 810. (This redesignation was the result
of the addition of subsections (b) and (c) to Article 2).

19 NDAA FY 1987, Pub. L. No. 99-661, tit. VIII, 100 Stat. 3816 (1986); see Lawrence v. Maksym, 58 M.]. 808,
812 (N-M. Ct. Crim. App. 2003) (discussing legislative history to the 1986 amendments to Articles 2 and 3).

20 Lawrence, 58 M.]. at 812.
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duty for the purposes of nonjudicial punishment or court-martial proceedings. Third,
Article 3(d) was added to provide that a reservist would still be subject to court-martial
jurisdiction, even after the termination of a period of active duty or inactive duty for
training, for offenses committed during a period of active duty or inactive duty for
training.2!

4. Contemporary Practice

Under Article 2(a)(1), persons subject to UCM] jurisdiction include “[m]embers of a regular
component of the armed forces, including . . . other persons lawfully called or ordered into,
or duty in or for training in, the armed forces, from the dates when they are required by the
terms of the call or order to obey it.” In addition, Article 2(a)(3) specifies that “[m]embers
of a reserve component while on inactive-duty training” are subject to the UCM].
Misconduct by reservists that takes place outside of inactive-duty drill periods, even if
committed on base or in government housing, typically falls outside of UCM] jurisdiction.
Military courts have held to a bright-line rule for personal jurisdiction over reservists,
finding no jurisdiction over a reservist who commits an offense when not on active duty or
inactive-duty training.22

Although Article 2(a)(3) provides a basis for personal jurisdiction over reservists
performing inactive-duty training (IDT) in certain circumstances, jurisdictional gaps
remain: misconduct by a reserve component member carried out while en route from their
home to their IDT drill site, or while berthed in military housing or contract commercial
berthing, or during periods in between successive IDTs (i.e. meal breaks and Saturday
evenings), or while en route from the IDT site to their home typically all fall outside of
UCM] jurisdiction under current law. Misconduct that occurs during the periods described
above, which, for example, could include driving under the influence, damage to
government quarters, or a crime of violence, has the potential to negatively affect good
order and discipline in the armed forces.

5. Relationship to Federal Civilian Practice

Jurisdictional issues based on military status normally do not arise in federal civilian
proceedings except in a narrow class of cases arising under the Military Extraterritorial
Jurisdiction Act.23

In civil litigation, such as cases involving the Federal Tort Claims Act (FTCA), amenability to
military discipline is not sufficient by itself to establish federal liability for the acts of
reservists committed outside the scope of their duties.24

21 Id. (citing Willenbring v. Neurater, 48 M.]. 152, 168 (C.A.A.F. 1998)).

22 See id. (citing Major Tyler ]J. Harder, USA, Moving Towards the Apex: Recent Developments in Military
Jurisdiction, 2003 ARMY LAW. 3, 15 (April/May 2003)).

2318 U.S.C. § 3261.
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6. Recommendation and Justification

Recommendation 2: Amend Article 2 to expand the applicability of UCM] jurisdiction for
reserve component members performing inactive-duty training.

e Under the present interpretation of Article 2(a)(3), UCM] jurisdiction over reserve
component members performing inactive-duty training typically applies only during
individual four-hour drill periods. A clarification in the law is needed to ensure that
UCM] jurisdiction applies to misconduct committed by an individual ordered to
inactive-duty training throughout the drill period, including after working hours.

e The proposed amendments to Article 2 would enhance good order and discipline in
the reserve components of the armed forces by giving commanders better
disciplinary options to address misconduct that takes place incident to periods of
Inactive-Duty Training.

7. Relationship to Objectives and Related Provisions

e This proposal supports MJRG Operational Guidance by addressing an ambiguity in
current law with respect to court-martial jurisdiction over reserve personnel.

8. Legislative Proposal

SEC. 102. CLARIFICATION OF PERSONS SUBJECT TO UCMJ WHILE
ON INACTIVE-DUTY TRAINING.
Paragraph (3) of section 802(a) of title 10, United States Code (article 2(a)
of the Uniform Code of Military Justice), is amended to read as follows:
“(3)(A) While on inactive-duty training and during any of the periods
specified in subparagraph (B)—

“(1) members of a reserve component; and

24 See Hamm v. United States, 483 F.3d 135, 138 (2d Cir. 2007); see, e.g., Hartzell v. United States, 786 F.2d
964, 968 (9th Cir. 1986) (“[A] soldier traveling between duty stations is not acting within the scope of
employment notwithstanding the military’s general right to control his activities.”); Bissell v. McElligott, 369
F.2d 115, 119 (8th Cir. 1966) (“[T]he unique control which the Government maintains over a soldier has little
if any bearing upon determining whether his activity is within the scope of his employment.”).
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“(i1) members of the Army National Guard of the United States
or the Air National Guard of the United States, but only when in
Federal service.

“(B) The periods referred to in subparagraph (A) are the following:

“(i) Travel to and from the inactive-duty training site of the
member, pursuant to orders or regulations.

“(i1) Intervals between consecutive periods of inactive-duty
training on the same day, pursuant to orders or regulations.

“(ii) Intervals between inactive-duty training on consecutive
days, pursuant to orders or regulations.”.

9. Sectional Analysis

Section 102 would amend Article 2(a)(3) of the UCM] to clarify jurisdiction over reserve
component members performing periods of inactive-duty training. The amendment would
provide commanders clearer authority to address misconduct that takes place during
periods incident to inactive-duty training, and during intervals between inactive-duty
training on consecutive days.
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10 U.S.C. § 803

1. Summary of Proposal

This Report recommends no change to Article 3. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 3.

2. Summary of the Current Statute

Article 3 provides UCM] jurisdiction over four special classes of persons. Article 3(a)
provides that if a person commits an offense while subject to the Code, and there is a
subsequent break in that jurisdiction, the person is not relieved from amenability to trial
for that offense once UCM] jurisdiction is re-established. Article 3(b) provides for
continuing court-martial jurisdiction over individuals who are alleged to have fraudulently
obtained a discharge from the military on the issue of the fraudulent discharge. It further
provides that if the servicemember is convicted of fraudulently obtaining a discharge, the
member is then subject to trial by court-martial for all offenses committed before the
fraudulent discharge. Article 3(c) addresses the narrow situation that could arise if a
deserter subsequently enlists in the service (or receives a commission) and is then
discharged from that second term of service. It provides that the deserter is still subject to
UCM] jurisdiction despite the later discharge. Article 3(d) provides that reservists are still
subject to court-martial jurisdiction, even after the termination of a period of active duty or
inactive duty for training, for offenses committed during a period of active duty or inactive
duty for training if they still have time remaining on their military obligation.

3. Historical Background

Under the Articles of War, court-martial jurisdiction was lost over military personnel
following their separation from service.l When the UCM] was enacted in 1950, Article 3(a)
established continuing court-martial jurisdiction over certain discharged members for acts
they committed prior to their discharge.2 The original version of Article 3(a) sought to
balance the interest in terminating court-martial jurisdiction over an individual following a
valid discharge against the interest in holding accountable individuals who committed
crimes in a place where state and federal jurisdiction was lacking, and who had been
subsequently discharged from the service.3 The drafters of the UCM] included subsection
(c) to address a case in which the court held that a discharge from the Navy barred military

LS. REP. NO. 81-486, at 8 (1949).
2 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

3S. REP. NO. 81-486, at 8 (1949).
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prosecution of a person who had deserted from the Marine Corps, subsequently enlisted in
the Navy, and thereafter had been validly discharged from Navy.4

In 1955, the Supreme Court held that Congress could not, under its constitutional authority
to make rules for the government of the armed forces, subject a servicemember who had
been validly discharged to trial by court-martial for a violation of military law committed
before the discharge.> Subsection (d) was added to the statute in 1986, to provide for
continuing UCM] jurisdiction over reservists despite breaks in their periods of service.® In
1987, the President promulgated R.C.M. 204 provisions that reflected and implemented the
changes to Article 3(d) as well as other changes made to Article 2, the main statute
concerning UCM] jurisdiction. In 1992, Congress adopted the current form of Article 3(a) to
align the statute with controlling case law and contemporary practice.”

4. Contemporary Practice

The President has implemented Article 3 through R.C.M. 202 and 204. The Discussion to
R.C.M. 202(a) addresses the implementation of the provisions of Article 3(a)-(c). R.C.M. 204
addresses jurisdiction over reserve personnel. Current service regulations specifically
provide that members whose enlistments have expired but who are still awaiting formal
discharge are subject to UCM] jurisdiction. Under applicable case law, jurisdiction over
active duty military personnel normally continues until: (1) the member receives a valid
discharge certificate; (2) there is a final accounting of pay; and (3) the member has
completed administrative clearance processes required by his or her Service Secretary.8

5. Relationship to Federal Civilian Practice

There is no equivalent to Article 3 in federal civilian practice due to aspects of personal
jurisdiction unique to the military.

6. Recommendation and Justification

Recommendation 3: No change to Article 3.

4 See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 880-81 (1949) (statement of Felix Larkin) (discussing United States ex rel. Hirshberg v.
Cooke, 336 U.S. 210 (1949)).

5 United States ex rel. Toth v. Quarles, 350 U.S. 11, 13-14 (1955).
6 NDAA FY 1987, Pub. L. No. 99-661, § 808, 100 Stat 3816 (1986).

7NDAA FY 1993, Pub. L. No. 102-484, § 1063, 106 Stat 2315 (1992). In 2000, Congress enacted the Military
Extraterritorial Jurisdiction Act, 18 U.S.C. § 3261, which extends federal criminal jurisdiction to validly
discharged military members for felony-level federal offenses committed outside the U.S. while the member
was subject to the UCM].

8 United States v. Hart, 66 M.]. 273, 275 (C.A.A.F. 2008).
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e In view of the well-developed case law addressing Article 3’s provisions, a statutory
change is not necessary.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 3.

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by maintaining a
unique and necessary feature of military practice.

e Changes to jurisdiction over reserve personnel recommended in Article 2 would
provide more clarity as to when a reservist is subject to UCM] jurisdiction during
periods of training and drilling. The proposed amendments to Article 2 are
consistent with the current jurisdictional authority found in Article 3.
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Article 4 - Dismissed Officer’s Right to Trial by

Court-Martial
10 U.S.C. § 804

1. Summary of Proposal

This Report recommends no change to Article 4. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 4.

2. Summary of the Current Statute

In time of war, the President may order the dismissal of an officer.! Article 4 provides that
any officer dismissed by order of the President can make a written application alleging
wrongful dismissal. Upon the filing of such an application, the officer must be tried by a
general court-martial convened by the President as soon as practicable. If the President
fails to convene a court-martial within six months, the Secretary of the service concerned
must substitute an administrative discharge for the dismissal ordered by the President. If a
court-martial is convened but does not adjudge dismissal or death, the Secretary concerned
must substitute an administrative discharge for the dismissal. If an administrative
discharge is substituted for a Presidential discharge, only the President can reappoint the
officer. If an officer is discharged by administrative action, the officer does not have a right
to trial by court-martial under Article 4.

3. Historical Background

Article 4 addresses a difference in procedure that existed between the Army and the Navy
prior to the enactment of the UCM]J in 1950.2 Under the Articles of War, Army officers did
not have the right to request a court-martial when dismissed by the President.3 However,
Article 37 of the Articles for the Government of the Navy provided naval officers with such
a right.# Article 4 provided a uniform rule consistent with the Navy’s practice.> By

110 U.S.C. § 1161(a). The phrase “time of war” is not defined in this section or in case law addressing this
statute. Article 36 of the earlier Articles for the Government of the Navy provided the President the same
authority to dismiss an officer without a court-martial finding. However, instead of providing the authority in
“time of war,” it withheld the authority “in time of peace.” AGN 36 of 1930. Case law interpreting the “in time
of peace” provision of Article 36 held that it “contemplated not a mere cessation of the hostilities, but peace in
the complete sense, officially proclaimed.” See Kahn v. Andersen, 255 U.S. 1, 10 (1921).

Z Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108; see Uniform Code of Military Justice: Hearings on
H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services, 81st Cong. 888 (1949) [hereinafter Hearings
on H.R. 2498].

3 See, e.g., AW 118 of 1920.

4 AGN 37 of 1930; see Hearings on H.R. 2498, supra note 2, at 888.
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requesting a trial, such officers could ‘ameliorate the infamy’ of the dismissal by converting
it to an administrative discharge, if the result of the trial did not support the dismissal.®
Article 4 differed from previously existing law in that it provided—depending on the
results of the court-martial (or whether the trial was convened in a timely manner)—for
the substitution of an administrative discharge rather than completely voiding the
dismissal of the President.” This change was based on concern that Congress lacked the
constitutional authority to provide a means to outright void the decision of the President
concerning the dismissal of an officer.8 The drafters agreed that the President’s decision to
remove an officer from the service could not be curtailed, but believed the characterization
of the officer’s service could be changed based on the findings of a subsequent court-
martial.? Article 4 has remained relatively unchanged since the UCM]’s enactment in 1950.

4. Contemporary Practice

The President has implemented Article 4 through R.C.M. 107. Both the statute and the rule
have limited applicability, as the President may only order the dismissal of an officer
during time of war and there are other administrative procedures for removing officers
from further service.

5. Relationship to Federal Civilian Practice

There is no equivalent to Article 4 in federal civilian practice.
6. Recommendation and Justification
Recommendation 4: No change to Article 4.

e The right of an officer to demand a trial by court-martial after a dismissal by the
President during time of war under Article 4 is not contentious and is a stable
provision, albeit with limited applicability.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 4.

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by maintaining a
unique feature of military practice.

5 Hearings on H.R. 2498, supra note 2, at 888.
61d.
71d.
81d.

91d. at 888-96.
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Article 5 - Territorial Applicability of this Chapter
10 U.S.C. § 805

1. Summary of Proposal

This Report recommends no change to Article 5. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 5.

2. Summary of the Current Statute

Article 5 provides that the UCM] is applicable in all places without limitation.

3. Historical Background

Prior to enactment of the UCMJ, Army courts-martial exercised worldwide jurisdiction for
most offenses, but Navy courts-martial were conducted under provisions that generated
jurisdictional issues.! Article 6 of the Articles for the Government of the United States Navy
(1930), only allowed military trials for murder when the accused was alleged to have been
a person “belonging to any public vessel of the United States,” who committed the offense
outside the territorial jurisdiction of the United States. Even when this provision was
amended in 1945, removing the requirement for the accused to “belong” to a vessel, the
geographical limitation on jurisdiction for murder continued to cause confusion and
difficulty in cases, leading to calls for its elimination.2 The UCM], as enacted in 1950,
adopted the worldwide jurisdictional approach for all offenses3. Other than a technical
amendment in 1956, there have been no other amendments to this article.

4. Contemporary Practice
The President has implemented Article 5 through Rule for Courts-Martial 201(a)(2).
5. Relationship to Federal Civilian Practice

Article 5 is unique to the military given its worldwide mission and does not have a
counterpart in federal civilian law. Geographically, UCM] jurisdiction reaches every place
where servicemembers and other persons subject to the Code are present. Venue in federal
civilian practice is governed by the Federal Rules of Criminal Procedure and by statute.*

1 See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 897 (1949).

Z See Robert S. Pasley and Felix E. Larkin, Navy Court Martial Proposals for Its Reform, 33 CORNELL L. REV 199-
201 (1947).

3 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

4FED. R. CRIM. P. 18 (“Unless a statute or these rules permit otherwise, the government must prosecute an
offense in a district where the offense was committed. The court must set the place of trial within the district
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Except as otherwise expressly provided by enactment of Congress, any offense against the
United States begun in one district and completed in another, or committed in more than
one district, may be inquired of and prosecuted in any district in which such offense was
begun, continued, or completed.> Jurisdiction is provided by statute, such as 18 U.S.C. § 7
(Special Maritime and Territorial Jurisdiction), by some interstate nexus such as a weapon
possessed by a felon,®or by some other legislative finding. Although federal civilian
criminal jurisdiction is generally limited to offenses committed in the special maritime and
territorial jurisdiction of the United States, some federal statutes have been given
extraterritorial application.”

6. Recommendation and Justification
Recommendation 5: No change to Article 5.

e In view of the well-developed case law addressing Article 5’s provisions, a statutory
change is not necessary. The current statute reflects the expeditionary nature of our
armed forces, and is critical to the administration of military justice around the
globe. Part II of the Report will consider whether any changes are needed in the
rules implementing Article 5.

7. Relationship to Objectives and Related Provisions

e This proposal supports the GC Terms of Reference by using the current UCM] as a
point of departure for a baseline reassessment.

e This recommendation supports MJRG Operational Guidance by maintaining a
unique and necessary feature of military practice.

with due regard for the convenience of the defendant, any victim, and the witnesses, and the prompt
administration of justice.”); 18 U.S.C. § 3237.

518 U.S.C. § 3237(a).
618 U.S.C. § 922(g)(1).

7 See generally U.S. Congressional Research Service, Extraterritorial Application of American Criminal Law,
Feb. 15,2012, available at http:/ /fas.org/sgp/crs/misc/94-166.pdf.
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Article 6 - Judge Advocates and Legal Officers
10 U.S.C. § 806

1. Summary of Proposal

This proposal would amend Article 6 by broadening the disqualification provision under
Article 6(c) to include appellate judges, and counsel who have participated in the same
case—including victims’ counsel—in any proceeding before a military judge, preliminary
hearing officer, or appellate court. Part II of the Report will consider whether any changes
are needed in the rules implementing Article 6.

2. Summary of the Current Statute

Article 6 concerns the assignment for duty of judge advocates and the role of staff judge
advocates and legal officers in military justice matters. The article contains four
subsections. Article 6(a) provides that the assignment for duty of judge advocates shall be
made upon the recommendation of the Judge Advocate General or, in the case of Marine
Corps judge advocates, by direction of the Commandant of the Marine Corps; and that the
Judge Advocate General or senior members of his staff shall make frequent field inspections
in supervision of the administration of military justice. Subsection (b) requires convening
authorities to communicate directly with their staff judge advocates or legal officers in all
military justice matters, and empowers staff judge advocates and legal officers to
communicate directly with other staff judge advocates and legal officers in the chain of
command, or directly with the Judge Advocate General. Subsection (c) disqualifies military
judges, trial and defense counsel, investigating officers, and panel members from later
acting as a staff judge advocate or legal officer to any reviewing authority in a case in which
they previously participated. Subsection (d) authorizes judge advocates assigned or
detailed to hold or exercise the functions of civil offices within the government to perform
such duties, subject to reimbursement by the agency concerned under regulations to be
prescribed by the Secretary of Defense and the Secretary of Homeland Security.

3. Historical Background

Article 6 was designed to fulfill four related purposes: (1) to place judge advocates and
legal officers under the independent control of the Judge Advocates General; (2) to enhance
the effectiveness and independence of staff judge advocates and legal officers by requiring
direct communication between them and their commanding officers in all military justice
matters, and by providing for independent communication among judge advocates; (3) to
help prevent interference with the due administration of military justice by the command;
and (4) to ensure review of court-martial cases by independent staff judge advocates.1

1 See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 898 (1949) [hereinafter Hearings on H.R. 2498]; H.R. REP. No. 81-491, at 12-13 (1949); see
also MCM, App. 21 (R.C.M. 105, Analysis).
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Subsections (a)-(c) of the statute were derived from Articles 47a and 11 of the Articles of
War and have changed little since the UCM]J’s enactment in 1950.2 There were no similar
provisions in the Articles for the Government of the Navy.3 In 1967, Congress amended
Article 6(a) to provide the Commandant of the Marine Corps (as opposed to the senior
judge advocate) with the responsibility for the duty assignments of Marine Corps judge
advocates.* This change reflected the unique structure of the Marine Corps and its position
as a distinct military service within the Department of the Navy. Subsection (d) of the
statute, concerning the assignment of judge advocates to hold and exercise the functions of
civil office within the government, was added in 1987.5

4. Contemporary Practice

The President has implemented subsections (b) and (c) of Article 6 through R.C.M. 105 and
R.C.M. 1106(b), respectively. Both rules essentially repeat the statutory provisions.® R.C.M.
503(b)-(c) provide that the Judge Advocates General may permit the detailing of counsel or
military judges from one service to serve as counsel or military judge in a different armed
force, a combatant command, or a joint command, consistent with their authority under
Article 6(a) with respect to assignments for duty of judge advocates.

5. Relationship to Federal Civilian Practice

There is no direct federal civilian analogue for Article 6. However, Article 6’s provisions
concerning the independence of staff judge advocates and legal officers reflect the quasi-
judicial role of these officers within the military command structure, similar to rules and
canons concerning “judicial independence” in the civilian sector.” In addition, 28 U.S.C. §
530B explicitly obligates attorneys for the Government, including Assistant U.S. Attorneys,
to observe applicable state rules of professional responsibility, which preclude attorneys
from assuming roles in cases where they were previously involved in a different capacity.

6. Recommendation and Justification

Recommendation 6: Amend Article 6(c) to expand the disqualification provision
concerning later involvement in the same case as the staff judge advocate or legal officer to
also include appellate judges and counsel who have acted in the same case or in any
proceeding before a military judge, preliminary hearing officer, or appellate court.

Z Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108; see Hearings on H.R. 2498, supra note 1, at 898.
31d.

4 Act of Dec. 8,1967, Pub. L. No. 90-179, 81 Stat. 545.

5 NDAA FY 1987, Pub. L. No. 99-661, § 807(a), 100 Stat. 3905.

6 See also R.C.M. 406(b)(4) (Discussion) (“Grounds for disqualification ... in a case include previous action in
that case as investigating officer, military judge, trial counsel, defense counsel, or member.”).

7 See, e.g., ABA MODEL CODE OF JUDICIAL CONDUCT (2011).
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This proposed amendment would account for the role of victims’ counsel (including
Special Victims’ Counsel under 10 U.S.C. § 1044e) and appellate judges in military
practice, ensuring no conflicts of interest when an individual who has been assigned
for duty in one of these positions is subsequently assigned for duty as a staff judge
advocate to the reviewing authority with respect to the same case.

This proposal also would account for pre-referral proceedings, such as Article 32
preliminary hearings, where the counsel assigned to represent the government or
the defense may not have been specifically detailed as “trial counsel” or “defense
counsel.” In these situations, the assigned counsel should be disqualified from later
action as the staff judge advocate.

This proposal also reflects recent changes to Article 32, redesignating the
“investigating officer” as a “preliminary hearing officer.”

7. Relationship to Objectives and Related Provisions

This proposed change supports MJRG Operational Guidance by addressing an
ambiguity in Article 6(c)’s disqualification provision with respect to victims’ counsel
(including Special Victims’ Counsel under 10 U.S.C. § 1044e), appellate judges, and
counsel who participate in proceedings prior to referral of charges and
specifications for trial, thereby reducing the risk of unnecessary litigation.

This proposal accounts for the establishment of military magistrates who, when
designated to act on matters as authorized under the proposed amendments to
Articles 19 and 30a, would be disqualified from further participation in a case in a
different capacity.

8. Legislative Proposal

SEC. 103. STAFF JUDGE ADVOCATE DISQUALIFICATION DUE TO

PRIOR INVOLVEMENT IN CASE.

Subsection (c) of section 806 of title 10, United States Code (article 6 of the

Uniform Code of Military Justice), is amended to read as follows:

“(c)(1) No person who, with respect to a case, serves in a capacity specified

in paragraph (2) may later serve as a staff judge advocate or legal officer to any

reviewing or convening authority upon the same case.
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“(2) The capacities referred to in paragraph (1) are, with respect to the case
involved, any of the following:
“(A) Preliminary hearing officer, court member, military judge,
military magistrate, or appellate judge.
“(B) Counsel who have acted in the same case or appeared in any
proceeding before a military judge, military magistrate, preliminary hearing
officer, or appellate court.”.

9. Sectional Analysis

Section 103 would amend Article 6, which concerns the assignment for duty of judge
advocates and the role of staff judge advocates and legal officers in military justice matters.
Article 6(c) currently disqualifies military judges, trial and defense counsel, investigating
officers, and panel members from later acting as a staff judge advocate or legal officer to
any reviewing authority in a case in which they previously participated. The proposed
amendments would expressly cover military magistrates when presiding over pre-referral
proceedings under Article 30a, or when presiding, with the parties’ consent, over cases
referred to judge-alone special courts-martial, under Article 19. See Sections 403, 602,
infra. The amendments also would revise the disqualification provision under Article 6(c)
to include appellate judges and counsel (including victims’ counsel) who have participated
previously in the same case or in any proceeding before a military judge (to include a
military magistrate designated under Articles 19 or 30a), preliminary hearing officer, or
appellate court in the same case.
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Article 6a - Investigation and Disposition of
Matters Pertaining to the Fitness of Military Judges
10 U.S.C. § 806a

1. Summary of Proposal

This proposal would align Article 6a with the proposal to allow the detailing of military
magistrates to proceedings under Article 30a, adding “military magistrates” to the list of
officials whose fitness to perform duties shall be subject to investigation and disposition
under regulations prescribed by the President. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 6a.

2. Summary of the Current Statute

Article 6a directs the President to prescribe procedures for the investigation and
disposition of charges, allegations, or information pertaining to the fitness of military
judges and military appellate judges to perform their judicial duties. The statute requires
that such procedures shall be uniform for all armed forces to the extent practicable, and it
directs the President to transmit a copy of the procedures prescribed to the Committees on
Armed Services of the Senate and the House of Representatives.

3. Historical Background

Enacted in 1989, Article 6a was intended by Congress to establish procedures to
investigate and dispose of allegations concerning judges in the military consistent with
similar procedures found in the civilian sector.! Other than minor technical amendments in
1996 and 1999, the statute has remained unchanged since its enactment.

4. Contemporary Practice

The President has implemented Article 6a through R.C.M. 109(c), which was added to the
rule in 1993.2 R.C.M. 109 generally delegates responsibility for professional supervision of
military judges, judge advocates, and other counsel to the service Judge Advocates General.
The specific procedures prescribed in subsection (c) for investigation and disposition of
matters pertaining to the fitness of military judges are modeled after the American Bar
Association’s Model Standards Relating to Judicial Discipline and Disability Retirement
(1978) (ABA Model Standards) and the procedures relating to the investigation of
complaints against federal judges established by the Judicial Conduct and Disability Act of

1 See H.R. REP. N0. 101-331, at 656 (1989) (Conf. Rep.). See generally MCM, App. 21 (R.C.M. 109(c), Analysis).

2 MCM, App. 21 (R.C.M. 109(c), Analysis).
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1980, 28 U.S.C. § 372(c).3 R.C.M. 109(c) recognizes the overall responsibility of the Judge
Advocates General for the professional supervision and discipline of military trial and
appellate judges and provides the Judge Advocates General with final disposition authority
with respect to any findings and recommendations made during the initial inquiry into the
matters alleged.

5. Relationship to Federal Civilian Practice

The procedures prescribed by the President under Article 6a and R.C.M. 109(c) for
investigation and disposition of matters pertaining to the fitness of military judges are
based on similar federal civilian standards and procedures recommended in the ABA Model
Standards and established by federal law under title 28. Specifically, 28 U.S.C. § 351(d)(1)
includes “magistrate judge” within the definition of “judge” with respect to investigations
into fitness for duty complaints against federal civilian judges.

6. Recommendation and Justification

Recommendation 6a: Amend Article 6a to add “military magistrate” to the list of officials
whose fitness to perform duties shall be subject to investigation and disposition under
regulations prescribed by the President.

e This proposal is a conforming amendment to align Article 6a with the proposal to
allow the detailing of military magistrates to proceedings under Article 30a. The
purpose of this proposal is to enable the Judge Advocates General to appropriately
investigate complaints of misconduct or lack of fitness with respect to any official
designated to perform official judicial duties under the UCM]J.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 6a, including any updates needed based on the Judicial
Improvements Act of 2002, 28 U.S.C. §§ 351-364.

7. Relationship to Objectives and Related Provisions

e This proposal supports the GC Terms of Reference and MJRG Operational Guidance
by employing, insofar as practicable, the standards and procedures of the civilian
sector pertaining to the investigation and disposition of matters relating to the
fitness of officials authorized to perform judicial duties, including federal magistrate
judges.

3 Id. This Act was later replaced by the Judicial Improvements Act of 2002, 28 U.S.C. §§ 351-364. See generally
ELIZABETH B. BAZAN, JUDICIAL DISCIPLINE PROCESS: AN OVERVIEW (2005), available at http://fas.org/sgp/
crs/misc/RS22084.pdf.
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8. Legislative Proposal

SEC. 104. CONFORMING AMENDMENT RELATING TO MILITARY

MAGISTRATES.

The first sentence of section 806a(a) of title 10, United States Code (article
6a(a) of the Uniform Code of Military Justice), is amended by striking “military
judge” and all that follows through the end of the sentence and inserting “military
appellate judge, military judge, or military magistrate to perform the duties of the
position involved.”.

9. Sectional Analysis

Section 104 would amend Article 6a of the UCM] to align the statute with the changes
proposed in Article 19 and the proposed new sections, Articles 26a and 30a, concerning
military magistrates. See Sections 403, 507, and 602, infra. Article 6a directs the President
to prescribe procedures for the investigation and disposition of charges, allegations, or
information pertaining to the fitness of military judges and military appellate judges to
perform their judicial duties. The proposed amendment would add “military magistrate” to
the list of officials whose fitness to perform duties shall be subject to investigation and
disposition under regulations prescribed by the President, consistent with federal law
concerning the investigation and disposition of matters relating to the fitness of federal
magistrate judges in the performance of their judicial duties.
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Article 6b - Rights of the Victim of an Offense
Under this Chapter
10 U.S.C. § 806b

1. Summary of Proposal

This proposal would amend Article 6b in order to better align military practice with federal
civilian practice under the Crime Victims’ Rights Act with respect to the relationship
between the rights of victims and the disposition of offenses, as well as the procedures for
judicial appointment of individuals to assume the rights of certain victims. The proposed
amendments also would move recently enacted provisions concerning defense counsel
interviews of victims of sex-related offenses into Article 6b and would extend those
provisions to victims of all offenses, consistent with related victims’ rights provisions.

Part II of the Report will address a number of different areas in the rules implementing (or
implicating) Article 6b, with particular emphasis on structuring the victim’s role in the
disposition decision-making process and ensuring the victim’s right to participate in the
court-martial process is fully realized. Part II of the Report will address pretrial, trial, and
post-trial procedures in the context of victim’s rights. In addition, Part II of the Report will
consider and address recent and proposed changes to the Military Rules of Evidence
impacting victims during the pretrial and trial stages of the court-martial process.

2. Summary of the Current Statute
Article 6b provides victims of offenses under the UCM] with the following rights:
e To be reasonably protected from the accused;

e To reasonable, accurate, and timely notice of any public hearing or proceeding
concerning the continuation of confinement prior to trial of the accused, a
preliminary hearing under Article 32, a court-martial, or clemency and parole board
proceeding involving the crime, or any release or escape of the accused;

e To not be excluded from any such public hearing or proceeding, unless the court,
after receiving clear and convincing evidence, determines that testimony by the
victim would be materially altered if the victim heard other testimony at that
proceeding;

e To be reasonably heard at any public proceeding involving pretrial release,
sentencing, or any parole proceeding;

e To reasonably confer with the attorney for the government in the case;

e To restitution as provided by law;
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e To proceedings free from unreasonable delay; and
e To be treated with fairness and with respect for the victim’s dignity and privacy.

The statute defines a “victim” as an individual who has suffered direct physical, emotional,
or pecuniary harm as a result of the commission of an offense under the UCM]. Subsection
(c) states that the military judge shall designate a representative for the victim in a case
where the victim is under 18 years of age, not in the military, incompetent, incapacitated,
or deceased. The definition of “victim of an offense” under Article 6b applies only to natural
persons. Article 6b(d) provides that nothing in the statute authorizes a cause of action for
damages against the United States or any of its officers or employees. The statute states
that victims may file petitions for writs of mandamus with the Courts of Criminal Appeals
when the victim asserts the trial judge erred in rulings under M.R.E. 412 (Relevance of
alleged victim’s sexual behavior or sexual predisposition) and M.R.E. 513 (Psychotherapist-
patient privilege). These interlocutory appeal provisions serve to highlight a victim’s right
to seek relief by mandamus on the two matters, but they do not restrict victims’ ability to
seek extraordinary relief under applicable law for violations of the other rights that are
listed in Article 6b.1

3. Historical Background

Congress enacted Article 6b in 2013.2 The statute codifies victims’ rights under the UCM]
and incorporates many provisions of the federal Crime Victims’ Rights Act.3In 2014,
Congress amended Article 6b to clarify the definition of victim and the authority to appoint
individuals to assume the rights of certain victims.* The 2014 legislation also added

subsection (e) to the statute regarding petitions for writs of mandamus in connection with
rulings under M.R.E. 412 and 513.5

4. Contemporary Practice

In recent years, legislative changes to the UCM] have addressed concerns about the manner
in which the military justice system has handled sexual assault allegations and the
treatment of victims of sexual assault and other sex-related offenses. These changes have
served to enhance victims’ rights and victim participation throughout the military justice

1 See LRM v. Kastenberg, 72 M.]. 364, 368-69 (C.A.A.F. 2013) (citing cases involving issues other than the
rights under M.R.E. 412 and 513).

2 NDAA FY 2014, Pub. L. No. 113-66, § 1701, 127 Stat. 672 (2013).
318 US.C.§3771.
4 NDAA FY 2015, Pub. L. No. 113-291, § 531(f), 128 Stat. 3292 (2014).

51d. at § 535. Congress further amended subsection (e) in 2015 to expand victims’ opportunity to seek
extraordinary relief. NDAA FY 2016, Pub. L. No. 114-92, § 531, 129 Stat. 726 (2015).
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process. The Department of Defense has addressed these changes primarily through
directives and additional guidance.®

In 2011, Congress enacted legislation providing victims of sexual assault in the military
with legal assistance services, sexual assault response coordinators, and victim advocates.”
In 2013, Congress required the establishment of additional services to provide support to
adult victims of sex-related offenses.8 On August 14, 2013, the Secretary of Defense
directed each of the services to implement special victim’s advocacy programs to provide
legal advice and representation to victims of sex-related offenses.” Congress built upon
this directive by enacting legislation requiring the services to establish Special Victims’
Counsel programs and make available legal assistance and representation to victims of sex-
related offenses.10

In the NDAA FY 2014, Congress also required the Secretary of Defense to designate an
authority within each service to receive and investigate complaints against Department of
Defense civilian employees and military personnel relating to the provision of, or violation
of, victims’ rights under Article 6b.11 The Response Systems to Adult Sexual Assault Crimes
Panel recommended that the Secretary of Defense assess the effectiveness of the complaint
processes to determine whether a more uniform process is needed.12 On December 14,
2014, the Secretary approved the recommendation and referred it to the Services for
implementation.13

6 See, e.g., Dep’t of Defense Inst. (DODI) 6495.02 - Sexual Assault Prevention and Response (SAPR) Propram
Procedures (28 March 2013); DODI 5505.19, Establishment of Special Victim Investigation and Prosecution
(SUIP) Capability Within the Military Criminal Investigative Organizations (MCIOs) (3 Feb. 2015).

7NDAA FY 2012, Pub. L. No. 112-81, § 581, 125 Stat. 1298 (2011).
8 NDAA FY 2013, Pub. L. No. 112-239, § 573, 126 Stat. 1632 (2013).

9 Memorandum from Secretary of Defense Chuck Hagel, “Sexual Assault Prevention and Response” (14 August
2013).

10 NDAA FY 2014, Pub. L. No. 113-66, § 1716, 127 Stat. 966 (2013), adding a Special Victims’ Counsel
requirement to 10 U.S.C. § 1044e. The Special Victims’ Counsel program provides support to victims of sexual
assault, enhances the role of victims within the military justice system, and helps to enforce the rights of
victims under Article 6b. Pursuant to the program, eligible victims can receive legal advice and representation
by a Special Victims’ Counsel on a wide array of matters. Special Victims’ Counsel assist victims: (1) in
understanding the military justice process; (2) by providing legal guidance to victims to allow full
participation in applicable programs, services, and the military justice process; and (3) by representing
victims in proceedings in connection with the reporting, investigation, and prosecution of sex-related
offenses.

n]d at§1701.

12 REPORT OF THE RESPONSE SYSTEMS TO ADULT SEXUAL ASSAULT CRIMES PANEL 31 (June 2014) [hereinafter RESPONSE
SYSTEMS PANEL REPORT].

13 Memorandum from Secretary of Defense Chuck Hagel, “Department of Defense Implementation of the
Recommendations of the Response Systems to Adult Sexual Assault Crimes Panel” (15 December 2014).
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Article 6b became effective immediately upon enactment.l* A recent executive order
contains numerous provisions to implement Article 6b rights throughout the Manual for
Courts-Martial.1> These provisions include the following:

e R.C.M. 305(i) provides crime victims the right to timely notice of the 7-day pretrial
confinement review; the right to attend and be heard at a pretrial confinement
hearing; and the right to confer with the government counsel.

e R.C.M. 405(i)(2) provides crime victims the right to notice of a preliminary hearing
under Article 32, the right to confer with counsel for the government, and the right
to be present at a preliminary hearing.

e R.C.M. 801(a)(6) provides procedures to appoint a representative for victims who
are minors.

e R.C.M. 806(b)(2) provides crime victims the right to attend a court-martial
proceeding and reflects the standard for exclusion from the courtroom articulated
in Article 6b(a)(3).

e R.C.M.906(b)(8) provides crime victims the right to notice of a motion or hearing to
release the accused from pretrial confinement, the right to confer with the trial
counsel, and the right to be heard on the motion.

e R.C.M. 1001 and R.C.M. 1001A implement the requirements of Article 6b(a)(4)(B)
regarding sentencing hearings and further provide crime victims with the right to
make an unsworn statement during the sentencing phase in non-capital courts-
martial.

5. Relationship to Federal Civilian Practice

Article 6b incorporates into the military justice system many of the rights set forth in the
Crime Victims’ Rights Act.1¢ A recent executive order contains numerous provisions to
implement Article 6b rights throughout the Manual for Courts-Martial.1”

14 In its report, the Response Systems Panel provided an extended analysis and recommendations concerning
implementation of Article 6b in various Manual for Courts-Martial provisions and service regulations. See
RESPONSE SYSTEMS PANEL REPORT, supra note 12, at 28-31. Part II of this Report will address these
recommendations and provide additional analysis and recommendations concerning implementation of
Article 6b in the MCM.

15 Exec. Order No. 13,696, 80 Fed. Reg. 35,783 (Jun. 22, 2015).
1618 U.S.C.§ 3771.

17 Exec. Order No. 13,696, 80 Fed. Reg. 35,783 (Jun. 22, 2015).
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6. Recommendation and Justification

Recommendation 6b.1: Amend Article 6b to conform military law to federal civilian
practice by addressing the relationship between victims’ rights under Article 6b and the
exercise of disposition discretion under Articles 30 and 34.

The Crime Victims’ Rights Act, which affords numerous rights to crime victims,
specifically states that those rights do not impair the prosecutorial discretion of the
Attorney General or any officer under his direction. Although Article 6b contains a
nearly identical “No cause of action” provision, the statute does not contain a similar
provision addressing the relationship of the rights afforded to victims under
subsection (a) and the exercise of disposition discretion under the UCM]J.

This proposal would better align military practice with federal civilian practice,
expressly addressing and clarifying the relationship between victims’ rights under
the UCM] and the exercise of disposition discretion by convening authorities under
Articles 30 and 34.

The proposed amendment would serve as a foundation for further clarification in
the Rules for Courts-Martial and other Manual provisions of the role of victims at
various stages in the military justice process.

Recommendation 6b.2: Amend Article 6b to conform military law to federal civilian
practice by expanding the options available for assumption of a victim'’s rights by a proper
representative when the victim is under 18 years of age, incompetent, incapacitated, or
deceased.

The Crime Victims’ Rights Act provides that, “[i]n the case of a crime victim who is
under 18 years of age, incompetent, incapacitated, or deceased, the legal guardians
of the crime victim or the representatives of the crime victim's estate, family
members, or any other persons appointed as suitable by the court, may assume the
crime victim's rights under this chapter, but in no event shall the defendant be
named as such guardian or representative.” This proposal would align military
practice with federal civilian practice by mirroring the language currently contained
in the CVRA, with minor changes to adapt the language to military use.

The proposed amendment would promote efficiency by eliminating the need for the
military judge to designate a representative when another court of competent
jurisdiction has already appointed a legal guardian who can assume the rights of the
victim on their behalf.

Recommendation 6b.3: Amend Article 6b by incorporating the provisions concerning
defense counsel interviews of victims currently located in Article 46(b), extending those
provisions to victims of all offenses.

This provision would address the procedure for interviewing victims in the context
of the rights of all who are designated as victims under Article 6b.
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7. Relationship to Objectives and Related Provisions

These proposals support the GC Terms of Reference by incorporating into military
justice practice, to the extent practicable, the principles of law and the rules of
procedure used in the trial of criminal cases in the U.S. district courts, specifically in
the area of victims’ rights.

Accompanying proposals related to the enhancement of victims’ rights are
addressed in Article 32 (providing for a victim’s input on disposition of offenses),
Article 54 (increasing access to records of trial for victims of any offense), and
Article 140a (providing improved public access to military justice matters).

Proposals for additional substantive offenses related to the matters under Article 6b
include the proposal for Article 93a (improper sexual activity with recruits and
trainees), Article 130 (expand the current prohibition against stalking to include
cyberstalking and threats to intimate partners), and Article 132 (retaliation against
victims and witnesses of crime).

8. Legislative Proposal

SEC. 105. RIGHTS OF VICTIM.

(@) DESIGNATION OF REPRESENTATIVE.—Subsection (c) of section 806b of

title 10, United States Code (article 6b of the Uniform Code of Military Justice), is

amended in the first sentence by striking “the military judge” and all that follows

through the end of the sentence and inserting the following: “the legal guardians of

the victim or the representatives of the victim’s estate, family members, or any

other person designated as suitable by the military judge, may assume the rights of

the victim under this section.”.

(b) RULE oF CONSTRUCTION.—Subsection (d) of such section (article) is

amended—

(1) by striking “or” at the end of paragraph (1);
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(2) by striking the period at the end of paragraph (2) and inserting “;
or”; and

(3) by adding at the end the following new paragraph:

“(3) to impair the exercise of discretion under sections 830 and 834 of

this title (articles 30 and 34).”.

(c) INTERVIEW OF VICTIM.—Such section (article) is amended by adding at
the end the following new subsection:

“(f) COUNSEL FOR ACCUSED INTERVIEW OF VICTIM OF ALLEGED OFFENSE.—
(1) Upon notice by counsel for the Government to counsel for the accused of the
name of an alleged victim of an offense under this chapter who counsel for the
Government intends to call as a witness at a proceeding under this chapter, counsel
for the accused shall make any request to interview the victim through the Special
Victim’s Counsel or other counsel for the victim, if applicable.

“(2) If requested by an alleged victim who is subject to a request for
interview under paragraph (1), any interview of the victim by counsel for the
accused shall take place only in the presence of the counsel for the Government, a
counsel for the victim, or, if applicable, a victim advocate.”.

9. Sectional Analysis

Section 105 contains amendments related to the rights of victims under Article 6b of the
UCM], as follows:

Section 105(a) would clarify the procedure for appointment of individuals to assume the
rights of a victim who is under 18 years of age, incompetent, incapacitated, or deceased,
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consistent with the similar provision in the Crime Victims’ Rights Act. This change would
conform military law to federal civilian law with respect to the procedure for appointment
of individuals to assume the rights of certain victims.

Section 105(b) would clarify the relationship between the rights provided to victims under
the UCM] and the exercise of disposition discretion under Articles 30 and 34, consistent
with a similar provision in the Crime Victims’ Rights Act concerning the exercise of
prosecutorial discretion. This change would conform military law to federal civilian law
with respect to the relationship between the rights of victims and the duties of government
officials to investigate crimes and properly dispose of criminal offenses.

Section 105(c) would move the recently enacted provisions concerning defense counsel
interviews of victims of sex-related offenses from Article 46(b) into Article 6b and would
extend those provisions to victims of all offenses, consistent with related victims’ rights
provisions.

Implementing regulations would address a number of matters concerning the rights of
victims under Article 6b, to include: the ability of victims to be heard on the plea,
confinement, release, and sentencing (including through an unsworn statement); the
victim’s input on the disposition of offenses to the convening authority; the right to notice
of proceedings and the release or escape of the accused; the right not to be excluded from
proceedings absent a required showing; and the right to submit post-trial matters to the
convening authority.

180|Page of 1300



Subchapter II. Apprehension and Restraint

Article 7 - Apprehension (10 U.S.C. § 807 . ercereereereeseesesssessssssssssssssssssssssssssssssssssssssssssssssssans 183
Article 8 - Apprehension of Deserters (10 U.S.C. § 808) ...c.onereeneerceneneeneeneesesseesesseesessessesseenes 185
Article 9 - Imposition of Restraint (10 U.S.C. § 809).......ccumnnininmenenenenensnsesssnsesssssssssssssssssens 187
Article 10 - Restraint of Persons Charged with Offenses (10 U.S.C. § 810) ..ccccovuveenrreerirreens 191
Article 11 - Reports and Receiving of Prisoners (10 U.S.C. § 811)...oonneneneeneeneereeneeseeseens 199
Article 12 - Confinement with Enemy Prisoners Prohibited (10 U.S.C. § 812) .....ccccoeoveneenee 201
Article 13 - Punishment Prohibited Before Trial (10 U.S.C. § 813)....ccconnnnenrneenensenssneens 205
Article 14 - Delivery of Offenders to Civil Authorities (10 U.S.C. § 814).....coevenerenerererneens 207

181|Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP - PART I: UCM] RECOMMENDATIONS

182|Page of 1300



Article 7 - Apprehension
10 U.S.C. § 807

1. Summary of Proposal

This Report recommends no change to Article 7. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 7.

2. Summary of the Current Statute

Article 7 concerns the apprehension of persons subject to the Code for law enforcement
purposes. The article contains three subsections. Article 7(a) defines apprehension as the
taking of a person into custody (equivalent to a civilian “arrest”). Article 7(b) provides that
any person authorized under regulations governing the armed forces to apprehend
persons subject to the Code, or otherwise subject to prosecution under the UCM]J, may do so
upon reasonable belief that an offense has been committed and the person to be
apprehended committed it. This standard is equivalent to probable cause.l In addition,
Article 7(c) provides specific authority to commissioned officers, warrant officers, petty
officers, and noncommissioned officers to apprehend persons in order to “quell quarrels,
frays, and disorders” among persons subject to the Code.

3. Historical Background

Article 7 has not been amended since the enactment of the UCM] in 1950.2 The drafters of
the UCM] chose the word “apprehension” to eliminate confusion created by “a certain
duality of meaning in the words ‘arrest,” ‘restraint, ‘confinement,” and words of that
character” as those terms were used in the Articles of War and the Articles for the
Government of the Navy.3 Under the Code, “apprehension” refers to the initial taking or
seizing of a person into custody. “Arrest” and “confinement” under Article 9, by contrast,
refer to subsequent formal actions that may be taken by the accused’s commanding officer
and that terminate the initial period of custody. The drafters also adopted a standard that
embodies the concept of probable cause, while rejecting any requirement for the issuance
of a warrant prior to apprehension on the grounds that such a requirement would be
inconsistent with the military environment.#

1 See R.C.M. 302(c); see also Article 9(d).
2 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

3 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 902 (1949) [hereinafter Hearings on H.R. 2498]. See generally LT Walter E. Hiner, Apprehension,
Arrest, and Confinement, 1952 JAG JOURNAL 14 (1952).

4 See Hearings on H.R. 2498, supra note 3, at 902.
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4. Contemporary Practice

The President has implemented Article 7 through R.C.M. 302. The rule provides that
apprehensions under Article 7 may be conducted by military law enforcement officials;
commissioned, warrant, petty, and noncommissioned officers; and civilians authorized to
apprehend deserters under Article 8. The remainder of the rule provides the standard for
apprehension (probable cause) and the procedures applicable to apprehensions.

5. Relationship to Federal Civilian Practice

Federal civilian practice and military practice with respect to apprehensions differ slightly
in terminology (“arrest” versus “apprehension”) and in the procedures required for a
lawful apprehension. In the federal civilian system, arrests are generally made upon
warrants issued by the court or a magistrate judge under Fed. R. Crim. P. 4 and 9. In
military practice, apprehensions may be made by military law enforcement personnel upon
probable cause without a warrant.

6. Recommendation and Justification
Recommendation 7: No change to Article 7.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 7.

7. Relationship to Objectives and Related Provisions

e This recommendation supports the GC Terms of Reference by using the current
UCM] as a point of departure for a baseline assessment. Based on the stability in the
case law dealing with Article 7’s substantive provisions, no change is warranted.
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10 U.S.C. § 808

1. Summary of Proposal

This Report recommends no change to Article 8. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 8.

2. Summary of the Current Statute

Article 8 provides that any civilian law enforcement officer authorized to arrest offenders
under federal or state laws may summarily apprehend a deserter from the armed forces
and deliver the person into military custody.

3. Historical Background

In 1885, the Supreme Court held that a civilian law enforcement officer did not have the
authority to arrest a military deserter unless the authority to do so could be “derived from
some rule of the law of England which has become a part of our law, or from the legislation
of Congress.”! The Court concluded that English law had never authorized such arrests and
that existing U.S. law failed to establish the authority to do so0.2 In 1920, Congress amended
the Articles of War to provide civilian law enforcement officers with statutory authority to
arrest deserters.3 Article 8 was based on that original statutory provision and remains
virtually unchanged from its original form.4

4. Contemporary Practice

The President has implemented Article 8 through R.C.M. 302(b)(3), which restates the
statutory provision. The Discussion to R.C.M. 302(b)(3) clarifies that civilian law
enforcement officers do not have the authority to apprehend military members for other
violations of the UCM].

5. Relationship to Federal Civilian Practice

There is no equivalent to Article 8 in federal civilian practice.

1 Kurtz vs. Moffitt, 115 U. S. 487, 498 (1885).
2]d.
3 AW 106 of 1920; see also LEGAL AND LEGISLATIVE BASIS: MANUAL FOR COURTS-MARTIAL, UNITED STATES 39 (1951).

4 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.
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6. Recommendation and Justification

Recommendation 8: No change to Article 8.

e Article 8 remains an important statutory authority in military justice practice and is
the basis for cooperation between military and civilian law enforcement personnel
in desertion cases.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 8.

7. Relationship to Objectives and Related Provisions
e This recommendation supports the GC Terms of Reference and MJRG Operational

Guidance by preserving a unique feature of military law that is essential to the law
enforcement function in desertion cases.
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10 U.S.C. § 809

1. Summary of Proposal

This Report recommends no change to Article 9. Part II of the Report will consider whether
any changes are needed in the rules implementing Article 9.

2. Summary of the Current Statute

Article 9 concerns the imposition of restraint, including arrests and confinement, upon
persons subject to the Code before and during disposition of offenses. Generally, such
forms of restraint are imposed by the order of an accused’s commanding officer and act to
terminate an initial period of custody following an apprehension under Article 7; however,
apprehension is not a prerequisite for the imposition of restraint.! Article 9 is divided into
five subsections. Subsection (a) defines “arrest” as the restraint of a person by an order, not
imposed as a punishment for an offense, directing the person to remain within certain
specified limits. “[C]lonfinement” is defined as the physical restraint of a person. Subsection
(b) provides that an enlisted member may be ordered into arrest or confinement by any
commissioned officer or, if authorized by the member’s commanding officer, by a warrant,
petty, or noncommissioned officer. Subsection (c) provides that commissioned officers,
warrant officers, and civilians subject to the Code may be ordered into arrest or
confinement only by their commanding officer. Subsection (d) provides that no person may
be ordered into arrest or confinement except for probable cause. Finally, subsection (e)
clarifies that Article 9’s provisions do not limit the authority of persons authorized to make
apprehensions under Article 7, such as military law enforcement personnel.

3. Historical Background

Under the Articles of War, the Army used the term “arrest” to refer both to apprehension
and the imposition of restraint.2 The Navy employed the term “close arrest” to describe a
practice that was essentially confinement.3 The drafters of the UCM] sought to eliminate
the confusion created by the use of the term “arrest” to refer both to law-enforcement type
apprehensions (Article 7) and command-directed restraint or confinement pending
disposition of charges, so they placed these authorities in different articles.# Subsections

1 See generally LT Walter E. Hiner, Apprehension, Arrest, and Confinement, 1952 JAG JOURNAL 14 (1952).

2 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 903-4 (1949).

31d.

41d. at 901-3; see also LEGAL AND LEGISLATIVE BASIS: MANUAL FOR COURTS-MARTIAL, UNITED STATES 35 (1951).
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(b)-(d) of Article 9 reflect the practices in place in the Army and the Navy at the time of the
article’s enactment.> Article 9 has not been amended since the UCM]’s enactment in 1950.6

In 1993, in United States v. Rexroat, the Court of Military Appeals clarified that Supreme
Court case law requiring a review of the probable cause basis for pretrial confinement
within 48 hours by a “neutral and detached magistrate” applies to military confinement
orders under Article 9.7 However, the court declined to hold that the 48-hour probable
cause review must be conducted by a military magistrate. Citing the authority given to all
commissioned officers under Article 9(b) to order enlisted members into arrest or
confinement, the court held that the 48-hour review could be conducted by a non-
magistrate commissioned officer, so long as the officer is “neutral and detached” and not
involved in the command’s law enforcement function.8

4. Contemporary Practice

The President has implemented Article 9 through R.C.M. 304 and 305, which govern
pretrial restraint and pretrial confinement, respectively. R.C.M. 304 defines pretrial
restraint as “moral or physical restraint on a person’s liberty which is imposed before and
during disposition of offenses.” The rule then defines the different levels of military
restraint —conditions on liberty, restriction in lieu of arrest, arrest, and confinement—and
the procedures for ordering restraint of persons subject to the Code. R.C.M. 305 provides
the rules and procedures applicable to pretrial confinement pending disposition of charges,
including review of the confinement decision by commanding officers and neutral and
detached pretrial confinement review officers.? These rules and procedures are discussed
in greater detail in the section of this Report addressing Article 10 (Restraint of persons
charged with offenses).

5. Relationship to Federal Civilian Practice

The authority to impose restraint under Article 9 is somewhat analogous to a U.S. district
court’s authority to issue arrest warrants under Fed. R. Crim. P. 4. Furthermore, the review
function of the “neutral and detached officer” under R.C.M. 305(i)(1) (48-hour review) is
similar to the function of the magistrate judge at the initial appearance under Fed. R. Crim.
P. 5 and applicable Supreme Court case law concerning the 48-hour review requirement.10

51d.
6 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

7 United States v. Rexroat, 38 M.]. 292, 295-96 (C.M.A. 1993) (discussing Gerstein v. Pugh, 420 U.S. 103 (1975)
and County of Riverside v. McLaughlin, 500 U.S. 44 (1991)); see also Courtney v. Williams, 1 M.]. 267, 271
(C.M.A. 1976) (“those procedures required by the Fourth Amendment in the civilian community must also be
required in the military community” unless military necessity requires a different rule).

8 Rexroat, 38 M.]. at 298-99.
9 See R.C.M. 305(i)(1).

10 See Gerstein v. Pugh, 420 U.S. 103 (1975); County of Riverside v. McLaughlin, 500 U.S. 44 (1991).
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The notification aspects of the initial appearance under the federal rule are also similar to
the charge notification requirement under Article 30(b) and R.C.M. 305(e); however,
whereas the magistrate judge provides notice to the defendant of the charges in federal
civilian practice, in military practice this is a command function.

6. Recommendation and Justification
Recommendation 9: No change to Article 9.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 9.

7. Relationship to Objectives and Related Provisions

e This recommendation supports the GC Terms of Reference by using the current
UCM] as a point of departure for a baseline assessment. Based on the stability in the
case law dealing with Article 9’s substantive provisions, no change is warranted.

e This recommendation is related to this Report’s proposal in Article 30a to authorize
military magistrates and military judges to conduct specific judicial functions prior
to referral of charges and specifications for trial, including the review of pretrial
confinement decisions.
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Article 10 - Restraint of Persons Charged with

Offenses
10 U.S.C.§ 810

1. Summary of Proposal

This proposal would amend Article 10 to conform the language of the statute to current
practice and related statutory provisions. Additionally, it would place into Article 10 the
requirement for forwarding of charges and, when applicable, the preliminary hearing
report, when an accused is in confinement (currently in Article 33 in the form of an eight-
day forwarding requirement whenever a person is being “held for trial by general court-
martial”). Part II of the Report will consider whether any changes are needed in the rules
implementing Article 10.

2. Summary of the Current Statute

Article 10 concerns restraint of persons charged with offenses and, in conjunction with
Article 33, the actions that must be taken by military commanders and convening
authorities when persons are held for trial by court-martial. The statute provides that any
person subject to the Code who is charged with an offense shall, as the circumstances may
require, be ordered into arrest or confinement; but that any person charged only with an
offense normally tried by a summary court-martial shall not ordinarily be placed in
confinement. The statutory authority for commanding officers and other officials to order
persons subject to the Code into arrest or confinement is provided separately in Article 9.
Article 10 also provides that, when a person is placed in arrest or confinement prior to
trial, immediate steps shall be taken to inform the person of the accusation and to either
proceed to trial or dismiss the charges and release the person.

3. Historical Background

Article 10 was derived from Articles 69 and 70 of the Articles of War and was generally
consistent with the practice in the Navy at the time of the UCM]’s enactment in 1950.1
However, the provision requiring notice to the confined person did not exist in prior laws
or practice.2 The statute has not been amended since it was enacted. The requirement in
the statute that proper authority take “immediate steps” toward trial when an accused has
been ordered into arrest or confinement has been interpreted as creating a speedy trial

1 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 905 (1949) [hereinafter Hearings on H.R. 2498].

2 S.REP. No. 81-486, at 10 (1949); see, e.g., AW 70 of 1920 (“When any person subject to military law is placed
in arrest or confinement immediate steps will be taken to try the person accused or to dismiss the charge and
release him.”).
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right, beyond that provided for in R.C.M. 707 and the Sixth Amendment, for an accused in
pretrial confinement.3

4. Contemporary Practice

The President has implemented Article 10 through R.C.M. 304 (Pretrial restraint), R.C.M.
305 (Pretrial confinement), and R.C.M. 707 (Speedy trial).

R.CM. 304(c) and 305(d) address when a person may be ordered into arrest or
confinement. R.C.M. 304(e) and 305(e) implement Article 10’s notice requirement, and
R.C.M. 305(e) provides that an accused who is ordered into confinement must also be
promptly informed of his right to remain silent and his right to counsel. R.C.M. 304(c) and
R.C.M. 305(d), which address when a person may be ordered into arrest or confinement,
combine the probable cause requirement for restraint articulated in Article 9(d) with the
“as circumstances may require” standard in Article 10 for continued restraint. With respect
to review of pretrial confinement orders, R.C.M. 305 provides for a 48-hour probable cause
review by a “neutral and detached officer”; a 72-hour written memorandum by the
accused’s commander, addressing both probable cause and whether continued
confinement is required by the circumstances; and a 7-day review by a “neutral and
detached officer"—commonly referred to as the “pretrial confinement hearing officer”—
who reviews submissions by the government and the accused and determines whether the
accused should remain in confinement or be released.* Under current Army practice, a
judge advocate specially trained and designated as a military magistrate acts as a pretrial
confinement hearing officer in most cases. In the other services, this role is typically
performed by line officers.

Under R.C.M. 305(j)-(k), a person ordered into confinement is unable to challenge the
appropriateness of the pretrial confinement decision before a military judge with the
power to make findings of fact and conclusions of law until the case is referred to a court-
martial for trial by a convening authority, which can be several months after the imposition
of confinement in many cases.> After referral of charges, issues regarding the legality of
pretrial confinement may be reviewed by the military judge who has the authority under
R.C.M. 305(k) to provide a remedy in the form of day-for-day credit for illegal pretrial
confinement.®

3 See Hearings on H.R. 2498, supra note 1, at 906-12; United States v. Kossman, 38 M.]. 258, 262 (C.M.A. 1993)
(abrogating the presumption of speedy trial violation when pretrial confinement exceeds 90 days, as
previously held under United States v. Burton, 44 C.M.R. 166 (C.M.A. 1971), but requiring the government to
exercise “reasonable diligence.”); id. (“Article 10 does not require instantaneous trials, but the mandate that
the Government take immediate steps to try arrested or confined accused must ever be borne in mind.”).

4R.C.M. 305(h)(2)(C), () (1)-(2).

5 R.C.M. 305(j). Under current law, prior to referral and failing a motion for reconsideration with the pretrial
confinement review officer, the only possible route for a challenge to the pretrial confinement decision within
the military justice system is the unwieldy and narrowly limited opportunity to file an extraordinary writ
with a military Court of Criminal Appeals. See, e.g., United States v. Palmiter, 20 M.]. 90, 97 (C.M.A. 1985).

6 See United States v. Adcock, 65 M.]. 18, 23-24 (C.A.A.F. 2007).
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R.CM. 707 assists in enforcement of the requirement under Article 10 for prompt
disposition of offenses when the accused is in arrest or confinement, by requiring the
government to bring such an accused to trial within 120 days of the imposition of
restraint.” Under the rule, the remedy for failure to comply with the 120-day requirement
is dismissal of the affected charges, possibly with prejudice.8

5. Relationship to Federal Civilian Practice

There are some basic similarities between military practice and federal civilian practice in
the areas of pretrial confinement review and speedy trial. In both systems, an initial review
of the probable cause basis for confinement by a “neutral and detached” official is required
within forty-eight hours of the imposition of confinement. And in both systems, speedy trial
requirements are amplified when the accused is placed in pretrial confinement. Beyond
these basic similarities, however, the systems differ in many ways.

One main difference between military practice and federal civilian practice in the area of
pretrial confinement concerns the right to bail, which does not exist in the military.? The
Bail Reform Act of 1984 prescribes the rules and procedures for pretrial detention of
criminal defendants in the federal civilian system, including the rules concerning release of
defendants from detention pending trial.10 Under the law, defendants can be detained even
if the charged conduct does not give rise to a rebuttable presumption of detention, and the
Government may proceed by proffer at detention hearings.1! In the military, subject to the
confinement review procedures under R.C.M. 305, discretion to impose pretrial
confinement on accused military members rests primarily with military commanders.12 In
the federal civilian system, this function is performed by judicial officers, primarily
magistrate judges, under 18 U.S.C. § 3142 and Fed. R. Crim. P. 5(d)(3).

A second area of difference between the two systems concerns statutory and regulatory
speedy trial provisions. In the federal civilian system, individuals who are arrested are
required to be presented to a magistrate judge without unnecessary delay.13 The Speedy

7 R.C.M. 707(a)(2).
8 R.C.M. 707(d).

9 See Levy v. Resor, 37 C.M.R. 399, 402-03 (C.M.A. 1967) (the right to bail pending trial is not constitutional
but statutory only and in the military there is no statutory provision for such bail) (citing United States v.
Hangsleben, 24 C.M.R. 130, 133 (C.M.A. 1957) (“[[]n the military bail is not available.”)).

10 18 U.S.C. § 3141 et seq.; see United States v. Salerno, 481 U.S. 739, 748 (1987) (“We conclude, therefore, that
the pretrial detention contemplated by the Bail Reform Act is regulatory in nature, and does not constitute
punishment before trial in violation of the Due Process Clause.”).

11 United States v. Stone, 608 F.3d 939, 948-49 (6th Cir. 2010).
12 See Levy, 37 C.M.R. at 404.

13 FED. R. CRIM. P. 5(a)(1)(A). But see United States v. Encarnacion, 239 F.3d 395, 400 n.5 (1st Cir. 2001)
(where unnecessary delay before the probable cause hearing is not used to subject defendant to unwarranted
interrogation, Rule 5(a) does not provide a basis for dismissal of the indictment because defendant cannot be
said to have been prejudiced by the delay).
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Trial Act provides that such individuals who are charged with crimes must proceed to trial
no sooner than thirty days, and no later than seventy days, after their arraignment.14
Individuals charged by complaint must, as a general rule, be indicted within 30 days of
their arrest.15 The statute also governs the computation of time within which a trial must
commence, providing exclusions of time on various grounds, and provides for dismissal of
indictments or informations for a failure to commence trial within the statutory time
limits.16 Under the law, individuals subject to pretrial detention are required to be brought
to trial within ninety days of their detention.1” However, due to the law’s various exclusion
of time provisions, it is not unusual for individuals to be detained for many months, and
even years, before their trials begin. For purposes of the Speedy Trial Act, a trial
commences at the beginning of voir dire.18 The factors used to determine whether
violations of the speedy trial rules should result in dismissal of charges with or without
prejudice include the seriousness of the offense, the facts and circumstances of the case
which lead to the dismissal, and the impact of re-prosecution on the administration of the
Speedy Trial Act and on the administration of justice.1?

A final area of difference between the two systems concerns review of the pretrial
confinement determination. Under R.C.M. 305, judicial review of pretrial confinement
decisions currently cannot take place until after charges have been referred for trial. In the
federal civilian system, when individuals are arrested for a “probable cause” arrest (in
other words, an arrest made before a criminal complaint is filed), the Supreme Court has
required that a judicial officer make a probable cause determination regarding that arrest
within forty-eight hours.20 When probable cause arrests occur over the weekend or
holidays this can be accomplished by presenting the facts to a judicial officer who then
makes a probable cause determination rather than by a formal ‘in-person’ presentation of
the defendant for an initial appearance under Fed. R. Crim. P. 5.21 If probable cause has
already been established as a matter of law, such as with an indictment, then no additional

1418 U.S.C. § 3161(b).

15 [d,

16 18 U.S.C. §§ 3161(h)-3162.
1718 U.S.C. § 3164 (D).

18 United States v. Gonzalez, 671 F.2d 441 (11th Cir. 1982), cert. denied, 456 U.S. 994 (1982); see also United
States v. Crane, 776 F.2d 600, 603 (6th Cir. 1985) (a trial court may not evade the Act by beginning voir dire
within the 70-day limit and then entering a long recess before the jury is sworn in and the rest of the trial
goes forward).

1918 U.S.C. § 3162(a)(1).
20 County of Riverside v. McLaughlin, 500 U.S. 44 (1991).

21 FED. R. CRIM. P. 4.1; see United States v. Bueno-Vargas, 383 F.3d 1104 (9t Cir. 2004) (Customs agent’s
statement of probable cause to detain arrested person pending further proceedings, made under penalty of
perjury and sent to a magistrate judge by facsimile, satisfied Fourth Amendment’s requirement of an oath or
affirmation).
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probable cause determination prior to the initial appearance is required.?2 When
individuals are arrested upon a criminal complaint, they have a right to a preliminary
hearing to determine probable cause within fourteen days of their initial appearance if they
remain in custody, or within twenty-one days if they have been released.?? If an indictment
is returned before the preliminary hearing then probable cause has been established and
the hearing is automatically waived.24 At the preliminary hearing, defendants have the
right to present evidence and to cross-examine witnesses, but they may not seek to
suppress evidence.?> If the magistrate judge finds that probable cause is lacking, he is
required to dismiss the complaint (without prejudice) and discharge the defendant.26

6. Recommendation and Justification

Recommendation 10: Amend Article 10 to conform the language of the statute to current
practice and related statutory provisions, and to incorporate the forwarding requirement
under Article 33. Specifically, divide the article into two subsections. Subsection (a) would
provide that any person charged with an offense under the UCM] “may be ordered into
arrest or confinement as the circumstances require,” except when they are charged with an
offense that is normally tried by summary court-martial. Subsection (b) would require that,
when a person is ordered into arrest or confinement before trial, immediate steps shall be
taken to inform the person of the specific offense of which the person is accused and to try
the person or dismiss the charges and release the person, and would incorporate Article
33’s requirement to forward the charges and specifications and, when applicable, the
Article 32 preliminary hearing report.

e This proposal would conform Article 10 to current practice, in which persons
charged with offenses are ordered into confinement only as the circumstances
require.

e The proposed amendments also would align the language of Article 10 more closely
with related statutory provisions and other changes proposed in this Report.

¢ By moving the provision concerning forwarding of charges from Article 33 to Article
10, the proposed changes would facilitate expeditious processing of all cases
involving pretrial confinement rather than just those expected to be referred to a
general court-martial. This change also would replace the eight-day forwarding
requirement under Article 33 with time frames established in the Manual for
Courts-Martial that would reflect contemporary considerations regarding current

22 See Kalina v. Fletcher, 522 U.S. 118, 129 (1997) (the Fourth Amendment’s probable cause requirement is
satisfied by an indictment returned by a grand jury).

23 FED. R. CRIM. P. 5.1(a)-(c).
24 FED. R. CRIM. P. 5.1(a)(2).
25 FED. R. CRIM. P. 5.1(e).

26 FED. R. CRIM. P. 5.1(f).
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processing times in courts-martial cases while preserving the requirement to
promptly forward the charges and the preliminary hearing report.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 10, with particular emphasis on judicial review of pretrial
confinement decisions under R.C.M. 305 and the requirements for prompt
disposition of offenses under R.C.M. 707 (Speedy trial).

7. Relationship to Objectives and Related Provisions

e This proposal would support the GC Terms of Reference by incorporating, insofar as
practicable, practices and procedures used in U.S. district court into military justice
practice in the area of pretrial confinement review.

e This proposal is related to this Report’s proposal to empower military judges and
military magistrates to exercise judicial review functions before referral of charges
to courts-martial, including with respect to pretrial confinement decisions.

8. Legislative Proposal

SEC. 201. RESTRAINT OF PERSONS CHARGED.

Section 810 of title 10, United States Code (article 10 of the Uniform Code
of Military Justice), is amended to read as follows:
“8810. Art. 10. Restraint of persons charged

“(a) IN GENERAL.—(1) Subject to paragraph (2), any person subject to this
chapter who is charged with an offense under this chapter may be ordered into
arrest or confinement as the circumstances require.

“(2) When a person subject to this chapter is charged only with an offense
that is normally tried by summary court-martial, the person ordinarily shall not be

ordered into confinement.
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“(b) NOTIFICATION TO ACCUSED AND RELATED PROCEDURES.—(1) When a
person subject to this chapter is ordered into arrest or confinement before trial,
Immediate steps shall be taken—

“(A) to inform the person of the specific offense of which the person

Is accused; and

“(B) to try the person or to dismiss the charges and release the person.

“(2) To facilitate compliance with paragraph (1), the President shall
prescribe regulations setting forth procedures relating to referral for trial, including
procedures for prompt forwarding of the charges and specifications and, if
applicable, the preliminary hearing report submitted under section 832 of this title
(article 32).”.

9. Sectional Analysis

Section 201 would amend Article 10 to conform the language of the statute to current
practice and related statutory provisions concerning restraint of persons charged with
offenses and the actions that must be taken by military commanders and convening
authorities when persons subject to the Code are held for trial by court-martial. The
amendments would clarify the general provisions concerning restraint under Article 10,
and would incorporate into Article 10 the requirement under Article 33 for prompt
forwarding of charges in cases involving pretrial confinement. The amendments would
expand the requirement for prompt forwarding to cover special courts-martial as well as
general courts-martial, and would require the establishment of prompt processing
timeframes in the Manual for Courts-Martial. Implementing rules would address pre-
referral review of confinement orders by military magistrates and military judges under
the proposed Article 30a, as well as the requirements for prompt disposition of offenses by
military commanders and convening authorities.
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Article 11 - Reports and Receiving of Prisoners
10 U.S.C.§ 811

1. Summary of Proposal

This Report recommends no change to Article 11. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 11.

2. Summary of the Current Statute

Article 11 provides that a confinement officer may not refuse to accept or keep a prisoner
when provided with a signed statement by a commissioned officer detailing the offense
alleged against the prisoner. Article 11 further requires that the confinement officer report
within twenty-four hours to the prisoner’s commanding officer the name of the prisoner,
the offense alleged against him, and the name of the person who ordered the confinement.

3. Historical Background

Article 11 was based on a consolidation of two offenses within the Articles of War: Article
71 (Refusal to Receive and Keep Prisoners); and Article 72 (Report of Prisoners Received).!
Article 11 was designed to be a reiteration of the law in force at the time, and to
supplement punitive articles 95, 96, and 97, which address unlawful incarceration and
unlawful release of prisoners under the UCM].2 The drafters considered addressing the
subject matter covered by Article 11 in regulations only, but ultimately opted to enact
Article 11 to avoid the perception that “it [was] dropped [because] it was no longer
necessary.”3 Article 11 has not been amended since the UCM]’s enactment in 1950.4

Few reported appellate cases have addressed Article 11 since its enactment. The most
direct analysis was provided in United States v. Espinosa, where the Navy Court of Military
Review found that Article 11’s requirement of a report within twenty-four hours to the
prisoner’s commanding officer was consistent with the due process requirements
articulated by the Supreme Court in Gerstein v. Pugh.> The court noted that the chief intent
of Article 11’s precursors in the Articles of War was evidently “to preclude the
unreasonable detention without trial of the prisoners committed daily to the guard-house

1 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 912-913 (1949).

2]d. at913.
31d.
4 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

5 United States v. Espinosa, 2 M.J. 1198, 1200-01 (N.C.M.R. 1976) (citing Gerstein v. Pugh, 420 U.S. 103
(1975)).
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at post, etc.,, and to secure them a prompt trial by bringing the cases, every twenty-four
hours, (or at other brief regular periods,) to the attention of the commanding officer, who,
upon examination of the facts reported, may determine then and there, so far as in his
power, whether the parties shall be tried or released.”®

4. Contemporary Practice

The President has implemented Article 11(b) through R.C.M. 305(h)(1). The rule closely
follows Article 11(b), except that terms used in Article 11 such as “provost marshal” and
“master at arms” are replaced with the more general term “commissioned, warrant,
noncommissioned, or petty officer into whose charge the prisoner was committed.”

5. Relationship to Federal Civilian Practice

The closest federal civilian corollary to Article 11 is Fed. R. Crim. P. 5(a)(1), which requires
that an arresting officer bring the arrestee before a state or federal judicial officer for an
initial appearance “without unnecessary delay” (unless a statute provides otherwise).”

6. Recommendation and Justification
Recommendation 11: No change to Article 11.

e The language in R.C.M. 305(h)(1) has been updated to accurately reflect terminology
used to describe current practice in confinement facilities. Although the language of
the statute has not been updated, the current statutory provision fully addresses its
intended purpose.

7. Relationship to Objectives and Related Provisions

e This recommendation supports the GC Terms of Reference by using the current
UCM] as a point of departure for a baseline assessment. Based on the stability in the
case law dealing with Article 11’s substantive provisions, no change is warranted.

6 Espinosa, 2 M.]. at 1200 (citing WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 128 (1920 reprint) (2d ed.
1896)).

7 Federal civilian courts address violations of “unnecessary delay” by applying an exclusionary rule to
statements obtained from an accused whose initial appearance before a magistrate judge under FED. R. CRIM.
P.5(a)(1) is “unreasonably delayed.” See Corley v. United States, 556 U.S. 303, 322-23 (2009) (discussing 18
U.S.C. § 3501(c) (permitting admission of defendant’s statements to law enforcement obtained within six
hours of arrest, absent unreasonable delay in effecting the FED. R. CRIM. P. 5(a)(1) initial appearance)).
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Prisoners Prohibited
10 U.S.C.§ 812

1. Summary of Proposal

This proposal would amend Article 12 by limiting the prohibition on confinement of
military members with foreign nationals to situations where the foreign nationals are not
members of the U.S. Armed Forces and are detained under the law of war.

2. Summary of the Current Statute

Article 12 provides that no member of the armed forces may be placed in confinement in
“immediate association” with enemy prisoners or other foreign nationals who are not
members of the armed forces.

3. Historical Background

Article 12 was derived from Article 16 of the Articles of War.l The specific language
included in Article 12 reflected Congressional concern over confining American
servicemembers with foreign prisoners of war.2 The inclusion of the phrase “in immediate
association with” in the statute was intended to permit confinement of military members
with enemy prisoners and foreign nationals within the same confinement facility, including
overseas facilities, but to require segregation between such prisoners and military
members within the facility.3

In recent decades, the services have closed a number of military confinement facilities in
the United States, particularly those at smaller bases and in other areas with low
concentrations of active duty servicemembers.# These closures have resulted in an
increasing number of cooperation agreements between the services and federal, state, and
local authorities to allow sentenced military members to be held at civilian confinement
facilities, in association with civilian prisoners. Although these facilities rarely house
“enemy prisoners,” they frequently house foreign nationals who are not members of the
armed forces. Despite these changes in military confinement practices, however, the

L Article 16 only applied outside the Continental United States. Article 12 of the UCM] is not subject to
geographic limitation. See AW 16 of 1948; see also MCM 1949, Chapter V, 19a.

Z See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 914-15 (1949).

31d.

4 See generally DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION REPORT (2005).
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prohibition on confinement with enemy prisoners and “other foreign nationals not
members of the armed forces” under Article 12 has remained unchanged since the UCM]
was enacted in 1950.5

4. Contemporary Practice

The President has implemented Article 12 through R.C.M. 1113(e)(2)(C), which repeats the
statutory prohibitions in the context of general rules and procedures concerning
confinement of servicemembers.® Article 12 and the rules implementing the statute apply
to all situations in which a convicted servicemember is housed in “immediate association”
with a non-U.S. citizen, regardless of whether the non-citizen is an enemy foreign national.”
In civilian confinement facilities where there are no readily available methods for
identifying which prisoners are foreign nationals, this strict prohibition has resulted in
military members being confined in total isolation.8

5. Relationship to Federal Civilian Practice
There is no equivalent to Article 12 in federal civilian practice.

6. Recommendation and Justification

Recommendation 12: Amend Article 12 to limit the prohibition on confinement of
military members with foreign nationals to situations where the foreign nationals are not
members of the U.S. Armed Forces and are detained under the law of war.

e This change would address situations where military members are incarcerated in
civilian confinement facilities pursuant to an agreement with the armed forces. The
proposed amendment would clarify that this is not the type of situation Article 12
was designed to address as it does not involve confinement in close association with
enemy prisoners or unlawful combatants/detainees.

e This proposed amendment retains the prohibition on confining military members in
immediate association with enemy prisoners.

5 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

6 R.C.M. 1113(e)(2)(C); see also R.C.M. 305(a) (Discussion); DEP’T OF DEFENSE DIRECTIVE 1325.04, Confinement
of Military Prisoners and Administration of Military Correctional Programs and Facilities, 4.3 (17 August
2001) (Certified Current as of 23 April 2007).

7 See, e.g., United States v. McPherson, 73 M.]. 393, 396 (C.A.A.F. 2014) (quoting United States v. Bartlett, 66
M.]. 426, 428 (C.A.A.F. 2008)); United States v. Wilson, 73 M.]. 529, 532 (A.F. Ct. Crim. App. 2014).

8 See, e.g., United States v. Wilson, 73 M.]. 404 (C.A.A.F. 2014) (Article 12 not violated where servicemember
was confined alone to avoid association with foreign nationals where confinement facility had no
methodology for determining which prisoners were foreign nationals).
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7. Relationship to Objectives and Related Provisions
e This proposal is a stand-alone recommendation.
8. Legislative Proposal

SEC. 202. MODIFICATION OF PROHIBITION OF CONFINEMENT OF
ARMED FORCES MEMBERS WITH ENEMY PRISONERS AND
CERTAIN OTHERS.

Section 812 of title 10, United States Code (article 12 of the Uniform Code
of Military Justice), is amended to read as follows:

“8812. Art. 12. Prohibition of confinement of armed forces members with
enemy prisoners and certain others
“No member of the armed forces may be placed in confinement in

Immediate association with—

“(1) enemy prisoners; or
“(2) other individuals—

“(A) who are detained under the law of war and are foreign
nationals; and

“(B) who are not members of the armed forces.”.

9. Sectional Analysis

Section 202 would amend Article 12 to limit the prohibition on confinement of military
members with foreign nationals to situations where the foreign nationals are not members
of the U.S. Armed Forces and are detained under the law of war. Under current law, it is a
violation of Article 12 if a military member is held in “immediate association” with enemy
prisoners or foreign nationals who are not members of the armed forces. Under current
practice, however, it is not uncommon for non-U.S. citizens to be held in the same civilian
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confinement facilities where our military members are held during periods of pretrial or
post-trial confinement. This practice was not anticipated by the drafters of the UCM] in
1949. The proposed amendment to Article 12 would maintain the current strict prohibition
against confining military members in immediate association with enemy prisoners of war,
while clarifying that the restrictions in Article 12 relating to confinement of military
member with “foreign nationals” are limited to situations in which the foreign nationals are
not members of the U.S. Armed Forces and are detained under the law of war. This change
would ease the administrative burden placed on civilian confinement facilities that hold
confined military members, and would prevent military members in these facilities from
being isolated unnecessarily.
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1. Summary of Proposal

This Report recommends no change to Article 13. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 13.

2. Summary of the Current Statute

Article 13 provides that no person may be subjected to punishment pending trial. The
statute clarifies that this does not prohibit pretrial arrest or confinement provided that the
conditions of arrest or confinement may not be any more rigorous than necessary to
ensure the person’s presence at trial. Article 13 also does not prohibit minor punishment
during any period of confinement for disciplinary infractions.

3. Historical Background

Article 13 was based on Article 16 of the Articles of War, and adopted the practices of the
Army and Navy concerning the rigor of pretrial confinement or arrest.! In Article 13, the
drafters of the UCM] removed the ambiguities that had been present in the Articles of War,
and clarified the relationship of Article 13 with the effective date of sentences (Article 57).2
Prior to this change, the Articles of War had been interpreted to prohibit the enforcement
of any sentence until after final approval, even though the accused was placed in
confinement immediately after the sentence was adjudged.3In 1981, the reference to
Article 57 was stricken to “clarify the distinction between the so-called un-sentenced and
sentenced prisoner so that after trial, regardless of whether the sentence had been
executed upon appellate review, post-trial confinees could be administered under similar
programs.”4 The statute has remained unchanged since that time.

1 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 916 (1949) [hereinafter Hearings on H.R. 2498]; H.R. REP. No. 81-491, at 14 (1949).

Z Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108 (“Subject to the provisions of article 57, no
person, while being held for trial or the results of trial, shall be subjected to punishment or penalty other than
arrest or confinement upon the charges pending against him . ..”) amended by Pub. L. 97-81, § 3, 95 Stat. 1085
(1981); see Hearings on H.R. 2498, supra note 1, at 818.

31d. at916.

4+H.R.REP.N0.97-306, at 5 (1981), reprinted in 1981 U.S.C.C.A.N. 1769, 1773; see Act of Nov. 20, 1981, Pub. L.
No.97-81, 95 Stat. 1087.
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4. Contemporary Practice

Article 13 prohibits two types of activities: (1) intentionally imposing punishment on an
accused before a finding of guilt has been adjudged at trial (illegal pretrial punishment);>
and (2) pretrial confinement conditions that are more rigorous than necessary to ensure
the accused's presence at trial (illegal pretrial confinement).¢ The commingling of pretrial
and sentenced prisoners may violate Article 13 if it is intended to punish the prisoner or is
unrelated to any legitimate government purpose.” An accused subjected to illegal pretrial
punishment or confinement under Article 13 is entitled to “meaningful” sentence relief.8

5. Relationship to Federal Civilian Practice

There is no statutory equivalent to Article 13 in federal civilian practice. Federal courts
have, however, held that punishment prior to trial is a violation of the due process clause of
the Fourteenth Amendment.®

6. Recommendation and Justification
Recommendation 13: No change to Article 13.

e In view of the well-developed case law addressing Article 13’s provisions, a
statutory change is not necessary. Part II of the Report will consider whether any
changes are needed in the rules implementing Article 13.

7. Relationship to Objectives and Related Provisions

e This proposal supports the GC Terms of Reference by using the current UCM] as a
point of departure for a baseline reassessment.

e This proposal supports MJRG Operational Guidance by preserving a unique feature
of the military justice system that helps to counterbalance the limitation of rights
available to members of the armed forces.

5 See United States v. McCarthy, 47 M.]. 162, 165 (C.A.A.F. 1997) (“Article 13 prohibits the imposition of
punishment or penalty prior to trial. Such an imposition entails a purpose or intent to punish an accused
before guilt or innocence has been adjudicated.”) (citation omitted).

6 See United States v. Fischer, 61 M.]. 415 (2005) (termination of accused’s pay during pretrial confinement
after his period of obligated service expired did not constitute illegal pretrial punishment).

7 See United States v. Palmiter, 20 M.]. 90, 94-95 (C.M.A. 1985) (citations omitted).

8 See United States v. Harris, 66 M.]. 166, 169 (C.A.A.F. 2008) (noting that while Article 13 violations require
“meaningful relief” an accused is not entitled to additional sentencing relief per se when confinement credit
exceeds confinement adjudged and approved at trial; holding that setting aside accused’s punitive discharge
would be “disproportionate” when confinement credit exceeded approved confinement by 186 days).

9 See Bell v. Wolfish, 441 U.S. 520, 535 (1979) (“[Ulnder the Due Process Clause, a detainee may not be
punished prior to an adjudication of guilt in accordance with due process of law.”); Dodds v. Richardson, 614
F.3d 1185, 1192-1193 (10th Cir. 2010).
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Civil Authorities
10 U.S.C. § 814

1. Summary of Proposal

This Report recommends no change to Article 14. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 14.

2. Summary of the Current Statute

Article 14 concerns the delivery of military offenders to civil authorities. The article is
divided into two subsections. Article 14(a) provides that, in accordance with service
regulations, a member of the armed forces accused of an offense against civil authority
may, upon request, be delivered to the civil authority for trial, subject to being returned
into military custody if the sentence of a court-martial is interrupted. This is a permissive
authority only.! Article 14(b) provides that when a member of the armed forces who is
undergoing sentence of a court-martial is delivered to civil authorities, such delivery
interrupts the execution of any court-martial sentence; and that the civil authorities must,
upon request of competent military authority, return the member to military control. This
provision “encourages cooperation between military and civil authorities when a
sentenced servicemember in military custody also is suspected of having committed
criminal offenses amenable to civilian prosecution.As a result of Article 14(b) . . . if civil
authorities subsequently try, convict, and sentence to confinement the servicemember, the
two sentences, in effect, will run consecutively.”?2

3. Historical Background

Under Army practice prior to the enactment of the UCM], commanders were required, upon
request, to turn a military member accused of a civil crime over to civilian authorities,
except in a time of war. This practice was adopted before the Army had authority to try its
personnel for civil offenses in time of peace, and was originally enacted in the Articles of
War.3 Under Navy practice, on the other hand, commanders exercised broad discretion
with respect to the delivery of enlisted personnel to civilian authorities. Article 14 was
based on the Navy practice.*

1 See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 921 (1949) [hereinafter Hearings on H.R. 2498].

2 United States v. Willenbring, 56 M.]. 671, 681 (A. Ct. Crim. App. 2001).
3 AW 74 of 1920; see also LEGAL AND LEGISLATIVE BASIS: MANUAL FOR COURTS-MARTIAL, UNITED STATES 39 (1951).

4 Hearings on H.R. 2498, supra note 1, at 921.
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In 1988, Congress required the Secretary of Defense to ensure that the Service Secretaries
issued uniform regulations to provide for the delivery of members of the armed forces to
civilian authority when such members have been accused of offenses against civil
authority.5

4. Contemporary Practice

The President has implemented Article 14(a) through R.C.M. 106 and Article 14(b) through
R.CM. 1113(e)(2)(A)(ii). The rules only apply to delivery of military members to
authorities of the United States or its political subdivisions. Delivery of a military member
to a foreign government for trial is ordinarily covered by status of forces agreements.® Each
of the services has regulations outlining the procedures for delivery of a military member
to civilian authorities.

There has been very little case law concerning Article 14 since the UCM]’s adoption, and the
few cases which have dealt with its provisions have affirmed the statute’s continued
relevance and authority.”

5. Relationship to Federal Civilian Practice

Article 14 has no corresponding rule in federal civilian practice.
6. Recommendation and Justification
Recommendation 14: No change to Article 14.

e In view of the well-developed case law addressing Article 14’s provisions, a
statutory change is not necessary.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 14.

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by preserving a unique
feature of the military justice system that supports military discipline while
ensuring appropriate coordination with civilian authorities.

5 NDAA FY 1989, Pub. L. No. 100-456, § 721, 102 Stat. 1918 (1988).
6 MCM, App. 21 (R.C.M. 106, Analysis).

7 See, e.g., United States v. Duncan, 34 M.]. 1232 (A.C.M.R. 1992), aff'd 38 M.]. 496 (C.M.A. 1993) (under Article
14, authority of Department of Justice does not extend beyond right to request that military surrender soldier
for trial in civilian court).
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Article 15 - Commanding Officer’s Non-judicial

Punishment
10 U.S.C. § 815

1. Summary of Proposal

This proposal would retain the wide range of punishments available to commanders to
address misconduct through non-judicial proceedings under Article 15, while precluding
punishment in the form of confinement on a diet consisting only of bread and water. Part II
of the Report will consider whether any changes are needed in the rules implementing
Article 15.

2. Summary of the Current Statute

Article 15 provides commanders with a range of disciplinary measures for minor offenses
in order to promote good order and discipline in the armed forces and correct deficiencies
in servicemembers without the stigma of a court-martial conviction. Article 15 is
implemented through detailed regulations proscribed by the President in Chapter V of the
MCM, and through service-specific regulations. Members may request a trial by court-
martial in lieu of non-judicial punishment except when attached to or embarked on board a
vessel.

Under the current statute, the punishments authorized by Congress include: reduction to
the lowest pay grade; confinement on bread and water or diminished rations for three days
when attached or embarked on a vessel; correctional custody for 30 days; restriction for 60
days; arrest in quarters for 30 days; extra duties for 45 days; forfeitures of one-half of one
month’s pay for three months; and detention of one-half of one month’s pay for two
months. The scope of these punishments may vary depending upon the grade of the
member and that of the imposing authority. Rank reduction, confinement on bread and
water, correctional custody, extra duties, and restriction may only be imposed against
enlisted members. Arrest in quarters is limited to officers.

3. Historical Background

From the earliest days of our nation, commanders have had the authority to impose
disciplinary punishments through a variety of formal and informal procedures.! Congress

1 The ability of commanders to summarily punish sailors for minor offenses has origins in the earliest naval
regulations, and for troops, in regulations and practices promulgated during the Revolutionary War. While
the ability of a ship’s captain to impose punishment was well-established by naval tradition, field
commanders routinely complained of challenges with disciplining their troops, and would often exercise
general orders in order to fill the legislative gaps where discipline was not expressly authorized. See generally
Captain Harold L. Miller, A Long Look at Article 15, 28 MIL. L. REV. 37 (1965).
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codified the ability of a company commander to impose disciplinary punishment in Article
104 of the 1916 Articles of War.2 This provision served as the foundation for Article 15
when the UCM] was enacted in 1950.3 In 1962, Congress amended Article 15 with a view
towards reducing the number of courts-martial for minor offenses.*

4. Contemporary Practice

Non-judicial punishment is governed by Article 15, Part V of the Manual for Courts-Martial,
and service-specific regulations. Article 15 provides substantial discretion to the services in
structuring non-judicial punishment proceedings. Although similar in terms of purpose—
efficient and direct disposition of minor offenses—service regulations and cultures have
created essentially five different variations of this administrative forum, under a variety of
different names: “Captain’s Mast” (Navy and Coast Guard); “Office Hours” (Marine Corps);
“Article 15” (Air Force and Army); or just “NJP” (a commonly used term). The services
apply three different standards of proof during Article 15 proceedings: the Army applies a
beyond a reasonable doubt standard, just as in courts-martial; the Navy, Marine Corps, and
Coast Guard use a preponderance of the evidence standard, recognizing the non-criminal
nature of the proceeding; and the Air Force has no established regulatory standard of
evidence for non-judicial punishment.> The statutorily authorized “vessel exception,” which
precludes a member attached or embarked on a vessel from demanding a court-martial in
lieu of non-judicial punishment proceedings, is utilized primarily by the Sea Services.® The
Army’s Article 15 regulations provide commanders with options with respect to whether
non-judicial punishment records are filed locally or permanently, depending on the rank of
the member and the nature of the offense.”

5. Relationship to Federal Civilian Practice

Non-judicial punishment does not have a direct civilian equivalent. Although civilian
employees are subject to a variety of administrative disciplinary matters, the range of
punishments available under Article 15 and the service-specific procedures and rules that
implement the statute are unique to military service.

2 AW 104 of 1916.

3 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108; see Uniform Code of Military Justice: Hearings on
H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services, 81st Cong. 923-955 (1949).

4 Act of Sept. 7, 1962, Pub. L. No. 87-648, § 1, 76 Stat. 447-450; see Hearings on H.R. 7656 Before Subcommittee
No. 1 of the House Committee on Armed Services, 87th Cong., 1st Sess. 4903 (1962); Miller, supra, note 1, at 37.

5 See AIR FORCE INSTR. 51-202 (Air Force regulation governing non-judicial punishment); ARMY REG. 27-10
(Army regulation governing non-judicial punishment); COMMANDANT INSTR. M5810.E (Coast Guard regulation
governing non-judicial punishment); and JAGINST. 5800.7F (Navy-USMC regulation governing non-judicial
punishment).

6 Id. (confinement on bread and water or diminished rations is not authorized by the Coast Guard). See
generally Dwight H. Sullivan, Overhauling the Vessel Exception, 45 NAVAL L. REV. 57 (1996).

7 See ARMY REG. 27-10 (filing determinations provided under 3-6).
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6. Recommendation and Justification

Recommendation 15: Amend Article 15 to remove punishment in the form of
confinement on a diet limited to bread and water from the list of authorized punishments.

e This proposal reflects confidence in the ability of commanders in a modern era to
administer effective discipline through the utilization of the wide range of
punishments otherwise available under Article 15 and other non-punitive measures.

e Part II of this Report will consider: (1) whether a uniform burden of proof can be
adopted in Part V of the Manual to promote greater consistency in non-judicial
punishment proceedings; (2) whether to enhance options for the services to
administer low-level NJP for minor disciplinary infractions without necessarily
triggering permanent adverse administrative consequences; and (3) whether to
clarify the circumstances qualifying for the “vessel exception.”

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by maintaining a
unique and necessary feature of military practice.

e The recommendation to retain Article 15 largely in its current form reflects a
recognition that NJP effectively promotes good order and discipline at the unit level,
and is essential to the effective administration of military justice in the armed
forces.

8. Legislative Proposal

SEC. 301. MODIFICATION OF CONFINEMENT AS NON-JUDICIAL
PUNISHMENT.
Section 815 of title 10, United States Code (article 15 of the Uniform Code
of Military Justice), is amended—
(1) in subsection (b)—
(A) in paragraph (2)(A), by striking “on bread and water or

diminished rations™; and
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(B) in the undesignated matter after paragraph (2), by striking
“on bread and water or diminished rations” in the sentence beginning
“No two or more”; and
(2) in subsection (d), by striking “on bread and water or diminished
rations” in paragraphs (2) and (3).”

9. Sectional Analysis

Section 301 contains amendments concerning non-judicial punishment under Article 15.
Non-judicial punishment under Article 15 provides commanders with a range of
disciplinary measures for minor offenses to promote good order and discipline in the
armed forces and correct deficiencies in servicemembers without the stigma of a court-
martial conviction. Article 15, as amended, would retain the wide range of punishments
available to commanders to address misconduct through non-judicial proceedings, while
precluding punishment in the form of a diet consisting only of bread and water.
Implementing rules would address several issues concerning the administration of non-
judicial punishment under Article 15, including the standard of evidence at non-judicial
punishment proceedings, the administrative consequences of non-judicial punishment for
minor disciplinary offenses, and the circumstances qualifying for the “vessel exception.”
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Article 16 - Courts-Martial Classified
10 U.S.C. § 816

1. Summary of Proposal

This proposal would establish standard sized panels in non-capital courts-martial: eight
members in a general court-martial, and four members in a special court-martial. As
provided in Article 25a, a general court-martial in a capital case would have a panel of
twelve members. Reflecting longstanding practice, the proposal would require a military
judge at all special courts-martial. The proposed amendments would continue the authority
for judge-alone trials in non-capital cases at the request of the accused. Consistent with the
constitutional authority to authorize civilian non-jury trials without obtaining a
defendant’s consent in cases involving confinement for six months or less, the proposal also
would provide the military justice system with similar discretionary authority for referral
to a judge-alone special court-martial, in which confinement and forfeitures would be
limited to six months or less and no punitive discharge would be authorized (as reflected in
the proposed changes to Article 19). The authority to refer cases to the new judge-alone
forum would be subject to limitations prescribed by the President. This proposal would
retain the summary court-martial.

2. Summary of the Current Statute

Currently, Article 16 authorizes the following types of courts-martial: a general court-
martial, consisting of a military judge and at least five members; a general court-martial
authorized to adjudge the death penalty, subject to the requirements and exceptions of
Article 25a, consisting of a military judge and at least 12 members; a special court-martial
consisting of a military judge and at least three members; a special court-martial without a
military judge, consisting of at least three members; and a summary court-martial
consisting of a single commissioned officer. The current statute establishes minimum
requirements for the number of members, not a fixed panel size, for general and special
courts-martial. The statute also permits judge-alone general and special courts-martial at
the election of the accused in non-capital cases.

3. Historical Background

Modeled after the British Articles of War, the earliest American Articles of War called for
thirteen-member general courts-martial and specified that regimental courts-martial
(analogous to the current special courts-martial) should convene with five members, but
never fewer than three.l Naval courts-martial at that time impaneled at least six members,
a number that was eventually reduced to three (five for capital cases). After the American

LAW XXXVIII of 1775. See generally Major Stephen A. Lamb, The Court-Martial Panel Selection Process: A
Critical Analysis, 137 MIL. L. REV. 103, 114-117 (1992).
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Revolution, and in order to account for the limited-size of America’s military forces, the
Articles of War and Articles for the Government of the Navy adopted the practice of seating
five to thirteen officers in general courts-martial, with regimental courts-martial (or
“summary” courts-martial in the Navy) fixed at three members.2 By 1920, the practice
under the Articles of War was again amended by having no fewer than five members in
general courts-martial and no fewer than three members in special courts-martial, a
practice that has remained in place since that time.3

The 1920 Articles of War created the position of the law member.# The law member was
one of the appointed court members and was seated with them.> As a court member, the
law member had an equal vote in deciding all questions submitted to a vote or ballot of the
court, including challenges, findings, sentence, and any interlocutory questions submitted
to a vote of the court.® Although the law member made evidentiary and procedural rulings,
the court members could overrule the law member, just as they could reject the advice of
the prosecuting judge advocate.” When a court member objected to a law member’s ruling,
the members decided the question by a majority vote.8 In special courts-martial, which had
no appointed law member, the court president performed the role of law member by
making rulings in open court.”

When the UCM] was enacted in 1950, Congress replaced the law member with a “law
officer.”10 The law officer was no longer one of the court members and sat apart from them
during trial, usually in the front of the courtroom on a raised dais, where one would expect
a judge to sit.11 The law officer did not deliberate or vote with the members, and could not
discuss the case with the members outside of the presence of the accused, except to help
put the findings and sentence into proper form. Then, in 1968, Congress replaced the law
officer with a military judge, aligning the judicial powers of the position roughly with the

ZSee, e.g, AW 5, 6 of 1916; see also Dwight H. Sullivan, Playing the Numbers: Court-Martial Panel Size and the
Military Death Penalty, 158 MIL. L. REV. 1, 3-11 (1998).

3AW 5, 6 of 1920. Under the Articles of War, only officers could sit on court-martial panels. See also AGN 27,
45 of 1930 (requiring a minimum of five members for general courts-martial and three members for
summary courts-martial, which were the equivalent of special courts-martial in Navy practice).

4+ AW 8 of 1920.

5 MCM 1921, 183.

6 MCM 1921, 189a.

7AW 31 0f 1920; MCM 1921, {89a.

8 ]d. A secret ballot was used only on the findings.

o1d.

10 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

11 MCM 1951, {61b.; see also id. at 500 (schematic of seating in general court-martial).
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powers of federal civilian judges.12 For the first time, the accused could elect trial by a
military judge alone—without court members—in both general and special courts-
martial.13 The military judge’s new powers included the power to release an accused from
pretrial confinement, and to hold sessions outside the presence of the members at the
pretrial, trial, and post-trial stages under Article 39(a).14 In addition, before any special
court-martial could adjudge a bad-conduct discharge, Congress required the appointment
of a military judge and legally trained counsel for both sides.15

The summary court-martial, composed of a single commissioned officer, has been a
codified feature of military justice practice since the late nineteenth century, and has been a
disposition option for low-level offenses under the UCM] since its enactment in 1950. Case
law and practice have identified it as being distinct from the other courts-martial, as it is an
administrative, non-criminal forum without the consequence of criminal liability.16

4. Contemporary Practice

The President has implemented Article 16 through R.C.M. 501, 502, and 503, which provide
the rules and procedures concerning the composition of courts-martial and the
qualifications, duties, and detailing of courts-martial personnel, including panel members.
In accordance with the criteria under Article 25 and the procedures under R.C.M. 502-503,
court-martial convening authorities develop a list of best-qualified members whom they
detail to a particular court-martial. As a general practice, the number detailed to a court-
martial will be greater than the minimum required by Article 16 in order to account for the
possibility of excusals and successful challenges. Even with excusals and challenges, courts-
martial frequently impanel more than the required number of members. Under current
practice, the excess members cannot be returned to their units to perform their regular
duties, but must continue to sit on the panel through the completion of the court-martial.
As a result, the panel size can vary from case to case, even in cases involving similar
charges. Because the size of the panel can vary, so can the percentage required for a
conviction, anywhere from 67% (e.g., two out of three members, four out of six, six out of
nine) to 80% (e.g., four out of five members).

With respect to special courts-martial without a military judge, although current law
continues to provide authority for this forum, the services have a longstanding practice of
assigning a military judge to every special court-martial. Summary courts-martial remain

12 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335-36.

13 Id. By 1988, about three-quarters of all trials by special and general courts were before a military judge
sitting alone without court members. See Military Justice Statistics, the Army Lawyer, Feb. 1988 at 54. The
exact figures for judge-alone cases at that time were: GCM, 71.2%; BCDSPCM, 78.4%; and SPCM, 65.8%.

14 Military Justice Act of 1968, at 82 Stat. 1338, 1341.
15 Military Justice Act of 1968, at 82 Stat. 1335-36.

16 See Middendorf v. Henry, 425 U.S. 25 (1976). For a more detailed analysis of the evolution of the summary
court-martial, see the Section in this Report analyzing Article 20.
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an available forum for the disposition of minor offenses in a court-martial proceeding
without a detailed military judge.

5. Relationship to Federal Civilian Practice

In federal civilian practice and state criminal practice, judges preside in all criminal
proceedings, including in misdemeanor cases. Furthermore, federal juries are required to
have twelve jurors in all cases, except when the defendant is charged with Class B or C
misdemeanors or violations, in which case the defendant is not entitled to a jury trial.1”
Among the fifty states, Florida, Connecticut, Utah, and Arizona allow for felony-level
convictions in non-capital cases by juries of fewer than twelve—with Florida and
Connecticut authorizing six-person juries, and Utah and Arizona requiring an eight-person
jury. However, there is no civilian jurisdiction, state or federal, that allows jury panels to
fluctuate between cases depending on the size of the initial venire and the number of
excusals or challenges granted. Military panels are not subject to the same general
constitutional requirements as civilian juries in terms of their size.18

6. Recommendation and Justification

Recommendation 16.1: Amend Article 16 to establish standard panel sizes in all courts-
martial: eight members in a general court-martial (subject to the requirements of Article
25ain capital cases), and four members in a special court-martial.

e The current system creates an anomaly by varying the percentage required for a
conviction based upon the happenstance of the number of members who remain on
the panel after challenges and excusals—a variance that can range from 67% to
80% depending on the number of members impaneled to the court-martial.

e The recommendation for a standard four-member special court-martial and a
standard eight-member non-capital general court-martial—in conjunction with the
change proposed in Article 52 to require a fixed percentage (75%) of votes on the
findings in all cases—will eliminate this anomaly. The proposed changes would
provide an appropriate number of members for group discussion and deliberation,
while ensuring that the operational requirements of convening authorities are
appropriately balanced.

e The proposal would address the inefficiencies that result from the current
requirement for the court-martial to impanel every member detailed in excess of the
required number. Although it is necessary for the convening authority to detail a
number of members larger than the minimum in order to take into account the
potential for challenges and excusals, the current system creates a burden on

1718 U.S.C. § 3559; FED. R. CRIM. P. 58(b)(2); see United States v. Merrick, 459 F.2d 644 (4th Cir. 1972).

18 See Ex parte Quirin, 317 U.S. 1, 17 (1942); Sanford v. United States, 586 F.3d 28, 35 (D.C. Cir. 2009);
Mendrano v. Smith, 797 F.2d 1538, 1544 (10th Cir. 1986).
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military effectiveness by requiring the excess members to remain on the panel
rather than return to their regular duties.

The proposed standard panel sizes for general and special courts-martial are well
within the range of the number of members that currently sit in most courts-martial.
The twelve-member general court-martial in capital cases is consistent with the
current minimum number of members required in that forum.

The proposed standard panel size for general courts-martial will be subject to the
requirements of the proposed amendments to Article 25a, requiring a standard
panel of twelve members in capital cases.

To address excusals of members that may occur during the course of trial, the
proposed amendments to Article 29 will provide the procedure for replacements,
options for the use of alternate members, and the opportunity for non-capital
general courts-martial to proceed with a reduced panel, but no fewer than six
members.

Recommendation 16.2: Amend Article 16 to require a military judge to be detailed to all
special courts-martial.

Although the UCM] has authorized special courts-martial to proceed without a
detailed military judge (subject to restrictions on punishment), the military services
have long required the presence of a military judge to preside at all special courts-
martial. In the unlikely event that a disciplinary proceeding is needed to address
misconduct in a situation where a judge cannot be readily assigned, a commander
will continue to have the broad authority to issue non-judicial punishment under
Article 15, as well as the authority to refer charges to a summary court-martial, a
one-officer court without a military judge or counsel, which is empowered to
impose an array of punishments, including up to thirty days of confinement.

Recommendation 16.3: Amend Article 16 to provide the military justice system with an
option for a judge-alone trial special court-martial, with confinement limited to six months
or less, as reflected in the proposed changes to Article 19.

The proposed authority for referral of cases to a judge-alone special court-martial
draws upon the successful experience of the military justice system with judge-
alone trials since 1968. It also draws upon the experience in the federal civilian
system, as well as in state courts, in which an accused defendant does not have the
right to trial by jury when the confinement does not exceed six months.

Consistent with federal civilian practice, the confinement that could be adjudged in a
case referred to a judge-alone special court-martial would be six months or less;
forfeitures would be capped at six months; and a punitive discharge would not be
available, in accordance with the proposed changes to Article 19.

The convening authority would have discretion, subject to such limitations that the
President may prescribe by regulation, in deciding whether to refer a case to a
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judge-alone special court-martial or to a traditional special court-martial
empowered to adjudge up to twelve months confinement and forfeitures, as well as
a punitive discharge. At the traditional special court-martial, the accused would
have the same opportunity as under current law to elect a judge-alone trial or a trial
with a panel of members.

The judge-alone special court-martial will provide the convening authority with a
greater range of disposition options, which may prove particularly useful when
addressing cases involving a request for court-martial arising out of a non-judicial
punishment or summary court-martial refusal, and in deployed environments
where operational demands may make it difficult to assemble a panel to address
cases involving minor misconduct.

7. Relationship to Objectives and Related Provisions

The proposal to create a referred judge-alone special court-martial supports the GC
Terms of Reference by incorporating a practice used in U.S. district courts—the
judge-alone trial with a punishment cap of six months confinement (and no punitive
discharge in the military context). This proposal supports MJRG Operational
Guidance by promoting the first of six “key principles”: discipline in the armed
forces. The judge-alone special court-martial would offer military commanders a
new disposition option for low-level criminal misconduct—one that would be more
efficient and less burdensome on the command than a special court-martial, but
without the option for the member to refuse as in summary courts-martial and non-
judicial punishment.

The proposed amendments that would require standard panel sizes in all general
and special court-martial support MJRG Operational Guidance by employing the
standards and procedures of the civilian sector with respect to consistency between
jury/panel sizes insofar as practicable in military practice.

In the section of this Report addressing Article 20, clarifying language has been
proposed to incorporate the Supreme Court’s treatment of the summary court-
martial as an administrative, non-criminal forum.

8. Legislative Proposal

SEC. 401. COURTS-MARTIAL CLASSIFIED.

Section 816 of title 10, United States Code (article 16 of the Uniform Code

of Military Justice), is amended to read as follows:
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“8816. Art. 16. Courts-martial classified
“(@) IN GENERAL.—The three kinds of courts-martial in each of the armed
forces are the following:

“(1) General courts-martial, as described in subsection (b).

“(2) Special courts-martial, as described in subsection (c).

“(3) Summary courts-martial, as described in subsection (d).

“(b) GENERAL COURTS-MARTIAL.—General courts-martial are of the
following three types:

“(1) A general court-martial consisting of a military judge and eight
members, subject to sections 825(d)(3) and 829 of this title (articles 25(d)(3)
and 29).

“(2) In a capital case, a general court-martial consisting of a military
judge and the number of members determined under section 825a of this title
(article 25a), subject to sections 825(d)(3) and 829 of this title (articles
25(d)(3) and 29).

“(3) A general court-martial consisting of a military judge alone, if,
before the court is assembled, the accused, knowing the identity of the
military judge and after consultation with defense counsel, requests, orally
on the record or in writing, a court composed of a military judge alone and

the military judge approves the request.
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“(c) SpeciAL COURTS-MARTIAL.—Special courts-martial are of the
following two types:
“(1) A special court-martial, consisting of a military judge and four
members, subject to sections 825(d)(3) and 829 of this title (articles 25(d)(3)
and 29).
“(2) A special court-martial consisting of a military judge alone—
“(A) if the case is so referred by the convening authority,
subject to section 819 of this title (article 19) and such limitations as
the President may prescribe by regulation; or
“(B) if the case is referred under paragraph (1) and, before the
court is assembled, the accused, knowing the identity of the military
judge and after consultation with defense counsel, requests, orally on
the record or in writing, a court composed of a military judge alone
and the military judge approves the request.
“(d) SUMMARY COURT-MARTIAL.—A summary court-martial consists of one
commissioned officer.”.

9. Sectional Analysis

Section 401 contains amendments concerning courts-martial classifications under Article
16 of the UCM]. Under current law, general courts-martial consist of a military judge and
not less than five members in non-capital cases, or a military judge alone upon the election
of the accused. Special courts-martial consist of not less than three members, a military
judge and not less than three members, or a military judge alone upon the election of the
accused. Because there is a variable number of members in each case, the number of votes
required for a conviction under Article 52 can fluctuate from case to case without any
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guiding principle to ensure consistency. See Section 715, infra (discussing voting by the
court-martial panel under Article 52). The proposed amendments seek to enhance military
justice and improve the consistency of court-martial panel deliberations by establishing
standard panel sizes: twelve members in capital general courts-martial, eight members in
non-capital general courts-martial, and four members in special courts-martial. As
amended, Article 16 would include references to Article 25a (addressing panel size in
capital cases), Article 25(d) (addressing the initial detailing of members by the convening
authority), and Article 29 (addressing the impaneling of members and the impact of
excusals on panel composition).

Article 16(c), as amended, would require a military judge to be detailed to all special
courts-martial, reflecting current military practice and similar federal and state civilian
practice. The amendments also would add the option of referral to a non-jury (judge-alone)
special court-martial. Such a forum is common among civilian criminal jurisdictions. See 18
U.S.C. § 3559; Fed. R. Crim. P. 58(b)(2); United States v. Merrick, 459 F.2d 644 (4th Cir.
1972). Providing commanders with this option would generate greater efficiencies in the
military justice system for the adjudication of low-level, misdemeanor-equivalent offenses.
As provided in the proposed amendments to Article 19, punishments at this forum could
include confinement and forfeitures limited to no more than six months and would not
include a punitive discharge. In addition, a military magistrate designated by the detailed
military judge could preside when authorized under service regulations and with the
consent of the parties. See Section 403, infra. Implementing provisions in the Manual for
Courts-Martial would establish limits on the types of offenses that could be referred for
trial at this forum.
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Article 17 - Jurisdiction of Courts-Martial in

General
10 U.S.C. § 817

1. Summary of Proposal

This Report recommends no change to Article 17. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 17.

2. Summary of the Current Statute

Article 17 provides that each armed force has court-martial jurisdiction over all persons
subject to the UCM]. Subsection (a) provides each armed force with court-martial
jurisdiction over all persons subject to the Code and authorizes the President to prescribe
regulations for jurisdiction by one armed force over the personnel of another (i.e.,
“reciprocal jurisdiction”). Subsection (b) provides for departmental review of cases tried by
one armed force by the service of the accused.

3. Historical Background

Article 17 has not been amended since the UCM]’s enactment in 1950.1 However, the
regulatory language for reciprocal jurisdiction contained in R.C.M. 201(e) was amended in
1986 (post-Goldwater-Nichols Act) to conform the statute to the reorganization of the joint
service environment.2

4. Contemporary Practice

The President has implemented Article 17 through R.C.M. 201(e). Under the rule, unified
and specified combatant commanders are authorized to convene courts-martial over
members of any service within their respective command, subject to service-specific
regulations or agreements. In the event of disagreement among Service Secretaries,
military departments, or combatant commanders, the Secretary of Defense or his designee
designates the appropriate organization to exercise jurisdiction.3 The rule and its guidance

1 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

2 Goldwater-Nichols Department of Defense Reorganization Act of 1986, Pub. L. No. 99-443, tit. II, § 211(b),
100 Stat. 992.

3In its 2013 Final Report, the Defense Legal Policy Board’s (DLPB) Subcommittee on Military Justice in
Combat Zones found that, throughout the conflicts in Iraq and Afghanistan, the individual Services continued
to maintain control over military justice matters related to their own personnel, despite operating in a joint
environment. The Subcommittee recommended that military justice jurisdictional responsibilities be
determined and prescribed during the joint-planning process. It is possible for the Services to implement the
DLPB recommendations under existing statutory and regulatory authority. Part II of this Report will consider
whether any regulatory changes are needed to facilitate the exercise of military justice jurisdiction over
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are consistent with the original “congressional intent that reciprocal jurisdiction ordinarily
not be exercised outside of joint commands or task forces, and is designed to protect the
integrity of intraservice lines of authority.”+

5. Relationship to Federal Civilian Practice

There is no equivalent to Article 17 in federal civilian practice.
6. Recommendation and Justification
Recommendation 17: No change to Article 17.

e Article 17 requires no amendments. As drafted, the statute provides all necessary
authority for, and restrictions concerning, reciprocal jurisdiction.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 17.

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by maintaining a
unique and necessary feature of military practice.

personnel by joint commanders in future conflicts and deployed environments. See DEFENSE LEGAL POLICY
BOARD, REPORT OF THE SUBCOMMITTEE ON MILITARY JUSTICE IN COMBAT ZONES: MILITARY JUSTICE IN CASES OF U.S.
SERVICE MEMBERS ALLEGED TO HAVE CAUSED THE DEATH, INJURY OR ABUSE OF NON-COMBATANTS IN IRAQ OR
AFGHANISTAN, 4.0 Subcommittee Findings and Recommendations, 35 (DEP'T OF DEF. MAY 30, 2013).

4+ MCM, App. 21 (R.C.M. 201(e), Analysis) (citing Uniform Code of Military Justice: Hearings on H.R. 2498 Before
a Subcomm. of the H. Comm. on Armed Services, 81st Cong. 612-15,957-58 (1949)).

228|Page of 1300



Article 18 - Jurisdiction of General Courts-Martial
10 U.S.C.§ 818

1. Summary of Proposal

This proposal would make a conforming changes to align Article 18 with the revised
descriptions of the types of courts-martial under Article 16, and would specify the sexual
offenses currently listed under Article 56(b)(2), over which general courts-martial have
exclusive jurisdiction.

2. Summary of the Current Statute

Article 18 establishes the jurisdiction of general courts-martial over persons subject to the
UCM], including those subject to military tribunal under the law of war. The statute
authorizes general courts-martial to adjudge all punishments available under the UCM],
including death, subject to any limitations prescribed by the President; however, it
expressly prohibits judge-alone general courts-martial from exercising jurisdiction in cases
where the death penalty may be awarded. Article 18(c) limits jurisdiction over the sex-
related offenses listed under Article 56(b)(2).

3. Historical Background

Congress has amended Article 18 twice since the UCM] was enacted in 1950.1 The statute
was first amended in 1968, in order to prohibit judge-alone general courts-martial in
capital cases.2 More recently, in 2013, Congress amended Article 18 by dividing the statute
into three subsections and, in subsection (c), limiting jurisdiction over the sex-related
offenses specified under Article 56(b)(2) to general courts-martial.3

4. Contemporary Practice

The President has implemented Article 18 through R.C.M. 201 (Jurisdiction in general),
R.CM. 202 (Persons subject to the jurisdiction of courts-martial), and R.C.M. 203
(Jurisdiction over the offense), which are consistent with the statutory provisions.

5. Relationship to Federal Civilian Practice

There is no equivalent to Article 18 in federal civilian practice.

1 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.
2 The Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335 (1968).

3 NDAA FY 2014, Pub. L. No. 113-66, § 1705(b), 127 Stat. 672 (2013).

229 |Page of 1300



REPORT OF THE MILITARY JUSTICE REVIEW GROUP — PART I: UCM] RECOMMENDATIONS

6. Recommendation and Justification

Recommendation 18: Amend Article to conform the statute to the proposed changes to
Article 16 concerning the types of general courts-martial and the proposed changes to
Article 56 concerning sex-related offenses.

e This proposal would retain current law with non-substantive conforming changes
necessitated by the proposed amendments to Article 56.

7. Relationship to Objectives and Related Provisions

e This recommendation supports the GC Terms of Reference by using the current
UCM] as a point of departure for a baseline reassessment.

e This recommendation supports MJRG Operational Guidance by minimizing change
to an area recently revised by Congress; taking into account the importance of
maintaining system balance; and maintaining a unique and necessary feature of
military practice.

e This recommendation would align Article 18 with the proposed changes in Articles
16 and Article 56.

8. Legislative Proposal

SEC. 402. JURISDICTION OF GENERAL COURTS-MARTIAL.
Section 818 of title 10, United States Code (article 18 of the Uniform Code
of Military Justice), is amended—
(1) in subsection (b), by striking “section 816(1)(B) of this title
(article 16(1)(B))” and inserting “section 816(b)(3) of this title (article
16(b)(3))”; and
(2) by striking subsection (c) and inserting the following:
“(c) Consistent with sections 819 and 820 of this title (articles 19 and 20),

only general courts-martial have jurisdiction over the following offenses:
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Article 18 - Jurisdiction of General Courts-Martial

“(1) A violation of subsection (a) or (b) of section 920 of this title
(article 120).

“(2) A violation of subsection (a) or (b) of section 920b of this title
(article 120b).

“(3) An attempt to commit an offense specified in paragraph (1) or (2)
that is punishable under section 880 of this title (article 80).”.

9. Sectional Analysis

Section 402 would make conforming changes to Article 18 of the UCM] to align the statute
with the revised descriptions of types of courts-martial under Article 16. The amendments
also would modify Article 18 to specify the sexual offenses (currently listed by cross-
reference to Article 56(b)(2)) over which general courts-martial have exclusive
jurisdiction. This would accommodate the proposal under Section 801, infra, to repeal
Article 56(b) following the enactment of sentencing parameters under Article 56(d).
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Article 19 - Jurisdiction of Special Courts-Martial
10 U.S.C. § 819

1. Summary of Proposal

This proposal would provide conforming changes in Article 19, which sets forth the
requirements for a special court-martial, in light of: (1) the proposed changes in Article 16
that provide an option to refer cases to a judge-alone special court-martial; (2) the
proposed changes in Article 27 regarding the requirement to detail defense counsel for
both general and special courts-martial; and (3) the proposed changes in Article 54
regarding the preparation of records for all courts-martial. The proposed amendments also
would amend Article 19 to codify current practice by requiring a military judge to be
detailed to every special court-martial, and would allow military judges to designate
military magistrates, if available, to preside over special courts-martial referred judge-
alone, with the consent of the parties.

2. Summary of the Current Statute

Article 19 concerns the jurisdiction of special courts-martial. Under this section, the
maximum punishment for any case tried by special court-martial is confinement for one
year, forfeiture of two-thirds pay per month for one year, hard labor without confinement
for not more than three months, reduction to the lowest pay grade (E-1), and a bad-conduct
discharge. A special court-martial may not adjudge a bad-conduct discharge, more than six
months confinement, or forfeiture of two-thirds pay per month for more than six months
unless there is a “complete record” of the proceedings, a qualified defense counsel is
detailed to represent the accused, and a military judge presides at trial.

3. Historical Background

When Congress enacted the UCM] in 1950,1 it based Article 19 on Article 13 of the Articles
of War.2 The statute’s legislative history reflects a congressional intent to prohibit trial at a
special court-martial of any offense for which a mandatory punishment was prescribed by
the UCM].3 The provision in Article 19 allowing capital offenses to be tried at a special
court-martial, minus the authority to adjudge the death penalty, was adopted at the urging
of the Navy in order to retain the option of trying such cases aboard ship, because prompt

L Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.
2 S.REP. No. 81-486, at 13 (1949).

31d.; see AW 19 of 1948.
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disciplinary action might be needed in circumstances where it would be impractical to
refer such a case to a general court-martial convening authority.4

The Military Justice Act of 1968 amended Article 19 to provide that a bad-conduct
discharge could not be adjudged at a special court-martial unless legally qualified defense
counsel was appointed to represent the accused, a military judge was detailed to the trial,
and a complete record of the proceedings was made.> In 1999, Congress again amended
Article 19 to revise the maximum punishment authorized at special courts-martial by
increasing the maximum period of authorized confinement and forfeitures from six months
to one year.® In 2014, Congress amended Article 56 and Article 18 to require certain rape
and sexual assault offenses to be tried only at general courts-martial, precluding convening
authorities from referring these charges to special courts-martial.”

4. Contemporary Practice

Special courts-martial are typically used to try unique military disciplinary offenses and
other minor offenses. The provision in Article 19 for special court-martial cases to be tried
without a judge is not a part of contemporary practice. Under established practice in all
services, virtually all special courts-martial are conducted with a military judge, and
defense counsel qualified under Article 27(b).

5. Relationship to Federal Civilian Practice

The Supreme Court has held that the Sixth Amendment right to a jury does not apply to
trials of petty offense crimes (i.e., those punishable by not more than six months
confinement).8 State courts generally do not provide jury trials when adjudicating petty
offenses, and federal courts do not provide jury trials for petty offenses.? In federal civilian
courts, magistrate judges typically preside over the initial appearance, arraignment and
trial of all petty offenses.1® The parties may appeal a ruling of a magistrate judge to a
district court judge within fourteen days of its entry.11

41d.

5 Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335-36 (allowing an exception to the requirement
for a military judge because of physical conditions or military exigencies, if the convening authority makes a
detailed written statement, appended to the record, of the reasons a military judge could not be detailed).

6 NDAA FY 2000, Pub. L. No. 106-65, § 577(a)(1) and (a)(2), 113 Stat. 512 (1999).
7 NDAA FY 2014, Pub. L. No. 113-66, § 1705, 127 Stat. 672 (2013).

8 Baldwin v. New York, 399 U.S. 66, 73 (1970) (noting that any disadvantage to an accused facing up to six
months imprisonment “may be outweighed by the benefits that result from speedy and inexpensive nonjury
adjudications”).

9 FED. R. CRIM. P. 58(b)(2)(F).
10 FED. R. CRIM. P. 58(b)(2) and 58(b)(3).

11 FED. R. CRIM. P. 58(g)(2)(A) and 58(g)(2)(B).
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6. Recommendation and Justification

Recommendation 19.1: Amend Article 19 to conform to the proposal in Article 16 to
allow special courts-martial to be referred judge-alone, with authority for a military judge
to designate a military magistrate to preside over these cases as well.

e This proposal would conform the requirements and jurisdictional limits of special
courts-martial to include the specific option for charges to be referred to a special
court-martial consisting of a military judge-alone, as proposed in Article 16, subject
to the additional limitation on sentence. A military magistrate would be authorized
to preside over the special court-martial referred judge-alone, if designated by the
military judge, with the consent of the parties.

e As with other special courts-martial, appellate review would be available for this
forum under the proposed amendments to Articles 66 and 69.

Recommendation 19.2: Amend Article 19 to conform to current practice requiring a
military judge, qualified defense counsel, and a record at every special court-martial.

e This proposal would clarify the requirement for every special court-martial to have
a military judge, qualified defense counsel, and a complete record, consistent with
current practice and the statutory requirements in Article 27 and Article 54.

7. Relationship to Objectives and Related Provisions

e This proposal reflects federal civilian practice in allowing a magistrate to preside
over cases that adjudicate petty offense level charges.

8. Legislative Proposal

SEC. 403. JURISDICTION OF SPECIAL COURTS-MARTIAL.,
Section 819 of title 10, United States Code (article 19 of the Uniform Code
of Military Justice), is amended—
(1) by striking “Subject to” in the first sentence and inserting the
following:
“(a) IN GENERAL.—Subject to”;
(2) by striking “A bad-conduct discharge” and all that follows through

the end; and
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(3) by adding after subsection (a), as designated by paragraph (1), the
following new subsections:

“(b) ADDITIONAL LIMITATION.—Neither a bad-conduct discharge, nor
confinement for more than six months, nor forfeiture of pay for more than six
months may be adjudged if charges and specifications are referred to a special
court-martial consisting of a military judge alone under section 816(c)(2)(A) of this
title (article 16(c)(2)(A)).

“(c) MILITARY MAGISTRATE.—If charges and specifications are referred to a
special court-martial consisting of a military judge alone under section
816(c)(2)(A) of this title (article 16(c)(2)(A)), the military judge, with the consent
of the parties, may designate a military magistrate to preside over the special court-
martial.”.

9. Sectional Analysis

Section 403 would amend Article 19 to align the statute with proposed changes in Article
16 regarding the composition of special courts-martial. See Section 401, supra.
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Article 20 - Jurisdiction of Summary Courts-
Martial
10 U.S.C. § 820

1. Summary of Proposal

This proposal would amend Article 20 to incorporate Supreme Court case law identifying
the summary court-martial as a non-criminal forum. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 20.

2. Summary of the Current Statute

Article 20 provides the jurisdictional limits of summary courts-martial, including who may
be tried by summary courts-martial and the maximum punishments that may be adjudged
by summary courts-martial. Under the statute, summary courts-martial have jurisdiction to
try all persons subject to the Code except officers, cadets, aviation cadets, and midshipmen.
They may not try persons for capital offenses, and they may not adjudge punishments of
death, dismissal, dishonorable or bad-conduct discharge, confinement in excess of 30 days,
hard labor without confinement for more than 45 days, restriction to specified limits for
more than two months, or forfeiture of more than two-thirds of one month’s pay. Article 20
further provides that no person may be tried by summary court-martial over his or her
objection. Any refusal to submit to trial by summary court-martial permits a convening
authority to bring the charges to a special or general court-martial at the convening
authority’s discretion. The UCM] does not provide a right to counsel at summary courts-
martial.l

3. Historical Background

Military commanders have long exercised the authority to summarily punish
servicemembers under their command for minor disciplinary infractions. During the Civil
War, Congress created “Field Officer Courts,” consisting of one field grade officer who
summarily adjudicated charges against enlisted troops for non-capital offenses.z The
maximum punishment authorized at these courts was a fine of one month’s pay and one
month’s confinement or hard labor.3In 1890, Congress created a peacetime “summary
court,” providing military members the right to refuse trial by the summary court and

1 See Article 27(a)(1); R.C.M. 1301(e) (“The accused at a summary court-martial does not have the right to
counsel.”).

2 Act of July 17, 1862, ch. CCI, § 7, 12 Stat. 598; see WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 490-92
(photo reprint 1920) (2d ed. 1896).

3 Act of April 10, 1806, ch. XX, art. 67, 2 Stat. 367 (providing the punishment limitations for garrison or
regimental courts-martial, which also applied to “Field Officer Courts”).
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demand trial by court-martial.# The statutory authority for this court endured through
various iterations of the Articles of War until it, in turn, formed the basis of Article 20 when
the UCM] was enacted in 1950.> Under the UCM], the purpose of the summary court-
martial, which “occupies a position between informal non-judicial disposition under Article
15 and the courtroom-type procedure of the general and special courts-martial . . . ‘is to
exercise justice promptly for relatively minor offenses under a simple form of procedure.””®
In 1976, in Middendorf v. Henry, the Supreme Court considered a Sixth Amendment
challenge to the summary court-martial based on the lack of right to counsel.” The Court
denied the challenge, holding that “a summary court-martial is not a ‘criminal prosecution’
for purposes of the Sixth Amendment.”8

4. Contemporary Practice

Summary courts-martial typically are convened to provide for prompt disposition of minor
offenses. Cases may be referred directly to a summary court-martial for disposition.
Summary courts-martial also may be convened pursuant to a pretrial agreement, where the
accused agrees to plead guilty at summary court-martial in exchange for the inherent
protections offered by this low-level forum (limited confinement; limited reduction; limited
forfeitures). In addition, a convening authority may consider referral to a summary court-
martial among the options for disposition when an accused has exercised the right under
Article 15 to request trial by court-martial in lieu of a non-judicial punishment proceeding.
The President has implemented the rules and procedures for summary courts-martial
primarily in Chapter XIII of the Rules for Courts-Martial, with additional guidance provided
through service regulations.

5. Relationship to Federal Civilian Practice

There is no direct civilian equivalent to the summary court-martial; however, “pretrial
diversion” programs are available in the federal system, substituting community
supervision or the performance of other services in lieu of criminal prosecution in order to
save judicial resources for major cases.? Although not directly analogous, there are some

4 Act of Oct. 1, 1890, ch. 1259, 26 Stat. 648; see also MCM 1898, 65-69.

5 AW 104 0f 1916; AW 14 of 1948; see H.R. REP. N0. 81-491 at 17 (1949).
6 Middendorf v. Henry, 425 U.S. 25, 32 (1976) (citing MCM 1969, {79a.).
71d.

8]d. at 42. In arriving at its conclusion, the Court explained that the legitimacy of the summary court-martial
rested upon the important distinction between civilian and military society, noting that “the court-martial
proceeding takes place not in civilian society, as does the parole revocation proceeding, but in the military
community with all of its distinctive qualities.” Id. at 37.

9See U.S. DEP'T OF JUSTICE, UNITED STATES ATTORNEYS' MANUAL, § 9-22.000 (describing pretrial diversion,
generally); § 9-2.022 (identifying pretrial diversion as an alternative to federal prosecution); § 9-27.250
(discussing factors for recommending non-criminal disposition of federal offenses) (2009). The use of such
programs varies widely from district to district.
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similarities in function between these diversion programs and the summary court-martial
forum.

6. Recommendation and Justification

Recommendation 20: Amend Article 20 by adding a new subsection expressly defining
the summary court-martial as “a non-criminal forum” and clarifying that “[a] finding of
guilty at a summary court-martial does not constitute a criminal conviction.”

e Like a non-judicial punishment proceeding under Article 15, a summary court-
martial under Article 20 provides commanders with an option for disposition of
minor offenses in a non-criminal forum where the findings do not constitute a
criminal conviction. Unlike an Article 15 proceeding, however, the designation of a
proceeding under Article 20 as a “court-martial” may lead government and private
sector entities to treat the results of a summary court-martial as a criminal
conviction. To clarify the status of a summary court-martial, the amendment would
expressly set forth the non-criminal nature of this forum.

e In Part II of the Report, further consideration will be given to the development of
guidance concerning to the rules and procedures used in summary courts-martial,
as well as appropriate use of, and consequences flowing from, the results of
summary courts-martial adjudications.

7. Relationship to Objectives and Related Provisions

e The proposal supports MJRG Operational Guidance by adding clarifying language to
Article 20 to ensure the records of summary court-martial convictions are not
categorized by agencies or organizations, both inside and outside of the Department
of Defense, as constituting a criminal conviction from a “judicial” proceeding.

8. Legislative Proposal

SEC. 404. SUMMARY COURT-MARTIAL AS NON-CRIMINAL FORUM.
Section 820 of title 10, United States Code (article 20 of the Uniform Code
of Military Justice), is amended—
(1) by inserting “(a) IN GENERAL.—” before “Subject to”; and

(2) by adding at the end the following new subsection:
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“(b) NoN-CRIMINAL FORUM.—A summary court-martial is a non-criminal
forum. A finding of guilty at a summary court-martial does not constitute a
criminal conviction.”.

9. Sectional Analysis

Section 404 would amend Article 20 to clarify the status of the summary court-martial as a
non-criminal forum. In Middendorfv. Henry, 425 U.S. 25 (1976), the Supreme Court held
that a summary court-martial does not constitute a criminal prosecution. Although a
summary court-martial appropriately may result in administrative and personal
consequences, it does not have the collateral consequences of a criminal conviction because
it does not reflect a determination made by a judicial, criminal forum. The proposed
amendment would clarify that, because of its non-judicial nature, a summary court-martial
is not a “criminal prosecution,” within the traditional due process understanding of a
criminal prosecution (i.e., presided over by a judicial officer, and where the accused has a
right to counsel) and that a finding of guilty at a summary court-martial does not constitute
a “criminal conviction.”
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Article 21 - Jurisdiction of Courts-Martial Not

Exclusive
10 U.S.C. § 821

1. Summary of Proposal

This Report recommends no change to Article 21. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 21.

2. Summary of the Current Statute

Article 21 provides that the provisions of the UCM] that confer jurisdiction upon a court-
martial do not deprive other military tribunals of concurrent jurisdiction over the offense
or the offender. The statute expressly does not apply to military commissions established
under chapter 47A of title 10, United States Code.

3. Historical Background

Article 21 was based on Article 15 of the Articles of War and reflected the Supreme Court’s
decision in Ex parte Quirin, 317 U.S. 1 (1942), upholding the President’s authority to
convene military commissions.! The legislative history of Article 21 indicates congressional
intent to preserve double jeopardy protections by providing for concurrent jurisdiction
between the UCM] and other military tribunals or commissions, without permitting the
government to try an individual in both forums.2In 2006, as part of the Military
Commissions Act, Congress added a sentence to Article 21 stating the provisions of the
statute do not apply to the military commissions provided for under that Act.3

4. Contemporary Practice

The President has implemented Article 21 through R.C.M. 201(g), which essentially repeats
the statutory provisions.

L Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

z See Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed
Services, 81st Cong. 976 (1949).

3 Pub. L. No. 109-366, § 4, 120 Stat 2600 (2006).
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5. Relationship to Federal Civilian Practice

Article 21 is unique to the UCM] and does not have a federal statutory counterpart. The
concept of concurrent jurisdiction, however, is well-established with respect to the
concurrent jurisdiction of military, federal civilian, and state courts over many matters.*

6. Recommendation and Justification
Recommendation 21: No change to Article 21.

e This report recommends no change to Article 21. The current statutory provision
fully addresses the article’s intended purpose. The procedures implementing this
provision support the statute’s intent and function.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 21.

7. Relationship to Objectives and Related Provisions

e This recommendation supports MJRG Operational Guidance by maintaining a
unique and necessary feature of military practice.

4 See 57 CORPUS JURIS SECUNDUM MILITARY JUSTICE § 19 (2015) (Where an offense amounts to a violation of state
or federal nonmilitary penal law as well as a violation of the UCM], the jurisdiction of courts-martial is
concurrent with the jurisdiction of the civil courts); see also 53 AMERICAN JURISPRUDENCE 2nd Military and Civil
Defense § 239 (2015) (The statutory grant of authority to courts-martial to try specified offenses against the
civil law of a state does not operate to deprive the civilian courts of their normal jurisdiction over
prosecutions for those offenses).
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Article 22 - Who May Convene

General Courts-Martial
10 U.S.C. § 822

1. Summary of Proposal

This proposal would make a technical amendment to Article 22 to reflect the current
terminology for the title of an officer commanding a naval fleet, with no substantive
changes to the statute. Part Il of the Report will consider whether any additional changes
are needed in the rules implementing Article 22.

2. Summary of the Current Statute

Article 22 provides that the authority to convene general courts-martial may be exercised
by the President, designated senior civilian officials and commanding officers, and
commanding officers empowered to do so by the President. The statute also addresses the
process for consideration of a case when a commanding officer empowered to convene
courts-martial is the accuser, and the general power of superior commanding officers to
exercise court-martial convening authority.

3. Historical Background

Article 22 was derived from Article 8 of the Articles of War and Article 38 of the Articles for
the Government of the Navy.1 In 1986, Congress amended Article 22 to add the Secretary of
Defense and combatant commanders to the list of general court-martial convening
authorities;? and in 2006, Congress removed the reference to a commanding officer of a
“Territorial Department.”3

4. Contemporary Practice

The President has implemented Article 22 through R.C.M. 504. The statute and the rule
reflect current practice.

1 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 1131-32 (1949); see also LEGAL AND LEGISLATIVE BASIS: MANUAL FOR COURTS-MARTIAL, UNITED STATES 4-
6 (1951).

2 Goldwater-Nichols Department of Defense Reorganization Act of 1986, Pub. L. No. 99-433, § 211(b), 100
Stat. 1017.

3 NDAA FY 2006, Pub. L. No. 109-163, § 1057(a)(2), 119 Stat. 3136.
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5. Relationship to Federal Civilian Practice

Federal civilian courts are standing courts with no direct analogy to courts-martial, each of
which is a temporary tribunal convened to consider a specific case.*

6. Recommendation and Justification
Recommendation 22: Amend Article 22(a)(6) by removing the words “in chief.”

e This is a minor technical change to reflect the current terminology for the
commander of a naval fleet. No other statutory changes are needed.

e PartII of the Report will consider whether any additional changes are needed in the
rules implementing Article 22.

7. Relationship to Objectives and Related Provisions

e This is a minor technical change and is not related to any other provisions of the
Code.

8. Legislative Proposal

SEC. 501. TECHNICAL AMENDMENT RELATING TO PERSONS
AUTHORIZED TO CONVENE GENERAL COURTS-MARTIAL.
Section 822(a)(6) of title 10, United States Code (article 22(a)(6) of the

Uniform Code of Military Justice), is amended by striking “in chief”.

9. Sectional Analysis

Section 501 would make a technical amendment to Article 22 to reflect the current
terminology for the title of an officer commanding a naval fleet, with no substantive
changes.

4 See McClaughry v. Deming, 186 U.S. 49, 63 (1902) (“A court-martial organized under the laws of the United
States is a court of special and limited jurisdiction. It is called into existence for a special purpose and to
perform a particular duty. When the object of its creation has been accomplished, it is dissolved.”).
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Article 23 - Who May Convene

Special Courts-Martial
10 U.S.C. § 823

1. Summary of Proposal

This Report recommends no change to Article 23. Part II of the Report will consider
whether any changes are needed in the rules implementing Article 23.

2. Summary of the Current Statute

Article 23 identifies the officials who may convene special courts-martial: all general court-
martial convening authorities; commanding officers of various commands and military
installations; and commanding officers or officers-in-charge of any other command when
empowered by the Secretary concerned. The article also provides that if any such official is
an accuser, the court must be convened by superior competent authority.

3. Historical Background

Article 23 was derived from Article 9 of the 1920 Articles of War and Article 26 of the 1930
Articles for the Government of the Navy.! It has changed little since the UCM] was enacted
in 1950.2

4. Contemporary Practice

The President has implemented Article 23 through R.C.M. 504, which provides additional
clarification concerning the definition of “separate and detached” commands and units, and
specifies procedures for determining whether particular commands are separate and
detached. The statute and the rule reflect current practice.

5. Relationship to Federal Civilian Practice

Because federal civilian courts are courts of standing jurisdiction, there is no civilian
equivalent of court-martial “convening authority” as exercised by military commanders
and other designated officials under Articles 22, 23, and 24.3

1 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the H. Comm. on Armed Services,
81st Cong. 1137 (1949); see also LEGAL AND LEGISLATIVE BASIS: MANUAL FOR COURTS-MARTIAL, UNITED STATES 6-7
(1951).

2 Act of May 5, 1950, Pub. L. No. 81-506, ch. 169, 64 Stat. 108.

3 See McClaughry v. Deming, 186 U.S. 49, 63 (1902) (“A court-martial organized under the laws of the United
States is a court of special and limited jurisdiction. It is called into existence for a special purpose and to
perform a particular duty. When the object of its creation has been accomplished, it is dissolved.”).
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6. Recommendation and Justification
Recommendation 23: No change to Article 23.

e In view of the well-developed case law addressing Article 23’s provisions, a
statutory change is not necessary.

e Part II of the Report will consider whether any changes are needed in the rules
implementing Article 23.

7. Relationship to Objectives and Related Provisions

e This recommendation supports the GC Terms of Reference and MJRG Operational
Guidance by preserving a unique aspect of military law that is essential to command
authority and the administration of military justice under the Code.

248 |Page of 1300



Article 24 - Who May Convene
Summary Courts-Martial
10 U.S.C. § 824

1. Summary of Proposal

This Report recommends no change to Article 24. Part II of the Report will consider
whether changes are needed in the rules implementing Article 24.

2. Summary of the Current Statute

Article 24 identifies the officials who may convene summary courts-martial: all general and
special court-martial convening authorities; commanding officers of detached companies
or other Army detachments; commanding officers of detached squadrons or other Air
Force detachments; and commanding officers or officers in charge of any other command
when empowered by the Secretary concerned. The statute also provides that when only
one commissioned officer is present with a command or detachment, that officer shall be
the summary court-martial of