CHAPTER VIIl. TRIAL PROCEDURE GENERALLY

Rule 801. Military judge’s responsibilities;
other matters

(8) Responsihilities of military judge. The military
judge is the presiding officer in a court-martial.

Discussion

The military judge is responsible for ensuring that court-martial
proceedings are conducted in a fair and orderly manner, without
unnecessary delay or waste of time or resources. Unless otherwise
specified, the president of a special court-martial without a mili-
tary judge has the same authority and responsibility as a military
judge. See R.C.M. 502(b)(2).

The military judge shall:

(1) Determine the time and uniform for each ses-
sion of a court-martial;

Discussion

The military judge should consult with counsel concerning the
scheduling of sessions and the uniform to be worn. The military
judge recesses or adjourns the court-martial as appropriate. Sub-
ject to R.C.M. 504(d)(1), the military judge may also determine
the place of trid. See also R.C.M. 906(b)(11).

(2) Ensure that the dignity and decorum of the
proceedings are maintained;

Discussion

See also R.C.M. 804 and 806. Courts-martial should be conducted
in an atmosphere which is conducive to calm and detached delib-
eration and determination of the issues presented and which re-
flects the seriousness of the proceedings.

(3) Subject to the code and this Manual, exercise
reasonable control over the proceedings to promote
the purposes of these rules and this Manual;

Discussion

See R.C.M. 102. The military judge may, within the framework
established by the code and this Manual, prescribe the manner
and order in which the proceedings may take place. Thus, the
military judge may determine: when, and in what order, motions
will be litigated (see R.C.M. 905); the manner in which voir dire
will be conducted and challenges made (see R.C.M. 902(d) and
912); the order in which witnesses may testify (see R.C.M. 913;
Mil. R. Evid. 611); the order in which the parties may argue on a
motion or objection; and the time limits for argument (see R.C.M.
905; 919; 1001(g)).

The military judge should prevent unnecessary waste of time
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and promote the ascertainment of truth, but must avoid undue
interference with the parties’ presentations or the appearance of
partiality. The parties are entitled to a reasonable opportunity to
properly present and support their contentions on any relevant
matter.

(4) Subject to subsection (€) of this rule, rule on
al interlocutory questions and all questions of law
raised during the court-martial; and

(5) Instruct the members on questions of law and
procedure which may arise.

Discussion

The military judge instructs the members concerning findings (see
R.C.M. 920) and sentence (see R.C.M. 1005), and when other-
wise appropriate. For example, preliminary instructions to the
members concerning their duties and the duties of other tria
participants and other matters are normally appropriate. See
R.C.M. 913. Other instructions (for example, instructions on the
limited purpose for which evidence has been introduced, see Mil.
R. Evid. 105) may be given whenever the need arises.

(b) Rules of court; contempt. The military judge
may:

(1) Subject to R.C.M. 108, promulgate and en-
force rules of court.

(2) Subject to R.C.M. 809, exercise contempt
power.

(c) Obtaining evidence. The court-martial may act
to obtain evidence in addition to that presented by
the parties. The right of the members to have addi-
tional evidence obtained is subject to an interlocu-
tory ruling by the military judge.

Discussion

The members may request and the military judge may require that
a witness be recalled, or that a new witness be summoned, or
other evidence produced. The members or military judge may
direct trid counsel to make an inquiry aong certain lines to
discover and produce additional evidence. See also Mil. R. Evid.
614. In taking such action, the court-martial must not depart from
an impartia role.

(d) Uncharged offenses. If during the trial there is
evidence that the accused may be guilty of an un-
tried offense not alleged in any specification before
the court-martial, the court-martial shall proceed
with the trial of the offense charged.



Discussion

A report of the matter may be made to the convening authority
after trial. If charges are preferred for an offense indicated by the
evidence referred to in this subsection, no member of the court-
martial who participated in the first trial should sit in any later
trial. Such a member would ordinarily be subject to a challenge
for cause. See R.C.M. 912. See also Mil. R. Evid. 105 concerning
instructing the members on evidence of uncharged misconduct.

(e) Interlocutory questions and questions of law.
For purposes of this subsection “military judge”
does not include the president of a special court-
martial without a military judge.

(1) Rulings by the military judge.

(A) Finality of rulings. Any ruling by the mili-
tary judge upon a question of law, including a mo-
tion for a finding of not guilty, or upon any
interlocutory question is final.

(B) Changing a ruling. The military judge may
change a ruling made by that or another military
judge in the case except a previously granted motion
for a finding of not guilty, at any time during the
trial.

(C) Article 39(a) sessions. When required by
this Manual or otherwise deemed appropriate by the
military judge, interlocutory questions or questions
of law shall be presented and decided at sessions
held without members under R.C.M. 803.

Discussion

Sessions without members are appropriate for interlocutory ques-
tions, questions of law, and instructions. See also Mil. R. Evid.
103; 304; 311; 321. Such sessions should be used to the extent
possible consistent with the orderly, expeditious progress of the
proceedings.

(2) Ruling by the president of a special court-
martial without a military judge.

(A) Questions of law. Any ruling by the presi-
dent of a special court-martial without a military
judge on any question of law other than a motion for
a finding of not guilty is final.

(B) Questions of fact. Any ruling by the presi-
dent of a special court-martial without a military
judge on any interlocutory question of fact, includ-
ing a factual issue of mental capacity of the accused,
or on a motion for a finding of not guilty, is fina
unless objected to by a member.

(C) Changing a ruling. The president of a spe-
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cial court-martial without a military judge may
change a ruling made by that or another president in
the case except a previousy granted motion for a
finding of not guilty, a any time during the trial.
(D) Presence of members. Except as provided
in R.C.M. 505 and 912, all members will be present
a all sessions of a specia court-martial without a
military judge, including sessions at which questions
of law or interlocutory questions are litigated. How-
ever, the president of a special court-martial without
a military judge may examine an offered item of real
or documentary evidence before ruling on its admis-
sibility without exposing it to other members.

(3) Procedures for rulings by the president of a
special court-martial without a military judge which
are subject to objection by a member.

(A) Determination. The president of a special
court-martial without a military judge shall deter-
mine whether a ruling is subject to objection.

(B) Ingtructions. When a ruling by the presi-
dent of a special court-martial without a military
judge is subject to objection, the president shall so
advise the members and shall give such instructions
on the issue as may be necessary to enable the
members to understand the issue and the legal stand-
ards by which they will determine it if objection is
made.

(C) Voting. When a member objects to a ruling
by the president of a specia court-martial without a
military judge which is subject to objection, the
court-martial shall be closed, and the members shall
vote oraly, beginning with the junior in rank, and
the question shall be decided by a majority vote. A
tie vote on a motion for a finding of not guilty is a
determination against the accused. A tie vote on any
other question is a determination in favor of the
accused.

(D) Consultation. The president of a specia
court-martial without a military judge may close the
court-martial and consult with other members before
ruling on a matter, when such ruling is subject to the
objection of any member.

(4) Sandard of proof. Questions of fact in an
interlocutory question shall be determined by a pre-
ponderance of the evidence, unless otherwise stated
in this Manua. In the absence of a rule in this
Manual assigning the burden of persuasion, the party
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making the motion or raising the objection shall bear
the burden of persuasion.

Discussion

A ruling on an interlocutory question should be preceded by any
necessary inquiry into the pertinent facts and law. For example,
the party making the objection, motion, or request may be re-
quired to furnish evidence or legal authority in support of the
contention. An interlocutory issue may have a different standard
of proof. See, for example, Mil. R. Evid. 314(e)(5), which re-
quires consent for a search to be proved by clear and convincing
evidence.

Most of the common motions are discussed in specific rules
in this Manual, and the burden of persuasion is assigned therein.
The prosecution usually bears the burden of persuasion (see Mil.
R. Evid. 304(e); 311(e); see also R.C.M. 905 through 907) once
an issue has been raised. What “raises’ an issue may vary with
the issue. Some issues may be raised by a timely motion or
objection. See, for example, Mil. R. Evid. 304(e). Others may not
be raised until the defense has made an offer of proof or pres-
ented evidence in support of its position. See, for example, Mil.
R. Evid. 311(g)(2). The rules in this Manua and relevant deci-
sions should be consulted when a question arises as to whether an
issue is raised, as well as which side has the burden of persua-
sion. The military judge or president of a special court-martial
may require a party to clarify a motion or objection or to make an
offer of proof, regardiess of the burden of persuasion, when it
appears that the motion or objection is vague, inapposite, irrele-
vant, or spurious.

(5) Scope. Subsection (€) of this rule applies to
the disposition of questions of law and interlocutory
questions arising during trial except the question
whether a challenge should be sustained.

Discussion

Questions of law and interlocutory questions include all issues
which arise during trial other than the findings (that is, guilty or
not guilty), sentence, and administrative matters such as declaring
recesses and adjournments. A question may be both interlocutory
and a question of law. Challenges are specifically covered in
R.C.M. 902 and 912.

Questions of the applicability of a rule of law to an undis-
puted set of facts are normally questions of law. Similarly, the
legality of an act is normally a question of law. For example, the
legality of an order when disobedience of an order is charged, the
legality of restraint when there is a prosecution for breach of
arrest, or the sufficiency of warnings before interrogation are
normally questions of law. It is possible, however, for such ques-
tions to be decided solely upon some factual issue, in which case
they would be questions of fact. For example, the question of
what warnings, if any, were given by an interrogator to a suspect
would be a factual question.

A question is interlocutory unless the ruling on it would
finally decide whether the accused is guilty. Questions which may
determine the ultimate issue of guilt are not interlocutory. An
issue may arise as both an interlocutory question and a question
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which may determine the ultimate issue of guilt. An issued is not
purely interlocutory if an accused raises a defense or objection
and the disputed facts involved determine the ultimate question of
guilt. For example, if during a trial for desertion the accused
moves to dismiss for lack of jurisdiction and presents some evi-
dence that the accused is not a member of an armed force, the
accused’s status as a military person may determine the ultimate
question of guilt because status is an element of the offense. If
the motion is denied, the disputed facts must be resolved by each
member in deliberation upon the findings. (The accused’s status
as a servicemember would have to be proved by a preponderance
of the evidence to uphold jurisdiction, see R.C.M. 907, but be-
yond a reasonable doubt to permit a finding of guilty.) If, on the
other hand, the accused was charged with larceny and presented
the same evidence as to military status, the evidence would bear
only upon amenability to trial and the issue would be disposed of
solely as an interlocutory question.

Interlocutory questions may be questions of fact or questions
of law. This distinction is important because the president of a
special court-martial without a military judge rules finally on
interlocutory questions of law, but not on interlocutory questions
of fact. On interlocutory questions of fact the president of a
specia court-martial without a military judge rules subject to the
objection of any other member. On mixed questions of fact and
law, rulings by the president are subject to objection by any
member to the extent that the issue of fact can be isolated and
considered separately.

(f) Rulings on record. All sessions involving rulings
or instructions made or given by the military judge
or the president of a special court-martial without a
military judge shall be made a part of the record. All
rulings and instructions shall be made or given in
open session in the presence of the parties and the
members, except as otherwise may be determined in
the discretion of the military judge. For purposes of
this subsection [R.C.M. 801(f)] “military judge’
does not include the president of a special court-
martial without a military judge.

Discussion

See R.C.M. 808 and 1103 concerning preparation of the record of
trial.

(g) Effect of failure to raise defenses or objections.
Failure by a party to raise defenses or objections or
to make requests or motions which must be made at
the time set by this Manual or by the military judge
under authority of this Manual, or prior to any ex-
tension thereof made by the military judge, shall
constitute waiver thereof, but the military judge for
good cause shown may grant relief from the waiver.





