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First Attorney General  
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First Judge Advocate General 
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CPT Stiff  PV2 Zimprich  MSG Cain 
SSG Perez SPC Carrasquillo SPC Kelley 
SPC Raines - drugs SGT Martinez SPC Skates 
PFC Edwards -drugs SGT Lynch - fraud PFC McIVer 
SPC Jones - robbery SFC Barber 
PV2 Irons SPC Belcher - drugs 
SPC Hirchert SGT Fenrick - shooting 
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Federal 
• Article III Courts 
• Other courts beyond scope 

of this presentation…. 

Military 

• Article I Courts  
• Congress created several 

Article I, or legislative 
courts, that do not have 
full judicial power. Judicial 
power is the authority to 
be the final decider in all 
questions of Constitutional 
law, all questions of 
federal law and to hear 
claims at the core of 
habeas corpus 
issues. Article I Courts are:  
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Federal 
• Assistant U.S. Attorneys 
• Federal Defender 
• Community Defender 

Military 
• Trial Defense Counsel 

– Trials; Boards, NJP advice is large volume 
– Senior Defense Counsel, Regional DC 

• Trial Counsel (TC) 
– Senior TC, Chief of Justice  

• Special Victim Prosecutors 
– Special Victim Paralegals (2014) 

• Special Victim Counsel (SVC)/Victim 
Legal Counsel 

• Trial Counsel Assistance Program 
(TCAP) 

• Highly Qualified Experts 
• Defense Counsel Assistance Program 

(DCAP) 
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Federal 
• Attorney General, 1789 
• DOJ Mission Statement:  
To enforce the law and defend 
the interests of the United States 
according to the law; to ensure 
public safety against threats 
foreign and domestic; to provide 
federal leadership in preventing 
and controlling crime; to seek just 
punishment for those guilty of 
unlawful behavior; and to ensure 
fair and impartial administration 
of justice for all Americans. 

Military 
• The Judge Advocate General, 

1775  
• The Uniform Code of Military 

Justice (UCMJ) manual states 
that the purpose of military 
law is "to promote justice, to 
assist in maintaining good 
order and discipline in the 
armed forces, to promote 
efficiency and effectiveness 
in the military establishment, 
and thereby to strengthen 
the national security of the 
United States." 
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Federal 
• All sexual assault cases under the 

special maritime and territorial 
jurisdiction of the United States 

• “Indian Tribes” (under Interstate 
Commerce Clause, Art. I, Sec. 8, cl. 2) 
crimes committed within Indian 
Country as defined by 18 U.S.C. § 
1151(a) reservations,(b) dependent 
Indian communities, and (c) Indian 
allotments held in trust.  

• MEJA & PATRIOT ACT   - reach civilians 
accompanying the force or on 
overseas military bases…. 

• USA v. David Passaro 

Military 

• § 802. Art. 2. Persons 
subject to this chapter 

• § 803. Art. 3. 
Jurisdiction to try 
certain personnel  

• § 805. Art. 5. Territorial 
applicability of this 
chapter …This chapter 
applies in all places.  
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1985 

2006 
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Federal 
• Art. III 
• Art. I (Magistrate Judges for 

preliminary matters only) 
• Federal Judicial Center (FJC) 

Military 
• Art. I {Art. 26, UCMJ} 
• Trial Judiciary 

– 3 week course 

• Appellate Courts 
• Court of Appeals of the 

Armed Forces 
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Federal 
• Complaint 
• Grand Jury Indictment       
 (or Presentment) 
• Bill of Information  

Military 
• Preferral  of charges  

(RCM 307) 

United States of America  
 v.  
     Mr. John Smith 
 
 
 
 
 

United States of America  
 v.  
   Private John Smith 
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Federal 
• Indictment/Presentment/Bill 

of Information = no review 
• Complaint 

– Preliminary Hearing before a 
Magistrate Judge 

Military 
• Summary/Special Court-

Martial = no review of the 
charges required 

• General Court-Martial 
– Article 32 Investigation (if GCM) 
– Preliminary Hearing Officer 

(PHO)* 
– Must be a Judge Advocate in 

cases with Art. 120(a), (b), Art. 
120b (on a child); Art. 125 
(forcible sodomy);  

+ Art. 80, Attempts of the above… 

* Art. 32 revisions in 2014 modeled after Fed. R. Crim. Pro. 5.1 
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Federal  
• Indictment returned by a 

Grand Jury 

Military  
• Pretrial Advice (RCM 406) 

Referral by Convening 
Authority 

• Unlawful Command 
Involvement? 

• Involvement of the 
Commander in 
Prosecutorial Functions 
(Garrison vs. Area of 
Operations) 
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Federal 
• Appointed if unable to afford 
• BUT no appointed counsel 

until charges brought  

Military 
• TDS detailed in all cases 

from beginning/request 
• Right to hire qualified 

civilian attorney or request 
Individual Military Counsel 

 

20 



Federal 
• Magistrate Judge must hold 

hearing within three (3) 
business days    

• Must find that no 
combination of conditions 
will reasonably assure the 
appearance of the person 
or the safety of another 
person/community  

      18 U.S.C.  3161 

Military 
• Ordered by Commander 
• Military Magistrate must 

hold hearing within seven 
(7) days 

• Must find probable cause of 
crime, flight risk or risk of 
serious criminal misconduct, 
and less severe forms or 
restraint are inadequate 

     RCM  305 (h) & (i) 
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Federal 
• Seventy (70) days from 

initial appearance   
• But continuances 

frequently granted for 
ends of justice 

     18 U.S.C.  3161 

Military 
• One hundred twenty (120) 

days from preferral or arrest       
RCM  707(a) 
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Federal 
• Statements of Defendant 
• Relevant documents and 

objects 
• Reports of examinations 

and tests 
• Prior criminal record 
• Reciprocal discovery to 

Government 

Military 
• All statements related to 

the case 
• Relevant documents and 

objects 
• Reports of examinations 

and tests 
• Prior criminal record 
• Reciprocal discovery to 

Government 
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Federal 
• Ruled on by District Judge 

(with referral to Magistrate 
Judge possible) 

Military 
• Ruled on by Military Judge 

(Article 39) 
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Federal 
• Terms must by accepted by 

Judge who knows all terms 
before imposing sentence 

• Alford Plea – defendant 
proclaims he is innocent of 
the crime, and admits that 
the prosecution has enough 
evidence to prove that he is 
guilty beyond a reasonable 
doubt. 

Military 
• Contract is with Convening 

Authority 
• Sentencing Authority 

(military judge or panel) 
does not know terms of 
agreement 

• Accused gets lesser 
sentence 
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Federal 
• Twelve (12) citizens as 

primary jurors 
• Alternates (usually two) at 

discretion of Court 

Military 
• GCM:  Five (5) or more 

officers, or one third (1/3) 
enlisted if Accused is  
enlisted and so requests 

• SPCM:  Three (3) or more 
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Federal 
• Government receives six (6) 

peremptory challenges 
• Defense receives ten (10) 

peremptory challenges 
• In multi-Defendant case, 

Court may allow additional 
peremptory challenges 

• “For cause” challenges 
unlimited 

• One (1) peremptory 
challenge for alternates 

Military 
• One (1) peremptory 

challenge per side 
• “Liberal grant mandate” for 

accused in “for cause” 
challenges 
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Federal 
• Federal Rules of Evidence 

Military 
• Military Rules of Evidence 
• Substantially the FRE 
• Some civil rules do not 

apply (301, 302, 415, 
902(12)) 

• If FRE change, then MRD 
automatically change 18 
months later 

• Rules can be relaxed in 
defense sentencing case 
(RCM 1001(c)(3))  
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Federal 
• Federal Rules of Criminal 

Procedure (FRCrP) 

Military 
• Rules for Court Martial (RCM) 
• Substantially the same as FRCrP 
• Exception: 

– Panel does sentencing unless 
accused selects judge alone 
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Federal 
• Unanimous 
• Must have at least eleven 

jurors  still sitting 

Military 
• Two thirds (2/3) 
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Federal 
• Must vote until unanimous 

whether Guilty or Not Guilty 
• Hung jury leads to mistrial 

 

Military 
• One vote only 
• If less than two thirds (< 2/3), 

then Not Guilty  
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Federal 
• Judge alone 
 

Military 
• Fact finder (panel is default) 
• Accused may opt for Judge 

alone if plea or bench trial  
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Federal 
• Imprisonment 
• Fine 
• Mandatory restitution 
• Probation with conditions 
• Supervised release following 

release from imprisonment 

Military 
• Confinement 
• Fine (w/ extra confinement if 

not paid) 
• Forfeiture of pay & allowances 
• No restitution (but Art. 139)  
• Reduction in rank 
• Hard labor without confinement 
• Restriction 
• Reprimand 
• Punitive discharge 
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Federal 
• Judge alone 
• Must first consider advisory 

sentencing guidelines and 
impose statutory minimum 
where applicable 

• Usually conducted three (3) 
months after guilty finding 

• Presentence Report 
prepared by US Probation 
Office 

Military 
• Two thirds (2/3) must 

concur in sentence if less 
than ten (<10) years 

• Three fourths (3/4) must 
concur in sentence if 
greater than ten (>10) years 

• Unanimous for death 
• Hearing held immediately 

after finding of guilt 
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Federal 
• None 

Military 
• SJA post-trial review, 

clemency submissions, and 
CA action 

• 120 days; US v. Moreno 
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Federal 
• US Court of Appeals for 

appropriate Circuit 
• Appeal only if Notice of 

Appeal filed within ten (10) 
business days 
 

Military 
 

• Service specific court of 
appeals   

• Sentence includes punitive 
discharge, confinement of 
one year or more, or death; 
interlocutory appeals by the 
government; sub-
jurisdictional cases sent by 
the Judge Advocate; 
petitions for new trials; and 
extraordinary writs filed 
under the All Writs Act.  

• Art. 62, US interlocutory 
appeal 
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Federal 
• Main Justice 
• Federal Public Defender 
• Community Defender 

 

Military 
• GAD 
• DAD 
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Federal 
• US Supreme Court 

Military 
• US Court of Appeals for the 

Armed Forces 
• Then US Supreme Court 
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