changes to make the record accurate, forward for attachment to
the record under Article 38(c) any objections to the record, or
bring any suggestions for correction of the record to the attention
of the person who authenticates the record.

The defense counsel should be granted reasonable access to
the reporter’s notes and tapes to facilitate the examination of the
record.

A suitable notation that the defense counsel has examined
the record should be made on the authentication page. See Appen-
dix 13 or 14 for sample forms.

(2) Summary courts-martial. The summary court-
martial shall examine and correct the summary
court-martial record of trial as prescribed in R.C.M.
1305(a).

(j) Videotape and similar records.

(1) Recording proceedings. If authorized by regu-
lations of the Secretary concerned, general and spe-
cial courts-martial may be recorded by videotape,
audiotape, or similar material from which sound and
visual images may be reproduced to accurately de-
pict the entire court-martial. Such means of record-
ing may be used in lieu of recording by a qualified
court reporter, when one is required, subject to this
rule.

(2) Preparation of written record. When the
court-martial, or any part of it, is recorded by
videotape, audiotape, or similar material under sub-
section (j)(1) of this rule, a transcript or summary in
writing (as defined in R.C.M. 103), as required in
subsection (b)(2)(A), (b)(2)(B), (b)(2)(C), or (c) of
this rule, as appropriate, shall be prepared in accord-
ance with this rule and R.C.M. 1104 before the
record is forwarded under R.C.M. 1104(e), unless
military exigencies prevent transcription.

(3) Military exigency. If military exigency pre-
vents preparation of a written transcript or summary,
as required, and when the court-martial has been
recorded by videotape, audiotape, or similar material
under subsection (j)(1) of this rule, the videotape,
audiotape, or similar material, together with the mat-
ters in subsections (b)(2)(D) and (b)(3) of this rule
shall be authenticated and forwarded in accordance
with R.C.M. 1104, provided that in such case the
convening authority shall cause to be attached to the
record a statement of the reasons why a written
record could not be prepared, and provided further
that in such case the defense counsel shall be given
reasonable opportunity to listen to or to view and
listen to the recording whenever defense counsel is
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otherwise entitled to examine the record under these
rules. Subsection (g) of this rule shall not apply in
case of military exigency under this subsection.

(4) Further review.

(A) Cases reviewed by the Court of Criminal
Appeals. Before review, if any, by a Court of Crimi-
nal Appeals of a case in which the record includes
an authenticated recording prepared under subsec-
tion (j)(3) of this rule, a complete written transcript
shall be prepared and certified as accurate in accord-
ance with regulations of the Secretary concerned.
The authenticated recording shall be retained for ex-
amination by appellate authorities.

(B) Cases not reviewed by the Court of Crimi-
nal Appeals. In cases in which the record includes
an authenticated recording prepared under subsec-
tion (j)(3) of this rule, a written record shall be
prepared under such circumstances as the Secretary
concerned may prescribe.

(5) Accused’s copy. When a record includes an
authenticated recording under subsection (j)(3) of
this rule, the Government shall, in order to comply
with R.C.M. 1104(b):

(A) Provide the accused with a duplicate copy
of the videotape, audiotape, or similar matter and
copies of any written contents of and attachments to
the record, and give the accused reasonable opportu-
nity to use such viewing equipment as is necessary
to listen to or view and listen to the recording; or

(B) With the written consent of the accused,
defer service of the record until a written record is
prepared under subsection (4) of this rule.

Rule 1103A. Sealed exhibits and
proceedings.

(@) In general. If the report of preliminary hearing
or record of trial contains exhibits, proceedings, or
other matter ordered sealed by the preliminary hear-
ing officer or military judge, counsel for the govern-
ment or trial counsel shall cause such materials to be
sealed so as to prevent unauthorized viewing or dis-
closure. Counsel for the government or trial counsel
shall ensure that such materials are properly marked,
including an annotation that the material was sealed
by order of the preliminary hearing officer or mili-
tary judge, and inserted at the appropriate place in
the original record of trial. Copies of the report of
preliminary hearing or record of trial shall contain
appropriate annotations that matters were sealed by
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order of the preliminary hearing officer or military
judge and have been inserted in the report of preliminary
hearing or original record of trial. This Rule shall be
implemented in a manner consistent with Executive Order
13526, concerning classified national security information.

(b) Examination of sealed exhibits and proceedings.
Except as provided in the following subsections to this
rule, sealed exhibits may not be examined.

(1) Prior to referral. The following individuals may
examine sealed materials only if necessary for proper
fulfillment of their responsibilities under the UCMJ, the
MCM, governing directives, instructions, regulations,
applicable rules for practice and procedure, or rules of
professional responsibility: the judge advocate advising
the convening authority who directed the Article 32
preliminary hearing; the convening authority who directed
the Article 32 preliminary hearing; the staff judge
advocate to the general court-martial convening authority;
and the general court-martial convening authority.

(2) Prior to authentication. Prior to authentication of
the record by the military judge, sealed materials may not
be examined in the absence of an order from the military
judge based on good cause shown.

(3) Authentication through action. After authenti-
cation and prior to disposition of the record of trial
pursuant to Rule for Courts-Martial 1111, sealed
materials may not be examined in the absence of an
order from the military judge upon a showing of good
cause at a post-trial Article 39a session directed by the
Convening Authority.

Discussion

A convening authority who has granted clemency based upon
review of sealed materials in the record of trial is not permitted to
disclose the contents of the sealed materials when providing a
written explanation of the reason for such action, as directed
under R.C.M. 1107.

(4) Reviewing and appellate authorities.

(A) Reviewing and appellate authorities may
examine sealed matters when those authorities deter-
mine that such action is reasonably necessary to a
proper fulfillment of their responsibilities under the
Uniform Code of Military Justice, the Manual for
Courts-Martial, governing directives, instructions,
regulations, applicable rules for practice and proce-
dure, or rules of professional responsibility.

(B) Reviewing and appellate authorities shall
not, however, disclose sealed matter or information
in the absence of:
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(i) Prior authorization of the Judge Advocate
General in the case of review under Rule for Courts-
Martial 1201(b); or

(ii) Prior authorization of the appellate court
before which a case is pending review under Rules
for Courts-Martial 1203 and 1204.

(C) In those cases in which review is sought or
pending before the United States Supreme Court,
authorization to disclose sealed materials or informa-
tion shall be obtained under that Court’s rules of
practice and procedure.

(D) The authorizing officials in paragraph
(B)(ii) above may place conditions on authorized
disclosures in order to minimize the disclosure.

(E) For purposes of this rule, reviewing and
appellate authorities are limited to:

(i) Judge advocates reviewing records pur-
suant to Rule for Courts-Martial 1112;

(i) Officers and attorneys in the office of the
Judge Advocate General reviewing records pursuant
to Rule for Courts-Martial 1201(b);

(iii) late government counsel;

(iv) Appellate defense counsel;

(v) Appellate judges of the Courts of Crimi-
nal Appeals and their professional staffs;

(vi) The judges of the United States Court of
Appeals for the Armed Forces and their professional
staffs;

(vii) The Justices of the United States
Supreme Court and their professional staffs; and (

viii) Any other court of competent
jurisdiction.

(5) Examination of sealed matters. For the pur-
pose of this rule, “examination” includes reading,
viewing, photocopying, photographing, disclosing,
or manipulating the sealed matters in any way.

Rule 1104. Records of trial: Authentication;
service; loss; correction; forwarding
(a) Authentication.

(1) In general. A record is authenticated by the
signature of a person specified in this rule who
thereby declares that the record accurately reports
the proceedings. An electronic record of trial may be
authenticated with the electronic signature of the
military judge or other authorized person. Service of
an authenticated electronic copy of the record of
trial with a means to review the record of trial
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