Judicial Proceedings Panel
Minutes of January 16, 2015 Public Meeting

AUTHORIZATION: The Judicial Proceedings Since Fiscal Year 2012 Amendments Panel
(JPP or Panel), is a federal advisory committee established pursuant to Section 576(a)(2) of the
National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013, as amended by section
1731(b) of the NDAA for FY 2014 and section 546 of the NDAA for FY 2015, and in
accordance with the Federal Advisory Committee Act of 1972, the Government in Sunshine Act
of 1976, and governing federal regulations.

EVENT: The JPP held a public meeting on January 16, 2015, from 9:06 a.m. to 3:49 p.m. This
meeting was devoted to deliberations for the Panel’s initial report to be issued on February 4,
2014. The Panel discussed the implementation of reforms to Article 120 of the Uniform Code of
Military Justice (UCMYI), the military statute concerning sex-related offenses, which was
substantially revised by Congress in 2012. The Panel also evaluated issues related to victim
privacy and Military Rules of Evidence 412 (relating to the prior sexual history of victims) and
513 (concerning mental health records). Further, the members deliberated on what case-related
information should be available for victims and Special Victims’ Counsel (SVC) and what
procedures should be developed for victims to exercise their rights in military criminal
proceedings. The Panel also examined the implementation of the military special victims’
counsel programs by the Services as directed by Congress in the FY2014 National Defense
Authorization Act.

LOCATION: The meeting was held at the U.S. District Court for the District of Columbia,
Courtroom #20, 6th floor, 333 Constitution Avenue, NW, Washington, D.C. 20001.

MATERIALS: A verbatim transcript and video recording of the meeting, as well as preparatory
materials provided to the JPP members prior to, during and after the meeting, are incorporated
herein by reference and listed individually below. Materials received by the Panel are available
on the JPP website: http:/jpp.whs.mil.

PARTICIPANTS

Participating JPP Members:

The Honorable Elizabeth Holtzman, Chair
Vice Admiral (Retired) Patricia A. Tracey
Professor Thomas W. Taylor

Mr. Victor Stone

Absent JPP Members:
The Honorable Barbara Jones

Participating JPP Staff:

Lieutenant Colonel Kyle Green, United States Air Force, JPP Staff Director
Lieutenant Colonel Kelly McGovern, United States Army, Deputy Staff Director
Lieutenant Colonel Glen Hines, U.S. Marine Corps, Staff Attorney

Ms. Julie Carson, Legislative Liaison and Staff Attorney




Mr. Douglas Nelson, Staff Attorney
Mr. Matt Osborn, Staff Attorney
Ms. Meghan Peters, Staff Attorney
Ms. Meghan Tokash, Staff Attorney

Other Participants:
Ms. Maria Fried, Office of the General Counsel, Department of Defense, Designated Federal

Official (DFO)
Mr. Dwight Sullivan, Office of the General Counsel, Department of Defense, Alternate DFO
Mr. Bill Sprance, Office of the General Counsel, Department of Defense, Alternate DFO

Public Comment:
None

MEETING MINUTES

The JPP public meeting began at 9:06 a.m. After the DFO opened the meeting, Mr. Stone made
a statement. Mr. Stone explained that he is employed with the Maryland Crime Victims
Resource Center, Inc, and he represents victims at no cost to them or at no charge. Mr. Stone
stated he has voluntarily withdrawn his representation on cases currently in the military justice
system to avoid the appearance of any conflict of interest. Additionally, he is recusing himself
from participating in any future military cases for the duration of his service as a member on the
Judicial Proceedings Panel.

The Chair provided opening remarks and she stated the meeting was devoted to the Panel's
deliberation on their first report, which is due on February 4, 2015. She noted that the JPP
members have met monthly since August 2014, and received information on the following topics
for their review: (1) Article 120 of the UCMYJ, (2) the rules of evidence that impact victim
privacy, including the use of evidence of prior sexual conduct and the mental health
communications and records of alleged victims in military judicial proceedings, (3) the special
victim's counsel (SVC) programs, and (4) how SVCs assist sexual assault victims in obtaining
information about their cases and how they exercise their rights under the UCMJ.

During the deliberation session, the JPP members reviewed an initial draft report prepared by the
JPP staff that summarized materials and perspectives that were received by the Panel during the
course of its assessment. The members deliberated on forty-one specific issues included in the
draft report that were identified by presenters or raised by Panel members during previous Panel
meetings. The members discussed each issue and provided their perspectives based on what they
had heard or received on the topic. During deliberations, members of the JPP staff provided
information and clarification on specific issues considered or information received by the Panel.
The Panel members also discussed whether they wished to reach any conclusions or provide
recommendations on the topic. At the conclusion of the meeting, the members discussed
incorporating their analysis and conclusions into a subsequent draft of their February report.

The Panel members also discussed substantive and non-substantive edits to the initial draft
report. They agreed to send individual editing comments to the JPP Staff Director, so the staff
could incorporate and note member feedback/recommendations. Once compiled, the JPP staff



will provide a second draft of the report to the members for consideration. The Panel agreed to
meet again by phone on 30 January, 2015, if necessary, to continue deliberations or to affirm that
everyone agrees with the final draft of the report before its publication. If deliberations would
occur via phone, the JPP staff and the DFO would ensure arrangements for the meeting to be
open to the public.

Having received no requests for public comment to the Panel, the public meeting was closed at
3:49 p.m.

CERTIFICATION

I hereby certify, to the best of my knowledge, the foregoing minutes are accurate and

Elizabeth Hol
Chair
Judicial Proceedings Panel

an

MATERIALS

Meeting Records:

1. Transcript of January 16, 2015 JPP meeting, prepared by Neal R. Gross and Co., Inc.
2. Video Recording of January 16, 2015 JPP meeting, filmed by Army Television.

Meeting Materials:

3. Meeting Agenda
4. Public Meeting Table of Contents
5. Summary of Enclosed Reading Materials

Materials in Response to Previous Meetings

6. Letter From Lieutenant Colonel Ryan Oakley regarding FOIA and Privacy Act
discussing the disclosure of information to SVC and Victims

7. Written statement by Colonel (Retired) Christensen, Director of POD, Proposed Changes
to RCM for Victim Discovery, Standing and Appeals

8. Written statement by Colonel Mike Lewis, Chief, Military Justice Division, Air Force
Legal Operations Agency



Materials Cited in February Draft Report Not Previously Provided

9. Case law pertaining to Article 120:
e U.S. v. Schioff, Misc. No. 20140708 (A. Ct. Crim. App. Dec. 16, 2014)
e U.S. v. Prather, 69 M.J. 338 (C.A.A.F. 2011)
e U.S. v. Leak, 61 M.J. 234 (C.A.A F. 2005)

10. Case law pertaining to SVC:

e SPCH.C. v. Bridges, Misc. No. 20140793 (A. Ct. Crim. App. Dec. 1, 2014)

11. Case law pertaining to M.R.E. 412 & Victim’s past behavior:

e U.S. v. Gaddis, 70 M.J. 248 (C.A.A.F. 2011)

12. Case law pertaining to M.R.E. 513 & Psychotherapist and patient privileges:

e Petition for Writ of Mandamus, SSG C.C. v. Lippert, Misc. No 20140779 (A. Ct.

Crim. App. Oct. 13, 2014)

U.S. v. Hudgins, No. ACM 38305 (A.F. Ct. Crim. App. Apr. 3, 2014)

U.S. v. Harding, 63 M.J. 65 (C.A.A.F. 2006)

U.S. v. Klemick, 65 M.J. 576 (N-M. Ct. Crim. App. 2006)

Jaffe v. Redmond, 518 U.S. 1 (1996)

13.  Major Mark D. Sameit, When a Convicted Rape is Not Really Rape: The Past, Present,
and Future Ability of Article 120 Convictions to Withstand Legal and Factual
Sufficiency Reviews, 216 MIL. L. REV. 86 (2013).

14.  Major Jennifer Knies, Two Steps Forward, One Step Back: Why the New UCM.J’s Rape
Law Missed the Mark, and How an Affirmative Consent Statute Will Put it Back on
Target, ARMY LAW., Aug. 2007.

15. Major Timothy Grammell Justice and Discipline: Recent Developments in Substantive
Criminal Law, ARMY LAW., Apr. 2001.

16. Jeffrey Toobin, The Consent Defense, Rape Laws May Have Changed, But Questions
About The Accuser Are Ofien The Same, THE NEW YORKER, Sept. 1, 2003.

17. Major Paul M. Schimpf, U.S. Marine Corps, Talk the Talk; Now Walk the Walk: Giving
an Absolute Privilege to Communications Between a Victim and Victim-Advocate in the
Military, 185 MIL. L. REV. 149 (2005).

18. Charles Doyle, CONG. RESEARCH SERV., CRIME VICTIMS’ RIGHTS ACT; A SUMMARY
AND LEGAL ANALYSIS OF 18 U.S.C. 3771 (2012).

19. Special Victims® Counsel Requests for Air Force Records Under the Privacy Act and
Freedom of Information Act, Opinion of The Judge Advocate General of the Air Force,
No. 2014/3 (July 1, 2014).



