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Future EO: 
MRE; Art. 120; 
Art. 48; Art. 47; 
RCM 703; Etc. 
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EO 13468 
EO 13552 

Art. 48 

MCM 2008 
proofs MCM 2012 DRAFT 

MCM 2012 
June 2012 

LIO review (USAF): 
US v. Neal & US v. Alston 

Historic EOs 

JSC approval 

JSC suspense 
MRE revisions 

MRE Public 
Hearing 

17 Nov 11 

FRE Effective 1 Dec 11 

MRE revisions 
Published in FR 

19 Oct 11 

 EO 2011:  V/A priv; CP 

All MCM Edits 
All MCM changes 

MRE 
Approved 
21 Jan 12 

All signed 
EOs 

MCM 2013 

 2012 EO#1 
MRE/max;  
2012 EO#2 

Arts. 47, 48, 54, 
120; RCM 916 

Art. 47 

Art 120 

PRINT 



• NEW MCM in 2013!!!! 

EO 13552, 31 Aug 10: 
• PTRs under RCM 1106 
• Fines 
• Military property 
• JX over civilians 

EO 13593, 13 Dec 11: 
• VA privilege 
• Child porn (Art 134) 

FY09-12 NDAA changes: 

ON THE HORIZON:   
• Revised MREs (Summer 12) 
• Art 120 Implementation (Winter 12) 
• Amended RCMs and other edits 

• Contempt powers (Art 47) 
• Pre-Referral subpoena 
(Art 48) 
• ROT to victims (Art 54) 
• Sex Offenses (Arts 120, 
120b, 120c) 

NEW AR 27-10: 
• Effective 3 Oct 11 
• VTC authorizations 
• Guidance on jx over  
    civilians in the field 

2012 MCM CHANGES 

EO 13468, 28 Jul 08: 
• Art. 32 closures 
• Manslaughter 

RAPID ACTION REVISION: 
• Cap Lit Study changes 
• IMC procedures 
• Appx E to be BRAC-amended 
• Other minor edits 

Presenter
Presentation Notes
--Since publication of the 2008 MCM, there have been two EOs:

----EO signed on 28 July 2008 updated RMC 405 with regard to the standards necessary to close all or part of an Article 32 hearing, and increased the maximum punishments for manslaughter when the victim was under age 16.  

----EO signed on 31 August 2010 contained changes to RCM 1106 (post-trial recommendation), the definition of “military property” for purposes of Articles 108 and 121, and cautionary notes on imposition of fines and on exercise of Article 2(a)(10) jurisdiction over civilians accompanying the force in the field.  

--The pending EO proposal contains, most notably, creation of a victim advocate privilege and enumeration of various child pornography offenses in Part IV of the MCM.  

--Pending UCMJ proposals would amend Article 48 (expansion of contempt powers), Article 47 (expansion of pretrial subpoena powers), and revision of Article 120 (sex offenses).  

        --  The new Article 120 eliminates the complicated “burden shifting” for consent as an affirmative defense.  Instead, consent is simply a defense.  

        --  Sex offenses against children are moved into a new “Article 120b,” which makes it easier to organize the articles.  Also, there are fewer separate offenses:  for example, instead of the current six variations of child molestation, there would be three (rape, sexual assault, and sexual abuse).  

--The major revision of AR 27-10 is at the APD for final approval and promulgation.  Most notably, it will authorize use of VTC technology for Article 39(a) sessions, witnesses on interlocutory questions, and –if both parties agree—witnesses on the merits.  Also, there is a new chapter with guidance on exercise of Article 2(a)(10) jurisdiction over civilians accompanying the force in the field.  

--Lastly, the Federal Judicial Conference has completed a comprehensive “stylistic” revision of the Federal Rules of Evidence.  Under MRE 1102, these changes amend the MRE by operation of law after 18 months (i.e., 1 June 2013) absent Presidential action.  The JSC is reviewing the MRE and will propose a preemptive Executive Order revision of the MRE late in 2011.  



The Practitioner’s View 
Article 120 Offenses (2007-2012 version): 

Rape 

Article 120 Offenses (effective 28 June 2012): 

Agg Sex Contact 
Agg Sex Abuse of a Child 

Agg Sex Assault of Child 

Rape of Child 
Agg Sex Assault Indecent Act 

Indecent Liberty with a Child 

Abusive Sex Contact of a Child 

Abusive Sex Contact Agg Sex Contact of a Child Indecent Exposure 

Forcible Pandering 

Common definitions for all offenses 

Article 120 (Adults): 
• Rape 
• Sexual Assault 
• Agg Sexual Contact 
• Abusive Sex Contact 
• Definitions  

Article 120b (Child): 
• Rape 
• Sexual Assault 
• Sexual Abuse 
• Definitions  

Article 120c (Other): 
• Indecent View/Record/Broadcast 
• Forcible Pandering 
• Indecent Exposure 
• Definitions  

PLUS: Article 125 Forcible Sodomy Burden-Shift 
Affirmative Defense 

Wrongful Sex Act 
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Article 120 (2007-2012): 

AGGRAVATED 
SEXUAL 

ASSAULT 
RAPE 

ABUSIVE 
SEXUAL 

CONTACT  

AGGRAVATED 
SEXUAL 

CONTACT  

14 Sex Offenses: 
8  Adult 
6  Child 

4 Crimes above PLUS Child sex crimes PLUS forcible pandering; wrongful sex act; indecent act; indecent exposure.  
ALSO Forcible Sodomy is under Article 125.  5 

Degree 
of force 

Yes = Act 

No = Contact Penetration? 

LESS:  Bodily Harm; 
Incapacitated   

MORE:  Force; GBH;    
Render Unconscious 



Article 120 (28 June 12): 
(adult offenses only) 

Child Sex Crimes are contained in Article 120b, and Other Sex Crimes are contained in Article 120c. 

ONLY 4 Adult 
Sex Offenses 
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*SEXUAL 
ASSAULT RAPE 

ABUSIVE 
SEXUAL 

CONTACT  

AGGRAVATED 
SEXUAL 

CONTACT  

Degree 
of force 

Yes = Act 

No = Contact Penetration? 

LESS:  Bodily Harm; 
Incapacitated; Asleep   

MORE:  Force; GBH;    
Render Unconscious 

* The word “aggravated” was removed. 



Article 120b (28 June 12): 
(child offenses only) 

RAPE 
of a child 

SEXUAL ABUSE 
of a child 

ONLY 3 Child 
Sex Offenses 

Sexual abuse of a child replaces and provides higher max punishment for the offenses of aggravated 
sexual abuse; aggravated sexual contact; abusive sexual contact; and indecent liberties.  

1. Any child under 12; or 
2. A child under 16 and: 
    (a) use force; or 
    (b) use threat/fear; or 
    (c) child unconscious; or 
    (d) child drugged. 

Only if: 
1. Child is under 16; and   
2. NO force/fear/drug 
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Degree 
of force 

Penetration? 

*SEXUAL 
ASSAULT 

of a child 

* The word “aggravated” was removed. 

Yes = Act 

No = Contact 



1. Any unlawful force against another; 
2. Causing or likely to cause death or 

grievous bodily harm to any person;  
3. Threat or fear of death, grievous 

bodily harm, or kidnapping; 
4. Rendering person unconscious; or 
5. Drugging a person by force, threat, 

or unwittingly 

1. ANY threat or fear;  
2. Causing bodily harm;  
3. Fraudulent representation  -- 

professional purpose;  
4. Pretending to be another person;   
5. Knows / should know person is 

asleep, unconscious or otherwise 
unaware that the sexual act is 
occurring;  or 

6. Incapable of consenting due to 
impairment or mental defect 

New Article 120 (28 June 2012): 

Greater Degree of Force                        Lesser Degree of Force 
X AXIS 

New text underlined 8 



New Article 120 (28 June 2012): 

Y AXIS 
Sexual ACT     [penetrative] 

Sexual CONTACT    [non-penetrative]  

• Contact between the penis and the vulva or anus or mouth; or 
• Penetration, however slight, of the vulva or anus or mouth of another by any part of 

the body or by any object with an intent to abuse, humiliate, harass, or degrade any 
person or to arouse or gratify the sexual desire of any person.  

• Touching or causing another person to touch . . . the genitalia, anus, groin, breast, 
inner thigh, or buttocks of any person with an intent to abuse, humiliate or degrade 
any person (including through clothing);  

• Touching or causing another person to touch any body part of any person if done 
with an intent to arouse or gratify the sexual desire of any person (including 
through the clothing) 

New text underlined 9 



Art. 120(g)(8) Consent: 
• Freely given agreement…by competent person 
• Expressing lack of consent with words or 

conduct means there is NO consent 
• The following DO NOT mean consent: 

– Lack of verbal or physical resistance 
– Submission resulting from force, threat or 

fear 
– Current or previous dating, social, or sexual 

relationship 
– Manner of dress 

• The following CANNOT consent: 
– Sleeping, unconscious or incompetent 

person 
– Response to force likely causing death/GBH 
– Being rendered unconscious 
– While under threat or in fear 
– Fraud or believing a person is another 

• Lack of consent may be inferred based on the 
circumstances of the offense 

• All the surrounding circumstances are to be 
considered 

Art. 120(t)(14) Consent: 
• Freely given agreement…by a competent 

person 
• Expressing lack of consent through words or 

conduct means there is NO consent 
• Lack of verbal or physical resistance or 

submission resulting from the accused’s use of 
force, threat of force, or placing another person 
in fear does not constitute consent 

• Current/previous dating relationship; manner of 
dress…shall not constitute consent 

• The following CANNOT consent: 
– under 16 years of age; or 
– substantially incapable of appraising the 

nature of the sexual conduct at issue due to: 
mental impairment or unconsciousness 
resulting from consumption of alcohol, 
drugs, a similar substance, or otherwise; or 
mental disease or defect; 

– physically declining participation in the 
sexual conduct at issue; or 

– physically communicating unwillingness to 
engage in the sexual conduct at issue. 

Definition of Consent  
Current 120 New 120 (28 June 2012) 
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