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P-ROCE-EDI-NGS
9:17 a.m

CHAI R JONES: Good norning, everybody.
Dwi ght, woul d you open the neeting?

MR, SULLIVAN:. Yes, ma'am This
neeting is now open. |'mDwi ght Sullivan from
t he Departnment of Defense Ofice of General
Counsel , which serves as the sponsor for the
Judi ci al Proceedi ngs Panel and this subconm ttee.
Today |'m acting as the designated federal
official to this subcomm ttee because Ms. Fried
is TDY. The chair of the JPP subcommittee is the
Honor abl e Barbara Jones. The subconmm ttee was
established by the Deputy Secretary of Defense to
assi st the Judicial Proceedings Panel with its
wor k. Madam Chair, we're ready to begin.

CHAI R JONES: Thank you. W're very
| ucky this norning to have as our speaker the
Honorabl e Andrew S. Effron. | think al nost
everyone in the room al ready knows Judge Effron,
but he is the Director of the Mlitary Justice

Review Group for the Ofice of the General
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Counsel of the Departnent of Defense. As | think
we all know, they're undertaking a conprehensive
review of the statutes and rules of the mlitary
justice system Based on that review, they've
devel oped a detailed set of |egislative and

regul atory proposals that are currently in
Executive Branch interagency coordination.

As scintillating as that will be to
all of us to ask Judge Effron, "So, what did you
recommend?” he cannot answer that question. So we
shoul dn't ask, since we're all polite people.

The judge, | think, is going to tell us whatever
he can about the process. Judge Effron.

JUDGE EFFRON: Thank you, Judge Jones,
and thank you for the opportunity to provide the
subcomm ttee with an update on the work of the
MIlitary Justice Review G oup. | appreciate your
coment about the restrictions that | find nyself
under as a result of an OMB circular that says
until the Executive Branch has rel eased a
| egi sl ative proposal, we're not allowed to talk

about it in public, but please ask any questions
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that you want to ask. | know from having been on
t he bench and put nyself out in the public
occasionally for semnars fromtinme to tine, ny
feeling always was any question is fair. |It'd
then be up to ne to determ ne whether | should
answer or not. | don't want anybody to feel
inhibited in asking. | will try to give sone
substance to any answer, rather than sinply say,
"Gee, | can't answer that question,” with all due
respect to the OMB circular, which I wll, of
course, adhere to, now that | am working for
these two years in the Executive Branch

My presentation's going to take about
15 or 20 mnutes. |I'lIl be glad to take questions
either during the presentation or afterwards, so
pl ease don't hesitate to interrupt me. |If this
gets to be too nuch of just the admi nistrative
busi ness of what we're doing, if you want to get
into the substance, just let ne know that.

Before | get into the details, | want
to note that in conducting our review, which

covers the entirety of the UCM] and t he Manual
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for Courts-Martial, we were the beneficiaries of
the superb data collection, analysis, and reports
prepared by the Response Systens Panel, and by
t he Judicial Proceedi ngs Panel, and your staffs.
W relied very heavily on those. They're superb,
and thank you very much for that.

As I'll discuss in ny remarks, | am
hopeful that our proposals will be cleared

t hrough the Executive Branch sooner rather than

later. |If all goes well, at least in this
cal endar year, they'll be available to you for
your consideration. | can't guarantee that

because the interagency process depends on
Departnment of Justice and ot her agencies givVing
their views and working with us on ironing things
out, but | have every reason to be optimstic at
this tine.

Each of you is providing a vital
public service at a critical nonent on a topic
that's of great inportance to the nen and wonen
of the arnmed forces, Congress, the nedia, and the

public at large. Each of you brings a
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di stingui shed background and di verse set of
experiences to the task, and we | ook forward to
your reconmendati ons.

"1l begin with a brief discussion of
the Mlitary Justice Review G oup, focusing on
the circunstances that led to the establishnent
of our group, the manner in which we approached
our task, and a summary of sone of the key issues
that we're addressing. W'Il go to the next
slide. We live in a very dynam c period that
i ncl udes ongoing and intense scrutiny of the
mlitary justice system |It's not the first
time. | certainly renmenber well the Vietnamera
and the intense scrutiny of the mlitary justice
systemat that tinme, the post-Vietnamera, in
whi ch the issues of drug abuse in the mlitary
|l ed to great scrutiny.

Those situations are different from
what we face today, but to the extent there are
di fferences, there's al so one common feature.
That is to the extent there are differences

between the mlitary justice systemand civilian
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practice, the mlitary justice systemis going to
be call ed upon to defend and expl ain those

ci rcunstances and to make adj ustnents as
necessary, while preserving what's essential to
the mlitary.

That' s been our experience whet her
it's been through the Wirld War | experience of
creating an appellate system the World War |1
experience, which led to the creation of a system
| argely focusing on the role of |awers at both
the judicial |evel and the counsel |evel; the
Vi et nam and post - Vi et nam experi ence, which led to
the creation of the opportunity for Suprene Court
revi ew.

In each one of those eras the mlitary
justice systemwas called upon to | ook at
civilian practice, nmeasure itself against
civilian practice, make adjustnents, and al so
retain core values of the mlitary justice
system \Where we are right now -- and you're al
famliar with this, so | won't go through the

hi story of the |last couple of years, but that
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i ntense scrutiny has not just been hearings and
i nt ernal changes.

There have been nunerous anendnents to
the UCMJ, as well as the recomrendati ons of the
RSP, the JPP, and now Congress has created a
foll owon group that's going to be | ooking at
speci fic cases. Depending on -- apparently, the
aut hori zation bill is about to be vetoed today,
but | assune that at some point, that |egislation
will be intact, and that new group will be
starting up parallel to your efforts, soit's a
very intense time in the mlitary justice system

PROFESSOR SCHULHOFER: " msorry, |
think we're all hesitant to interrupt.

JUDGE EFFRON: No, please do.

PROFESSOR SCHULHOFER: This is the
first that I've heard of any foll owon group that
woul d be doing anything parallel to our own. Can
you say nore about that?

JUDGE EFFRON: It's a group -- Dw ght,
you might want to -- Dwight's working closely

with the legislation there, but there's a group

Neal R. Gross and Co., Inc.
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-- 1 don't know it's necessarily a follow on.
It's nore of a parallel group that's going to be
exam ni ng specific cases with a view towards
determ ni ng whet her there should be changes made
as aresult of that. |Its relationship to your
group, | think, is something that's yet to be
devel oped. Dwi ght?

MR, SULLIVAN. So in last year's NDAA,
Congress set up a foll owon Federal Advisory
Committee called the Defense Advisory Conmttee
on I nvestigation, Prosecution, and Defense of
Sexual Assault Cases in the Mlitary. It was set
up to start a nonth before the JPP goes out of
exi st ence.

It | ooked like they were essentially
setting up a transition period where the baton
woul d be passed fromthe JPP to the DACIPAD. In
this year's NDAA, which has passed both houses of
Congress, in the conference version, it expedited
t he establishnent of that committee to 90 days
from enact ment of the NDAA for FY16, which neans

if that is adopted, dependi ng upon when
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ultimately, the NDAA and the contretenps between
Congress and the Wiite House is resolved, if it
is resolved in a way that results in the NDAA
bei ng enacted, then that commttee would run in
parallel to this conmttee for probably nore than
18 nont hs.

DEAN ANDERSON:  And woul d be seeking
changes in -- as a result of exam ning cases,
what woul d be the scope of its review or
recomendat i ons?

MR, SULLI VAN. Exactly. [Laughter.]
| can al so say that the conference report
specifically encouraged the DACI PAD to rely upon
t he case database that the JPP created. The
JPP' s dat abase was actually referenced in the
conference report.

JUDGE EFFRON: So | leave it to you to
delve into, or not, that devel opnent. Again, one

can only speculate as to if and when the

aut hori zation bill wll be passed, but if the
past is prologue, at some point, things will work
out. | knowit's very inportant to the nenbers
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of the armed forces, certainly the Arned Services
Committees, to get that bill passed. This
particul ar issue is not controversial, at |east
at the sanme |l evel as sone of the spending issues
inthe bill, soit's likely to be included in the
final |egislation.

PROFESSOR SCHULHOFER: 1s there
sonmething in the | aw that presupposes its
menber shi p woul d not overlap with the nenbership
of either the JPP or this group or any of the
ot her ones that exist?

MR, SULLI VAN. Negative. The
secretary of defense is to set up the committee
establishing up to 20 nenbers. There's a
prohi bition against active duty mlitary serving
as nenbers, but there is no prohibition against
overl ap between the nenbership with either the
comm ttee or subcommttee, the JPP and the
DACI PAD, no restrictions on overl ap.

JUDGE EFFRON: Those questi ons,

t hough, are a good segue into -- why don't we go

to the next slide -- into why our group was put

Neal R. Gross and Co., Inc.
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together. That is that in |ight of these
segnent ed approaches to dealing with issues of
mlitary law, then chairman of the Joint Chiefs,
Martin Denpsey, in conjunction with the Chiefs,
he asked the secretary of defense to undertake a
conprehensive and holistic review of the mlitary
justice system |ooking at every article. The
i dea was not to preenpt whatever Congress nay or
may not be doing in the area, but in light of the
segnented nature of those anendnments, making sure
that the system was bal anced i n worki ng together
all the different articles of the UCMI.

Then Secretary Hagel approved that and
directed the general counsel to establish a
mlitary justice review group. The idea would be
under the direction of the general counsel, and
it would be staffed primarily by mlitary justice
experts fromthe five services. This group was
given a very tight time franme, basically, by the
time it was set up in March of 2014, one year to
produce a report on every article of the UCMI,

and then another six nonths after that to address

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

15

i mpl enenting rules for the Manual for
Courts-Marti al.

When the group was set up, the
servi ces responded magni ficently. The other
aspect of it was this group was required to
produce specific |legislative proposals. |In other
words our report and specific Manual for
Courts-Martial amendnent. Qur report is not one
that says this should be done or that should be
done -- a little of that in there, but it's here
is a specific legislative proposal. Here is a
speci fic anmendnent to the Manual for
Courts-Martial. So let ne go to the next one.
The services responded magnificently. Each of
the DoD services provided us with three officers
and an experienced NCO, sonmeone who really knew
sonet hing about the mlitary justice system and
managenent .

W had former trial judges, appellate
j udges, appellate counsel, trial counsel. W had
peopl e who really had a diverse set of

experiences. Interestingly, they were all
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unl eashed fromtheir services. Wen they were
sent to us, they were -- this was part of the
terms and conditions of the program-- they were
not required to report back to their services and
get approval for what they would say or not say
wi t hin our group.

Reality of life is they cane from
their service cultures, their service
experiences. They undoubtedly had |ots of
conversation with people in their services as
t hey were doing, but they were told, "You go work
on that group for the group and put sonething
together." The general counsel al so designhated a
nunber of advisors to us, Judge Sentelle, forner
chief judge of the D.C. Circuit, who not only has
terrific experience in all aspects of |aw and
crimnal law, but actually has sat with our court
on a nunber of occasions, so he had that hands-on
experience with mlitary | aw

Judy MIler, former general counsel of
t he Departnment of Defense. DQJ designated Jon

W obl ewski, who is one of their primary crimnal
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policy people to work with us. The court of
appeals for the arned forces had two -- one at a
time -- different people to act as liaisons. The
advi sors were all providing us with advice and
resources. They did not review the materials for
t he purposes of concurring or not concurring, SO
it was very clear fromthe outside it would be
our product, not theirs.

The general counsel set up several
terms of reference to guide our work. They're
pretty general in nature, but they're inportant.
First, we used the UCMJ] as a baseline for
departure. Secondly, this reflects what | noted
bef ore about the history, we've got to | ook at
the practice in U S. district courts and
det erm ne whet her they should or should not be
adopted for mlitary law. To the extent
practical, look for uniformty, |ook at the
recommendati ons of the RSP and the Defense Legal
Policy Board that had | ooked at conbat-rel ated
of f enses.

"1l add we subsequently received

Neal R. Gross and Co., Inc.
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further guidance fromthe general counsel, of
course, once you were established, to | ook at
your reconmendations, as well. Then to draw upon
t he experience of the staff nenbers and consi der
a broad range of information. After that, we
devel oped our own internal guiding procedures.
First, that the mlitary justice systemwas there
to serve the purposes of mlitary discipline and
national security.

Secondly, that discipline involved
three key features of mlitary |law that we woul d
take as givens. First, that there would be
unique mlitary offenses -- desertion,
di srespect, di sobedience -- things that are not
crimes in civilian society, that they would
remai n, not necessarily that any particul ar one
wll remain, but the idea that there woul d be
unique mlitary offenses. Unique military
puni shment's, reductions in rank, forfeitures of
pay, discharges, things that, again, are not
within the purview of a federal district court in

sentenci ng woul d be el enents of the system
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Thirdly, trials would be conducted outside the
United States on an ongoi ng basis, so we'd have
to have a systemthat was portable.

Then our next criteria had to do with
justice and discipline in a denocratic society.
That is that we would enpl oy the standards of the
civilian sector, insofar as practical, and al so
where certain aspects of the mlitary justice
systemare |l ess protective than the rights that
individuals get in civilian trials, we mght have
to counterbal ance that. The classic exanple is
t he prohibition agai nst unlawful comrand
i nfluence, a prohibition that doesn't exist in
civilian society.

In civilian society, we have vari ous
prohi bitions agai nst prejudicial comments, very
hi gh standard to nake before prejudicial conments
by the Attorney General or the President can
require a reversal in a trial. Mlitary justice
systemis just the opposite. Conments by a
commander about the specifics of a trial puts the

burden on the governnent to prove beyond a

Neal R. Gross and Co., Inc.

19

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

20

reasonabl e doubt that those comrents didn't
influence the trial. That's a counterbal ance to
the role of the conmander in the system so
count er bal anci ng woul d be part of it. The next
is flexibility across a wi de variety of national
security environnments and mlitary personnel
practices.

W did not set out to establish or to
provide a mlitary justice systemfor today's
mlitary. Today's mlitary is relatively small,
highly trained, highly qualified. That's not
necessarily the mlitary that many of us have
experienced through our lifetines.

Wt hout casting any aspersions on the
guality of people who have served over tine, if
you | ook at the disciplinary rates certainly in
ny experience, innmy lifetime, whether it's in
Vi etnam era, the post-Vietnamera, the inpact of
the draft and those areas, the inpact of the
econony on recruiting, we have the need for |arge
expansi on in various environnments. W can't

design a systemthat sinply neets today's force.
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W have to have a systemthat will work across

t hose range of experiences, experiences in which
peopl e may not be that enthused about being in
the armed forces and ent hused about the m ssion
of it. So we took that into account in

devel opi ng our recommendations. Finally, we

| ooked for the need for periodic evaluation and
recal i bration

When Congress established the UCM] in
1950, it set up a commttee, conposed of the
j udges and the judge advocate general to provide
an annual report on the system For a variety of
reasons, that report has becone fairly routine,
wi t hout having a detailed analysis of the
operation of legislation. So we're |ooking for
ways to institutionalize a nore useful periodic
review. Let's go to the next one.

To put our programin a little bit
nore context, those of you have worked,
particularly in the academ c area, on
codifications and restatenents, we did not do a

codification or a restatenent. That is, when we
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were | ooking at the articles, we weren't -- nor
were we doing a zero-based analysis. That is,
based on the gui dance we had fromthe general
counsel and the tinme frame in which we had to
operate, we didn't say, "How would we design a
mlitary justice systemfromscratch if we were
doing it?" Nor did we say, "We're going to | ook
at every article and see if we can incorporate
current case law." | talked to a variety of
peopl e who had done those kinds of studies.

They said that's a four or five-year
project when you do it at the state level to do a
restatenent of the law, so we weren't going to do
that. W weren't going to codified what we were
doing. W were going to |ook for opportunities,
use the UCM] as a baseline, |ooking at those
three criteria that we had before. Were are our
opportunities? Were are our opportunities for
maki ng useful changes? Go ahead.

M5. KEPROS: Yes, | hope this isn't
out of sequence with sonme of your comments --

JUDGE EFFRON: Don't worry about the
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sequence.

M5. KEPROS: (Ckay, you can handle it.

JUDGE EFFRON: Yes, | can handle it,
but 111l try.

M5. KEPROS: | amjust so intrigued by
your comrents about where you're going to start,
what you were going to try to incorporate,
because it's becone inportant to our
conversations in this group that we have gotten a
| ot of feedback from practitioners in the
mlitary justice systemthat having had their
code significantly revised recently a nunber of
times, there's sonme resistance to any changes.
Has that been relevant in your conversation?

JUDGE EFFRON: The process of
coordi nati ng our proposals through the Departnent
of Defense produced very vigorous discussions,
sure. When we tal ked to DQJ about the idea of
the periodic reviews, one of the points they made
was that they have trouble -- they're getting
feedback now fromthe U S. attorneys about the

pace of change in the civilian sector now that
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there's a lot of attention on crimnal |aw, and
that there is a sense that there's a negative
effect of too nmuch change too fast.

There's a need to figure out howto
stabilize things for a while. |'mnot suggesting
that necessarily applies to what you're doing
with Article 120 and the rel ated provisions
because you' ve been asked to take a | ook at that.
But what nmay be inportant -- and |I'm junpi ng way
ahead now, but when we | ooked at provisions of
the code -- and this relates to the idea of it
not being a codification or restatenment -- we
| ooked at a nunber of provisions which are highly
litigated and not particularly clear, and we
deci ded not to change sone of them because when
we | ooked at those particul ar provisions, we said
no matter what we do, these are at the core of
crimnal law that are going to be litigated on a
day-to-day basis.

Addi ng nore words is just going to add
nore words to be litigated and not necessarily

solve things. Again, |I'mnot making that as a
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coment about Article 120 or any of the things
that you're |looking at, but that's at |east how
we | ooked at it is that before we nmade a change,
we said wait a mnute, are these words going to
i nprove the way these cases are litigated when
these natters are going to be highly litigated
anyway, or are they going to just create nore
problens in the area?

We nmade deci sions back and forth on
that. W have a | ot of changes recommended in
our report. Mre than 50 articles of the UCMJ
wi || have changes, so sonme nmay say gee, you
didn't take your advice very well on that, but
you' || see, when you see the report, there are
sonme very controversial aspects of the UCM] where
we didn't make changes just because we | ooked at
it and said we can codify where the law is now,
we can say where we think it should be going.
That's just going to be a platformfor nore
litigation. |s there sonething wong with where
the lawis right now? So that was part of our

t hought process. |'Il leave it up to you whet her
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that's the way you want to ook at it.

PROFESSOR SCHULHOFER:  You sai d t hat
your report contains recommendations for change
with respect to 50 different articles?

JUDGE EFFRON: More than 50, yes.

PROFESSOR SCHULHOFER: More than 507
Can you say whether any of them m ght include
1207

JUDGE EFFRON: | can say that the
I ssues that you' re working on all have
recommendations fromus, and | would al so say
that we have an express statenment in there of
awar eness that you are working on this now, so
our reconmendati ons have taken into account that
you will be going into this in great depth. W
had over 146 articles of the UCMI. | haven't
counted all the bunp As and bunp Bs in there,
plus all the Manual for Courts-Martial provision,
and did not have the opportunity -- this'l|
actually go to ny next point -- to go into each
article with the time and effort that you're

putting intoit. Also, we made a decision at the
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begi nning we were not going to do any surveys.
W were not going to conduct any heari ngs.

W weren't going to do any data calls.
W were going to rely on existing information
because we have to |l ook at all those articles in
one year, then a degree of nodesty is
recommended. That's by way of saying | don't
think that you'll find our recomendations in any
way -- or the fact that they' re not avail able
ri ght now should in any way inhibit what you're
doing. W |looked with great nodesty in the areas
that you're | ooking at.

W saw sone things that we thought
woul d be useful, and | hope you get themin tine
for your work. Dw ght's |ooked at them as well.
My viewis that -- again, |I'mthe one who's seen
it -- is that this should not inhibit you in any
breadth or depth that you feel that you need to
go into in yours. Even if it turns out we camne
out a slightly different way, it was with nodesty
t hat we approached each of these articles.

CHAIR JONES: Could you rem nd ne
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agai n what you think your timng is?

JUDGE EFFRON: W are pressing very
hard that before the end of the cal endar year,
hopeful | y before Thanksgi ving, we can have this
rel eased because if it's going to be -- if a
project of this magnitude's going to be
consi dered by Congress in the next session, the
staff has to have tine.

CHAIR JONES: Rel eased to whonf

JUDGE EFFRON: Once it's released to
submt it to Congress, it'll be released to the
publi c.

CHAI R JONES: Everybody?

JUDGE EFFRON: Yes, that'll be a
public release. That'll be a release not only of
the | egislative proposal, but our full report
that's in there. But we did this, again, with
t he understanding that you' re doing the work, and
you have -- not that you all have, individually,
alot of free tinme, but in terns of the tine that
you' ve been given or the scope, the tine to do

data col l ection and have the hearings that you've
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been having and hearing from people on the
outside that we didn't have. You also bring a

di fferent degree of experience to it. Qur group,
with the exception of me, and now | aminternal,
was entirely internal.

These are all people who had great
experience with mlitary justice, but didn't
bring the breadth of experience in these areas
and the m xture of the mlitary and the
non-mlitary experience that you have. So |
think it'd be understandable that you all may
come out with things that are in greater detai
and depth than we have in our report.

MAJ GEN WOODWARD: But does it make
sense to maybe ask for an exception to policy for
us to get what you all thought of, just to
further informus? |Is that worth asking the
guestion or possible, since we're going to wap
up soon?

JUDGE EFFRON: | certainly woul dn't
di scourage that at all. | amnot an expert on

t he Federal Advisory Conmittee Act or your
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statute or the OMB circular. | don't hesitate to
say that if it were ny preference fromthe
begi nni ng, that as we had put out for our own
work, even if you all didn't exist, we would have
made parts of it available for public discussion,
but that's not the way the Executive Branch works
when it conmes to legislation. So we're bound by
that, just like |I've been bound by all the other
interesting things |I found about returning to the
Executive Branch after not being there for 28
years with all the requirenents that now exi st
that didn't exist back then.

| will conplete sone of ny conputer
training. M conputer gets shut off on a regul ar
basi s anyway w thout ny having failed to do the
training, so |l don't want to put that up at risk
right now. | know that puts you in a sonewhat
difficult position.

Just from havi ng watched your work and
wat ched the RSP work, |'Ill give you as much
assurance as | can that yes, there may be things

that we say that are not necessarily in sync with
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what you've said, but it's through the
understandi ng you're -- express understanding in
our report that you're going into it in nore
depth and with different experiences involved and
| ooki ng forward to what you have to say. So
we're not trying to preenpt 120 or retaliation or
stal king or any of those types of offenses. W
have sone ideas on that, but they're nodest ideas
in those areas.

HON. HOLTZMAN:  Wiat is the process
after this is released? Wat's the process going
to be for adoption? It'll be released by the
Wi te House or whoever, the Secretary of Defense.
Then what happens?

JUDGE EFFRON: Yes, the Secretary of

Def ense has -- it's now a Departnent of Defense
proposal. It's an official Departnment of Defense
proposal. It's nowat OVB, circulated to all the

ot her executive agencies that have an interest.
They give us comments. W go back to them
The essence is we have to satisfy OWB

that the people in the agencies, the Executive
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Branch that have an interest in this area are
satisfied with the proposal. Once OMB is
satisfied, again, | believe that they're able to
speak for the admi nistration, but | don't know
what their relationship is with the White House
on that, so I'll defer on that. But ny
assunption is once OMB says yes, it then gets
transmtted to Congress as an offici al

adm ni stration proposal.

HON. HOLTZMAN: Do you expect Congress
to take that up?

JUDGE EFFRON: Havi ng been where you
were and | was as a staffer, | won't presune to
speak for Congress, as an institution, other than
to note that we have briefed the staffs on both
t he House and the Senate Arned Services Conmittee
on our process, not our result. There is a
significant interest in having this proposal and
giving it serious consideration next year, but
that's -- | think the effort has been worthwhile
and is likely to be productive, but there are

many other factors that can conme into play on
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Also, | would say that -- again
this'll be in the eye of the beholder -- the vast
majority of our recommendations are likely to be
vi ewed as non-controversial and worthwhile
i nprovenents. There will be sone, depending on
who is reviewing it and what their perspective
is, who will feel that we've done things that
shoul dn't be done or haven't done enough in other
areas. \Wether those controversies then subsune
the process, | don't know. But |I'moptimstic
that the wei ght of the proposals will nove the
bul k of it forward. Wat is your tinme franme for
Article 1207

HON. HOLTZMAN: |'mnot the chair of
this panel. You should address it to Barbara

Jones.

CHAIR JONES: We're hoping to have our

recommendati ons finalized by the end of our next
neeting. That's subject to revision if den
tells ne differently. Then our plan was to

circulate it before we nmade a fi nal
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recommendation to the JPP because sonething |'ve
| earned since |'ve been here is this lawin
uni nt ended conseguences.

We wanted to circulate it to various
groups and see -- we give thema short |eash, and
t hey have to get back to us very quickly, in a
short tine frane. Then when we were satisfied
t hat our reconmendations were solid, present them
to the JPP. | guess we were thinking we'd be
submtting themto the JPP in Decenber or
January, January nore |ikely.

JUDGE EFFRON: |f, for sone reason,
our proposal hadn't gone forward then, then there
mght be a little dance that goes on as to
whet her we then say we're not going to recomend
anything in these areas because you're doing it.
But if it's January, that should -- one only
knows - -

CHAIR JONES: O course with us --

JUDGE EFFRON: -- but that should give
you anple tine to take into account what we've

reconmended.
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CHAIR JONES: Everything we do is
public, so you'll see the set of recommendati ons

that this working group, this subcommttee has

before -- likely before yours -- well, wll you?
| don't know. |If you make Thanksgi vi ng, you
won't. That'll be afterwards. Then the final

set wouldn't cone until January/ February.

JUDGE EFFRON: Again, our report wll
expressly state that we've just taken sone steps
wi t hout having the benefit of all the detailed
work you're doing, so it's an express note to
Congress that there's nore to be said in this
area, as opposed to saying we're not going to go
up there and say this is your answer.

PROFESSOR SCHULHOFER: Also, in terns
of timng, we are a subconmttee. January woul d

be -- is the target for us to report to our boss

CHAIR JONES: To report to the JPP,
right.
PROFESSOR SCHULHOFER: -- to the JPP

and then they have a question of their timng
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bef ore anythi ng woul d have any ki nd of official
deci sion fromour process, at |arge.

JUDGE EFFRON: W th apologies, that's
why ny question was addressed to Representative
Hol t zman - -

CHAI R JONES: No apol ogi es.

JUDGE EFFRON:  -- is | mght have a
sense of what the full committee wants.

CHAIR JONES: W're two votes, right,
Li z?

PROFESSOR SCHULHOFER: Are we in
general question period now?

JUDGE EFFRON: Sure, let's -- let ne
just sunmarize the rest of it by saying what
you'll see in our report is that for each article
of the UCMJ, we have a proposal. W sunmarize
what the current |aw says in colloquial |anguage.
We descri be what contenporary practice is |ike.
We give an overview of what civilian practice is
like in that area. W discuss the pros and cons
of maki ng changes, and then we have a specific

| egi sl ative proposal and a specific
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| egi sl ative-type section analysis to go with it.
These are not |law review articles on each one,
but I think it's material that you'll find useful
i n under st andi ng where we cane from and why.

CHAI R JONES: Professor.

PROFESSOR SCHULHOFER: Yes, | had a
general question. | want to preface it with
sonet hing very brief about ny own persona
per spective because | think you don't really know
ny work. Sone of my panel nenbers don't really
know ny worK.

My interest in this area has al ways
grown out of a concern that the civilian | aw was
not adequate to protect victins at risk, and a
sense that they may be true of the mlitary |aw,
al so. That's the perspective that | cone to it.
| "' m sayi ng that because one of the things that
has shocked ne about the mlitary systemis the
breadth of discretion, with respect to
sentencing. So | want to kind of go into that,
but | think it's an issue under Article 120. |

wanted to preface ny perspective because ny
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interest in it has been froma victims point of
view, but when | see how the systemis working, |
get very concerned about fairness to people who
m ght be potentially accused. W're talking
about Article 120 that has, first of all, as far
as UCMJ, no sentencing caps.

The president has inposed caps that
are extraordinarily broad, 30 years for -- life
for rape, and then 30 years for the |esser
offense. It also occurs to nme that we're
tal king, alnost by definition, in every single
case, with a first offender because they woul dn't
be in the mlitary if they had a felony record.
So in the civilian system when you're talking
about 30 years' inprisonnent or 20 years'
| mpri sonnment or 15 years' inprisonnment, you're
usual |y tal ki ng about repeat offenders that are
anywher e near that range.

Even with the cabining that occurs
with the President's action on the Manual, you're
tal ki ng about an extraordi nary range of possible

puni shment. | n addition, punishnment is set by
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t he nenbers, which is the jury, which is
extrenmely unusual in the civilian system \Were
it does exist in, | think, six or seven states,
generally considered to work very poorly. Then |
t hi nk about the fact that we have a vol unteer
Arny, so with respect to the enlisted personnel,
we're very often tal king about a segnment of our
popul ation that has relatively fewer
opportunities, in ternms of -- you nentioned the
hi gh degree of specialization in the nodern Arny,
which | think is true, but |I'm al so concer ned
that we're drawing froma denographic that is
rel atively di sadvant aged, conpared to the
popul ation that's going to coll ege and so on.

| get very concerned about fairness to
our personnel who are serving our country and can
be on the receiving end of an accusation -- and
they may be guilty -- but that they be facing
either very long terns and extraordinary
I nconsi stency.

In both respects, | always worry

that's a problemfor victiminterest, as well,
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because it undermnes the reliability and

consi stency of the system One of your advisors,
Jon Woblewski, is ex-officio -- the DQJ -- he's
the ex-officio -- DQJ's nenber of the U. S

Sent enci ng Commi ssion. | don't know -- ny
guestion, then, is -- because | think at least to
sonme of us, it inpacts on the structure of 120
and whether it's going to do its job. D d your
group | ook at sentencing issues?

JUDGE EFFRON: Dwight, tell nme when
|"ve gone too far. | would say that the
sentenci ng process is one of the nost detail ed
aspects of our proposals. As you've pointed out,
the sentencing in the mlitary is very different
fromsentencing in civilian society, with the
exception of a few states that have jury
sentencing. Even those states that have jury
sentencing operate differently in ways that don't
necessarily |l end thenselves to conparison to the
military.

What we identified was sever al

i nportant differences between mlitary and
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civilian life. One is not only the jury role,
but the underlying process. There's no
pre-sentencing report in the mlitary and no way
of devel oping that information right now, until
you get to trial. Secondly, the sentencing's
conducted in an adversarial manner, even though
the rul es of evidence are somewhat rel axed, and
this is somewhat hyperbole, but every case is
conducted, at the sentencing level, in the way
that a federal trial would conduct a capital
case, putting aside the difference in
consequences. That is each side presents
evi dence, and there's specific factors that are
supposed to be | ooked at.

We do it in an adversarial manner,
wi t hout the type of information that comes in
civilian life. Secondly, there's no paraneters
and criteria. As you pointed out, the popul ation
is so different, and the circunstances are so
different, that whol esal e adopti on of the federal
sent enci ng gui deli nes nay not be the answer on

it. But are there opportunities for having
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paranmeters and criteria in the mlitary justice
systemis sonmething that we exam ned in great
detail .

I f we have those paraneters and
criteria, who should pronul gate thenf? What
nunber of |evels should we have that would work
in the mlitary justice systen? And how do you
use those paraneters and criteria for sonme of the
puni shmrents that don't | end thenselves to such
guantification? For exanple, we tal ked about the
puni shmrents before. You can't break up a
di scharge anong various offenses. You're either
di scharged, or you're not. You can't break up a
reduction in rank. You're either reduced or not
-- pay. But for confinenment, maybe you can. The
other thing that we don't do in the mlitary
justice systemis segnent our sentences.

In other words, if you're convicted of
rape, absence, and di srespect, you get a unitary
sentence. Nobody can tell you what conponent of
that sentence is related to rape, disrespect, or

absence. |Is there an opportunity for having
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segnent ed sentences, and then a determ nation of
whet her they'd run concurrently or consecutively,
at least with respect to confinenent.

Probably can't do it with discharges,
but at |east with respect to confinenent. Again,
we'll have to wait until the report is issued,
but I think you can have great confidence that
the i ssue of sentencing and the issues that
you' ve raised here is a matter that has received
great attention by our group.

MAJ GEN WOODWARD: Also, | think if
Gen -- if they put together a list of the
average sentence for sonme of these crines, that
you woul d definitely be put at ease with respect
to your fear that the accused is being unfairly
-- long sentences. Because | think you'd find
that they're pretty -- | know when | was in the
SAPR job that the sentences they were getting
were pretty mnor, based on what they were being
convi cted of.

PROFESSOR SCHULHOFER:  For rape?

MAJ GEN WOODWARD: It was al ways a
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r ape.

PROFESSOR SCHULHOFER: For rape and
sexual assault?

MAJ GEN WOODWARD: Sexual assaul t,
sure, yes. You' d have sonebody convicted of
sexual assault would get six nonths. W had one
at Andrews that got 30 days, and that got set
asi de.

PROFESSOR SCHULHOFER:  That woul d be
nmy concern on the other side. [|'mnot happy with
sentences that are too low, and | worry about
sentences that are potentially too severe, and |
worry about the unpredictability, which may | ead
some commanders to hesitate to bring charges if
they think they don't want to expose sonebody.
Didn't your panel hear sentencing testinony at
your last nmeeting? It was on the public notice
that it was supposed to be on your agenda. D d
t hat not happen?

MAJ GEN WOODWARD: The range give you
a flexibility that also is hel pful.

COL. GREEN. Another point for the
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subconm ttee, the JPP was tasked to a data
anal ysis of cases regarding Article 120 cases
that was a specific -- there were three specific
Congressi onal taskings for the JPP. Since the
begi nni ng of the year, the staff has been working
with the services to obtain the case records for
every sexual assault case that's been prosecuted
fromFiscal Years '12, '13 and ' 14, and when the
next fiscal year is available, we'll obtain
t hose.

Yesterday, we just finished the entry
-- we've been working with the services to obtain
t he records and have obtai ned over 2,000 case
records. W just finished the input of data into
a new system yesterday and are working with
crimnol ogists and our staff to do an anal ysis of
exactly what those cases are. Wat our intent is
that we will be able to say -- use our systemto
break down for soneone who's been convicted of
rape to identify what the specific confinenent
terns are to the facts of the case. So we will

be able to do sone analysis. Qur hope is in the
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next couple of nmonths, we'll be able to compile
all that information and can provide it to you
for your review

PROFESSOR SCHULHOFER: | thought | saw
on your witness list for your |last neeting that
there were people scheduled to testify about
civilian and mlitary sentencing practices.

HON. HOLTZMAN: Not the detail of
t hose practices, the nethodol ogies, and really
related to the data collection. So we weren't
doing the issues that you were raising, how | ong
shoul d these sentences be?

CHAIR JONES: Either we weren't there.
It didn't happen. No one testified about that,
that | recall. It was --

(Si nul t aneous speaki ng.)

JUDGE EFFRON: This will be a big
chal l enge for you, too, because you'll find that
this happens in civilian life, as well, but
particularly mlitary, where you' ve got the UCM
being part of the daily life of all the nenbers.

You'll find some charges which understate the
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seriousness of what happened, and sonme charges
that overstate the seriousness of what happened,
not in a legal sense of understate or overstate,
but in a colloquial sense. That's going to be a
t ough, but not inpossible task for you to
undertake and | ook at.

That's sonething that we did not do.
W weren't doing the surveys, and we were not
collecting information in that regard. W were
rel ying on the experience as to -- we focused
primarily on structure and process, rather than
on the substance of what sentences should be, or
t he substance of what offenses shoul d be.

W' ve addressed that at sone point,
but we were mainly | ooking at process and
structure as the opportunities for what -- in
sentencing you will see, | think, very
significant changes in structure and process as
to how the sentencing is done.

PROFESSOR SCHULHOFER:  Wbul d your
recommendati ons with respect to structure be

sonet hing that we could take on board and i nport
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into Article 1207?

JUDGE EFFRON: | think the way to | ook
at it would be the way that Article 120 is
structured mght, in sonme sense, be influenced by
the existence of a different way of doing
sent enci ng.

But it also may be that you don't have
to change Article 120 for that purpose, but that
using the President's authority under the Manual
for Courts-Martial, how you address the el enents
and how you address the range of sentences m ght
be a way of doing it wthout necessarily tying it
down in relatively rigid |egislation.

M5. KEPROS: This is one of those |
don't know if you can answer ny question. One
i ssue we've been very interested in is whether or
not certain of fenses, whether in Article 120 or
sone of the articles -- 92, 134 -- trigger things
| i ke sex offender registration.

Qobviously, in a civilian context,
that's considered a coll ateral consequence and

not, strictly speaking, a sentencing
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consideration. Can you say whether your
commttee | ooked at sonething like that? It's
hard to draw a parall el because obviously, a
decrease in rank is not traditional civilian
sentencing, either, so | don't really know the
scope.

JUDGE EFFRON: W took the existence
of sex registration requirenents into account in
how we structured things, but we did not do an
article by article analysis of whether sex
registration is required.

That's sonething that's going to be
really inportant for your group, obviously,
because as you're deciding how particular forns
of behavi or should be treated, there may be
things that represent inappropriate mlitary
behavi or and that involve behavior of a sexual
nature, but not necessarily things that trigger
sex registration. That's going to be sonething
that you all will have to take a | ook at.

Just to give an exanple, if you have

sonething that is a consensual relationship
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bet ween two people -- let ne give the exanpl e of
fraterni zation. Fraternization can involve --
that's an Article 134 of fense under the general
article. 1t involves inappropriate sexual
rel ati ons between two people. You have Article
92, orders violation of sexual activity on board
a ship. In sonme cases, maybe there is sonething
in sone of those offenses that is anal ogous to
sex registration requirenment. In other cases, it
may be that these are rel ationships that you see
in civilian society that don't trigger sex
registration. Yes, you have to ask yourself how
do you denom nate those in the mlitary, and what
ef fect does that have on sex registration? [|'m
not taking a position on any of those, other than
saying | think that's an inportant thing to think
of, in terns of how you structure the anendnents.
Dwi ght, did you have --

MR. SULLI VAN. A coupl e points, just
for your information. By statute now, DoD is
required to report to the gaining jurisdiction

that an individual's going there that DoD has
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determ ned nust be registered under the Sex
O fender Registration Act.

There's a Departnent of Defense
i nstruction that actually defines which of fenses
will result in that notification. There was a
change to the law this year that was enacted as
part of that human trafficking statute that was
passed back in the spring that also said -- it
used to be that DoD woul d i nformthe gaining
jurisdiction, "Hey, we're about to release this
guy from Leavenworth. He tells us he's comng to
your jurisdiction.”™ Then that individual would
be required to show up and report, but they
woul dn't be on the registry until they showed up
and reported. DoD also let the U S. Mrshals
Service know, so if the guy didn't show up within
30 days at the gaining jurisdiction, the Marshals
Servi ce was supposed to track hi m down.

Didn't al ways happen that way.
Congress changed the law to say DoD, when they
rel ease the person, will also informDQJ, and DQJ

will put the individual both into the Nati onal
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Sex Offender Registry and into the database, the
publicly accessible website, where you can run
nanes of registered offenders. But there is DoDl
ri ght now -- Departnent of Defense Instruction --
that specifies we will provide that notification
to the gaining jurisdiction for these offenses.
JUDGE EFFRON: To follow up on that,
i n taki ng account of sex registration and ot her
aspects of it, we thought about that, in terns of
how we denomi nated certain offenses. Because in
mlitary Iife you can make crimnal things that
are not crimnal incivilian life, we were very
conscious of that in deciding howto deal with
certain aspects of sexual conduct, as to whether
they should fall into the areas that trigger sex
regi stration or be unique. Just because we can
puni sh sonet hi ng that sonebody does in the
mlitary, where you couldn't do it in civilian
life, to us didn't necessarily nean that you have
to fit it into these nore traditional categories.
There's a possibility of creating new

of fenses, and then there would be an i ndependent
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determ nation as to whether sex registration or
ot her collateral consequences would flow from

t hat .

DEAN ANDERSON: |'minterested in what

you were able to share about the decision naking
t hat you engaged i n about whether or not to nake
recommended changes in certain provisions.

| think | understood you to say that
at tinmes, there were provisions that were highly
controversial, in which you did not nake a
recommendati on for change because you felt that
it went to the core questions that the offense
rai ses, but that in other tines there were
controversial provisions in which you did nmake a
recommended change. Am | understandi ng that
correctly?

JUDGE EFFRON: We'll let others
decide. | don't think we were hesitant to del ve
into controversy. Qur determ nation was whet her
by adding words -- two things. First, by adding
wor ds, would we inprove or would we sinply create

another platformfor litigation that wasn't going
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to inprove the situation?

DEAN ANDERSON: That's actually the
interesting thing that | think I've heard you say
twice. How did you nake that determ nation, that
addi ng words would or would not clarify a
provi si on?

JUDGE EFFRON: Typically, we were
| ooki ng at areas that were highly litigated, in
whi ch because of the variation of conduct and
behavi or that would arise under that, you'd be
getting all sorts of interpretive questions on a
regul ar basi s.

Qur determ nation was all we're going
to do is add new words for interpretation.
Wereas, if we have other provisions that are not
-- they may arise frequently, but there's a
fairly good understandi ng of what words nean,
even if on the face, they're not clear, practice
has been clear, then we said no, we're not going
to make a change there. \Wereas, in other areas
we' d say people have struggled with what this

means, and it's causing an inefficiency or
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i neffectiveness in our practice beyond the nere
fact of litigation. W can make those probl ens
go away wWith words. That would be our criteria.
That's an experiential judgnment, not sonething
that we quantify.

DEAN ANDERSON: | appreci ate that
we're trying to read tea leaves a little bit here
just because we don't have the benefit of the

recommendati ons that you' ve nade, and we wll,

hopefully, shortly. | forgot the next thing I
was going to say. |It'll come back to ne.
JUDGE EFFRON: | have no probl em

saying Article 120 raises lots of issues, and we
were happy to see that you were in existence and
you woul d be meki ng those calls, by and | arge.
Qur Article 120 recomrendati ons are quite nodest.
DEAN ANDERSON: On that question,
would it be fair to say -- it sounds as if your
-- the language, itself, in Article 120, when you
assess 120, suggests if not deference to this
commttee's recomendations, certainly -- or

per haps you could just clarify. It sounds |ike
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you said you're aware of our existence. You know
that we're able to go into nore -- that we're
charged with going into further depth and have
nore tine to go into depth on Article 120 and its
provisions. | guess |I'minterested in the
relationship that's articul ated by your
recomrendati ons as between the two deliberative
bodi es.

JUDGE EFFRON: Whether it was Article
120 or anot her area of sexual conduct, where we
saw very clear opportunities for change, where a
useful inprovenment woul d be made, we didn't
hesitate to nmake that reconmendation. \Were we
saw i ssues that are being litigated and struggl ed
with, and we didn't have a hi gh degree of
confidence that w thout having done an in-depth
data and hearing analysis, |ike you're doing,
that we coul d make an i nprovenent, then we
st epped back.

This is probably going to get into
double or triple negatives, but we didn't nmake a

deci sion that no change was needed, nor did we
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make a decision that the problens that we | ooked
at woul d benefit fromlegislative change. W
just said these are areas in which there's not a
cl ear answer right now \W're going to step back
and let you take a look at it. It wasn't
necessarily a deference that you woul d conme out
with an answer that we would agree with. It was
that we deternmi ned that having a group that was
taking a nore in-depth | ook nmade nore sense than
us just comng up with words that we thought

m ght be hel pful, where we didn't have confi dence
t hat changi ng the words was going to be an

i mprovenent .

CHAIR JONES: | think your group would
be one, certainly, that we would send the
subconmttee's recommendations to for feedback.
Wul d you be in a position to help us at that
poi nt ?

JUDGE EFFRON: | think that we woul d
be able to work with the Departnent of Defense
and determne howto do that. |1'Il add on that,

our group, in practice, doesn't exist anynore.
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CHAI R JONES: That was ny next
guestion because | was surprised when | found out
the JPP didn't exist anynore the day after we
filed our report.

(Si nul t aneous speaki ng.)

CHAIR JONES: |'msorry, the response
panel .

JUDGE EFFRON: Technical ly, we exist,
but all of our mlitary nenbers devol ved back to
t he services over the summer, so there's ne and
Charles Hale, a retired mlitary judge, and Patty
Ham who did such a fabulous job for you --

CHAI R JONES: She sure did.

JUDGE EFFRON: -- on the RSP is
wor ki ng for us part time now. W have a handf ul
of people who are dealing with the interagency
coments right now, but we don't have the
mlitary justice review group, as it existed, to
respond. But that's not giving you a negative
answer. | think to the extent that you're
wor king with OGC and you want to get some views

fromthose of us who were there on a personal
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| evel, | don't have any hesitancy about that all.
"1l be guided by whatever gui dance we get from
GC on that.

CHAI R JONES: Any ot her questions?
Thank you so nuch, Judge. | think you did a
great job of telling us what you could. Now we
have a nystery to unravel here after you wal k out
t he door.

DEAN ANDERSON: We're really excited
to see your recomrendati ons.

JUDGE EFFRON: Again, | hope |'ve
gi ven you at | east whatever degree of confort |
could that we're not going to have an answer in
there, nor are we going to have sonething in
there that says this in any way inhibits what the
JPP -- on the contrary, we're going to recognize
-- we have recogni zed the diverse set of
experiences and skills and data opportunities you
have to put sonething together.

HON. HOLTZMAN: May | ask just one
guestion before you go? This is sort of a follow

up on what Ms. Kepros was aski ng about before,
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which is if you' ve issued 50 recomrendati ons,
t hat nmeans why you' ve shown a | ot of respect for
not changi ng things where they don't need to be
changed, you obviously didn't shy away from
maki ng changes where you thought they should be
made, even though you heard pleas, as we
certainly have, that stability is vital and
status quo is inportant and so forth and so on.
JUDGE EFFRON:  Qur report, if it's
enacted, will hopefully be a platformfor
stability over tine. M. Holtzman, | think your
comments are right on point. This is not a
stability-inducing set of proposals. It's going
to -- one of the reasons why we were asked to

produce a Manual for Courts-Martial report before

the | egislation was enacted -- which is very
unusual . Normally, you don't do inplenenting
rules until a statute's -- is because the

anticipation was that the changes are so
extensive that we would need a full year of
training, not sinply to draft the rules, but to

have rules relatively ready to go and get things
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done.

From an operator's point of view,
whet her or not people froma political sense see
these as significant, froman operator's point of
view, if 90 percent-80 percent of our proposals
get enacted, there's going to be a |ot of change
in the mlitary justice systemin the short term

HON. HOLTZMAN: Thank you for that
answer .

CHAIR JONES: | guess it's fair to say
that we've taken -- at |east begun to nake
suggesti ons of not anending the statute, but
adding to the Courts-Mrtial manual, which |
guess would sort of be the same operation. It
woul d expl ain sonething that's already there, but
not require Congressional amendnent.

JUDGE EFFRON: The military justice
system - -

CHAI R JONES: Any thoughts on that?

JUDGE EFFRON: Yes, the mlitary
justice systemhas a gift that doesn't exist. |

know your experience, of course, with the rules
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is there's a lot that can be done with the rules
of crimnal procedure, but there's a pretty firm
cap on how nmuch you can do there.

The Manual for Courts-Martial really
i ncorporates a lot of what you find in Title 18.
There's a trenendous opportunity in the Manual to
go forward with ideas and proposals and put them
into a regulatory formso they have sone effect,
and yet if adjustnments are needed, nuch easier
t han dealing through the | egislative process.
Congress has specifically provided that on the
procedural end.

On the substantive end -- that is what
the el enents of offenses are -- those are in the
| egislation itself, but the Manual for
Courts-Martial provisions are regarded as highly
per suasi ve, so you can go pretty far wth what
you do there. The whol e sentencing process,
that's all -- other than having sone very general
caps, everything about sentencing, whether it's
t he process, whether it's the -- if you go to a

range, whether it's the maxi nuns, types of
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puni shments, that's al nost all Mnual for
Courts-Martial. You don't have to change --
again, |I'mnot nmaking a recomendati on whet her
sonet hi ng shoul d or should not be in |egislation,
but you can effect inportant change w thout
having a | egi sl ative proposal.

CHAIR JONES: Can you say whet her you
took that route in any particul ar area?

JUDGE EFFRON: Oh, yes. That is
t hroughout our report, where we've identified
certain issues, and at sone point -- when | say
we have 50 plus |egislative changes, sone of them
sinply say the president will set forth -- we
have sone very general criteria, and the
president will set forth the inplenenting rules
or the inplenmenting punishnments, etc., in the
Manual for Courts-Martial.

That was sonet hing that was very mnuch
i n our consciousness and in our report and in the
| egi sl ation that we're proposing, that there are
a significant nunber of areas in which we've |eft

that for regul atory devel opnent.
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HON. HOLTZMAN: May | follow up with
one point? |'mnot sure | understood one thing
that you said, and maybe | m sunderstood. You
said that you left the areas of the Manua
process and sentenci ng, but substance was an area
for legislative change. Did | msunderstand?

JUDGE EFFRON: To clarify, we have
ext ensi ve reconmendati ons on substance that are
in the Manual for Courts-Martial. Congress has
not del egated to the president, as a general
matter, the authority to set forth the elenents
of offenses in the Manual for Courts-Martial.
There's certain areas where the way the statute
is witten that has an effect, but by and I arge,
the elenments of the offenses are regarded by the
courts fromthe Manual for Courts-Martial as
non- bi ndi ng gui dance.

W haven't changed that approach. W
do have a nunber of proposals in which we
expressly have drafted | egislation that allows
t he Executive Branch to set forth regul ations

that then would constitute the elenents. They're
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case by case. But as a general proposition, we
have not changed the underlying approach of the
Manual for Courts-Martial, in that the el ements
of offenses are found in the statute, and that
t he di scussion of elenents in the Manual is
treated as authoritative, but non-binding
gui dance.

MR SULLIVAN: At least in a non-134
ki nd of way.

JUDGE EFFRON:  Yes.

CHAI R JONES: Thank you very nuch
Thi s has been great.

JUDGE EFFRON: Thank you so nuch.
Good | uck. We |ook forward to seeing your work
and, to the extent we can, |I'mlooking forward to
staying in touch.

CHAI R JONES: You have been very
reassuring. Thank you very nuch.

(Wher eupon, the above-entitled neeting
went off the record at 10:28 a.m and resuned at
11: 00 a. m)

CHAIR JONES: M. Sullivan, are we
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back in action here?

MR, SULLIVAN. The floor is yours,
Madam Chai r.

CHAIR JONES: kay, thanks. den, I'm
going to put the burden on you to go through our
17 issues, and let's make sure we're all in
agreenment with where we stand with each of them
As we go through, | would like the conmttee
menbers to think about how we shoul d group these
because they need to be discussed -- sonme of the
i ssues are related, and they need to be di scussed
toget her, so that we can resolve them once and
for all. Hopefully, we can make a fair anpunt of
progress because | believe we did at the | ast
neeting, even if we didn't quite hit the button.
d en.

LTCOL HI NES: Yes, Judge, thank you.
The first thing, quickly, is just to nake sure
that we're all on the sanme page with the
materials that you have in front of you. 1In your
bi nder, Attachnent 1 was mny updated summary of

where I, fromlooking at the transcripts, from
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where | viewed the deliberations were at the end
of the last meeting in Septenber.

What |'ve done there, Ms. Holtznman
requested at the last neeting that we try to go
back and obtain any material that m ght have been
out there that went up with the 2012 version to
the HIIl. Dw ght was very hel pful and got us the
docunent that is set forth at Tab 2, which we
al so obtained -- the panel obtained with a
request for information sone nonths ago. Wat
you have there at Tab 2 is basically the RFI
response cover sheet, and then the draft of the
2012 version of the statute that went up to
Congr ess.

What |'ve done is I've -- where an
i ssue was addressed in that material that went up
tothe Hll, at Sub D, going back to ny summary,
|"ve tried to state it in that summary if that
| ssue was addressed in the material that went up
tothe HIl. | don't knowif you' ve had any
chance to ook at it but, for instance, real

qguickly, with Issue 1 on consent, that was spoken
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toin the material that went up to Congress, but
in some of the other issues, it was silent.

The stuff that went up to the H Il was
silent. | don't know how hel pful any of that was
or is, but it's there for you to look at if you
have a chance. Tab 3 was Dean Anderson's
proposed new definition for Article 120(Qg)(7),
which is a definition of threatening or placing
anot her person in fear. | believe you
del i berated on that sone, but haven't reached a
concl usion or recomendation on that. She took
time to draft that, | believe, during the break
at the last neeting, so that's there for our
di scussion. The final tab is a chart nuch like |
provi ded you at the neeting in My.

It's just a little, quick sunmary of
t he unresol ved issues -- the ones that | marked
as unresolved -- and the various speakers who
ei ther recomended a change on that issue or did
not. Then in the red folder, you've, again, got
a copy of the statute, which is highlighted in

yellow i nk. You've got our agenda, and of course
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Judge Effron's bio. Then Colonel Geen and I, a

coupl e weeks ago, decided it m ght be a good idea
to go ahead and try to start a prelimnary draft

of a subconmttee report, so that's the other

i mportant docunent.

It's already up at the 40 pages, so
that -- the only reason that it's in there is to
at least just give you a starting point, perhaps,
to start on the witten report. |f our plan goes
according to plan and the subcommittee reports
out to the panel in Decenber, you will be
submtting the final version of your witten
report, and then two or three nmenbers to be
selected or to volunteer for Judge Jones woul d
actually provide an oral report during the JPP s
nmeeting in Decenber. That's there for you to
take away and | ook at and shred or beef up.

| think it's just a starting point to
start to be circulated to everyone to sort of
| eave in what they like or don't like. One nore
gui ck point. For our purposes today, the way

|'ve structured that is |I've listed the issue --
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this is all Issue 1 to 17 in order now. | put,
in Sub A, the JPP's rationale for --

HON. HOLTZMAN: Wsat are you on, the
draft?

LTCOL HHNES: Yes, ma'am the draft
report. Wat |'ve done, if you page over to Page
4, that's just -- so as an exanple, |'ve
structured each section with the issue, and then
the JPP's rationale for referring that issue to
the subcommittee. | basically just pulled that
right out of the JPP's February 2015 report. B
is the testinony information material that was
given to the subcommttee. For instance,
Practitioner A said this. Defense Counsel B said
this, whatever you' ve been told. Then as a
pl acehol der -- | know that sone of these haven't
been renunbered, but what it should be is C
shoul d be your conclusion, and D woul d be your
recomrendati on. On nobst of these, where there
was a recomendation that | felt |ike you got the
90 percent solution on, | put it in there.

That might be -- that's a big build up
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to that m ght be a good starting point, Judge, to
continue the discussion for each issue, to naybe
| ook at the recommendation, and then if something
about that draft recomendation junps off the
page to you -- for instance, Professor

Schul hofer's already, in the break, said, "I

don't believe that we've resolved Issue 5." |If
you see sonething like that, this is just ny
prelimnary draft of what |'ve tried to
encapsul ate your thinking. |If it's wong, that
shoul d be one to reschedul e.

PROFESSOR SCHULHOFER:  Per sonal
privilege or apol ogy or whatever, |'m now readi ng
what you said in the executive summary, and |
think it's perfectly accurate. | m sunderstood
you to be saying that we had resol ved the issue,
but now | see that the way you present your
conclusion is that the recomendation is to do
this or something else. W are on the sane page.
In other words, your recollection was consi stent
with mne, which was that we had only -- we had

two i deas on the table, and we hadn't chosen

Neal R. Gross and Co., Inc.

71

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

bet ween t hem
LTCOL HI NES: Correct.

CHAIR JONES: Starting with one -- go

ahead.

DEAN ANDERSON: Just a question of
clarification because | doubt that we'll be able
to -- this docunent is extrenely useful, the

begi nni ng of the recommendati ons. Because this
is where the pedal hits the netal. How do we
gi ve feedback on this docunent? Because ny guess
is that we're not going to be able to go through
together in these |imted deliberations tine and
line edit this thing and talk through. Can we
send you changes via enmmil, or is that outside

t he scope of what we're allowed to do?

COL. GREEN. The way we have dealt
with reports through the RSP and the JPP is any
of you can provide the staff -- again, the
staff's trying to sunmari ze this as best we can,
but this is your report. Individual feedback on
t hat of hey, you' ve m ssed sonething on testinony

we' ve heard that needs to be referenced, this is
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phrased incorrectly, or even nore directly, the
concl usi ons and reconmendati ons, obviously, we
want to make sure those reflect yours.
| ndi vi dual feedback on that, send themto us.
What we' ve done with other reports is
that if it's non-substantive, if it's just
wor di ng changes or clarifications in the staff's
determ nation, doesn't necessarily require a

di scussion to clarify and it may just be hel pful,

we'll redline, make those changes, and just note
those in future drafts. |If it's a substantive
change, we'll identify that as a point of

di scussion for the subconmttee to discuss.

DEAN ANDERSON: Perfect.

(Si nul t aneous speaki ng.)

MAJ GEN WOODWARD: Can we ask that
everybody do those reply all or send it to all of
us, so that we see what's going in, so that we
don't redo it?

DEAN ANDERSON: | thought we weren't
al | owned to.

M5. W NE-BANKS: And if you could send
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us a copy of this by email, then we could make
the changes directly into the text, rather than
having to say on page so-and-so, at line

so- and- so, please --

COL. GREEN. Qur intent today was to
gi ve you the hard copy, just so you could see it
intently because we didn't want to focus so much
on the content of this. Wat we're trying to do,
as a staff, is just start to build the car by
whi ch you deliver it. Substantively, den is
really trying to put this together, and Kirt, and
they'lIl be the staff to do this. | certainly
don't want this to necessarily be the staff's
effort to -- thisis it.

HON. HOLTZMAN: | don't think we're
allowed to send our views to everybody el se, we
can just comrunicate with the staff. 1Isn't that
correct?

COL. GREEN. The way the rules on the
subcomm ttee have worked in the past is that if
you send us your commrents, we can redistribute

t hose anong the subcomm ttee and send those back

Neal R. Gross and Co., Inc.

74

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

75

around.

(Si nul t aneous speaki ng.)

CO.. GREEN. It's a bit clunky, I
know, in terns of the FACA limtations on that,
but we will redistribute and distribute comments
out anong everybody. But to avoid the offline
col | aboration or outside neetings that FACA tries
to avoid, if you just send themto the staff, we
wWill turn themaround to everybody else. It's
just an extra step.

PROFESSOR SCHULHOFER:  Qui ck questi on.
Were you said there seens to be a substantive
i ssue raised that would require committee
del i beration, then does that nean it would
require us to neet again to discuss it, or how
woul d you -- what woul d be the next step when you
i dentify something that requires deliberation?

COL. GREEN. That's really your
decision. On the schedule, this is the | ast
I n-person neeting we have planned for you before,
at least, the penciled-in intent to brief the

panel at their Decenber neeting, on Decenber the
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11th. But you can neet by tel econference to
di scuss issues. Subcomm ttees have done that in
t he past.

CHAIR JONES: That actually worked on
the RSP. In fact, we got nore done nore quickly
on the telephone. It wasn't as nuch fun sitting
around.

PROFESSOR SCHULHOFER: If | could go
back, maybe, either an illustration of the
process issues or on the substance, to go back to
this point that Col onel Hines raised before on
| ssue No. 5, the definition of bodily harm The
executive summary now states, accurately | think
t he consensus of where we were at the end of the
| ast neeti ng.

The recommendati on on Page 15, it
says, "Change the | anguage of 120(b)(1)(b) and
replace it with [ anguage in quotes, or delete
120(b) (1) (b) entirely and nake a new --" It's
true that those were the two alternatives, but
maybe there is a m sunderstandi ng on ny part

because | don't think we had agreed to make that
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| thought we were -- at |east ny
expectation was that we were going to try to
choose between those alternatives and reconmend
one of them rather than kicking the can upstairs
to the other commttee. Then with respect to
process, if | reviewthis and | say that's
obvi ously a substantive issue, other people my
not share ny view, we need to discuss it. So
t hen we woul d be di scussing that by
t el econference?

CHAIR JONES: | think we're going to
be able to clean up a nunber of issues today. W
have before |unch, and then we've got a couple
nore hours after lunch. den will be |istening,
and he'll have the record, so he'll know what to
change in the draft. O course, we're all the
guar di ans of our own opinions here, so we'll be
able to tell himif we don't agree.

COL. GREEN. Judge, can | nmke one --

CHAI R JONES: Yes.

COL. GREEN. -- just one nore
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observation, in terns of -- we've tal ked about
it. Particularly on the C and D, the concl usion
and recommendation, if there's a subcommttee
menber that would like to work with the staff on
the drafting of any particul ar recomrendati ons,
or if the subconmttee wants to appoi nt people,
or however that process works, the staff, of
course, wll try to capture what we do, but I
t hi nk Prof essor Schul hof er rai ses a good point.
It's a second voice, so if any of you want to do
that, the staff has no problemdeferring to you.
CHAIR JONES: Yes. No, you're right.
One of the things | noticed when | -- and |'ve
noticed it whenever | reread the mnutes -- is at
the end of our discussions, | have not stepped up
and said, "Ckay, what is our recomendation
here," and tried to have soneone, at | east,
articulate it, so we could all agree, and you'd
know our concl usi on.
Let's see if | can't produce a little
nore order. But |I'malso perfectly happy to have

soneone help, at any point, in terns of with this
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draft, making sure it actually does reflect what
our reconmendations and conclusions are. | hate
to start with 1, but | think I'"'mgoing to start
from1.

LTCOL HI NES: Ckay, Judge.

CHAIR JONES: Wy don't you go ahead,
and then | do have one conment.

LTCOL HINES: Wiat | would plan to do
or suggest is with 1, as you see there in the
attachnent in the read-ahead materials, npbst of
these first 11 issues, a working group has
al ready been working on it, so | pretty much
thrown that individual under the bus and said --
for instance, Wrking Goup 3 was working on
this, and Dean Anderson had done sone work on
that at a prior neeting. She also drafted the
suggest ed expl anatory note on resistance.

Because if you all recall, | can
renenmber Ms. Holtzman, at |east, for one, but
some of the other subconmittee nenbers had sone
concerns about the | anguage in the consent that

appeared to suggest the victimhas to resist.
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That generated a | ot of discussion. Dean
Ander son responded with drafting what you see
there in the suggested explanatory note, which
woul d be --

CHAIR JONES: Is this on --- where is
t he suggest ed | anguage?

LTCOL HHNES: I'msorry; |I'mon Page
1 of Tab 1, in the read-ahead material s.

HON. HOLTZMAN:  Onh, | thought you were
in your draft report. kay, we're on 17

LTCOL HINES: Just to start off the
di scussion, | think nmaybe it'd be hel pful to --
Judge, if you want to go back and have --

CHAIR JONES. Well, yes. Let ne
preface this by saying we discussed this fromthe
very begi nning. Everyone agreed that it would be
hel pful to put into the Courts-Martial Mnual
| anguage that woul d make it clear that resistance
wasn't required. Dean Anderson drafted that
| anguage. | actually had thought we had agreed
t hat was what we were going to reconmend, but

perhaps not. Could you point us to your proposed
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| anguage?

DEAN ANDERSON: Sure. | want to just
clarify that -- actually, if you wouldn't m nd,
if I could just step back one --

CHAIR JONES: No, not at all.

DEAN ANDERSON: -- step? | won't take
|l ong. The testinony was about a nunber of
different things on this. Actually, our concern
wi th the consent provision was not on the
fundanental, basic definition of consent, which
was | argely unobjectionable, and we felt it could
be litigated, and it would land fine. CQur
concern was, again, about the question of
resistance and trying to clarify that resistance
was not required. What | did -- and by the way,
this is the second or third draft of this, so
this is taking into account feedback that went on
in the dialogue -- did a quick draft, brought it
back. W discussed it again and elim nated
anything that was not textually tied to what was
already in the statute, itself.

This is an attenpt to define the
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| anguage of the statute, itself, not go beyond
the scope of the language in the statute, itself,
try to pull that |anguage together in a way
that's very sinple, straightforward, frankly
non-controversial. That's the provision on Page
1 of the bound binder -- of the bound materials
in the read-ahead materi al s.

It's a suggested explanatory note. It
woul d be in an executive order. It would not be
a change to the definition of consent in the
statute, itself, and it would sinply be an
attenpt to clarify the question of consent -- the
guestion of resistance which, historically, has
vexed rape law, as you all know, and this would
be an attenpt to just tightly clarify that
t hrough an executive order.

PROFESSOR SCHULHOFER: | agree with
your summary of the history and how we got here.
Part of what attracted ne to that approach was
t he assunption that we woul d not be making
recommendati ons to change the statute. If we're

not meki ng changes to the statute, and we're not
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t aki ng anything to Congress, we do the best we
can, within the boundary of the Manual for
Courts-Martial. However, it seens to ne that we
are now going to Congress. So much as | hate to
do it, it really re-opens the issue.

It re-opens the issue of whether --
why would we try to twi st ourselves into doing
what you so successfully did, which is to try to
hook it into the existing | anguage, when if we're
goi ng to Congress anyway, which | think we
clearly are, why don't we do it with this?

Let me just add one nore thing to that
because | think your solution is successful and
probably woul d be upheld by the appellate courts,
but it's not 100 percent clear that it would be
because sone of the |anguage -- sonme of the gl oss
that you put on this pushes -- tends to
di sapprove a possi bl e defense.

DEAN ANDERSON: -- of a possible
i nterpretation.

PROFESSOR SCHULHOFER: A possi bl e

interpretation that woul d be pro-defendant.
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Well, in particular, there are two conmas t hat
are mssing fromthe -- in the definition of --
if we can all |look at the definition of consent,

(g)(8), this language that Mchelle was referring
to, lack of verbal or physical resistance,
etcetera, etcetera, does not constitute consent.
DEAN ANDERSON:  Ckay.
PROFESSOR SCHULHOFER:  (9) (8) (A).
DEAN ANDERSON:  Yeah, okay.
PROFESSOR SCHULHOFER:  The third
sent ence.
HON. HOLTZMAN: Right, got it.
PROFESSOR SCHULHOFER: My trouble with
this |l anguage all along has been the sense that
t here shoul d have been a conma after the word
"resistance." "lLack of verbal or physi cal
resi stance, or subm ssion resulting fromthe use
of force."
My concern is that a defense argunent
coul d be very plausibly made that the phrase
"resulting fromthe use of force" nodifies "lack

of verbal or physical resistance.” So the
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statute as witten should be understood the way
Mchelle interpreted it. But the argunent can
certainly be nmade that Congress has not said

t hat .

DEAN ANDERSON:  So |let nme just respond
to that, because when we first deliberated on
this, this was Issue 1. So when we first
deliberated on this, we did not know whet her or
not we were going to tinker with the statute
itself or try to do all of our work, swept into
the rubric of the executive order.

And we just made a decision, let's go
nodestly, and then if we decide that we're going
to intervene in the statute itself, we can use
this theory in the statute itself. I'mfine with
ei ther one, and would volunteer to change the
| anguage of the statute itself, sinply based on
the anal ysis of the explanatory note, in exactly
the way that you're suggesti ng.

But | think the body woul d have to
agree that that's a superior alternative, to

sinply the execute note that attenpts to explain
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t he | anguage, conplicated as it is and inperfect
| think. W all agree or we may all agree,
certainly Stephen and | agree that it's

i nperfect, the language in the statute.

MAJ GEN WOODWARD:  And can | ask the
guestion as the outsider again? But if we put
it -- we believe that if this is what we really
want to do, and we're going to change 120 by

putting it into the statute, it is nore solid to

hold that --

DEAN ANDERSON:  Yes, okay.

MAJ GEN WOODWARD:  Ckay.

DEAN ANDERSON: The expl anatory note
is non-binding. |It's authoritative, but non-

bi nding. The statute's binding. It is that
whi ch i s binding.
HON. HOLTZMAN: Right, and the
President can't or the courts can't change the
statute. So if sonebody wants to interpret the
statute, as Professor Schul hofer has rai sed --
DEAN ANDERSON: That's up to

i nterpretation.
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put the comma there, and so therefore this
nodi fies, you know -- therefore, you know,
should be interpreted a different way. So
personal |y agree with the Professor on this
point, and | think that that's a very -- |
noticed that, and | think that that's a ver

i mportant question.

that into the article?

HON. HOLTZMAN: A comma.

CHAIR JONES: | think we would
conma.

HON. HOLTZMAN: A conmma.

with this, and | don't anybody interprets i

wi t hout the conma. But the inpression is t
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HON. HOLTZMAN: Yeah. They can say

well wait a mnute, you know. Congress didn't

term
it

hadn' t

y

DEAN ANDERSON: So woul d the verbi age

stay relatively the sane? W would just insert

add a

CHAIR JONES: That's the only probl em

t

here.

PROFESSOR SCHULHOFER: It could -- a
| ot of -- based on other conversations | had in a

different context, a |lot of people of the nore
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traditional attitudes in this area do think that
| ack of verbal or physical resistance is very

rel evant, if not decisive as indicating consent,
unless it's the result of force, threat or fear.

They understand that if you don't
protest because of fear, then you haven't
consented. But they think -- this was -- we have
a vote 24 to 24 on this issue, an equal split of
menbers of the Council of the ALI, which is the
pi nnacl e of the ALI, split 50-50 on the question
of whether |ack of verbal or physical resistance
by itself establishes consent, in the absence of
fear. So | think putting those conmas there is
cruci al .

MAJ GEN WODODWARD: Is it a comma or a
sem col on, because you've got the conmas t hat
separate use of force, threat of force or placing
anot her person in fear, and if you -- wouldn't it
be, and I'mnot an English -- |I'm an engi neer,
but wouldn't it be a sem colon to separate it
fromany of the other?

DEAN ANDERSON: Could I make a
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suggestion, not to pull rank on anybody? But
just in ternms of thinking about this particular

| anguage, these are two separate ideas. The two
separate ideas are collapsed into one sentence
and that's the problem and sinply, you know,
addi ng punctuation itself is not going to solve
the anmbiguity.

Separating this into two sentences in
the way that | basically did in the explanatory
note --

PROFESSOR SCHULHOFER: Right, it's
better, yeah.

DEAN ANDERSON: Wi ch is -- yeah,
which just is lack of verbal or physical
resi stance does not constitute consent. | would
al so include a sentence that says neither verbal
nor physical resistance is required to prove non-
consent. Lack of verbal or physical resistance
does not constitute consent, and then --

PROFESSOR SCHULHOFER:  And subm ssi on
resulting from

DEAN ANDERSON: And subm ssi on
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resulting al so does not constitute consent.

HON. HOLTZMAN: | just had a probl em
| noted in your, you know, in the |anguage here.
Your statenent on submissionis alittle bit
consent, because one says subnission alone is
insufficient to constitute consent. But then the
second point is subm ssion resulting fromthe use
of force is not -- doesn't constitute consent.
Those are two very different things.

DEAN ANDERSON: What shoul d the
statute say, in your opinion?

HON. HOLTZMAN:  Well, because |'m

goi ng back -- | was going to go back to the
| anguage about voluntary. | was trying to find
t hat | anguage about where free will, consent.

DEAN ANDERSON: Freely given.

HON. HOLTZMAN: Freely given.

PROFESSOR SCHULHOFER: It's the first
sentence of 8(a).

HON. HOLTZMAN: Okay. Means a freely
given agreenent. Well then if it's a freely

gi ven agreenent, subm ssion, you shouldn't need
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the use of force, threat or force, etcetera.

DEAN ANDERSON: That's why | took it

out .

HON. HOLTZMAN: But you have it in
your -- but you have it in the --

DEAN ANDERSON:  No, | was just quoting
fromthe -- the explanatory note was an attenpt

to hew closely to the | anguage of the current
statute. If we're going to change the current
statute, we should sinply ask oursel ves what
shoul d the | anguage be.

HON. HOLTZMAN: Right. Well that's
the point. | thought that this was confusing,

t hat paragraph, because it really set up two --

(Si nul t aneous speaki ng.)

DEAN ANDERSON: | was trying give nore
t han the | anguage of the statute.

HON. HOLTZMAN: Right. So it set up
two conflicting definitions of subm ssion, or
ways in which subm ssion --

DEAN ANDERSON: U timately, yeah

HON. HOLTZMAN: That's how | read it.
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| thought it would create a confusion. [|'m happy
to reconsi der the whole gquestion of whether we're
tal ki ng subm ssion al one or subm ssion, which one
we shoul d adopt. | haven't really given that
much thought to it.

But | was -- as | was -- as | had
identified this problem | was trying to find the
| anguage about freely given consent, and then,
you know. So | didn't conme to a concl usion on
this, but I think it's worth -- certainly worth a
conver sati on.

MS. KEPRGCS: You know, we had this

nmeeting in June, where we were |ike oh, we're not

going to change the whole statute. | was the
mnority view on that. | want to change the
whol e statute. | proposed an alternate statute,

and | rewote the definition of consent to sone
extent in the statute.

While there are things in ny proposal
structurally that are broader than just the
definition of consent, because like | wanted to

take the notion of incapable of consenting and
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really wap that into the definition of consent,
as in you can't if you, you know, are inconpetent
or if you have these, you know, linmtations on
your sobriety or whatever is affecting your
inability to make an infornmed decision in that
nmoment .

But you know, |'m just noticing,
because |' m | ooking back at ny drafts, since |
had made a nore global attenpt at this. You
know, | tried to incorporate sone of the things
that are third issue capture in that kind of
litany of different considerations and sone of
the things that are relevant to the fact finder,
and assessing whether not consent is present or
not .

| nmean | think that was a very hel pfu
recomrendation, and | don't think that's on our
list of things that are resolved yet. But | just
-- | wanted to bring it up right now, because if
there is an appetite for nodifying the statute, |
think it's worth thinking about, whether we

shoul d be nore explicit to include sonme of those
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things. And then the other thing --

DEAN ANDERSON: Just on that, L
nunber three is about the definition of inc
of consent.

M5. KEPROS: Right, but the pro
solution is to add sonmethingto , | think, t
Manual for Courts Martial or the jury instr
or sonething, saying here are various facto
that are going to be relevant to assessing
whet her or not sonebody was able to give of
consent or not.

MAJ GEN WOODWARD: Oh, rather t

statute, you nean.

read -- if we're tal ki ng about changing the
statute --

HON. HOLTZMAN:  Just explain, |
rat her speaking in generalities, nmaybe to g
to tell us what you're thinking about.

M5. KEPROS: Yeah. Well, I'mj
I"mtrying to find the draft, since it wasn

work, so | can bring it to your attention.
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in that tab, if you go to Issue 3.

HON. HOLTZMAN: | ssue 3?

M5. KEPROS: Yeah, and we -- yeah, we
can at least see if it's in ny copy book. 1 kind
of copied --

(Si nul t aneous speaki ng.)

M5. KEPROS: Ch do you?

M5. FRIEL: Wile Laurie's |ooking for
that, | just have a bigger thought that just
occurred to ne, wth what Professor Schul hofer
al ready started with, and it just struck ne.

Just because we may decide to recommend certain
changes to Article 130, | don't think
necessarily, given all the presenters we heard,

t hat nmeans okay, so we're reconmendi ng sone. W
shoul d now just go ahead and run through all of
t hem

| think we really need to think back
about what we heard fromall those presenters
over the last couple of nonths about every tinme
you change the statute, how difficult that can be

for them | still amof the opinion we should be
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judicious in any reconmendati ons about statutory
change.

Not that we shouldn't make any, but
j ust because we nake sonme, we don't want to do
t he whol e thing. If we can acconplish sonething
i n anot her way, we shoul d consider that.

M5. KEPROS: Well, and I'mnot trying
to di scount those considerations. | guess ny
issue is just if we're tal king about whether or
not to change the statute, | think we should be
t hi nki ng about the different considerations that
are variants of our recommendati ons, and whet her
or not they can be acconplished in a statutory
change, or whether that would be well advised.

So inthe -- it's Tab 1, page four.
There's draft |anguage for an executive order.

M5. FRIEL: Tab 1, page four?

M5. KEPROS: Yeah. That has to do
with the criteria for capable of consenting,
right. So then there's |ike an enunerated |i st
of factors that should be considered, and | nean

again, | understand there's a sinpler term
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"incapabl e of consenting"” at this point, and that
was the reason that we got Issue 3 franed for us
the way it has been.

But I'mjust trying to put it on the
table to say, are we |ooking at a broader
response to this question, in light of what we
| earned this norning.

MAJ GEN WOODWARD: Can you give us
your reconmendation that you already wote, since
we don't have it?

M5. KEPROS: Well | could --

M5. W NE- BANKS: She gave that to us.

(Si nul t aneous speaki ng.)

M5. KEPROS: Yeah. | nean here's why
| -- I"mhappy to do that. | don't know that it
hel ps, and here's why, because | changed the
entire thing, the entire Article 120. |
reorgani zed it so that it was all contingent on
non-consent as a baseline crine, and then
addi ti onal circunmstances potentially aggravati ng
t he of f ense.

Then | organi zed the definition of

Neal R. Gross and Co., Inc.

97

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

consent to include considerations of when there
coul d not be consent as a result of incapacity.
Simply, you know, they couldn't give consent,
versus saying they did or didn't, and then having
a separate definition of incapacity.

So | can do that. | don't know that
that's productive, just given the kind of
tenperature of the room But |'mjust bringing
this up, because |I'mtrying to figure out are
t hese things we should be | ooking at doing right
now?

Because the other thing I think we
didn't recogni ze or renenber, or maybe did not
ever really understand, but | was |ooking at the
i ntroduction today on Issue 1 in the JPP s
rationale for referring it to us.

These are all concerns, including many
rai sed by Professor Schul hofer, about the actual
text of the consent definition itself. Again,
understand that wasn't the direction that this
sub-subcomm ttee went, because that wasn't the

push of this broader group.
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But you know, there was sone critique
here at page four of the current draft of the
report, and then there's a bunch of, you know,
| anguage changes, sone of which we've discussed,
such as whet her we should replace the word
"freely given" with voluntary.

But you know, sone other commentary
that we received in testinony. So | guess | just
wanted to know i f other people had that on their
radar, because | hadn't until right now

M5. WNE-BANKS: | do definitely agree
with you, that we need to consider all of the
factors, which are those testinonies we heard
saying don't do it; it's too confusing, and then
the conment that Liz heard today from-- possibly
from Andy, but from naybe sone ot her source,
about the fact that we keep changing it a little
bit, and so there keep being problens, and that
maybe we really need to look at it and say here's
what it really should be in 2015, 2016, whenever
that this is the best that it could be. This

nmeets nodern standards. It's clear, it's
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concise, and just get it over with, so that we
don't have 2007, 2012 and 2016 and then in 2018,
soneone has to nmake nore nodifications.

So | think there are some that can be
done t hrough executive order or the Manual. But
| think there are sone that nmaybe we really need
to bite the bullet and just say the best way to
do this is to propose |egislation, and that nmakes
it harder for it to be nibbled at in the future.
It makes it clearer.

This is only one part of the law. The
ot her conmittee is going to be | ooking at the
entire code. So if they're making changes to the
entire code, then surely this one section, which
has been highly criticized, should be subject to
bei ng changed conpl etely, and maybe conpletely
even, as you proposed.

But | think each individual issue that
was referred to us could be considered as wel |,
this one's okay. W could really change this
wi thout a problem This one seens |ike maybe

it's the part that needs | egislative change.
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HON. HOLTZMAN: Just to follow up,
maybe | wasn't clear. Wat | heard this norning
was that 120 itself was the problem

The reason that it's a problematic
statute is that it itself is the product of a | ot
of conprom se and back and forth, and reluctance,
you know, as you nentioned. Wat are nodern
t heori es about this? Wat are all the fashion
t heori es about this, and that kind of conproni se
and that kind of --

So it reflects that. It may not be
t he best product therefore of sonebody sitting
down and sayi ng we have the right statute.

What's the best way to do it? So | just raise
that, and | don't know if that's true. |It's
hear say.

M5. FRIEL: O course that could
happen agai n.

MAJ GEN WOODWARD: And isn't that why
this runs together if we ook at this, when |
don't think they've ever done that before, so

that you can actually ook at it and really say
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okay, how would we want -- starting fresh, how
woul d we want this to go? | nmean it seens to ne
that that's why this group has been put together

CHAIR JONES: Well, we did discuss as
recently as the | ast session that what we were
doi ng was goi ng through each of these and
deci di ng what the problemwas and what a good fix
woul d be, and then figuring out whether we woul d
i nsi st on one anmendnent or do, you know,
anplification in the Courts-Mrtial Manual.

| think it's too late for us to do a
whol esal e change of the statute, which is
Laurie's proposal, and | think it's undoubtedly,
| read it three nonths ago or four nonths ago, a
great nodel. It should be part of the report, as
a -- and dissent in a way.

You can adopt many of our brilliant
t houghts, Laurie, but you will also dissent and
add your voice, because | think people should see
t hi s nodel .

DEAN ANDERSON: Coul d | make a

suggestion as to howto resolve this today?
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CHAI R JONES: Yeah, sure.

DEAN ANDERSON: So here's what | could
do, if the body would find it useful, and that is
make a proposal for changes in the | anguage
itsel f.

HON. HOLTZMAN: O the statute?

DEAN ANDERSON: O the statute, |'m
sorry. Make a proposal for taking the | anguage
that's currently positioned as a reconmendati on
as an executive order, and turn it into a
recommendati on for changes in the statute, and
try to hew closely to the dial ogue that we've
articul ated today on what we want to see in the
statute itself.

That woul d be a nodest change to the
statute, but it would be a way of naking it
effective, nore effective. So | could do that
over lunch. | do these changes over | unch.

CHAIR JONES: Well, if we wanted --
all right. Well, we can table this. M own
opinion on this is | don't see this as big a deal

as many of our other issues in this statute. [|'m

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

104

not sure the |language i s so un-understandabl e.

| would go with an executive order.
| don't think | would go with an amendnent. But
that's just nmy gut reaction. Al right. So
shall we go to -- yes Professor.

PROFESSOR SCHULHOFER: W' re | ooking
again at the executive order that Mchelle
proposed, and actually see the brilliance of her
strategy. |If you | ook on page one of Tab 1,

where the suggested explanatory note "l ack of

verbal or physical resistance . . . does not
constitute consent." And that's an effort to
t ake out --

CHAIR JONES: To put that comment in.

PROFESSOR SCHULHOFER: --the
gual i fying | anguage. You can -- | would bet
mllions of dollars. | nean any defense attorney

who did not raise this issue would be
i nconpet ent .

CHAIR JONES: Well are they raising
it? This has been around for a while.

PROFESSOR SCHULHOFER: Ch yeah
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MAJ GEN WOODWARD: And if you | ook at
how many of our testifiers said support
nodi fication, | nmean it's a | arge nunber.

CHAIR JONES: O (g)(8) on this issue?

MAJ GEN WOODWARD: OF this issue,
yeah. |t was, you know, seven and only two said
don't change. So | think they're facing -- |
just bring that up to say |I think they're facing
chal l enges in the field.

PROFESSOR SCHULHOFER: For a defense
attorney, this just junps out as a qualifier in
the statute, that the drafter of the executive
order conveniently replaced by an ellipses. And
| think al so responsive to your question about
the rel ationship between the two things, the
Manual can certainly cut back on liability that
Congress has enacted, but it can't go in the
ot her direction.

That's the problem It can't extend
liability where Congress has cabined it, and the
argunment is going to be that what was -- in those

three dots was a confining of the liability.
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HON. HOLTZMAN:  And by the way, nobody
has had the idea. No defense counsel has ever
had that idea before. After they read our
del i berations, they certainly will. So we can
count on that, and having that come up.

(Laughter.)

CHAIR JONES. kay. W thankfully
accept your offer.

HON. HOLTZMAN: M chelle, are you
going to be thinking about sone of the other
changes, such as use of the word "voluntary"

i nstead of --

CHAIR JONES: | think we discussed
that. | think we resolved that we were going to
| eave freely given freely given. Ws that --

M5. KEPROS: | think so too. |
remenber that conversation and | think there was
consensus.

HON. HOLTZMAN. Okay, and what are you
going to do about subm ssion?

DEAN ANDERSON:  So ny reconmendati on

is to say -- is to break apart the sentence that
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says "lack of verbal or physical resistance or
subm ssion resulting front etcetera "does not

constitute consent,"” and actually break that into
its constituent parts.

My reconmendation will be that
subm ssi on does not constitute consent, and then
this body will have to decide whether or not it
shoul d be subm ssion does not constitute consent,
or whether or not it should be --

HON. HOLTZMAN: So that's going to be
sonet hing for discussion?

DEAN ANDERSON:  Yes.

HON. HOLTZMAN: Okay. Just wanted to

CHAIR JONES: And frankly, if that
anendnment is one that we can all accept, we don't
need an executive order, because it clarifies the
statute. Maybe that isn't the better approach.
| don't know.

LTCOL HINES: Just talking to the
poi nt where we are --

CHAIR JONES: W're on 1.
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LTCOL H NES: Statement 1, Dean
Anderson's going to go back and rework this, and
we're going to float it around. And then at sone
point, the decision will be nade, whether the
recommendation is to do that by statute or EO or
el sewhere. Is that accurate?

CHAIR JONES: Well, we can cone back
t oday and conme back to one. That would be ny
hope. |1'd rather do this when we're al
t oget her.

(Si nul t aneous speaki ng.)

PROFESSOR SCHULHOFER: The concept of
| ack of physical or -- lack of verbal or physical
resi stance turns out to be distinct fromthe
concept of submission in the litigated cases.
Those are two separate ideas. | don't think we
need to el aborate on it now, but the way these
things are litigated, those are two separate
| deas.

You can argue submi ssion separately
fromthe | ack of verbal or physical resistance.

Sol think it's -- in the ideal world, they would
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have two separate sections or sentences.

CHAIR JONES: | think that's your
plan, right?

DEAN ANDERSON: Right, bingo. W're
going to resolve this today.

HON. HOLTZMAN:  Excel l ent.

CHAIR JONES: Al right. So we nove
to an anendment on that, and we'll see how it
| ooks later. Al right, nunber two.

LTCOL HHNES: Al right. Wth respect
to two, | think you' ve made your concl usion and
recomrendati on, and that was that -- as listed in
the prelimnary report on page seven.

HON. HOLTZMAN:  Wait, where are we
now? Are we in this book?

(Si nul t aneous speaki ng.)

LTCOL HHNES: All right. Yeah, this
Is probably a bad decision to break this up. So
in the back, in the binder, the only thing I have
are the issues that have not been resol ved.

CHAIR JONES: Right.

HON. HOLTZMAN:. Okay. So what are you
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on?

LTCOL HHNES: So |'m on page seven of
the draft report now.

HON. HOLTZMAN: Onh, so you're not
grabbi ng the book. Yeah, this is a good idea to
have --

(Si nul t aneous speaki ng.)

LTCOL H NES: Noted, noted.

HON. HOLTZMAN: Okay. Wat page are
you on sir?

MS. WNE-BANKS: Well, it's also the
bl ue hi ghlighted one as the ones the Board
decided. So if you just sort of inserted those.
So one is --

LTCOL H NES: So on nunber two, the
Subcomm ttee's conclusion, as | heard it, was
t hat --

HON. HOLTZMAN: |Is this the nunber two
that 1'm1looking at?

LTCOL HNES: Yes, it is.

HON. HOLTZMAN:  Yes, okay, thank you.

LTCOL HINES: That with respect to

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

consent and with respect to the definitions to
consent, that your consensus was to | eave
consent, what do you call that, a defense or
sonet hing, or an attack on proof, the way that
it's presently handl ed, which is when it is

rai sed by the evidence, the mlitary judge gives
the panel an instruction onit. |It's already in
t he benchbook, and that m stake of fact as to
consent be specifically listed in the RCMs as an
avai | abl e def ense.

That was to satisfy those defense
counsel who cane in and told you there's an
argunment that we can't raise this, you know, and
t hen General Pede and sone others said well, that
mght be a little disingenuous to nmake that
argunment. But let's go ahead and clarify, and
restate the fact of consent --

MAJ GEN WOODWARD: But you just said
RCM but your wite-up says "statute or the RCM"

LTCOL H NES: Right, and that General
Whodwar d, because our discussion has really sort

of gone back and forth as to okay, do we need to
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put that in the statute, or can it be satisfied
by putting it into the Manual for Courts-Marti al
So you could put it either place.

CHAIR JONES: My only concern with
putting it back into the statute is then people
argue well, if they put it back in, it nust have
been capturing the tine period that --

(Si nul t aneous speaki ng.)

CHAIR JONES: So | think | would
rather clarify it in just the Manual for Courts-
Marti al .

PROFESSOR SCHULHOFER: This is a good
exanpl e of one where the Manual for Courts-
Martial can clearly say this is a defense, even
i f Congress hadn't nade that clear.

CHAIR JONES: Right.

PROFESSOR SCHULHOFER: What they can't
say is that this is not a defense.

CHAIR JONES: So is everyone agreed on
that? Okay, great. Take out the into the
statute step. So we changed page one by taking

out "into the statute" in the next to last |ine
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in the -- under paragraph --.

PROFESSOR SCHULHOFER:  Is rules for
court martial, is that the sane as the MCW?

LTCOL HHNES: It is, and | can clarify
t hat .

(Si nul t aneous speaki ng.)

CHAIR JONES: | think we've never
gotten to discuss three, so | would wait on that
and see that actually is "incapabl e of
consenting"” an issue, and | think Lisa, you never
had a chance actually to present it in depth, did
you?

MS. FRIEL: | didn't.

LTCOL HHNES: It's on page four of Tab

(Si nul t aneous speaki ng.)

M5. FRIEL: So it keeps getting
deferred, and we never get to present it.

LTCOL HHNES: | don't see it the
draft. Wat page?

CHAI R JONES: Yeah, page eight.

CHAIR JONES: Lisa, let ne ask you to
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speak to that. |If we take a | ook at your
suggesti on on i ncapable of consenting, is it
going to help us with respect to sone of the
ot her issues? | thought --

M5. FRIEL: | think so, especially
when we have a di scussion of consent that we have
to pick back up after lunch

CHAIR JONES: All right. Then why
don't you do it. Thank you.

M5. FRIEL: So | guess I'd say it this
way. | think we heard froma |ot of presenters
that they would like a definition of incapable of
consenting, and our recommendation from our snall
group is we should definitely have sone kind of
definition of incapable of consent.

What we did was we | ooked at the
federal civil law for their definition of
i ncapabl e of consent, and that's what we have
pul | ed out as a suggestion, at |east of where to
start for that. So if you |ook at Tab 1, today's
materials, Tab 1, page four, okay.

W have suggested drafting | anguage
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for a statutory change, and the | anguage t

Laurie's proposal and what rank is G anmrel

opposi te.

"federal civil law," you nean Title 18?

MS. FRI EL: Yeah.

M5. FRIEL: Yes. That's their
definition right there.

HON. HOLTZMAN: So that's not
that's crim nal code.

M5. FRIEL: Ch, I'msorry, no,

Ri ght, yes, yes. No, I"'msorry. No, no,
sorry. | mssed --

(Si nul t aneous speaki ng.)

HON. HOLTZMAN:  Ckay, right.

fromthe federal crimnal statute.
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with Aand Bis right fromthe federal |aw, and

it's federal civil | aw It's also inline wth

? |

hate to -- col onel. | know he doesn't mnd if |

pronmote him but he won't like it if we do the

PROFESSOR SCHULHOFER: When you say

PROFESSOR SCHULHOFER:  Crim nal Code?

no, no.

l"msorry. | neant crimnal code. |'msorry.

no, |I'm

This is
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M5. FRIEL: Exactly, their definition
of incapable of consent, right? Wat's right
t here.

DEAN SCHENCK: Can | interrupt? This
is Lisa, and |'ve got to go to class. But | did
want to say that | drafted the paper on this
topic, and | agree with Lisa Friel on her
recommendation. Actually, | think that mrrors
t he | anguage fromthe 2007 statute.

" mnot disinclined to do an executive
order. But | do want to say that those cases
that the staff provided us reflect the factual
sufficiency cases, where the courts -- the Courts
of Crimnal Appeals have busted cases, because of
the | ack of definition of incapable of
consenting, and because of the blacked out versus
passed out.

So the paper, the article as drafted
is essentially -- articulates factual sufficiency
and puts incapable of consenting defined in the
statute, and because of the power of the

appellate court to disregard the executive
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orders.
Al so, to put the |language back from

t he 2007 statute, which does |look like the Title

18 provision. So on that note, |I've got to run
to class, and |I'Il drive over as soon as |I'm
done. | really appreciate the hard work you guys

are doing on all these provisions, and | should
be there by two. M class ends at 1:30.

CHAIR JONES: Great. Thanks, Lisa.

DEAN SCHENCK: Thank you, bye.

CHAIR JONES: So as Lisa points out,
it has benefits in three ways. It was the 2007
statute, so there's a body of law on that. It is
18 U S.C. federal crimnal |law, the statute body
of lawwith that, and frankly it nmade sense to us
in the subconmttee when we -- the subcommttee
subconm ttee, sub-sub, when we | ooked at that.

So our suggestion is to adopt that
definition as a statutory change, and then we
al so at the bottom of the page there, on page
four, you see we also drafted | anguage for an

executive order, which would go into the MCM and
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t he benchbook for guidance, in which we talk
about the totality of circunstances and the ki nds
of things that should be | ooked at when you're
deciding if sonmebody is incapable of consent.

Part of the reason that we did that is
one of the big issues we heard was the problem
wi th incapable of consent is this feeling that
sonebody has to be totally out cold, intoxicated,
for sonebody to be incapable of consent, and that
a lot of cases, when they were tried, started
com ng down to what is the anmount of al cohol ?

You know, nobody was | ooking at all
the other things. How nuch did this person drink
and were they out cold or were they not out col d?
O course, soneone drinks, you know, how nuch I
drink as to how nmuch sonebody rmuch bigger than |
dri nks makes a big difference.

So what we wanted to do was |ist out
a bunch of kinds of things that you should | ook
at. So that would be read to a group of people
on your jury, on your panel, and that woul d get

t heir heads w apped around. W' ve got to | ook at
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sonet hi ng broader than just how many drinks did
this person have.

So that's our proposal. W can
obvi ously, you know, tweak the things that we set
out, things to ook at. But that was our
t hi nki ng behind this, and of course it ends with
what the statute already tal ks about inits
present |law. The accused nust know or reasonably
shoul d have known, and we've had all ki nds of
di scussi ons about that. But | think we all
resolved that we need to leave it like that. So
that's our proposal for what to do.

PROFESSOR SCHULHOFER: | saw you
| ooking at me, and that is --

M5. FRIEL: Because | know we all went
around in that.

PROFESSOR SCHULHOFER: 1'mthe only
di ssenter on this, and | accept that, and |'m not
going to keep flogging it, on this issue of
whet her you're going to punish people for
negligence on this issue. But since you're

relying on Title 18, we have to be aware that
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Title 18 requires that the defendant know that
t he person is incapable of consenting.

If we're going to rely on the | anguage
of Title 18 in its expansiveness or however we
take it, you know, | think you have to take the
bitter with the sweet, or focus.

If you're going to have the negligence
standard, we have to think really nore carefully
about what it is that you' re going to hold the
person responsi ble for negligence of. | didn't
say that very well, but that's ny point.

CHAI R JONES: Yeah, | know.

PROFESSOR SCHULHOFER: Title 18 says
you have to know, and Congress has said they are
not going to punish people for negligence with
respect to sonmething that's so difficult for
anybody to understand. And typically in these
cases, the testinony conmes from experts, who
testify as to the inpact of al cohol on a person
of that size, weight, etcetera.

But it's not always sonething that the

-- maybe it's sonmething that the defendant should
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have known. But it's very hard to say that he
did know sonething that it takes an expert to
know.

M5. FRIEL: But | don't think it takes
an expert to know.

(Si nul t aneous speaki ng.)

MAJ GEN WOODWARD: That is sonething
that we all can accept. | nean, you know, if |
want ny airnen to be able to reasonably know if
soneone i s capable of consenting, rather than

know factually.

PROFESSOR SCHULHOFER: | know |'m an
outlier in that. | don't want to keep fl oggi ng
it. | accept. | throwin the towel. |'mjust
sayi ng Congress -- | understand your point of

view. But Congress has not accepted that point
of viewin Title 18.

(Si nul t aneous speaki ng.)

LTC MGOVERN:. --to give themthe
opportunity to do that.

CHAI R JONES: Wat are you sayi ng

Kel l'y?
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LTC McGOVERN: And nmaybe M. Sullivan
can shed better light. | can make a copy of this
case for you. But it was previously provided to
you, the Pease case, 14 July 2015. Tal ks about
i ncapabl e of consenting. It goes around and
tal ks about the factual insufficiency, and it
specifically gets to the point that they --

The Appell ate Court was not convinced
beyond a reasonabl e doubt that the conpl ai nant
was i ncapabl e of consenting, because she did go
in and out of consciousness, or that the
appel l ant or the accused was in fact expected to
know t hat .

So it goes exactly to the point that
Prof essor Schul hofer is making. So just to
refresh everybody's nenory, nmaybe | can pass this
around. You could take a look at it during |lunch
and then when Dean Schenck cones in in the
afternoon --

CHAIR JONES: What's the statute that
this is a case about? Wiat's the statute? Is it

a rape case?
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LTC McGQOVERN:  Yes, yes.

MR SULLIVAN: It's an Article 120.

HON. HOLTZMAN: It's an Article 1207

CHAI R JONES: Yes.

HON. HOLTZMAN:  Onh, | thought you were
tal king about it being a Title 18, okay.

LTC McGOVERN: No. What it did decide
is that they were not convi nced beyond a
reasonabl e doubt that the accused knew that she
was i ncapabl e of consent.

HON. HOLTZMAN: And that's because she
went in -- the victimwent in and out of
consci ousness?

LTC McGOVERN: Yes nma'am That's your

MR SULLIVAN: And | mean there were
addi tional facts that went with that case.

LTC MGOVERN: Right. They went by
the totality of circunstances, how nuch she
drank, what these other two wi tnesses were
sayi ng, what she in fact said on cross

exam nation. But it's one exanple of how the
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Appel late Courts are currently struggling with
the factual insufficiency requirenments, and
whet her | ooking at both the victimand the
accused in these cases.

MAJ GEN WOODWARD: But don't we give
themnore latitude as a jury to decide and to
take into account all the factors that are out
there if we say "reasonably shoul d have known."
| nean that "reasonably shoul d have known" to ne
is very nmeani ngful, because that's what we're
| ooking for in an accused, right, isn't it?

| mean rather than definitive
know edge that would have to be proved, we say --

PROFESSOR SCHULHOFER:  Usual |y,
usual | y.

(Si nul t aneous speaki ng.)

M5. FRIEL: The language is in the
statute here.

PROFESSOR SCHULHOFER: I n the UCMI, it
says "should have known." But in Title 18, the
paral l el provision of rape in Title 18 requires

actual knowl edge. This is a broader --
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(Si nul t aneous speaki ng.)

M5. WNE-BANKS: --Title 18 in order
to take certain parts of it. W can nake it
better.

M5. FRIEL: W're just defining
capabl e of consent. W're just defining the
phrase in the beginning. The two subsections say
reasonably should know. So Congress has al ready
agr eed.

M5. W NE-BANKS: | would conme down to
the facts at the bottomline, and any court or
any jury could say | don't think the facts
support that he knew or reasonably shoul d have
known, because of A, Band C. | think if we
spell out all of the possibilities and say the
totality needs to be taken into account, then we
do a service.

| m ght tweak, because of the one case
we di scussed where the bl ood al cohol was 0.4, but
she did not appear to be inebriated, that we may
want not just to talk about the anobunt consuned,

but the capacity or tol erance.
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M5. FRIEL: Well that's the next
bul | et .

(Si nul t aneous speaki ng.)

CHAIR JONES: One at a tine.

HON. HOLTZMAN: | just want to -- |'d
|ike to sort of skip over the reasonably shoul d
have known, because | think Professor Schul hofer
has raised a white flag on that. So let's not
spend tine on it. But |I'mjust concerned, before
we get to the draft |anguage for an EO |'mj ust
concerned about the | anguage of Title 18.

Just because it's in Title 18, | nean
that's a very good starting point, and it's a
very unobj ectionable starting point. As | |ook
at the language, | find it confusing and
concer ni ng.

Wy is it limted to physically
i ncapabl e of declining participation? | nean
there could be sone nental circunstances too,
nment al handi cap, nental retardation, nental
sonet hi ng, or maybe the person is just frozen, or

what ever, the frozen issue. | don't know.
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So the physically already creates a

problemfor ne, and then what is the last six

words, "or intends to do so." Wat does that
mean? | don't even know what it mneans.

Sol'ma little concerned about the
definition. | nean | think it's a great starting
poi nt, you know. If you want a consensus

starting point, it's great. But I'ma little
troubl ed about it, because | think it's too
narrow and it's al so i nconprehensible to ne. So
| have two problenms with it.

PROFESSOR SCHULHOFER:  And if | just
junp the queue quickly, because | know |I'mon the
defense side of this, but there are just -- the
ot her side of ny concern is that apart fromthe
negl i gence and so on, on the other direction, the
definition of what you have to be aware of is
much too narrow. This really worries ne.

What does it nean to say that
sonebody' s physically incapable of comrunicating
unwi | lingness? | think Lisa takes care of it in

t he executive order, totality of the
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ci rcunst ances.

But the |anguage of the -- this is
where you're putting a gloss that's, you know,
goes well beyond what the statute says, because
the statute says the person has to be physically
I ncapabl e of comruni cating unwi |l lingness.

That basically means you have to be
bl acked out, and if you the MCM says ot herw se,
it's going to be vul nerabl e.

M5. FRIEL: So what if we -- just
think about this. Let's just say if you took out
the word "physically" and | don't know what the
"attenpts to do so" either neans, if we took
those two things out, what's the downsi de of
reading it just like that? Take out the word
“physically" or "attenpts to do so." You're
i ncapabl e of declining or --

(Si nul t aneous speaki ng.)

DEAN ANDERSON: So yeah. This is
sonething that | think, you know, the problemis
that this is a much nore restrictive provision

than what's in the statute itself, and it
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strongly limts an ability to make a clai mthat
sonmeone was i ncapabl e of consenting.
Because it says that you are

i ncapabl e. You cannot understand, apprise the
nature of the conduct, which neans you can't
understand that this is sex. That's extrene.
The next provision is even if you take out the
"“physically," incapable of declining

participation in neans you cannot express the

word "no.
You are incapable of it. That neans you're
essential ly unconsci ous.

| don't want to |limt incapable of
consent to totally unconscious, and this
| anguage, | believe, does so. It either says
you're conpletely incapable. 1In sone ways, it
mrrors the McNaughton rule. You're either
i ncapabl e of understandi ng the nature of the
conduct, rneaning you don't know that it's sex,
which is so limted as to be vanishingly, you
know, it's vanishing.

And the second is that you are
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unconsci ous. Now what that nmeans is now you' ve
erased fromthe statute incapable of consenting
and sinply conflated it down to unconsci ousness,
which the statute already crimnalizes. |f you
want incapable of consent to nean sonething, |
think you could say substantially. |'mnot sure
what to say.

| think that the ALI cane up with this
sane chal | enge, because | made the sane chal |l enge
to | anguage that was proposed earlier at the ALI,
and then it was nodified to sonmething |ike
substantially unable to. You know, | |ike one of
the -- and | don't think the executive order
necessarily solves it, because it says these are
a bunch of factors, but it doesn't say at what
poi nt those factors kick in or are neani ngful.

| f someone cannot speak, if they are
--- you know, if they are garbled -- that's
going to be nice on the transcript --

(Laughter.)

DEAN ANDERSON: If their |anguage is

garbled, if they cannot stand or wal k and they're
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falling down, that's enough for ne. They are
i ncapabl e of consenting, even if they understand
that's what happening is sex, even if they could

comuni cate the word "no" through a garble, and
yet they would not neet the definition in the
st at ut e.

So what |'m concerned about here is
that the definition that would go into the
| anguage of the statute itself would narrow
substantially circunstances in which soneone
could make a claimthat a drug or intoxicant or
mental di sease or defect rendered them i ncapable
of consenti ng.

CHAI R JONES: Lauri e.

M5. KEPROS: | have, unsurprisingly,

t he opposite concern. | think your threatening

what woul d come under incapable of consenting, to

i ncl ude circunstances where | think it would be
very reasonable for an accused to believe there
i s consent, such as where both parties are

I nt oxi cated and are engagi ng in sexual activity.

| think there are plenty of
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ci rcunst ances where that is considered okay, and
if we say -- if sonmebody has garbl ed | anguage, if
their | anguage is so garbled that they cannot
decline participation, that's kind of a bright
line rule that we can provide to peopl e engagi ng
in sex, and say yeah, that's the point that you
shoul dn't even be considering it.

But | just -- | don't think it's
reasonable to say that, you know, anybody who's
somewhat inpaired by al cohol can't consent to
sex, because | think they do it all the tinme, and
| think we're going to have a | ot of other
uni nt ended consequences if we make it that broad.

The other concern | guess |'m having
i s whether sonme of the situations that may be
flashing through your mnd as we tal k about this
could be nore situations where there is a | ack of
consent, as opposed to the incapable of consent
scenari o.

Because | think certainly there are
ci rcunst ances where soneone really isn't

consenting, but they're just not really with it,
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and that gets back to the issues about resistance
and subm ssion. | mean that's why | feel like
we' re probably addressing that case better by
tinkering with the consent definition.

|"mnore confortable with this idea.
Just for the sake of offering it, definitely a
definition of incapable of consenting in ny
draft. It has the simlar concepts, which I
think we've all drawn from el sewhere, both in the
Article 120 as it currently exists, and the body
of law that the subconmittee referenced.

You know, like ny definition talks
about the incapacity being the result of
i mpai rment by any drug, intoxicant or other
simlar substance; physical disability; nental
di sease or defect; the person's unable to
apprai se the nature of the conduct; physically
declined participation; or physically comunicate
an unwi |l ingness to engage in the sexual conduct.

| think it's that communi cati on piece
that gets to the know ngly concern that Professor

Schul hof er keeps bringing up, and | will say |
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join his mnority vote on that. Not that it
matters. M draft does require full know edge at
every step, in terns of the cul pable nental
state.

But you know, | think -- | just -- I'm
not saying that | don't think there are
situations where it should be crimnal to engage
with an inpaired person. |'mjust saying | don't
think those are necessarily incapabl e of
apprai si ng situations.

HON. HOLTZMAN: Could we | ook at her
| anguage?

M5. FRIEL: The first two things are
right in the statute.

HON. HOLTZMAN: Ri ght.

MS. FRIEL: The first two, about
| mpai red by drug, intoxicant, substance, nental
di sease, physical. That's all statutory
| anguage. What you're adding are the two things
that | have in the draft definition. But that's
your definition, it's basically that --

M5. KEPROS: Right, A and Bthat's
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already in the statute, and then adding the
definition.

MS. FRIEL: Well, and sonme of this is
a function of how | reorgani zed the statute. So
| took things that were other sections and put
theminto the definition itself.

PROFESSOR SCHULHOFER: | thought naybe
it mght help, this is not a substantive conment,
but just to try to organize this, to see that
what are A and B here, incapable of appraising
and B, physically incapable of declining, those
are really dealing with two very different
probl ens.

The first one is oversinplifying to

sone extent. The first one, A is where sonebody

says "yes," but they're incapable of appraising
the nature of what they're consenting to. It's
very often with the case with people who -- where

you have cognitive del ay, devel opnental delay or
maybe sonebody's so drunk they really -- they may
be sayi ng yes, yes, yes, but they don't know what

they're agreeing to. That's one kind of problem
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The other kind of problemin Bis
where the person isn't saying anything, and
there, the alcohol is really an aggravating
factor, because as Laurie was saying, if the
person's not consenting, it's going to be
crimnal anyway.

The problemin trying to capture what
we nmean in Bis we're trying to define an
aggravating factor. That's different to ne from
the situation in A, where we're trying to say
that an affirnmati ve yes doesn't count.

MAJ GEN WOODWARD: Ri ght yeah, because
if we do consent correctly, what we're really
trying to capture in this is if sonmebody consents
but we can't accept their consent.

PROFESSOR SCHULHOFER:  Exactly.

MAJ GEN WOODWARD: It's a statutory.
It's statutory. It's just like you' re under a
certain age and you can't consent.

PROFESSOR SCHULHOFER:  Exactly.

LTC McGOVERN: | do think, reading the

| ast three or four pages of the Pease case is
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enl i ght eni ng, because it shows you how the court
breaks it down, and that their interpretation is
where legally incapable of consenting, as well as
reasonabl e doubt that the Appellant knew or
reasonably shoul d have known they were incapable
of consenti ng.

How t hey put that together is by first
| ooki ng as to whether you can have consent to
freely give an agreenent as to the conduct by a
conpetent person. So then they | ook at an
i nconpetent person is first, a person who has
either nmental or physical ability or consent.

|"msorry. Here, this is to quote the
court, "To be able to freely give an agreenent, a
person nust first possess the cognitive ability
to appreciate the nature of the conduct in
guestion, then possess the nental and physical
ability to make and conmuni cate a deci sion
regardi ng that conduct to the other person.”

So this list that you're trying to do,
the court already goes through this nental

exerci se and analysis. Applying the
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interpretation to this case, they were not

convi nced beyond a reasonabl e doubt that the

vi cti mwas incapable of consenting. They go on
to note the governnent wasn't able to take a

bl ood al cohol test. So you're relying on the
totality of the circunstances.

The totality of circunstances said she
came in and went out. She would cone in and say
she didn't |ike things when they were unpl easant,
but she woul d al so say she liked things when they
wer e pl easant.

So according to their review on
appeal, which is a reasonabl e doubt standard,

t hey determ ned that the accused could not have
known necessarily that she was in fact capabl e of
consenting. So | just find that you're trying to
take apart the statute in pieces.

It's helpful to go | ook how a court
connects the dots to this statute to reach
i ncapabl e of consent.

(Si nul t aneous speaki ng.)

LTCOL HHNES: | don't know, and if |
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can find out over the lunch break. But | know
there's been sonme discussion. The Navy-Marine
Cor ps Appel | ate governnent division are thinking
about certifying that case to the Court of
Appeal s of the Arnmed Forces. So we m ght not
have the | ast answer on that yet.

But | do -- | do agree with Kelly,
that it could be helpful in resolving this issue.
But | think the one -- and Dw ght can tal k about
this, because | know he's aware of the case as
wel | . But that opinion was resol ved based on
whet her the evidence at trial was factually
sufficient, which is a standard of appellate
review that exists only in mlitary cases.

It's not just |egal sufficiency, but
the Appellate court has to be just like the jury,
convi nced beyond a reasonabl e doubt. So the
struggle | think in the Pease case is not only is
there not a definiti