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P-ROCE-EDI-NGS
(8:37 a.m)

MR. SPRANCE: Good norning, everyone.
I"mBill Sprance, the Designated Federal
Oficial. This nmeeting of the Judici al
Proceedi ngs Panel is now open.

At this time | will turn the
proceedi ngs over to the Chairwonan, the Honorabl e
El i zabeth Hol tzman. Good norning, nma'am

CHAI R HOLTZMAN: Thank you very nuch
M. Sprance. And good norning, nenbers of the
Panel and Menbers of the public and Staff of the
JPP.

I'"d Iike to wel cone everyone to the
April meeting of the Judicial Proceedi ngs Panel.
Three Menbers of the Panel are here in person
today. Unfortunately Judge Jones and M. Stone
could not join us in person.

But M. Stone has joined us by phone
fromParis. Lucky him For some of this
norning's discussion if possible. I|I'msorry --

has j oi ned us by phone and hopefully will be with
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us as nmuch as possible on the phone during the
meet i ng.

Today's neeting is being transcribed
and al so video recorded by Arny Tel evision. The
nmeeting transcript and rel ated video recording
will be posted on the JPP's website.

|"mgoing to skip some of ny prepared
note remarks which I will insert into the record
in full. Unless soneone objects to that.

To start this norning, the Panel will
begin deliberating on the topic of restitution
and conpensation for victinms of sexual assault
crinmes. W dedicated our March neeting to this
topi ¢ and today the Panel wll discuss our
perspectives on the informati on we've received.

| don't expect today's deliberation
wi | | concl ude our assessnment of conpensation and
restitution issues. But it will allow Panel
Menbers to discuss our initial thoughts and views
based on what we have heard so far.

Fol | owi ng our deliberation session we

Will turn our focus to the topic for today's

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

neeting as well as our next neeting in My, the
prevention and response to retaliation and
ostraci sm agai nst victinms of sexual assault
crinmes.

In this norning' s session we are
pl eased to hear fromthe Director of the DoD
Sexual Assault Prevention and Response O fice and
t he Seni or Executive Advisor for DoD SAPRO
Maj or Ceneral Snow and Dr. Gal breath will provide
the Panel with an overview of DoD s findings
regarding retaliation and the Departnent's
initiatives to reduce and elimnate retaliation
agai nst sexual assault victims.

Next we will hear from a distinguished
group of professors and organi zati onal experts
who have researched i ssues surroundi ng workpl ace
retaliation.

This afternoon we will hear from
senior representatives fromthe Sexual Assault
Preventi on and Response O fices of the Services
who will provide the Panel with infornmation on

policies, practices and prevention of retaliation
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within the mlitary.

Then in our final session of the day,
we' Il hear fromsenior officials fromthe DoD
| nspector Ceneral's Ofice and the Service Boards
for Correction of MIlitary Records to understand
how mlitary nmenbers nmay report instances of
prof essional retaliation and request relief when
their careers are affected by instances of
retaliation.

Each public neeting of the Judicial
Proceedi ngs Panel includes tine to receive
coments and input fromthe public. The Panel
has received no witten conments or request of
the public to appear at today's neetings.

Al'l materials received by the Panel
Menbers for today's neetings and previ ous
neetings are available on the JPP' s website at
JPP. whs. m | .

Thank you very much for your
attention. And | believe we're ready to begin
our deliberations.

M. Stone, | don't believe you have
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the benefit of this, but the Staff prepared a
very good outline of the issues that we dealt
with in our sessions on restitution and

conpensat i on.

So if -- but in order to be of sone
assi stance to you, I'mgoing to read the issues
and then we -- one by one. W wll| deliberate on

t hem one by one and proceed.

s that satisfactory to the Menbers
her e?

MR, TAYLOR  Yes.

CHAI R HOLTZMAN:  And to you M. Stone?

MR, STONE: Yes, it's perfectly fine.

CHAI R HOLTZMAN: Good. | don't think
there's any deliberation required on |Issue Nunber
One.

Let's go to Issue Nunmber Two, which is
whet her the UCMJ shoul d be anended to add
restitution as an authorized puni shnent that may
be adj udged at courts-martial. |If so, should
restitution be required or discretionary?

Vell let's deal with part of that,
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which is should the UCMI be anmended to add
restitution as an authorized puni shnent that may
be adj udged at courts-martial. Any Panel Menbers

want to be heard on that? M. Stone?

MR, STONE: Well, if you' re asking nme
first, I'lIl say yes. Yes, | certainly agree it
ought to have mandatory restitution. 1In the
federal courts, if in fact again, like in a

federal court, dependent upon the victimcom ng
forward and saying yes, | want restitution,
here's what | want it for and here's sone

evi dence that establishes it.

So it really makes it optional for the
victim Once they make their request the court
has to -- if the court doesn't grant it, it would
have to give a very good witten reason

CHAI R HOLTZMAN. So you -- so, neke
sure that 1've heard you correctly. You believe
that the UCMJ shoul d be anmended to add
restitution as an authorized puni shnent ?

MR. STONE: Yes. | don't know how

that will inpact on Article, is it 139? That
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currently is called restitution. But does it --
| don't know if that neans you're anendi ng that
Article, or we're addi ng anot her one?

MR, TAYLOR Yes. So, | also think
that the UCMJ shoul d be anended to add
restitution. | think in general the powers of
mlitary judges have expanded over tinme, noving
fromthe initial stages where their
responsibilities were relatively limted and the
former practices, to the point now where judges
really end up exercising in the mlitary judicial
process powers that are nore appropriate for
judges to exercise. So for nme this is just one
nore step in an evolution of mlitary judges
bei ng able to do the sane kinds of things that
judges do in courts el sewhere.

So I'min favor of it.

CHAI R HOLTZMAN: Admiral ?

VADM R) TRACEY: | think | agree with
the previous Menbers. | think M. Stone is also
suggesting that there's a structure already in

place in federal court systens that that would be
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mrrored in the nodification provisions for
victiminput and the expectation that judges
woul d conply with that victiminput or explain
why not.

| think that that nakes sense as well.

CHAI R HOLTZMAN: Well, | have a
contrary view to this because ny sense fromthe
heari ngs that we had was that the difference
between the mlitary systemand the civilian
system is that basically what restitution would
conpensate for -- what restitution would
conpensate for, those itens are already covered
under various mlitary prograns.

Now | could be wong here. But
heal thcare issues | believe are covered. And
there are other nethods to obtain property that's
damaged.

And so in sexual assault cases, it's
unclear to ne and | asked the Staff for this,
where are the gaps? Wat would restitution --
how woul d restitution help victins in this system

in any way that they need at this point?

Neal R. Gross and Co., Inc.
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And | was unable to get an answer. |
didn't see any gaps. Now if there are gaps, |
bel i eve those shoul d be addressed.

But in the civilian system we don't
have conprehensive healthcare. And there may not
be easy ways to obtain property that's been
damaged or stolen in connection with a sexual
assaul t.

So I think the systens are different.
And while it sounds great to say, let's do what
they do in the civilian system The civilian
system doesn't have the benefits that the
mlitary systemhas with regard to these areas.

Now, as | said, my statenent is
prem sed on the idea that basically the neans for
restitution are already covered by existing
mlitary progranms. But if |I'mincorrect there,
then | agree with ny coll eagues that restitution
i s desirable.

VADM R) TRACEY: So, at Tab 3 is a
table, it's in this same volune that you're

| ooki ng at.

Neal R. Gross and Co., Inc.
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CHAI R HOLTZMAN: On Tab 3 yes, okay.

VADM R) TRACEY: And certainly nuch of
the areas are covered for active duty victins.

But there appeared to be certainly gaps for non-
DoD vi cti ns.

CHAIR HOLTZMAN: Right. And ny view
about that, it's -- and | appreciate your
pointing that out. M view about that is that
i nstead of creating a whole new apparatus for
dealing with restitution that we have to create a
much si npl er program of conpensati on.

That instead of rel egating dependents,
non-active duty mlitary nmenbers to a patchwork
of state systens, that there be created a federal
conpensation systemeasy to go -- to access. |
don't nean federal, a mlitary conpensation
system that woul d provide uniform benefits.

And coul d easily be nonitored and
woul d deal with the -- these people who have been
left out. | definitely agree with you that
they' re not covered under the healthcare system

and sone of the other prograns.
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So ny suggestion, ny view woul d be
i nstead of creating the problens that restitution
woul d have and maybe Kyl e, you could spell them
out for us in terns kind of changi ng the present
mlitary justice system That it mght be easier
to deal with this through devel oping a uniform
conpensati on system

So, Kyle may | ask you to address
that? What would creating a restitution
requirenent do in terns of affecting the mlitary
justice systenf

LT. COLONEL GREEN: Ma'am | think one
of the issues that the Staff has seen, and | want
to nmake sure fromthe Panel. Because | believe
in even listening to the conversation that maybe
there is a crossover of the discussion from
restitution to conpensation.

Restitution deals with the provision
for the judge as a part of the sentencing process
to provide renuneration or whatever to the
victim \Wereas a conpensation programis

outside of the judicial system

Neal R. Gross and Co., Inc.
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And so, the analysis that the Staff
has provided is broken down really according to
those lines. The chart at Tab 3 that Admira
Tracey noted is sinply a chart of all of the
areas where a victimcould potentially suffer a
financial | oss.

And then the neans to conpensate
ei ther may cone through restitution through the
court or an outside conpensation system

CHAI R HOLTZMAN: But also, if we take
t he paradi gmor the nodels of federal or state
court systens where restitution is granted,
generally in those systens there's a gap between
the trial and the sentence. 1Isn't that correct?

LT. COLONEL GREEN: Correct.

CHAIR HOLTZMAN: So there's tine to
get the information about what restitution is
necessary and so forth. That doesn't exist -- am
| correct that that's not the case in the
mlitary systen?

LT. COLONEL GREEN: You're correct,

m'am Qur system goes directly froma finding

Neal R. Gross and Co., Inc.
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in a case and proceeds directly into the
sentenci ng process. There is no del ay.

And there is no process at this point
for any analysis in terns of need or anything
regarding the victimin that case.

CHAI R HOLTZMAN: So, wel | whatever --
well, et me put it to you this -- just to foll ow
on ny line of inquiry. Wat problens or adverse
i mpact would be created on the existing -- O
what ways in which you'd have to -- what are the
ways in which you' d al so have to change the
exi sting sentencing system mlitary justice
systemto incorporate the restitution
requirenent? And could that be done just as
easily or maybe nore easily through a
conpensati on systenf

O is that an unfair question?

LT. COLONEL GREEN: Well, no nma' am
It's not an unfair question. | think the system
coul d be changed to allow restitution as an
aut hori zed form of punishnment that could be

| nposed through the court-nmartial process.
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| guess the question -- and there is
an interplay there. You heard fromw tnesses who
tal ked about, there are provisions that require
automatic forfeitures if a certain |level of
sentence is required.

There are provisions that provide for
deferral of forfeitures to the famly of the
accused upon the request of the accused in other
situations. And so restitution would have to be
i nterwoven with those provisions.

But it certainly could be added. And
| think what you're speaking to is there's also
provi sions for conpensation outside the judicial
process that are available in the state and
federal system

MR. TAYLOR So ny thought on this to
further flesh this out is that |I think that if
the Commttee decided, if the Panel decided that
we wanted to al so reconmend a different
conpensation system a DoD Conpensation Board for
sexual assault victins, that woul dn't necessarily

be inconsistent with giving the judge the
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authority to order restitution.

And as to procedures, it strikes ne
that it may be sinpler actually to change the
rules or to use the rules that we're al ready
operating within. That is to say, prior to a
trial, if in fact the trial counsel asks the
vi cti m about expenses, that then can be
information that is front | oaded into the system

So that while it wouldn't be rel evant
on the question of guilt or innocence, there
woul d be sone preparatory work done prior to the
trial. So that even if there is a short del ay,
it wouldn't be a long one to figure out what el se
needed to be done on the sentenci ng phase of the
trial.

So it seenms to ne that that's not an
I nsur nount abl e i ssue.

CHAI R HOLTZMAN:  Well, |I'm not saying
it's insurmountable. |'mjust not famliar
enough with how the existing mlitary justice
system woul d i ncorporate and respond to

restitution.

Neal R. Gross and Co., Inc.

19

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

And it seens to ne also that the idea
of restitution in these cases, just from hearing
the testinony is that we're not tal king about the
nost affluent of defendants here. And the
| i kel i hood that conpensation is going to cone
fromthem as opposed to -- | mean, that soneone
is going to get -- that the restitution will be
acconpl i shed through their paynents as opposed to
a conpensation system is probably relatively
renot e.

But | don't have any nmjor objections
toa--toarestitution systemif one, it can't
be acconmpdated by a conpensation system and
two, it's not going to throw the existing system
out of whack too mnuch.

That part -- and I'"'mnot -- | don't
feel confortable enough with the answers to those
guestions. That's why I'"'ma little bit agnostic
about the restitution point.

MR, TAYLOR Well, that's, | think
that's understandable. And I'mrelying in part

on testinony that we received fromw tnesses | ast

Neal R. Gross and Co., Inc.
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time who spoke to the inportance of having sone
direct accountability fromthe perpetrator to the
vi cti mwho was personal |y harned.

That that -- according to the
testi nony we heard, allows victins to regain a
sense of control that they wouldn't have
ot herwi se. Anot her argunment being that it woul d
allow victins to spend what ever noney they got as
t hey chose as opposed to having to rely upon
categories that they m ght receive in
conpensati on el sewhere.

And finally, that restitution could be
enforced in a variety of ways such as garnishing
t he accused's pay and so forth. And having the
governnent pay the noney by proxy and then get it
back through the individual.

So, it seens to ne that these are
potential procedures out there to deal with this.
And again, |'mnot saying that |'m necessarily
taking off the table the idea of the DoD
Conpensat i on Boar d.

But it just seenms to ne that this

Neal R. Gross and Co., Inc.
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woul d be another renedy. Another option that
woul d be avail abl e.

VADM R) TRACEY: And simlarly, |
don't see these as either/or. There is the
psychic value if you will of restitution being
sonething that is the responsibility of the
accused and not the DoD or other governnent
entities.

CHAI R HOLTZMAN:  Sorry. M. Stone,
di d you have sonething you wanted to say?

MR STONE: Yes, | did. | had a
coupl e of responses to the discussion if | may?

The first is, thereis atinme gap in
virtually in every federal and state system
There are many cases where people plead to the --
and ask for inmmedi ate sentencing because the
sentences were the plea bargains.

And until they plead guilty, the
vi cti mdoesn't know necessarily that the plea is
going to go through. So they don't know what
count -- what reduced count the defendant is

going to be found guilty of and therefore subject

Neal R. Gross and Co., Inc.
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to the restitution.

So virtually every state and the
federal systens allow a period between sentencing
for the victimif they wish to come back and
submt a detailed restitution request that has
some docunentation like a doctor's bill that was
not, or a hospital bill that was not paid.

Whi ch coul d be an energency center
let's say that was not mlitary sent, because the
victimand the crinme didn't occur on the mlitary
base. And that allows the judge thereafter to
enter a restitution limt.

In Maryl and, the period is 30 days.

Federally, the period is 90 days. But it's very
common that -- a guilty plea and there is a gap
right around it.

The nore inportant -- you have, is |
don't want 138 -- we heard |ast tinme about

situations with the victins when they were on the
stand or cross-exam ned about conpensation and it
was argued indirectly that they shouldn't be --

because they have received their conpensation.
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(A technical difficulty arose and was
addr essed.)

CHAI R HOLTZMAN: Ckay, great. Sorry.

MR, STONE: Again, the first part was
just to summarize the two sentences. There's a
time gap even in the non-mlitary systens because
pleas with sentencing follow ng i nmedi ately
ei ther because the defendant waives the pre-
sentence report or because there's been an
agreenent on sentence. Happens all the tine.

And the victimdoesn't know until the
nonent of the plea that it's actually going to
happen and exactly what the count will be.
Because many pleas fall apart.

So virtually every state system and
the federal system have a short period of tine.
In Maryland it's 30 days -- federally it's 90
days -- during which tinme the victimis entitled
to question to nove the court toward their
restitution request.

But they need that tine to get

together the bills that they m ght need just to
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show this is what ny restitution was.

And a typical bill mght be that they
went to a snmall comunity nedical center near
where the assault happened right after the
assault, for exanple. And it's not a mlitary
facility and there was a bill and it was never
pai d by anybody.

So | don't think the tine issue is one
that can't be handled. 1It's handl ed everywhere
el se. M nuch nore serious concern relates to
the fact that | do not want victinms only to be
subject to having -- in order to get -- to be
made -- to have to guess for "conpensation" which
i ncludes many nore things |ike for exanple,
ment al di stress.

We heard | ast week that there was a
case where on cross-exani nation the defense
counsel brought out that the victi mwas seeking
conpensation, and the defense in effect was this
whole thing is a lie. She's just doing it for
conpensati on.

And in fact, the defendant was
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acquitted. And the -- | can't renenber the
Service representative that gave us that exanpl e,
but he felt that they had a very strong case.

And yet it was unsuccessful because of that.

And t hat happens when a person is only
left with a renedy of being paid by
"“conpensation.” And so we don't want it to | ook
li ke there's a reward and that that's a
noti vation

So |l think it's inportant that both
possibilities as just nmentioned by M. Taylor as
to where to get the noney from the mlitary is
in a unique position either to garnish the
person's wages or if they're going to prison, the
Bureau of Prisons, for exanple, has a financi al
responsi bility program

Virtually all prisoners get sone kind
of a job. And the prisons can take up to 25
percent of whatever they earn.

(A technical difficulty arose and was
addr essed.)

LT. COLONEL McGOVERN: As to a tine
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gap, in federal proceedings -- because nmany tines
def endant s wai ve pre-sentence reports when
they're pleading guilty and even sonetines when
they're not. States and the Federal Governnent
have short periods of tinme, 30 days in Maryl and
and 90 in the Federal Governnment where a person
can submt after sentencing their restitution
requests.

And the United States versus
Di Francesco, a 1980 U.S. Suprene Court case said
t he sentence didn't becone final for double
j eopardy purposes until the rule that's governing
the sentence makes it final. |In other words, if
you have no expectation of finality, there's not
a doubl e jeopardy problem

So to the extent the UCMJ woul d say
there's a short period of tine, whatever that
time period is during which -- after conviction,
after sentence during which restitution requests
could be submtted, there would not be a
constitutional problemwth that.

As to restitution versus conpensati on,
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we heard last tinme fromone of the w tnesses how
the fact that the victi mwas seeking conpensation
was used to cross-exam ne the victimand suggest
that the victimwas only in it for the noney.

And the case was unsuccessful .

| don't want victins to be rel egated
only to having to seek conpensation, particularly
in cases where they're interested in trying to
get noney for nmental distress or itens |ike that.
And have theminply they're just in it for the
noney.

And whi ch al so weakens the case
tremendously. Restitution is clearly sonething
different. And the third thing about the ability
of the defendants to pay, not only does the
mlitary have an easy way to deduct noney if they
remai n during their appeal or whatever in sone
status where they're getting noney.

But even if they're serving a
sentence, at | east the Bureau of Prisons and |
don't know about the mlitary's use of that, but

| know sone of the mlitary prisoners go to the
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federal prison system have a financia
responsi bility program

And if they get a job up, to 25
percent of the incone they earn, lowas it is,
may be deducted for things like restitution as
well as things like if they owe child care or
al i nrony or whatever. And that only conmes into
play until or unless the person m ght be awarded
conpensation | ater

But again, | think these restitution
requests may be rare, but | think we ought to
have a neani ngful restitution process. And part
of the reason there's restitution federally,
because there is no gap Federally.

There's no question you couldn't file
a civil suit against your defendant if you really
want to instead of restitution. But the fact is,
nobody did it because nost victins are -- it's
sort of |ike throwi ng good noney after bad.

They don't want the bad. They don't
want to throw any nore psychic energy into

starting another whole litigative proceedi ng just
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to becone equal .

The point of restitution in crimnal
cases is so that it's easy on the victi mwhen
it's all done, wal ks away whole. And doesn't
have to get involved in additional litigation

And | feel that way about the mlitary
systemas well. That it would be nice for the
victimto know, after they finally have the
courage to cone forward, that if they have a
restitution request, they're done with the
system

The judge can easily order it right
there and then. Either at sentencing or shortly
thereafter, during the period when he gets the
request .

And if they want to be totally done,

t hey can wal k away and not have to ness with
conpensation or anything el se. Thank you.

CHAI R HOLTZMAN: Thank you, M. Stone.
Let me just ask the Staff sone questions.

Adm ral Tracey, do you have sonething you want to

say? Ckay.
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M. Stone, can you hear ne?

MR, STONE: Yes.

CHAI R HOLTZMAN. Ckay. Geat. On the
i ssue of recovery. | want to ask and try to
respond to each of your points, which is very
| mportant.

Wth regard to recovering pay, Kelly
or Kyle, could you answer this? 1Isn't it a fact
that after six nonths the entire pay of the -- if
the person is inprisoned or if the defendant is
i mprisoned that that's forfeited?

That there would be no pay avail abl e
after that? That that goes to the -- am| wong
about that?

LT. COLONEL GREEN: Ma'am forfeitures
kick in at different |evels depending on the
court. Between a special court-martial and a
general court-martial.

Let's assune for the sake of the
di scussion that it's at a general court-marti al
where the accused is subject to forfeiture of all

pay and all owances. That can either be inposed
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by the mlitary judge or it can be automatic if
the sentence is of a certain |evel.

If it's a -- six nonths of confinenent
is adjudged or if it's a certain level. So
afterwards --

CHAI R HOLTZMAN: So after that -- so
in other words after six nmonths, if it's a -- if
it's a sentence of six nonths or nore, after six
nont hs the pay of the defendant is automatically
taken by the mlitary?

LT. COLONEL GREEN. No, ma'am It's
actually -- forfeiture is -- forfeitures that are
adj usted at sentenci ng becone effective 15 days
after the sentence i s announced.

LT. COLONEL McGOVERN: The def endant
is forced --

CHAI R HOLTZMAN: Well that's what |
understood, after six nonths. After six nonths
that pay is no | onger available for any other
pur pose except go directly to be used --

VADM R) TRACEY: For sentences | onger

t han si x nont hs.
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CHAI R HOLTZMAN. Right. That's what
| said. Right. After six nonths. That's what
ny question was. Ckay.

LT. COLONEL McGOVERN: But the pay
actually -- | think there mght still be, subject
to the -- Admiral Tracey is right, so if the
j udge sentences you to six nonths or nore --

CHAI R HOLTZMAN: R ght.

LT. COLONEL McGOVERN: And it's
automatically all forfeiture of pay and
al | ownances, which takes effect when you get to
t hese factors and it's --

CHAI R HOLTZMAN: Ch, so you don't have
t he six nmonths?

LT. COLONEL GREEN:. That's correct.

LT. COLONEL McGOVERN: No, na'am

CHAIR HOLTZMAN: OCh, | see. I'm
sorry. So it's imediate. It's 15 days.

LT. COLONEL McGOVERN: Dependi ng on
what the sentence is if it's automatic or
adj udged.

CHAI R HOLTZMAN: Ckay. But | presune
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that what Kyle was saying on the restitution
system that that could be correct. Because that
noney is going to the mlitary, is that right?

LT. COLONEL McGOVERN: We currently
al ready have fines to be inposed for pay, they --

Like | say, this pay is going to
victimbased entities after the sentence.

LT. COLONEL GREEN:. And you're right,
m'am |If restitution were added as an
addi ti onal provision for sentencing, then the
forfeiture provisions would have to be rectified
with that.

There woul d have to be sone
nodi ficati ons because the way forfeitures take
effect, the way they're automatic at a certain
poi nt, obviously restitution would have to be
factored into that so that you didn't have
conflicts either of pay that's diverted to
dependents of the accused. O pay that's
automatically forfeited if the goal is to provide
an ensured restitution to the victim

Those potential conflicts would have
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to be rectified within the Articles.

CHAI R HOLTZMAN:  Meani ng, Yyes,
resolved in sone way. | want to go to the
timeframe. But M. Stone's not on the phone?

LT. COLONEL McGOVERN: No, na'am

CHAI R HOLTZMAN: Do you mnd waiting?

LT. COLONEL McGOVERN: He may try to
call. But | would suggest we nove forward.

CHAI R HOLTZMAN. Ckay. On the
timeframe -- oh, and by the way, doesn't the
forfeiture noney go -- aml| wong, to sone
retirenment hone?

LT. COLONEL GREEN: It does.

CHAI R HOLTZMAN: Ckay. So in other
words, there would have to be ot her sources of
funding for --

LT. COLONEL GREEN: Right. And I --

CHAI R HOLTZMAN: The retirenent hone,
t hey have to change those systens. | don't think
that that sounds too difficult if the mlitary
deci ded or the governnment decided it wanted to do

restitution.
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The second issue is about the tine
frame. | guess what M. Stone was saying is that
you can on the civil side, that the timng is
relatively -- could be relatively short whenever
it is in state courts or federal courts.

But the problemas | see it in the
mlitary system is that the sentencing takes
pl ace i nmmedi ately after the trial is -- after
there's a conviction. [It's not 30 days, it's not

15 days, it's not five days. It's that day. Am

| wrong?

LT. COLONEL GREEN: That's correct,
ma' am

CHAI R HOLTZMAN: Do we have a system
whereby the judge would still be avail abl e

afterwards to provide restitution?

LT. COLONEL GREEN: No, ma'am
Because we do not have standing courts within --
under the UCMJ. Upon sentence -- the conpletion
of sentencing the court is closed.

And so it --

LT. COLONEL McGOVERN: But in between
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filing for sentencing, there technically could be

a request for a delay at that tine. The parties
could figure out the bills and what woul d fall

within the restitution request.

However, you then have an accused with

a conviction who is returning to his unit. |If
not, it would be kind of too far from fi ndings,
unlike the civilian system where sonmeone cones
back to the court 30 to 90 days | ater, when the
pl ace they go back to is their unit.

VWhich is why it's so inportant for a
sentencing to inmediately follow the finding.
When you finish a court-martial on the nerits at
10: 00, you will be there the next norning or
before lunch or after lunch. The defendant is
technically still in the custody of the mlitary.

LT. COLONEL GREEN: But | think it's
i mportant to note that mlitary sentencing, both
the trial and defense counsel prepare the
sentenci ng case in advance of trial.

And so a nodification of that that

woul d require the trial counsel or whonmever woul d
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be responsible for providing information about
the restitution needs of a victim could be made
as part of a pretrial expectation for whonever
that is, to provide that information at

sent enci ng.

| don't know, again, not being
fam|liar enough with what the needs are for del ay
in terms of the federal systemor if there's a
specific requirenment for that. But |I can't
foresee anything in terns of know ng about
restitution needs fromvictins that couldn't be
determined prior to trial as ours occur all on
t he same tine.

LT. COLONEL McGOVERN: But according
to the discovery rules and out of Col onel Jones’
article which we received, they said all of that
does occur, the sharing of that information prior
to a court-martial at this tine is common
practice if that's going to be asked for.

That that occurs before so that you
don't have to have a delay at sentencing. But,

it IS an issue.
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CHAI R HOLTZMAN.  Well, you say it is
an issue, Kyle says it's not an issue. Wat is
the answer? | nean, can this all be resol ved
pretrial? Pre-sentencing?

| nean, can the question of
accurmul ative, all the information you need for
restitution, can that be done prior to sentence?

LT. COLONEL McGOVERN:  Yes, ma' am
Maj or Saneit --

CHAI R HOLTZMAN: Wt hout del ayi ng the
sent ence?

LT. COLONEL McGOVERN: It could be,
yes, ma'am Major Saneit responded -- or
testified that if all of that is provided before,
you are alnost turning it into, as M. Stone
poi nted out, that it actually nmay provide
i nformation for the accused then to provide it in
Cr oss-exam ni ng questi oni ng.

But in the Staff's opinion, we don't
necessarily think that that woul d be rel evant,
whet her it's conpensation or request for

restitution, those nental health or nedical bills
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shouldn't | ead to soneone questioning to inpeach
the victimor wtness.

However, it is information that woul d
have to be turned over prior to trial, prior to
nerits, so the accused woul d have that type of
i nf or mat i on.

| think the, revisiting Col onel Jones'
article is very hel pful because you can see the
actual structural differences that may be
required. Maybe we can revisit this issue with
Judge Jones bringing her federal experience back
and when Victor Stone is in person at the June
nmeeting perhaps to discuss it further if you al
wanted to maybe go on and tal k about conpensati on
systens as wel |l today.

CHAI R HOLTZMAN: | don't know how you
feel about it. I'mstill unconfortable because
want to make sure that whatever we're doing in
terms of tanpering with the existing systemthat
it's not going to create unintended consequences.

VADM R) TRACEY: Maybe if we

formul ated what our questions are, the revisit in
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June woul d be maybe a little bit easier as well
as nore informative.

LT. COLONEL McGOVERN: We can
articulate structural paynents that woul d be
required as well.

CHAI R HOLTZMAN: Ckay. |Is that
satisfactory to you? GCkay, thanks.

| guess the -- so we'll postpone sone
smal | questions on Issue Two to the June neeting
-- May neeting. May or June, whatever.

And we're up to Issue Three, which is
whet her Article 139 shoul d be anended to include
clainms regarding injury which would authorize the
commander to determ ne the dollar val ue of
physi cal and nmental injury and order the
of fender's pay to be directed to the victim

M. Stone, are you on the phone? No.
Oh yes, | hear you. Are you there? Good, can
you hear ne? M. Stone, can you hear ne?

MR. STONE: Yes, | can.

CHAI R HOLTZMAN: Beautiful. GCkay. So

we're on Issue Three. M. Taylor?
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MR. TAYLOR Yes, I'Il be willing to
start. It would seemto ne that based on the
testi nony we have, and al so based on ny own
reading of Article 139, this is not a very good
place to tweak the system To authorize the
commander to determ ne the dollar val ue of
physi cal and nental injury.

Because this is an investigation and
inquiry carried out at the local |evel that's
really focused on property only, it seens that it
woul d be an unfair burden and unreasonable to
expect a comrander, or the person that he or she
appoi nted, to make this kind of assessnent.

So it seenms to ne that to the extent
we want to change it, Article -- change the
system Article 139 is not a very good place to
start.

VADM R) TRACEY: | agree with that.

CHAIR HOLTZMAN: | agree. M. Stone?
Do you have a comment ?

MR. STONE: | agree with that because

| think maybe we just heard the reasons for --
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LT. COLONEL McGOVERN: M. Stone? M.

Stone, can you wait one nonent while we inplenent
our procedure? GCkay, is he there?

MR, STONE: Yes. (kay. Restitution
i s supposed to be sinple and cl ear and sonet hi ng

which the mlitary judge or even a conmandi ng

officer -- it's alnost a mnisterial task.
"Here's ny bill. It didn't get conpensated. O
here's the property | lost, 1'd |like an order."

And | totally agree, when you get to sonething
i ke mental distress and then there's other
judgnmental factors involved, that's appropriate
for a conpensati on system

And that's why you do need bot h.

CHAI R HOLTZMAN. Ckay. So we're in
agreenent on |Issue Nunber Three that Article 139
shoul d not be anended.

Okay. |ssue Nunber Four, whether
forfeited wages of incarcerated nenbers of the
arnmed forces should be directed to pay
conpensation to victinms of mlitary offenses.

Adm ral Tracey?
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VADM R) TRACEY: | think this is tied
up with the first issue, is it not? O is this -

CHAI R HOLTZMAN: This is conpensati on.

VADM R) TRACEY: Attached to
conpensati on?

CHAI R HOLTZMAN: This is conpensati on,
not -- I don't know. Do you nmean by this
guestion, Lieutenant McGovern, that this is --
are we tal king about restitution, are we talking
about conpensation, or are we tal king both?

LT. COLONEL GREEN: Ms. Holtzman, this
Is the question exactly posed by Congress in the
statute. So, | do believe that the question
itself does sonewhat overlap because it does
speak to forfeiture of wages.

So to sone degree | think it
enconpasses both restitution and conpensati on.

So ny thought is, this does sonmewhat flow into
| ssue Nunber Two.

And then the bigger question is a

conpensati on system outside of the court-narti al
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process.

CHAI R HOLTZMAN: So where do we dea
wi th the conpensation system outside? So this
| ssue shoul d be postponed until we deal with the
restitution -- finalize the restitution question
her e?

LT. COLONEL GREEN: | think these
| ssues overlap pretty substantially.

CHAI R HOLTZMAN: Ckay. |Is that
satisfactory to the Panel Menbers?

MR TAYLOR: | agree. Yes.

CHAI R HOLTZMAN: M. Stone?
Satisfactory to you?

MR STONE: | would just like to say
for the record that | absolutely believe that the
victinms clained --

LT. COLONEL McGOVERN: M. Stone, |I'm
sorry. M. Stone, yes, if you could just say, |
woul d like to speak, | will take a nonent to plug
you in.

Go ahead, sir.

MR, STONE: Thank you. | think
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there's been, at least in ny view, there's no
guestion that an individual victims claimto
restitution or conpensation should be satisfied
before the -- before any noney is forfeited to
t he governnent.

The forfeiting to the governnent is
puni shmrent to the defendant. But before that
puni shment, we want to see that the victimis
made whol e.

So it seens to ne, going along the
lines that Ms. Holtzman said before, that |
bel i eve both restitution and conpensation are
paid before there's a forfeiture. But |'m
willing to postpone the final decision on that
that's what you want to do.

But that's just ny policy view

CHAI R HOLTZMAN: Ckay. Thank you,
St one. Now we're up to, | guess, |ssue Nunber
Ten, which is -- | had raised earlier.

Does the Panel wi sh to nmake any
overal |l assessnment as to the adequacy of

conpensation and restitution for victins of
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mlitary of fenses or recommendati ons on expandi ng
t hose systens?

Adm ral Tracey?

VADM R) TRACEY: | think the way that
t hese i ssues are broken out is by the category of
the victimright?

CHAI R HOLTZMAN: R ght.

VADM R) TRACEY: And it does appear
that all victinms who are not civilian victins of
sexual assault are not well covered by the
current system

CHAI R HOLTZMAN: Do you have sone
suggesti on about what we shoul d do?

VADM R) TRACEY: No, | don't.

CHAI R HOLTZMAN: Ckay then.

MR TAYLOR So | -- it bothers ne
that we do have the gaps not only for dependent
victins, but also for civilian victins who have
no connection with the military.

| think that in the same sense that in
sonme jurisdictions if you are an enpl oyer and one

of your enployees is up assaulting soneone that's
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wi thin your care or custody, let's say in a hotel
setting. There is sonme liability that normally
goes with the enployer's responsibility to
oversee the activities of that individual.

There m ght be sonme argunent al ong
those lines or other lines that we do have an
obligation that we're not conpletely fulfilling
to the civilian victinms who ot herwi se have no
status with the mlitary. And at the current --
in the current systemthese fol ks have to rely
upon the State Victins' Conpensation Prograns to
the extent they can be nmade whol e.

It seens to ne that that's a gap that
we ought to think about doing sonething about.

CHAI R HOLTZMAN: M. Stone?

MR STONE: | totally --

CHAIR HOLTZMAN: Wait, wait. Sir.
You have to wait. We'll plug you in.

MR. STONE: Thank you. | conpletely
agree with the last comment. Thank you.

CHAI R HOLTZMAN: Ckay. Thanks very

much M. Stone for your brevity -- that's good --
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of your comments.

kay. My view, which | guess |
announced earlier and | share conpletely with M.
Taylor, is, |I think the hearings have shown t hat
there are big gaps in people who have been
victimzed by people -- by people in the
mlitary. And they are relegated to a patchwork
of systens that are -- you know, there's no
uni form standard. You have different reporting
requirenents to be eligible. It doesn't seemto
me to be a fair system

And then al so, Col onel McGovern or
Col onel Green, are there gaps with regard to
active duty victins where they woul d be rel egated
in any case to a state conpensation systenf

LT. COLONEL GREEN: | think those gaps
are less, mn'am as the chart that the Staff
built at Tab 3 indicates. There are exanples of
certain categories of potential |osses that
active duty nmenbers nay suffer.

The other thing to renenber is that

active duty nmenbers renmain eligible for benefits.
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But at sonme -- if they go off active duty those
benefits nmay stop.

CHAI R HOLTZMAN: R ght.

LT. COLONEL GREEN: And so even active
duty persons are not going to receive benefits
forever.

CHAI R HOLTZMAN. Right. And we
haven't even addressed the whol e question of the
handover to the VA system Wich at sonme point |
t hink we even have to take a | ook at.

Vell, fromny point of view -- and | et
me just ask one other question in that regard.
Does the mlitary systemin any way assist --
does the federal governnent assist the state
systens in -- or does the mlitary assist the
state systens or conpensate them for the
conpensation resulting from --

LT. COLONEL GREEN: No, mm'am

CHAIR HOLTZMAN: -- crinmes commtted
by people in uniforn®

LT. COLONEL GREEN: No, ma'am \Wat

we heard fromfunding fromthe civilian -- or
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fromthe VictimConpensation Funds fromthe
states is that they do receive federal funding.
And then they receive their own state funding.
But there is no remuneration fromthe mlitary.

CHAIR HOLTZMAN.  Well, in any case, it
seens to nme that it would be wise for the
mlitary to set up its own conpensati on system as
the states have. And nmaybe you could create a
nodel in this respect that could help inprove
sone of the state systens.

And that would be nuch nore sensitive
to the needs of victinms in sexual assault cases.
| nmean, the idea that you have to report within
72 hours to qualify for state conpensation funds,
when we know that sexual assault victins are so
traumati zed that may not report for many nonths
and sonetines even years.

So I don't know how nuch noney is
i nvol ved here. But it does seemto ne to -- it
does seemto ne to be really a mpjor issue. And
it would be the right thing to do. It would be

fair -- you could have a fair systemthat was
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uniform its standards, and sensitive to the
needs of victins.

| don't know how nuch noney we'd be
tal king about. But it doesn't seemto ne |ike an
overly large anmount of noney. And it could be
easily created and woul d sol ve sonme of these
probl ems of these gaps, primarily for dependent
victinse and for civilians, both within the DoD
and outside the DoD.

So that would be -- and | woul d hope
it's sonething we could recommend.

LT. COLONEL McGOVERN: |s the system
you're considering, ma'am for Article 120-type
of fenses or for all assaults?

CHAI R HOLTZMAN: Wl l, since our
jurisdiction is limted to sexual assault, |
t hi nk the recommendation --

LT. COLONEL McGOVERN: This question
actually gives you the potential to | ook at any
of fenses under the UCMJ, the way it was posed.

CHAI R HOLTZMAN: |'m not an

imperialist as far as this is concerned. |'m
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just very bad at focus.

LT. COLONEL McGOVERN:  Ckay.

MR, TAYLOR | would just |ike to add
that | endorse what Chai rwonman Holtzman said. |
think that this is sonething we ought to | ook at
very seriously. And we ought to al so take
advant age of the best practices out there.

For exanple, the 72-hour rule really
makes no sense for sexual assault victins.

Anot her requirenment that | think nmakes very
little or no sense is that you sonehow have to
cooperate with | aw enforcenent and the foll ow ng
prosecutions and investigations.

W had evidence that that really does
not encourage and incentivize victins to cone
forward. So there are statutes out there that
will, in case of a forensic exam that
substitutes for the 72-hour report.

So | think there are things out there
we can | ook at that would nove us in the right
di rection.

CHAI R HOLTZMAN. Well, | guess the
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guestion is, do we need to do nore analysis to
make a fuller recommendati on? Kyle, do we need
nore informati on to nmake an appropriate
recommendati on to the Congress on this?

LT. COLONEL GREEN: Yes, ma' am
That's what | would recomend. | would recomend
we can look at mlitary systens for conpensation
t hat do exi st.

The MIlitary and Personnel C ainms Act
provi des conpensation. |It's a well-established
program both in terns of a funding source as
wel | as the execution of that program

So we can | ook at other mlitary
anal ogi es as to how that m ght perhaps be
structured. W can | ook external at other
conpensati on nechani snms and | ook to state
statutes, like M. Taylor nentioned, to provide
you some nodels and sone potential exanples that
m ght serve to provide the rules for the
execution of that.

And then if there's anything el se the

Panel w shes to ook at in ternms of conpensation
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framewor ks, we can certainly bring that to you.
CHAIR HOLTZMAN:  Well, | would really
appreciate, and | think the other Panel Menbers
woul d as well, suggesting how we can fl esh out
the facts so that we can nake a thoughtfu
recommendation in this respect.
Okay. | think we're finished with the
first itemof our agenda. | guess our next --

LT. COLONEL GREEN: Ms. Hol t zman,

woul d you like to -- | think our speakers are
here. |If we could just take a brief recess and
we'l |l get everyone situated.

CHAI R HOLTZMAN: Sure. Let's take a
five-m nute break

(Wher eupon, the above-entitled natter
went off the record at 9:32 a.m and resuned at
9:42 a.m)

CHAI R HOLTZMAN: We have Maj or Cener al
Jeffrey Snow, Director of DoD SAPRO and Dr.
Nat han Gal breat h, Seni or Executive Advi sor, DoD
SAPRO.

You have been gluttons for punishnent.
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You' ve conme before this Panel and its prior
iteration a nunber of tines, and you' ve been
extrenmely hel pful and we very nmuch appreciate
your willingness to share your expertise with us
this norning. So you'll share with us the DoD s
review of findings and initiatives regarding
retaliation. Thank you very nuch. You nay
proceed.

M5 SNOW  Wel |, good norning. Thank

you, Chairwoman Holtzman, and Menbers of the

Panel for inviting us here today. In addition to

the Retaliation Overview we submitted to you in
advance of today's hearing, |1'd like to briefly
di scuss the Departnent's sexual assault
prevention and response efforts, and, nore
specifically, the challenging issue of
retaliation against victinms who report their
assault. And then, of course, respond to your
guesti ons.

As indicated by the RAND survey
rel eased | ast Decenber, past year preval ence

estimates of sexual assault indicate fewer
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mlitary nmen and wonen experienced this crine in
2014 than in 2012. In addition, Fiscal Year 2013
and 2014 marked record years of reporting of
sexual assault for the Departnent. These and
other top line results provided to the President
i ndicate that the Departnent is making progress
in its sexual assault prevention results.
However, we know this progress cannot be
sustai ned until we fully address the chall enge of
retaliation associated with reporting of sexual
assaul t.

| want to take this opportunity to
clarify a few things for the purposes of our
di scussion. Retaliation is an unbrella termthat
can cover a w de range of behavior. However,
there are two main forns of retaliation defined
in law and in Departnent policy. First,
professional retaliation or reprisal refers to a
superior taking or threatening to take an adverse
personnel action against a subordi nate because he
or she reported a crimnal offense. These

crimnal offenses include taking adverse actions
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i n response to protected comruni cati ons under 10
U S.C 1034.

They can al so apply to withholding a
positive personnel action for the same reason.
These are crimnal offenses, and all egations of
t hese actions are investigated by the DoD
| nspect or CGeneral or the Service inspector
general s.

Department surveys in 2012 and 2014
i ndicate that about a third of fenal e respondents
who experienced a sexual assault and nade a
report to a DoD authority received sonme form of
prof essional retaliation associated with the
report.

Second, social retaliation or
ostraci sminvol ves mal treat nent by peers,
coworkers, and those in the chain of commuand.
Behavi or ranges from soci al exclusion to blam ng
and bullying in response to a report or intent to
report. There is a bit nore gray area associ at ed
with social retaliation because the intent of the

behavi ors nmust be to di scourage reporting a
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crimnal offense or otherw se discourage the
adm ni stration of justice.

On our 2012 and 2014 surveys, about
hal f of the fenal e respondents who indicated
experiencing a sexual assault and nade a report
to DoD authority received sonme kind of social
retaliation associated with their report. G ven
the social retaliation definition, it is unlikely
t hat our survey respondents were always in a
position to know the intent of the perceived
retaliation.

G ven the broad range of behaviors
that could be perceived as social retaliation, it
is fairly safe to assunme that such reactions by
ot hers by sonmeone who reports a sexual assault
will not always rise to the |level of a crinina
act. However, these reactions can add to a
victims feelings of alienation. They can
conplicate their recovery. And they can
i nfl uence their decision for continued
participation in the mlitary justice process.

As indicated in our report to the
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Presi dent, our nobst recent data showed that a
significant percentage of victins indicated they
per cei ved sone ki nd professional and soci al
retaliation. And this percentage showed no
appreci abl e change between 2012 and 2014, either
in the overall percentage of fenale respondents
i ndicating they perceived retaliation or the
types of retaliation they perceived.

W knew this would be a chal |l enge when
we selected this area of focus as a netric for
the report to the President. It is something
we' ve al ways had our eye on.

Over the years, and through the voices
of mlitary survivors of sexual assault, we heard
that many felt retaliated against for reporting.
When the Secretary of Defense first called upon
SAPRO in 2011 to inquire how we m ght advance
progress in this area, our first action was to
develop an initiative that would get after this.
As a result, in Decenber of 2011, Secretary of
Def ense Panetta directed the inplenentation of an

expedited transfer option for victinms. This was
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not for victine who felt unsafe, but for victins
who felt unconfortable in their surroundings with
the goal of helping themin their recovery.

Qur anecdotal evidence indicates that
retaliation concerns are often voiced as part of
the reason for requesting a unit transfer, but
evidence of retaliation is not a prerequisite for
a move. We wanted victins to have an effective
avenue to | eave a negative environnent.

Expedited transfers were later codified as part
of the 2012 National Defense Authorization Act.

Shortly thereafter, in 2012, on the
Departnment's own initiative, we added questions
on retaliation to the Wrkpl ace and Gender
Rel ati ons Survey so we could better quantify the
problem Concentrating on the safety and well -
bei ng of victins, we asked for their perceptions
of retaliation following a report of sexual
assault. As |'ve shared with you, the survey
results conveyed the severity of the issue.
Unfortunately, results for nmen were not

reportable on either the 2012 or the 2014
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surveys.

In the wake of these surveys, we put
policies and initiatives in place to further
protect victinms. W' ve since established many
avenues to help victinms recover, address their
safety, document the crinme, and understand their
| egal options, many of which did not exist as
recently as three years ago.

Key reforns included establishing
policy and procedures to protect victins of
sexual assault fromcoercion, retaliation and
reprisal, in accordance with the Mlitary
Wi st | ebl ower Protection Act. W also
i npl enented a statutory provision that mandates a
general /flag officer's review in the event of an
i nvoluntary separation of a victimof sexual
assaul t.

Thi s NDAA provision originally
required an allegation of retaliation as the
basis for the review, but the Departnent went a
step further. Qur policy requires that all

i nvol untary separations of sexual assault victins
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who nade an unrestrictive report be reviewed,
whi ch is nuch nore inclusive than just

consi dering those separations invol ving
retaliation clains alone. And as of |ast year,
each Service inplenented regul ati ons agai nst
retaliation and ostracismin which a violation
can result in a crimnal prosecution under
Article 92 or Article 93 of the Uniform Code of
MIlitary Justice.

Ri ght now, though, | can't enphasize
enough how nuch we care about the personal
experiences of sexual assault survivors and our
commtnent to giving themthe resources they need
to address the specific challenges they face. |
know personal |y because | periodically neet with
survivors to hear their experiences, both good
and bad, with our SAPR program

Still, sexual assault renmins a vastly
unreported crime and the fear of retaliation
remains a major barrier to reporting. So we
started to gain a nuch broader understandi ng of

the scope of the problemw th the data captured
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in the report to the President.

W administrated nmultiple nmechani sns,
including the RAND M Ilitary Wrkforce Survey; the
first of its kind, Survivor Experience; and the
Departnent's Organi zational Cimte Surveys,
known as DECCS. The Report to the President
assessed progress based on 12 netric areas that
we recomrended and the Wite House approved.
Overall, we were able to denonstrate progress in
10 out of the 12 netrics. As | nentioned
earlier, results show a significant decrease in
t he occurrences of the crinme, and a sharp
i ncrease in reporting since 2012, a positive
shift in the right direction and a step toward
cl osing the gap between preval ence and reporting.

W estimate now that we receive a
report froml in 4 victinms, which is up from
about 1 in 10 in 2012. Feedback fromthe
Survi vor Experience Survey al so indicated
overwhel m ng satisfaction in the services
available to victins, with Special Victins'

Counsel attorneys and Sexual Assault Response
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Coor di nators receiving high rankings.

Qur intent, and | think this is really

i mportant, our intent when aski ng about
retaliation on surveys has al ways been to better
assess victimwel | -being and understand the
stressors associated followi ng a report of sexual
assault, not to establish a rate that would align
w th actionable offenses. As a result, our
survey responses should not be viewed as an
i ndi cat or of actionable offenses under mlitary
law. Qur intent in asking these questions is to
better adjust support prograns and tail or
services and training to match victins' needs.
Wiile we certainly believe a
significant portion of the survey respondents
percei ved alienation by peers and reprisal from
ot her parties, these perceptions are only one of
the el ements of proof required to prove
prof essi onal and/or social retaliation. O her
factors, such as the intent of the individual
suspected of reprisal and the evidence of the

behavi or experienced by the victim nust be
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i nvesti gated and eval uated before a cri m nal
of fense can be proved.

A standal one punitive article in the
UCM] may have sone advantages. However, given
t he broad spectrum of behavior involved, there
will always be a need for adm nistrative and
policy accountability options to properly address
retaliation. W not only | ook to the voices of
survivors, we also look to the mlitary force to
give us an indication if |eadership was taking
appropriate action to create an environnent where
victinms would feel nore confortable making a
report.

Overall, we found nost mlitary
menbers gave the senior | eadership good narks for
their efforts to create a reporting-friendly
environment. Data further supports this trend,
with 73 percent of respondents to the Survivor
Experi ence Survey indicating they would report
the crime again based on their overall
experi ence.

However, and | think this is an
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i mportant point, victinms rated less highly their
peer-to-peer relationships and relationships with
those I ower in the command chain than their unit
conmmander s.

The bottomline is retaliation in any
formis unacceptable and we will all benefit from
addi tional information about this problemso we
can take action to prevent it, correct it, and,
where indicated by the evidence, take appropriate
accountability action. RAND has provi ded sone
addi tional information to suppl enent what we
reported to the President. W will include that
in our Annual Report to Congress at the end of
this nonth.

However, if we are really going to
better understand the experiences of victins, we
are going to have to refine our survey questions.
We have reached out to the Services for other
information that is responsive to sone of the
initiatives issued by the Secretary of Defense
followi ng the Report to the President. |

outlined those in the information paper we
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provi ded to you.

In addition, all Services are in the
process of pulling data fromtheir investigative
organi zati ons and other resources to get a better
sense of actions working to address retaliation
in reported cases. This forthcom ng information
will add to our understanding and ability to
address this problem

In addition, we are considering other
initiatives that will not only allow us a better
understandi ng of the retaliation experiences of
survivors, but also allow us to check in on their
wel |l -being. Wiile I"'mnot at liberty to discuss
these initiatives today, we will share themwth
you after the release of this year's annual
report, and that is scheduled to be rel eased the
30th of April.

In the neantime, ny office and the
Services are taking action to inplenment Secretary
of Defense initiatives focused on retaliation.
And I'Il outline those for you.

One, establishing new procedures for
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commanders to regularly assess and act on all
reports of retaliation, in any form froma
victim wtness, or first responder. Secondly,

| everagi ng commanders in their role as the Chair
of our case managenent groups to use these
sessions to ask about retaliation experience by
not only victins, but also our first responders.
Nunber three, enhancing training of our first

| i ne supervisors who work with our youngest
troops, those at greatest risk for sexual
assault, to teach themthe skills needed to

i ntervene early should they wi tness inappropriate
or retaliatory behavior. And lastly, identify

t he mechani sm avail abl e to conmanders and create
an action plan to address retaliation with their
units.

W are also taking imedi ate steps to
| everage the DoD Safe Hel pline as a neans to
safely and securely report any incidents of
retaliation following a report of sexual assault.
These recent initiatives are strategic and

significant, but achieving desired results wll
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take time and dedication. | can assure you we're
up to the task.

As | nentioned earlier, sexual assault
is a highly under-reported crime in the mlitary.
| know you know that. And we believe victim
concerns of retaliation act as a major barrier to
reporting. W owe victins a system where they
are enpowered to report and are not concerned
about the consequences of doing so. It is our
goal to give all victins options that respect
their privacy, protect their rights, and pronote
healing. W'II|l continue to take steps to earn
their confidence by providing them assi stance
t hroughout the mlitary justice process, as well
as the care and support to restore their lives
and recover their contribution to m ssion
readi ness.

We al so continue to educate our force
at-large so that they can better recogni ze and
appropriately intervene in a situation posing a
ri sk for sexual assault, and understand how to

support our professional response to victinms when
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this crinme does occur. That is our duty to those
who serve.

Ma' am and Panel Menbers, that
concl udes ny opening statenment, and nyself and
Dr. Galbreath | ook forward to your questions.

CHAI R HOLTZMAN:  Thank you very nuch,
Gener al .

M. Taylor, do you have questions?

MR. TAYLOR  Yes. Thank you both for
bei ng here today and thank you for your inportant
wor K.

General, | wonder if you have any idea
whet her anyone is nonitoring the puni shnments or
actions taken agai nst those who are guilty of
retaliation?

M5 SNOW | can tell you, sir, the
answer is yes. There is a neans to do that. W
have initiated a data call to answer that
speci fic question. So, as | nentioned, we know
there are Articles that are avail able to punish
those that are responsible for this particular

crinme.
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So we did a snapshot and we started to
collate those findings. W're just not prepared
to share those. And this is a point | want to be
cl ear about because | think you know we have been
transparent to the Panel, and | want to continue
to do that. |It's just that right now the data
call that you are referring to i s sonething that
we have started. Quite frankly, it's a snapshot.
So, in other words, we know there are tools
avai |l abl e to commanders, and we are interested
ourselves to what extent are these being used.
And so we solicited that data. W have received
it and we are in the process of analyzing it.

The challenge is that | have not had
a chance to brief the senior |eadership in the
Department on the results of that information
And that is sonmething we hope to include in the
report on the 30th, but, quite frankly, we're in
this two weeks right now where |I'mjust not at
| iberty to share because |'ve not briefed the
Secretary of Defense on the results.

Quite frankly, what | think it is
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going to show us, and I guess | could allude to
it, is that although there are tools avail able
and | think we can | ook at ourselves and say from
a program policy perspective, sone of those tools
are in place. | amnot sure that they are fully
bei ng used, |everaged, to their full effect.

And, in part, perhaps it's the size of our

organi zation, so they nmay be in existence, but
they may not be getting all the way down to the

| onest | evels of the organization. So that's
sonmething that we're sensitive about.

But the SecDef initiative where we
have cal | ed upon the case nanagenent group, that
existing forum or we call it the Sexual Assault
Review Board in the Arny, but it serves the sane
purposes. | amconfortable sharing with you that
it appears that the effort to get those forunms to
better look into this shows that they are doing
it. They're asking questions and that is
sonet hing that can then be followed up through
ei ther command channel s or otherw se dependi ng on

the forum
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Dr. Gal breath, anything you want to
hi ghlight after that?

DR. GALBREATH: | think the one thing
we've figured out in asking our data call
guestion is, | don't know if there's any central
repository in each of the Services for this
information. A lot of the professional
retaliation reprisal information is held on to by
the DoD I G and the Service |Gs, but the other,
the social retaliation stuff, that is all over
the place and it's hard to put your finger on it.

MR, TAYLOR Well, just to be clear,
| didn't nean to put you on the spot. | had no
i dea you had asked for that information. | was
just trying to get an advance read on sonet hi ng
that you had requested, but |I'mvery glad you're
doi ng that, because ny observation, for what it's
worth, is that when | | ook at reports |ike the
| nspect or Ceneral's sem -annual report to
Congress on retaliation and | read what
retaliation was, and then when | read the

outcone, that is the real inpact on the person
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who actually did the retaliating, sonmetines it
seens woeful |y i nadequate.

Now, | know this is a question of
command i nfluence and sending the right signals,
but I think it's also a | eadershi p question of
what peopl e expect when soneone is actually in a
position when they're supposed to make the
deci si on about what to do about another person
who has retaliated. So that's why |I'mvery
interested in what your data will show.

Fol |l owi ng up on somet hing you said,
Dr. Gal breath, do you have any idea or any
exanpl es of whet her anyone has been retaliated
for social ostracisn? Has any case |like that
come to your attention where sonmeone has actually
been nanmed and accused of that?

DR. GALBREATH: The initial first pass
of the data it |ooks |like there are, but | don't
have any other information other than that. As a
matter of fact, we just got the information in
yesterday, so we're doing the -- the first high

pass, it looks |like there are sone instances of
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social retaliation that have been reported, but |
just don't have any kind of quantifiable data to
gi ve you.

MR, TAYLOR (kay. So, one other
guestion that's raised by the report that you
briefed us on just a second ago, General Snow,
has to do with involuntary separations for those
who have nade sexual assault reports and
subsequently recommended for involuntary
separation. And according to your report, you
said that you updated instructions to request a
general officer or a flag officer review of the
ci rcunstances of and grounds for the involuntary
separati on.

So, some questions, what kind of
i nformati on do you have about whether this is

actually being inplenented and how is it working?

DR. GALBREATH: Well, | can tell you
that it has been inplenmented. | don't have
specifics in terms of -- you know, in other
words, | know this is inplenmented by the

Services, but I would recommend to you that that
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really go to the questions -- that infornation
has not been fed back up into our particul ar
organi zation tracking that.

MR. TAYLOR Don't you think that
woul d be a good thing for you to know?

DR. GALBREATH: Perhaps so, sir.

MR, TAYLOR Ckay. Well, thank you
very much

CHAI R HOLTZMAN: Admiral Tracey.

VADM R) TRACEY: In the case of both
t he case managenent review and this |ast
provision for the flag officer review, how | ong
have those policies been in place?

M5 SNOW Well, on the case nanagenent
review, ma'am the answer to that was when we did
the report to the President, one of the things
that we do when we report is we see where the
evi dence takes us. And in this particul ar case,
the fact that we have not been able to
denonstrate progress on retaliation caused us to
really | ook at what nore could we do. And so the

t hought process was, because we cane at this from
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different angles, on the case of the WGR t hat was
adm ni stered by RAND this year, we had to ask the
guestion in a simlar fashion so that we could
track trends. And that particular survey is
general i zabl e.

As | indicated in ny remarks, we al so
went at it froma survivor experience survey so
that we could reach out to survivors, and that is
sonething that is going to continue. And we al so
added questions to address this issue on the
DEOCCS. Because of that, we could tease out that
it appears that social retaliation is a bigger
i ssue than professional retaliation. And | want
to be clear here. They're both not good, okay?
But the percentage indicates that the social
retaliation appears to be the larger of the two
| ssues.

So, because of that, the Secretary, we
recommended and the Secretary approved two
initiatives. One was, because we have an
existing forumto make sure that we are doing al

of the right things to support a victimin this
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process, we had these case managenent groups. W
just added the requirenment to specifically
address retaliation, to pulse the system And |
would tell you, I think it's a good thing that we
are doing that.

Now, they're not investigating. W
don't want themto be responsible, but they can
identify it and nmake sure that sonething is being
done about it. So that's the first thing.

The second thing is -- and so that has
only been in place since Decenber. So, as we sit
here, that's been in place about four nonths.

And we ourselves were interested, hey, is this
wor ki ng as advertised? W started down that path
because we knew we had the requirenment in the
annual report, but, quite frankly, because we
wanted the information so quickly, and you are
tal king about a forumthat's going on all across
install ations, all across the world, this was a
heavy lift for each of the Services to conply

wi th our requirenent.

So it may be that we can confirmthat
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it's noving in the right direction, but | think
it's going to formas the basis for a further
data call for 2015. So, to answer your question,
ma' am that part has only been in place for four
nont hs.

The first question about the GO
reviews has actually been in place -- is it '12?
If I could confirmand get back to you on that.
It's either "12 or '13, so that's been in place
for some tine.

DR. GALBREATH: One piece to add about
the separations is that enlisted separations are
done in a decentralized way in the Departnent.
And so it's very difficult oftentinmes to coll ect
that data and to find out where this information
is. But that being the case, | am conducti ng
sonme research through our Defense Manpower Data
Center and PERSEREC that, and with the Defense
Sexual Assault Incident Database that we stood up
in the | ast couple of years, | know all the folks
who nade unrestrictive reports. And so what [|'ve

tasked themto do is to actually go pull the
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threads for all of those people to see where they
are and to see what their status is, have they
got out, were they separated, all that kind of
stuff. That's ongoing. It is quite alift. And
every tine | look into the box and | ook at those
nunbers, they of course change because tine
passes.

So I"'mcollecting regular snapshots of
data and it's probably about a two or three-year
process to kind of see exactly where fol ks are,
but this is the first tine we've been able to do
this because of the database being available to
us.

So, it's underway. W're going to
find out. It's just not a quick process because
of the decentralized nature of the separations
t hat occur.

VADM R) TRACEY: So, Ceneral, early
days yet to be able to assess how effective the
changes are. Thank you.

CHAI R HOLTZMAN: Just a coupl e of

guestions. GCeneral, you nentioned that you
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didn't have statistics with respect to nen who
have been victinms in sexual assault.

MG SNOW  Ri ght.

CHAI R HOLTZMAN: And you said it was
not reportable.

M5 SNOW  That's right.

CHAI R HOLTZMAN:  Coul d you expl ain

t hat ?

M5 SNOW  Sure. Actually, | think I'd
rat her have the scientist explain. | could tell
you in layman's -- | think this is a better

guestion for Dr. Gal breath.

DR. GALBREATH: Wen we sanple -- as
a matter of fact, this |last RAND survey that was
just conducted, it was the largest survey of its
kind in the history of the Departnent with
regards to sexual assault. W had 170, 000
respondents. And over 550,000 were invited to
take the survey. So we got a good nunber.

The challenge is, is only one percent
of men indicated experiencing a sexual assault in

the past year. And then when | take that bucket
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and | |look at, of the nen who experienced a
sexual assault and reported it and made an
unrestricted report, that nunber shrinks even
nore. And that increases ny margin of error,
because we bal ance the surveys to be
generalizable to the total force.

And as those nunmbers of people that
we' re describing gets snaller and snmaller, so of
t he peopl e who experienced a sexual assault, made
an unrestrictive report, and experienced
retaliation, I am now tal ki ng about maybe 50, 60
nmen, perhaps, that were actually in the bucket.
So the estimate that's generated has such w de
margi ns of error that it's just not reliable to
report the outcone.

CHAI R HOLTZMAN: Now that you nention
t hose nunbers, so one percent of nmen out of the -
- what was the nunber --

DR GALBREATH: CQut of the 170,000
respondents.

CHAI R HOLTZMAN: What percent age of

wonen said that they had been victimnm zed by
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sexual assault?

DR. GALBREATH: RAND found that, using
their neasure, 4.9 percent experienced a sexual
assault in the past year.

CHAIR HOLTZMAN: Is it your viewthat
t hose nunbers are understated?

DR. GALBREATH: No, actually, we took
your advice fromthe Response Systens Panel and
we had RAND redo our neasures so that we could
get greater granularity and align what was asked
about on the survey with the UCM] | anguage. W
did that and what we found is we think that
there's very, very reliable results this tine
around. And everything that -- the 4.9 percent
and the 1 percent, RAND has very hi gh confidence
that those respondents and the way that they
asked the questions really do align with a UCMJ
vi ol ati on.

CHAI R HOLTZMAN: And they think -- ny
guesti on maybe wasn't articul ated properly. Does
RAND bel i eve, and do you believe, that really

only one percent of nen in the mlitary actually
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experience sexual assault, or is that one percent
that said they did an understatenent of the
actual nunber?

DR. GALBREATH. | think it's accurate
because we al ways do things to 95 percent
confidence and so the actual nunber, so the
actual percentage is 1 percent, but it could be
as high as sonething or as | ow as sonet hi ng.

M5 SNOW Ma'am if | could tell you,
we know this is an underreported requirenent.
I"mnot sure if this is where you' re going, but I
do think it's inportant, when RAND did the
survey, they actually used two different
i nstruments. One was simlar to the way the
guestions were asked in the past so that they
could trend. And a certain nunber of respondents
got that survey. But then they asked them
specifically, consistent with the Response System
Panel, to devise a new questionnaire.

And just to reinforce Dr. Gal breath's
poi nt, when you | ook at the difference between

the two, and we think this is powerful, there
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were those that questioned the Defense Manpower
Data Center and how they conducted a survey. But
if you | ook at the difference between wonen and
men, the way they responded to the two

i nstrunments, in the DVMDC formit was 4.3 percent
of wonmen and in RAND s formit was 4.9 percent.

In the case of nmen, it was .9 percent
for the old formand 1 percent for the new form
So, to us, that's remarkably powerful, the fact
that they're comng at it fromtwo different
ways, but they were remarkably consistent.

DR. GALBREATH. And those differences
bet ween the responses using the prior DVDC form
of the question of unwanted sexual contact and
RAND s new formwere not statistically different.
So we think we got the right nunber.

CHAI R HOLTZMAN: Now, you al so
menti oned that data was all over the place with
regard to retaliation.

DR. GALBREATH. As far as location
goes.

CHAIR HOLTZMAN. Right. Are you
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planning to centralize that?

DR. GALBREATH: That is sonething that
is larger than our office.

CHAI R HOLTZMAN:. Real I 'y?

DR GALBREATH Retaliation is
sonet hing that belongs to the DoD I G for the nost
part.

CHAI R HOLTZMAN: | see.

DR GALBREATH: And then for the
social retaliation, that belongs to the Services,
and so it's bigger than just SAPRO.

M5 SNOW |If | can take that one step
further, | do think we can play a role and we
will be working with the Services. | nean, as
you know, you're going to hear fromthemthis
afternoon, and each of the Services, SAPRO | eads,
each of the Service secretaries feel very
strongly about this particular issue. So it's
really just having us work together on this
particul ar issue.

I'd Iike to nmake one ot her conment

just about that, though. On the information
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paper, as | |looked at it, we tried to nake it as
accurate as possible, but | think it's a point
worth reiterating for you, on the reprisal and
prof essional retaliation, we said typically
handl ed by the DoD. | actually -- it should have
sai d exclusively handled by the DoD IG  And
woul d just ask you to nmake that correction

The DoD 1Gis very clear, and | know
you're going to hear fromhimthis afternoon.
They do not work for SAPRO. W work very closely
together. They're at many of the neetings, but
they don't work for ne.

On the issue of the soci al
retaliation, | think there will be an effort, but
| don't want to get to ook at this a bit
differently and be able to articul ate and answer
t he questions of the degree of specificity as to
how many fol ks are we hol di ng responsi ble for
this particular crinme. But we'll have to work
very closely with the Services to figure out how
we do that because it's just -- the social

retaliation is much harder, and you know better
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than | do the different ways in which it can be
addressed within command channels. But to pul
all that information together will cause the
Department to do things in a way we have not
typi cally done.

CHAI R HOLTZMAN:  Well, | just think,
fromny own personal point of view, that you
can't solve the problemconpletely until you know
the nature of it, the extent of it, the breadth
of it, the size of it. And you know t hat
probably better than a | ot of other people, so to
the extent you can put an oar into this issue and
try to make sure that we have a factual database
fromwhich policy can proceed, that woul d be
really, | think, sonething inportant.

It occurred to nme, on the question of
policies, and you may not be the right people to
ask this question of, but I know that there's
been a | ot of enphasis on bystander intervention
with respect to sexual assault itself. Has there
been any effort to get people to do bystander

i ntervention on issues of retaliation?
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DR. GALBREATH. That was the
initiative that the Secretary directed after the
Report to the President. W asked the Services
to create training prograns for their first-line
supervi sors so that they could better detect and
step in when they saw that kind of behavi or going
on in the shops.

W have been, so far, | think, fairly
good about treating this problemfromthe top
down since about 2012. Lots of the | eadership
initiatives to get after this. But we have yet
to see any kind of on the ground, where the
rubber neets the road approach to get after this
in the units.

And so that's why the Secretary
directed that that kind of training be devel oped,
because it's those E-4s, E-5s, that are in their
first time role as managers, and to give themthe
tools to understand why this is a problem not
only sexual assault, sexual harassnent, but al so
retaliation against the people that nake a report

Is so inportant to good order and discipline in
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the small shops that they run.

So, certainly, the commander cannot be
everywhere at once. So we're increasing the
nunber of eyes on this problemby getting after
those first-1ine supervisors.

M5 SNOW |If | could just follow that
up, ma'am That was, in fact, one of the
nmetrics. As a matter of fact, the netric nunber
3 was bystander intervention experience in the
| ast 12 nonths. And our results indicated that's
an encouraging trend because, based on the
f eedback we got, nost Servicenenbers intervene if
they see a risky situation. And that percentage,
we got a percentage of about 87 percent indicated
that if they observed a situation, then they
woul d take sone action.

One of the chall enges, though, with
this particular crinme is that only about -- we
kind of want to | ook at that 87 percent and say,
listen, that's a good thing that they indicated
t hey woul d do sonet hing, but only about 4 percent

actually see sonething in which they can take an
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action. So, you know --

DR. GALBREATH: Wien they see it, they

act. The challenge is getting nore people to
| ook out. But that question was focused
specifically on sexual assault.

M5 SNOW Right, not retaliation.

DR. GALBREATH: Exactly. | would
offer that there are a | ot of social forces,
think, in a small unit, that we have to give
peopl e encouragenent and the tools to act, to
SW mupstream so to speak, and go after those.
Because what we're asking people to do is, |
t hi nk, consi dered rather uncool, is why are you
going to speak up and be that way? But that's
the part about being a supervisor. That's the
part about increased | eadership. You don't
al ways do what's popular. You do what's right.
And that's what we want to get after.

CHAI R HOLTZMAN: But byst ander
i ntervention is not only for supervisors.

DR. GALBREATH. That is correct.

CHAI R HOLTZMAN: That's for your
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peers.

DR. GALBREATH. That is correct. And
havi ng peers be able to respond to that as well.
| think we'll see a little bit different -- we
can't put words in the Secretary's nouth, but we
do believe that we'll have sonething to get after
that in April.

M5 SNOW Ma'am it's a point worth
reinforcing. You know full well just how much
has been legislated in the last three years as it
pertains to sexual assault.

CHAI R HOLTZMAN: Ri ght.

MG SNOW And that's, of course, in
addition to the Secretary of Defense initiatives.
But something that Dr. Gal breath said and | --
again, | can't put a specific nunber, but | can
just tell you, we are a | arge organi zation and |
think the Secretary's initiative in Decenber to
go after first-line supervisors fromthe bottom
up so that we're conmng at it fromboth ways is a
really good thing. W're going to need that.

CHAI R HOLTZMAN: Just one fi nal

Neal R. Gross and Co., Inc.

93

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

94

guestion. You nentioned that, in the survivor
survey, 10 out of the 12 netrics inproved.

MG SNOW  Ri ght.

CHAIR HOLTZVMAN:  And two didn't.

MG SNOW  Ri ght.

CHAIR HOLTZMAN: Can | ask about the
t wo?

DR. GALBREATH: In the Report to the
Presi dent, 10 out of 12.

MG SNOW Ma'am | can answer that
one. And, actually, I'mglad you asked it. The
ot her one that we did not denonstrate inprovenent
on was investigation length. So the |ength of
i nvestigation for the mlitary crimnal
i nvestigative organi zations. |In hindsight, that
probably shoul d have been a non-netric, and
here's why. |In an effort to be transparent and
not cause fol ks to | ook at the Departnent
differently, what we found is the investigation
| ength actually increased from 2012.

But what we are finding, again, when

you | ook at the increase in reports, and we've
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had a 70 percent increase in reports from 2012 to
2014. So we have fol ks that are com ng forward.
Agai n, about 8 percent of the folks that are
comng forward in 2014, these were individuals
that actually had been assaulted before they cane
into the mlitary.

CHAI R HOLTZMAN: What percentage? D d
you say 807

M5 SNOW  Ei ght percent.

CHAI R HOLTZMAN:  Ei ght.

M5 SNOW  Ei ght percent of that group.
And so, obviously, they're comng to get the
support, because in nany cases it's not going to
result in our ability to go after the all eged
of f ender .

I n many cases, these are reports --
and you even alluded to this previously. |In sone
cases, they're conmng forward years after the
event. So you can inmagine, for an organization
for any crimnal investigative organization, it's
going to take them | onger to do those.

And so, in hindsight, I w sh we had
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put it in the non-netrics, which were all those
t hi ngs associated with the Uniform Code of
MIlitary Justice, because there is a sensitivity
because of undue command influence. And we are
clear to say on those non-netrics, in terns of
prosecution rates and stuff |ike that, they're
all where the evidence takes us, as opposed to
the other nmetrics, clearly, as in the case of
retaliation, if we find out we've got an issue,
then there are things that we can do. There
aren't as many things that we can do on the non-
nmetrics, if that nmakes sense.

CHAI R HOLTZMAN. Ckay. | don't have
any further questions.

M. Taylor, do you have sone
guestions?

MR. TAYLOR | do not.

VADM R) TRACEY: Just one foll ow up,
General. You had indicated that with regard to
the social retaliation, because of the way it's
handl ed, that it's going to be difficult to get

to nmeasure that unless we changed how we' ve done
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busi ness. Are there sone things that you coul d

addr ess t here?

MG SNOW Sure, | think I'll answer
part of that and I'll ask Dr. Gal breath to weigh
in. | think one of the things is, we asked the

guestion in a simlar way in 2014 that we did in
2012 in order to trend.

The way we asked the questions, you
know, in one case the word "professional" and
“retaliation" was in the question and anot her was
"social retaliation.” But then there were other
categories, too. And as we look at that, it may
be that for those that are victinse of this crine,
the world is -- and you know this, the world is a
darker place. It may be that sonebody has taken
action. Say they didn't invite themto a party.
And in their mnd they felt that was soci al
retaliation.

O anot her exanple nmay be that they
were under age at the tinme of the incident and
t hey received sone type of adm nistrative action

because they were under age, but in their mnd

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

98

they feel like that's social retaliation or

prof essional retaliation. And we would argue
that, consistent with the definition, it's really
not .

So what | think you are going to see
fromthe Departnment, and what we are going to
propose, i s enhancing the questions and perhaps
not taking those titles so that we can make them
behavi oral based, and then we'll nake the
assessnent, is it social or is it professional,
very simlar, | mght add, to what RAND really
did with the unwanted sexual contact neasure.

Anyt hing you want to add to that? [|'m
going to cone back to the other part, ma' am

DR. GALBREATH: W're being very
sensitive to how this also inpacts reporting as
well. In addition to revising that nmeasure, we
al so asked RAND to revise the nunber -- the
reasons why people didn't feel confortable making
the report. | thought I'd just share that with
you. This is fromthe RAND survey, the

addi ti onal anal yses that they're going to be
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putting out here at the end of the nonth for us.

What they did is they gave victins --
t hey gave people a nunber of different reasons
for why they wouldn't nmake a report of sexua
assault, if they chose not to. And then they
asked them -- you could check all of the above,
but then they asked them at the end of that which
of these was your main reason?

And so when they | unped these
toget her, what they found is that of those with a
past year sexual assault who didn't report, the
mai n reason for not reporting their assault,
nunber one, was they mnimzed the assault. They
didn't think it was serious enough to report or
they felt they were partially to blame and that
was about 24 percent, so about a quarter of the
f ol ks.

About 17 percent wanted to forget
about it and just nove on. But nunber three,
they had retaliation fears, fears that it m ght
hurt their career. The offender, supervisor, or

their peers mght retaliate and that was about 15
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percent. So it's on their mnds. And we know
that we're not going to make any -- we're going
to have these kinds of increases in reporting

| i ke we've seen in the past couple of years

unl ess we get after this. Nobody should have to
worry about after they nake a report of sexual
assault that they're going to either experience
sonme kind of ostracismor they're not going to
get -- be able to proceed on in their career. So
this is very nuch on our m nds.

M5 SNOW And the other thing | wanted
to -- it really kind of goes back to M. Taylor's
-- ny response to M. Taylor's questions. This
particular data call, we did it because we're
interested. W do want to know to what extent
are |l eaders using the tools available to themto
address retaliation. W can |ook at ourselves
froma programor policy and say well, there are
tools available, but again, if they' re not
getting down and they're not being utilized, then
we want to call attention to that.

So on the data call, | think it was a
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good first step. But quite frankly, I'mnot sure
-- we're fond of the termof garbage in, garbage
out. And | can just tell you right now, and
you' || have an opportunity to ask the Services
this afternoon, we pushed themvery hard and it
was really difficult for themto pull this thing
t oget her for the end report.

| am not sure to what extent we're
going to be able to generalize those findings
t oday because it's really a snapshot in tine.
What | think it's really going to do for us is
it's going to serve as -- it's going to be very
informative for what will be a nore substantive
data call which will then becone part of the FY15
report.

The one thing about us and | know
we've got our critics, but | don't think there's
anybody nore critical about our efforts than us.
And so we're going to do a deliberate after
action review as to was this successful or not or
what do we need to do? And again, we can't get

in front of |eadership, but given the interest in
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this particular item | suspect we will have
sonething a little bit nore concrete in order to
collate this informati on so when you ask ne a
guestion, General, how many folks in the
Department of Defense have been hel d responsible
for either professional -- which obviously that
woul d come fromthe |G -- but social, we should
have that. And right now, we just don't.

VADM R) TRACEY: | think I'm asking
maybe the sane question that M. Taylor was
asking. What are the barriers to just setting a
standard rather than a data call, a standard for
incidents with these attributes that's centrally
reported, that the disposition of those are
centrally reported?

M5 SNOW  You know, ma'am probably I
suspect that could be done. | don't know that
that again falls within our responsibilities to
do that.

MR. TAYLOR Could I just follow up
for a monment on that? So it seens to me that

this is areally great effort that you' ve got
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under way and | think that one of the benefits of
your effort will be transparency. Because |
t hi nk what people want to know i s we have good
policies in place. W know they've been
i mpl enented, but are they worKking?

And the only real way you can tel
whet her they're working or not is to see what the
fruits are. So it seens to ne that for you to
get the data to share it with the other Services,
to share it with the Congress, share it with the
public, this panel, of course, produce it as a
el ement of transparency that hei ghtens | eaders’
awar eness, if they' re behind the power code, if
t hey | ook and say wow, | ook what this Service has
done. Wiy aren't we doing better? There is

sonet hi ng good that cones fromthat.

So | really applaud what you're doing.

| think it's areally inportant effort.

DR. GALBREATH: Thank you, sir. If |
m ght add, | agree with you one hundred percent.
It's just sonething that we need to have all eyes

on. W need to make sure that people know what
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we' re doi ng about it.

The one thing | am concerned about
t hough is that sonmetines in our efforts to nmake
sure that people are held appropriately
accountable, we rely on the justice process and
that is a high bar. And as General Snhow said in
hi s opening statenent, we really strongly believe
that adm nistrative and policy actions and things
that we can do under those unbrellas are going to
be very inportant because not every single
i nstance of alleged retaliation is going to hit
the high bar that's required for a judicial
action. But we do need to be able to have those
adm ni strative actions. W need to be able to
have conmanders be able to address it through
policy changes within their units, set better
climates, those kinds of things.

So as you go forward on this, and as
you consi der how best to recommend to us what we
shoul d do, please keep that in mnd that we have
to not only address the things that are

actionabl e under the law, but al so those things
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that may not rise to crimnal proof.

CHAI R HOLTZMAN: Let nme just follow up
on that in your answer. Ckay, SO you're
collecting informati on now about the instances
where there's been prosecution or punishnent and
what's happened in the judicial system Well,
what about the adm nistrative systen? Wat do
you do to collect those nunbers?

MG SNOW Those are included, nm' am

DR. GALBREATH We asked for those,

t 0o.

CHAI R HOLTZMAN: Ckay, so that's part
of your request?

M5 SNOW  Absol utel y.

CHAIR HOLTZMAN: So if there's been
adm ni strative sanction or sone other kind of
activity like that that's going to be captured.
But what about those that don't involve a
puni shment under the mlitary justice systen?
How do you categorize the sanction? How do you
categorize -- how do you capture that

i nformation? Are you devel opi ng ways of doing
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that? It's not easy, right?

DR. GALBREATH. That's the hardest
pi ece because after a commander-directed inquiry
or inthe Army a 15-6 investigation or a JAGVWAN
i nvestigation in the Marine Corps or the Navy,
there m ght not be a reconmended cri m nal
puni shrent, but there m ght be subsequent
renedi al nmeasures recomended to get after that.

To nmy knowl edge, there's no centra
storage | ocation for those or no central
reporting |locations for what happens after that.
The only reason that we woul d have a record of
the Article 15 action or non-judicial punishnent
is that theoretically it's supposed to be filed
sonmewhere. But maybe, maybe not.

But these other outcones as far as
report of action taken or any subsequent renedi al
measures, | amnot aware of any place where a
commander has to be able to report back on that.
So that's even harder to get your hands on to
under stand what's goi ng on.

CHAI R HOLTZMAN: Are you thinking
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about how you're going to address that issue?

M5 SNOW Yes, ma'am | really think
that we have taken the first step of what |
believe is going to be a nunber of steps. And |
-- 1 mean | believe there are many within the
Department who are goi ng exactly down the road
that you are going down on this issue. Gyven the
sensitivity and the desire to have answers, we
want those answers, too. And | think the
| eadership will nove in that direction. |It's
just going to be an iterative process.

| think step one was what we did in
t he wake of the Report to the President. | think
step two will be what actions the Secretary takes
in the wake of the annual report due at the end
of April, but particularly because this is one of
the two areas we couldn't denonstrate progress
on, | assure you, this is going to be -- there's
going to be a laser focus on this particul ar
i ssue, until we feel that we have taken the
appropriate steps so that retaliation is not the

i ssue that it currently is within the Departnent.
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CHAI R HOLTZMAN: Are there any further
guestions?

MR. TAYLOR  No thank you.

CHAI R HOLTZMAN:  Thank you very nuch
General Snow, Doctor, appreciate your presence
and your help. And your good and i nportant work.

M5 SNOW  Thank you very much, nma'am

CHAI R HOLTZMAN:  Shoul d we take a
five-mnute break?

LTCOL GREEN:  Yes, ma'am W're on
br eak.

(Wher eupon, the above-entitled natter
went off the record at 10:35 a.m and resuned at
10:49 a. m)

CHAI R HOLTZMAN: Thank you very nuch
We're ready to hear from our next panel on
Wor kpl ace Retaliation Studies and Human Rel ati ons
Dynami cs.

Qur presenters are Professor Lilia M
Cortina of the University of M chigan; Professor
Vi cki Magley fromthe University of Connecticut;

Prof essor M chael F. Noone, Col unbus Law School,
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Catholic University; and Dr. Patricia Harned,
Chi ef Executive O ficer, the Ethics and
Conpliance Initiative.

| think we'll start with Professor
Cortina. Welcone.

DR. CORTI NA: Thank you. So Madam
Chair, nmenbers of the panel, good norning. |'m
Lilia Cortina, as you just heard, Professor of
Psychol ogy and Wnen's Studies at the University
of Mchigan. And it's a privilege to speak to
you here today.

Since 1994, | have specialized in the
study of workplace harassnent and incivility,
publ i shed widely in peer reviewed scientific
articles, journals, excuse ne. Mst of ny
research is based on | arge-scal e surveys of both
civilian and mlitary populations. In addition,
| teach courses at M chigan on the psychol ogy of
wonen, on gender and organi zations, and on anti -
soci al work behavi or.

So prior to joining the M chigan

faculty, | was a fellow in the Departnent of
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Def ense Research Consortium where | anal yzed
sexual harassnent survey data collected by the
DVDC.

Sonme of ny research addresses
retaliation against victinms who speak out about
sexual harassment and that's where |I'I| be
focusing today. And this work was done in
col | aboration with my coll eague, Dr. Vicki Mgl ey
who will speak after ne. And I'Il be presenting
findings on the incidents and inpact of
retaliation and Dr. Magley will focus nore on
fear of retaliation. And note that we're both
psychol ogi sts, not attorneys.

There are | egal regul ations
surrounding a | ot of what we study such as sexual
harassment and retaliation, but in our remarks
here today, we'll be using those terns in the
psychol ogi cal or the behavioral sense, not their
| egal sense.

So | brought slides here today to
sumari ze key findings froma study that Dr.

Magl ey and | conducted in our work for the Soci al
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Sci ence Teamfor the Eighth Grcuit Gender
Fai rness Task Force. So | believe you received a
copy of that article in your readi ng here today,
so I'mnot going to go through the findings in
detail, but 1'Il highlight some key results.

So in this study, we surveyed all
enpl oyees excl uding judges, of the Eighth G rcuit
Federal Court system So this is an organization
that is simlar to many others in the public
sector in the sense that it's large, it's
hierarchical and it's both vertically and
hori zontally sex segregated. And it al so spans
multiple sites across nmultiple states. So the
great majority of this particular workforce is
female, is white, is college educated. And you
can see here that they worked in a range of
occupations from secretaries and budget anal ysts
to attorneys and unit heads.

So we achieved a 71 percent response
rate in the survey and because we had invited all
enpl oyees to participate, that nmeans that these

findings represent 71 percent of this entire
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wor kf or ce.

So the enpl oyees conpl eted a range of
measures in their surveys including assessnents
of whether they had experienced different forns
of workplace victim zation, specifically, whether
t hey had experienced general incivility, gender
har assment, unwant ed sexual attention, or sexual
coercion on the job. So for enpl oyees who
i ndi cated any experience of any of these kinds of
victim zation, we asked foll ow up questions about
whet her they had vocally resisted, reported, or
protested that victimzation. So this is what we
refer to when we tal k about different "voice"
strategi es.

And here we focus on three different
ki nds of voice. One is whistleblowng, so
reporting a situation or filing a fornal
conplaint. A second is confronting of the
perpetrator. And a third is seeking soci al
support, either through coll eagues or friends.
They' re reaching out for advice about the

si tuati on.
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So notice that -- let me nove on to
the next slide. So we assessed their engagenent
of these different kinds of voice strategies and
t hen we assessed whether or not different sorts
of retaliation followed. So recall that our
focus was on retaliation as a psychol ogi cal or
behavi oral experience, not a |egal violation.

So with that in mnd, our study
defined retaliation as an adverse action taken
agai nst an enpl oyee because that enpl oyee opposed
| nappropriate, unethical, or unlawful conduct
commtted by others in the organization. So the
adverse action can be either professional or
social as the panel before us discussed. And it
can occur before, during, or after reporting of
t he i nappropriate conduct.

Vell, in this next slide, you can see
t he specific behaviors that we focused on in our
nmeasurenent of retaliation. So the professional
retaliation behaviors included adverse wor k-
rel ated actions and these are actions that are

often tangible, formal, and docunented in
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enpl oynent records. The professional retaliation
has the purpose or effect of negatively altering
aspects of the victims job and it typically
originates from superiors who have the power to
make those kinds of alterations.

But we al so assess experiences of
social retaliation behaviors, for exanple, being
shunned, bl amed, gossi ped about, treated |ike a
troubl emaker. And these are behaviors that often
go undocunent ed, but they can have the purpose or
effect of eroding the victim s interpersonal
rel ati onships on the job. Professional
retaliation can come fromindividuals in any part
and any | evel of the organization, so peers,
superiors, or subordi nates.

So our third question in the study was
sinply how preval ent are these retaliation
experiences in the context of victimzation and
for whonf

So this next slide shows that wthin
our sanple, 834 enpl oyees had endured sone kind

of retaliation on the job, so either harassnent
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-- yes?

CHAI R HOLTZMAN: That's out of 11,067
who responded to the survey?

DR. CORTINA: Yes, ma'am

CHAI R HOLTZMAN:  Thank you.

DR. CORTINA: So they had experienced
ei ther some formof general incivility, gender
har assment or sexual harassnment represented here
in the gold. So of these victins, 223 had voi ced
or they had spoken out about their m streatnent
in sonme way, SO you see themhere in pink. Anong
the vocal victinms, so within the pink subset, 66
percent reported that social retaliation
followed. Here, they're in green. And within
that 66 percent, over half also encountered
professional retaliation in addition. So in
ot her words, retaliatory actions always invol ved
sonme kind of social reprisal, sone kind of
threats or bl ane.

Now whi ch victinms tended to experience
the social retaliation? The next chart is going

to focus on the victins in the green group here.
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So these are the enpl oyees who had encountered
sone - -

CHAI R HOLTZMAN: W can't see that.

DR. CORTINA: You don't have it where

you're sitting?

CHAI R HOLTZMAN: W have the bl ack and

whi te slides.

DR. CORTINA: So you can't see the
colors at all.

CHAI R HOLTZMAN: We can't see the
col ors.

DR. CORTINA: M/ apologies. [|'ll
refer to where they are in the graph if you have
the printout in black and white.

CHAI R HOLTZMAN:  Ckay.

DR. CORTINA: So this graph m ght be
harder to see if you don't have the col or, but
t hese are the enpl oyees who responded to their
victim zation prior to be retaliated agai nst
socially. So you can see in the |arger segnent
on the left that's | abel ed 50.80 percent, that's

slightly over half of these social retaliation
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victinms that used all three voice strategies. So
t hey had confronted their perpetrators, sought
support from col | eagues, and bl own the whistle on
t he situation.

But the group I'd like to draw your
attention to is the segnent in the upper right.
So you can see there that over 18 percent of
social retaliation victins have either confronted
or sought support, but they had not bl own the
whistle. So in other words, they had not filed a
conpl aint or spoken to a supervisor in any kind
of formal way or anything like that. And keep
that in mnd as | mgrate to the next slide.

So these are the victinms who had faced
ei ther social -- sorry, social and professional
retaliation, conbined retaliation. And you see a
somewhat simlar pattern such that again in the
upper right, you see about 17 percent of the
retaliation victins had not blown the whistle in
any way. They had not reported. They had not
filed grievances. And | enphasize this because

oftenti nes our discussions of retaliation and
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retaliation preval ence focus only on the post-
reporting period and findings |ike this suggest,
that retaliation can happen before a report ever
gets filed and could prevent a report from ever
bei ng filed.

So beyond voi ced behaviors, what are
some other factors that can affect retaliation
risk? One of those is power disparity between
the victimand the perpetrator. So on this slide
you see the findings for social retaliation on
the left and professional retaliation on the
right. And we find that victins endured nore
retaliation when they had spoken out about
power ful perpetrators, so neaning that
perpetrators who have the ability to affect
aspects of the victims job, such as their pay
rai ses, their pronotion opportunities, their
performance evaluations and so on. So this is
uphel d across the board, but it was especially
pronounced for the victins holding | ower status
jobs. So in other words, the secretaries, the

mail roomclerks, the adm nistrative support
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staff. And those enpl oyees are represented in
the dashed lines in the graphs. So in other
words, the |east powerful victins are
encountering the nost retaliation.

So power disparity --

CHAI R HOLTZMAN: Excuse ne, can | just
clarify that?

DR CORTI NA:  Sure.

CHAI R HOLTZMAN: They encounter the
nost retaliation when they report or voice, to
use your word, against higher status --

DR. CORTI NA: Correct.

CHAI R HOLTZMAN: -- perpetrators.

DR. CORTINA: Correct. And in terns
of additional risk factors, ny coll eague, Dr.
Magl ey, will talk about organizational culture
ri sk factors.

So our final question was how t hese
experiences of retaliation mght relate to victim
wel | -being? So we basically found that the nore
the victins are retaliated agai nst for speaking

out, the nore they report heightened stress on
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the job, nore synptons of anxiety and depression,
and thoughts and intentions of quitting their job
and the lower their job satisfaction becones.

So a published article addresses these
outconmes and nore. For this presentation today,
| graphed themin a way that's perhaps a little
nore acceptable than what's in the article. But
pl ease note that these are based on the sane
findi ngs, sane data.

So in this next graph, you can see the
average job stress levels reported by the
enpl oyees. So the ones who had not been
victimzed in any way, so they had not been faced
wi th harassnent or incivility or anything |ike
that are presented in the white bars, so on the
far left. These are the non-victins, if you
will. So you can see the job stress |levels are
significantly higher anong vocal victins, the
ones who had spoken out, but not faced any
retaliation. In this graph, they're in the pink.

Job stress further increased anong

victins who had encountered sone form of soci al
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retaliation after speaking out. So those are the
enpl oyees in green. And job stress is equally
high in the dark blue group. These are the

enpl oyees who had encount ered prof essi onal
retaliation in addition to social. So this neans
that social reprisals alone are just as harnful,
equally harnful in terns of increased job stress,
just as harnful as social conbined with

prof essional reprisal.

In ternms of psychol ogi cal distress, we
found significantly nore synptons of anxiety and
depression reported by all victimgroups conpared
to the non-victins. Again, the non-victins are
in white.

This slide shows findings for three
facets of job satisfaction, having to do with
cowor kers, supervisors, and work in general. So
victinms facing retaliation, in other words, the
ones in the green and the blue bars are reporting
significantly |l ower satisfaction across all three
di mensi ons conpared to the non-retaliated victins

in pink. So conbined retaliation was especially
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damaging in this case to supervisor satisfaction
and to work satisfaction. You could see that the
blue bar is significantly different,
significantly |l ower than the green bars.

So just to very briefly summari ze
t hese, turnover intentions. So these are
referring again to enpl oyees' thoughts and
intentions of quitting. So we found
significantly higher turnover intent anong
enpl oyees who had been victim zed and retali ated
against. And again, social retaliation al one was
enough to show an inpact, but conbi ned
retaliation of both types was even worse.

Now to briefly sumrari ze what are
perhaps the nost critical findings. Wen
per sonnel speak out about workpl ace
victim zation, especially froma superior, nore
often than not retaliation follows in this
wor kforce. So informal social retaliation is
approxi mately tw ce as common as fornal,
professional retaliation so this sort of

reiterates the point nade by the earlier panel.
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Retaliation can arise even in the absence of
formal reporting, so even before a conplaint is
filed or even if a conplaint is never filed, a
victimcan be retaliated agai nst for protesting
or resisting the treatnent and whet her the soci al
or professional retaliation shows neasurabl e,
significant relationships with victimwell-Dbeing.

Let me just conclude very briefly by
acknow edgi ng that these findings cone froma
study of a civilian population. Based on ny
experience anal yzing data fromboth civilian and
mlitary personnel, | would expect the patterns
| i ke these, in general, many of them woul d
generalize to a mlitary enploynment context.

And with that, I will turn things over
to my coll eague who will speak nore specifically
about that context.

CHAI R HOLTZMAN:  Thank you very nuch
Prof essor Corti na.

Pr of essor Magl ey, happy to hear from
you.

DR. MAGLEY: Thank you for getting the
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slides up. Thank you, Madam Chair and Panel
menbers. | amtruly honored to be here this
norning to share with you sone of ny thoughts
about issues surrounding retaliation. As a bit
of background, |'ve been studying workpl ace

m streat nent, sexual harassnment, and incivility
for over 20 years. As a professor of psychol ogy,
particularly in social and organi zati onal

psychol ogy, | take a social science perspective
on these issues. |'ve been studying these issues
for the duration of nmy academ c career, beginning
as a DVMDC Consortium Fel | ow working on the
construction analysis of the 1995 Wrkpl ace and
Gender Rel ation Survey.

Additionally, |"'ve participated in
expert w tness teans providing social franmework
anal ysi s, class action sexual harassnent
litigation, and finally, as an instructor at the
Uni versity of Connecticut, | teach graduate |evel
sem nars on organi zational stress, nultivariate
anal ysis of survey data, as well as undergraduate

courses on industrial organization psychol ogy and

Neal R. Gross and Co., Inc.

124

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t he psychol ogy of wonen.

"1l be largely focusing nmy conments
on fear of retaliation as we've heard
consi derabl e anount al ready about retaliation.
As a social scientist, ny opinions are
enpirically grounded in data, particularly the
2002 WER, Workpl ace and Gender Rel ation Survey
data. |'ve used this data set, even though it's
ol d because one, it has a better assessnent of
retaliation than nore recent versions of the
survey; and two, the public rel eased version of
the data to which I have access as a researcher
include the retaliation data.

The mlitary shoul d be appl auded for
t he continued dedication to routinely assessing
sexual mstreatnent of their personnel. |
presune nmenbers of the i mediate audi ence are
wel | aware of the nature of the WER survey, but
for those who are not, this data set included
usabl e surveys from 19,960 active duty mlitary
personnel wi th approxi mtely equal nunbers of

surveys from nen and wonen in the data set, this
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nunber was drawn based on an over sanpling of
wonen and mnorities. And the questions that
|"ve anal yzed to present today largely conme from
the sections of the survey where participants
wer e asked, follow ng assessnent of their
har assment and assault experiences, about their
reporting and subsequently about both fear of and
actual retaliation.

Based on ny analysis, | have three
opinions that | would |ike to share today. M
first opinion is that as devastating as
retaliation is to target psychol ogical health and
wor k wel | -being, fear of retaliation adds
equally, if not nore, to the devastation. To be
clear, although Dr. Cortina has already carefully
outlined retaliation, assessnent of fear of
retaliation includes questions that are outlined
on the slide here, that you thought your
coworkers woul d be angry if you reported, and so
forth.

Fear of retaliation is inportant to

exam ne because as nentioned earlier today, it
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can thwart whistleblowng. M opinion is based
on hierarchical regression analyses in which |
consi dered how nuch influence the group of
guesti ons assessing m streatnent frequency,

whi st | ebl owi ng frequency, both social and

prof essional retaliation experiences, and then
fear of retaliation had on questions, other
guestions, assessing mlitary personnel's
psychol ogi cal health and work wel |l -being, all of
whi ch are now under stood as conponents of

readi ness.

And additionally, | would highlight
that the National Institute of Occupati onal
Safety and Health al so now study this latter
cluster of constructs, psychol ogical health and
work wel | -being as central to total worker
heal t h.

The next few slides graphically
di splay the standardi zed beta wei ghts fromthese
regressions that | ran. Standardi zed beta
wei ghts allow for the exam nation of which

predi ctors have a greater effect on the outcone
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vari abl es.

So what you're going to see is a
bui | di ng of bars that go horizontally across the
slides here. And | portrayed these betas
graphically really to quickly show ny point. So
al t hough m streatnent frequency, this first set
of bars; whistleblow ng, nuch smaller, but adding
to the bars; and then both social and
prof essional retaliation meaningfully contribute
to these readi ness outcones.

"1l let you catch up if you're
flipping through slides.

Fear of retaliation adds equally, if
not nore, to these effects. So why do | spend
time on this? To denonstrate that retaliation
may well be problematic, but so is fear. Please
keep in m nd when you' re thinking about the
i ssues around retaliation that no policy or
procedure can directly affect a person's fear.

However, mny second opinion is that
organi zational climte does have a significant

i mpact on both retaliation and fear of
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retaliation. Wat is organizational clinate?
It's enpl oyees' perceptions of routines, such as
organi zati onal events, practices and procedures,
as well as rewards, rewarded, supported, and
expect ed behavi ors, a common intervention
advocated to prevent and correct sexua
harassnment. Aside from proper policies and
procedures, is the devel opnent and nai nt enance of
aclimte that's intolerant to sexual harassnent.

| considered aspects of climate as
predi ctors of both retaliation and feared
retaliation, alongside aspects of the severity of
victinms' situations as well as aspects of power
dynam cs that are associated with the situation.

Al t hough not graphically displayed,
here are the regression beta weights. Sane kind
of analysis. Here are the regression beta
wei ghts, the actual nunbers for the effects of
aspects associated with the severity of the
situation on both retaliation and fear.

Agai n, the beta weight indicates the

relative inportance of the effect and |I've
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starred significant predictors. For the sake of
time, | don't want to go into detail on the
meani ng of each effect. Please sinply notice
here the size of the effects as | build here in
conpari son with the organi zational factors.

The next set of factors are effects
that are associated with power dynam cs,
potentially associated with victins' experiences
and by and large they were generally very snall
or non-significant. Not surprisingly,
perpetrator power nore strongly affects fear of
retaliation. Again, generally, please just
notice the size of the effects. They're very
smal | .

And | astly, here are a nunber of
organi zational factors that m ght be expected to
be associated with both retaliation and fear of
retaliation. In this data set and with this
coll ection of predictors, job gender context,
which is essentially the proportion of wonen that
a participant is working with and the sex of the

supervi sor, as well as perceptions of policy
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i mpl enentati on and perceived training efficacy
where the training is focused on sexual

har assment i ssues, were not associated with
either retaliation or fear of retaliation.

However, as participants perceived
their unit's tolerance of harassnent, in other
words, climate, the increase -- both retaliation
and fear increased, the second to bottom|line of
nunbers in the slide. Proactive retaliation
| eader shi p was associ ated with decreased
retaliation and fear.

Now t hese | ast two significant
predictors are not terribly surprising in all
honesty. However, it is inportant to point out
two things about clinmate, both of which these are
bot h aspects of climate. First, climte
perception arises from observati ons of
supervi sors and coworkers at the unit |evel.
It's what the personnel see on a daily basis. As
such, | believe that efforts to study and change
climate should be made at the correspondi ng unit

| evel , rather than assum ng that broad-brush
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change i s appropriate.

Second, it's inportant to highlight
that clinmate changes very slowy. Although these
results suggest that clinmate change efforts or
where that real change m ght happen in terns of
trying to effect retaliation and fear of
retaliation, don't expect this to happen terribly
gui ckly unfortunately.

The third opinion is not enpirically
derived, but rather it's a critique of the WEGR
data. Limted neasurenent and nostly access to
t he DMDC Wbr kpl ace and Gender Rel ations data are
seriously inpeding continued research di scovery
on retaliation and fear of retaliation for
reporting sexual mstreatnment in the mlitary.

| anal yzed and presented 2002 data
today for you because that data set again, one,
has the best neasurenment of retaliation in recent
data coll ections; and two, were actually rel eased
for analysis in the public rel eased versions of
the WER data to which again, as a researcher,

have access to.

Neal R. Gross and Co., Inc.

132

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

As | mentioned earlier, the mlitary
shoul d be appl auded for the continued dedi cati on
to routinely assessing sexual m streatnment of
their personnel. You do not see this kind of
data collection effort in any other organization.
There sinply are no other data like this. |
woul d encourage survey designers to revert back
to the 2002 behavi oral assessnents of retaliation
given that it likely provides better estinates.
Most inportantly though, | highlight that when
access to this data is limted, the value of the
data is not being realized for the mlitary.

Addi tionally, | would enphasize that
if climate is truly to be studied with this data,
the unit IDw Il have to be rel eased.

CHAI R HOLTZMAN: Thank you very nuch
Pr of essor Magl ey.

DR. MAGLEY: | actually have one nore
little slide, if you don't m nd.

CHAI R HOLTZMAN:  Sorry.

DR. MAGLEY: That's okay. In

conclusion, | have three recomendati ons:
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continue working toward establishing a climte

i ntol erant of sexual mstreatnment. While | do
not have tine to elaborate, | would add that |
woul d encourage such efforts to enphasize
positive behavioral expectations. Second,
advocate for the release of WGR data to assist in
the study of retaliation and fear of retaliation
at the unit level rather than assunming mlitary-
wi de effects. And finally, renmenber that

organi zation climte changes very slowy. Thank
you.

CHAI R HOLTZMAN: Thank you very nuch
| appreciate the testinmony. W' Il next hear from
Prof essor M chael F. Noone, Professor Noone.

DR. NOONE: Good norning. | nust
start by telling you that I'mat two
di sadvantages. First of all, ny hearing aids
just died. And the second one | can recover
from It looks like I"mthe only non-doctorate
at the table. That's wong. | got ny SJD at
George Washington University, nmy LLM and ny JD at

Georgetown. So that corrects two things.
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But | rnust ask you, |'ve asked Dr.
Har ned, who | just introduced nyself to, to tell
me if | don't understand a question to repeat it.

Now you may know I'mthe only | awer
on this panel which again is a di sadvantage, |
suppose. And | cane here, was invited here |
t hi nk because | wote an article a nunber of
years ago called "Chinera or Jackal ope?
Departnment of Defense Efforts to Apply Gvilian
Sexual Harassnment Criteria to the Mlitary." And
the point of that article, and | believe it's
been distributed to you, but you have received so
much material you may not have had a chance to
read it, the point of the article was that there
i s an obvious tendency to apply civilian criteria
for sexual harassnment to that specialized
mlitary coomunity. | don't argue agai nst that
fact, but | point out in ny article that one has
to be very careful. What other community is on
duty 24 hours a day, what other conmmunity is
deployed in quite the same way that the Anerican

mlitary is, and the roles and functions of nen
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and wonen in the mlitary don't often have
civilian parallels. That was sinply the point of
ny article and | suppose the reason why it was
publ i shed 17 years ago, why | was invited here.

But my experience since then working
with a man that some of you nay know, he's dead
now, Charles Mdskos who is the prem ere Anerican
social scientist concerned with the mlitary.
And Charlie and I went to a nunber of conferences
t oget her and one of the things that Charlie
enphasi zed, and | think it's so inportant and
your Panel hasn't had the opportunity today to
hear that, that we are tal king about a speci al
mlitary community, the sexual harassnent --
Adm ral Tracey, you can speak to this. W're
tal ki ng about sexual harassment not just in the
of fice, but what about the post bowing alley?
What about off post? How do we translate those
civilian-accepted criteria to apply to the
mlitary community?

And | think that's an inportant part

of the equation. And the other inportant part of
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the equation is how you and how the mlitary
defines sexual harassnent. | think the
characteristic is uninvited and unwanted sexua
tal k and behavior. WlIl, how does that transl ate
inamlitary environnment?

| haven't heard any questions of you
aski ng wi tnesses about it, perhaps because you
haven't had any mlitary witnesses. But it seens
to me that now in the Navy, for exanple, as wonen
are goi ng aboard subnmarines, a tiny community. |
know a few subnmariners, very proud of what they
do and very -- kind of |ike SEALs, very
know edgeabl e. How are wonen going to be
accepted there and to what extent is this just
conpetitiveness and how nmuch of it is some sort
of sexual prejudice? Those are the points that |
really wanted to nmake today and | thought that |
would wait to ask you, be asked by you for
guesti ons.

But the last thing | wanted to point
out that as a forner |aw professor, torts

prof essor, your questions asked earlier to the
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W tness about restitution. Restitution, in the
| aw professor's mnd, neans conpensation that was
owed to the person suing because they were
unjustly enriched which is not the sane as torts
damages. Torts damages, we tal k about
conpensation for the injury suffered. Wen you
tal k about restitution, | think you're really
tal ki ng about damages and | leave it up to the
| awyers and maybe it's not inportant to go into
this point. But it seens to nme that when we're
tal ki ng about paying restitution to a woman who
has been a victimof sonme sexual assault, we're
not tal king about restitution. W're talKking
about conpensating her for the damages.

So that's all | had and 1'Il wait to
be asked your questions.

CHAI R HOLTZMAN: Qur next witness is
Dr. Patricia Harned. Dr. Harned, wel cone.

DR. HARNED: Good norning. Thank you
very much for the opportunity to be here today.
| al so have a couple of slides, so if | could ask

ny col |l eagues to pass the clicker.
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CHAIR HOLTZMAN. Before you start,
could I ask the staff to pull that a little bit
closer to us on the panel. | can't really see
from here.

DR. HARNED: Have you been provi ded
copies of the slides as well?

CHAI R HOLTZMAN: | know, but when
you're referring to them --

DR HARNED: Terrific.

LTCOL GREEN. Panel nenbers, you al so
have these at Tab 3 of your binders.

CHAI R HOLTZMAN: Ckay. | didn't know
where to find them Thank you. You can turn it
so that the audience can see it, too, if you
don't mnd. Geat. Perfect. You can turnit a
little bit nore. Geat. Thank you.

DR. HARNED: Thank you again for the
opportunity to speak with you this norning. M
name is Patricia Harned and |I'mthe Chief
Executive O ficer of the Ethics and Conpliance
Initiative or the ECl. W're a nonprofit

organi zation consisting of a research
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organi zati on and associ ation and also an entity
that provides certification for ethics and
conpliance practitioners. The m ssion of the EC
is to identify, anplify, and certify the
practices that result in the highest |evel of
integrity and organi zati ons. W do that by
conducting research on the practices that inprove
conduct within work places, and then by
connecting those findings with practitioners and
partners who are dedicated to advancing integrity
in their own organizations.

My task today is to share sone
i nsights about retaliation that conmes froma body
of research known as the National Business Ethics
Survey or NBES. |It's a |ongitudinal cross
sectional study that's a representation of the
U.S. workforce and business. |It's been fielded
eight tines since 1994. |It's a highly reliable
study. In 2013, we had 6,420 respondents and the
margin of error was plus or mnus 1.2 percent at
the 97 percent confidence |level. Many, many

private sector organizations and al so gover nnent

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

141

agenci es and nonprofits refer to this research
for a lot of corporations. This has becone the
U.S. benchmark on workpl ace ethics. You can
refer to these statistics to just gauge how
they're doing within their own organi zati ons.

And we also field those questions within single
organi zations to hel p business | eaders understand
how they're doing with their own organi zati onal
cul tures and ethics issues.

| want to offer three insights that |
think are worthy of your attention this norning.
First, as you've heard from sone of ny co-
panelists and earlier this norning, retaliation
is a significant problem but not only because of
its preval ence, but al so because of the nature of
the incidents that enpl oyees tell us that they
experi ence.

Second, there's a toxic consequence of
retaliation that extends far beyond the victim
It's the erosion of organizational culture.

And finally, | want to offer evidence

that retaliation can be substantially reduced. |
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al so would li ke to share sone best practices that
we' ve seen starting to enmerge in the private
sector that would likely be effective in the
mlitary.

So to begin, to give you a little bit
of context fromthe study, in 2013 when we
fielded the update to the National Business
Et hics Survey, 41 percent of all U S. enpl oyees
said that they had personally observed at |east
one incident that they thought constituted either
a violation of law or their organization's code
of conduct. And we asked a wi de variety of
guestions that m sconduct constituted abuse of
i ntimdating workplace behavior. It constituted
environnental violations, financial fraud. W
gave a fairly extensive laundry |ist.

W don't ask questions about did you
experience sexual assault in the workplace?
However, the |eading type of m sconduct that
peopl e observed is abuse of intimdating
wor kpl ace behavi or that creates a hostile

envi ronnment. About 18 percent of enpl oyees tell
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us that and that's a fairly consistent finding
across the years. Al so, sexual harassnent, 7
percent of enployees told us that they had
personal | y observed that taking place around
t hem

Nearly two thirds of that 41 percent
who observed sone type of m sconduct said that
t hey reported what they witnessed to soneone in
managenment or used appropriate channels. And one
out of every five of those people who reported
said they experienced retaliation for having done
so. That's one out of every five.

What' s al arm ng about that --

CHAI R HOLTZMAN. Before you go on
what percentage reported, of the 41 percent who

DR. HARNED: Fifty-six percent.

CHAI R HOLTZMAN: Thank you.

DR. HARNED: And of that group, so
this was of the 41 percent, 56 percent reported,
21 percent of those experienced retaliation.

What' s al so al arm ng about that nunber
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is what retaliation actually |ooked |ike. You
have already heard a little bit about this this
norni ng fromsonme of the other panelists, but the
majority of incidents that enpl oyees told us they
experienced as retaliation could be considered
social or softer types of retribution. So I'd
|ike to draw your attention to a slide and | know
it's very tiny on the screen, fromthe 2013
update to the NBES. It shows the percentage of
enpl oyees who had said that they personally
experienced different types of retaliation for
reporti ng wong doi ng.

And on this slide, at the very top, it
shows that of the 21 percent who experienced
retaliation overall, nearly 60 percent, 70
percent, excuse ne, said that they were ignored
or treated differently by their supervisor.
Nearly 60 percent felt that they were
intentionally ignored or treated differently by
their coll eagues or peers. Wen we asked them
fol | ow up questions about what that | ooked Ii ke,

this invol ved bei ng excluded fromteans, being
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i gnored in social settings, being ostracized in

i nformal situations involving their coworkers and
peers. This conpares to 29 percent of people who
said that their hours were cut or 21 percent who
said that they were denpted in nore overt
personnel -rel ated acts or professional acts of
retribution.

Al'l these nunbers are troubling, but
for many | eaders, the preval ence of soci al
retaliation is particularly frustrating. And
when we rel eased a report showing this data, a
nunber of business | eaders pushed back around the
i ncident, the preval ence of social retaliation,
aski ng questions |ike as managenent, how can we
even prove these incidents took place? How can
you prove the intent that the soci al
ostraci zation was related to someone coni ng
forward to report? And if you could prove it, is
it even the responsibility of managenent to step
into the social interactions of their enployees?

Vell, froma researcher's perspective,

and | realize this is not speaking to the |ega
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i ssues and regul atory issues, the truth is it
doesn't really nmatter whether or not you can
prove that an incident of social retaliation
actually occurred. Enployees beliefs about the

i ncident and nore inportantly their beliefs about
what the organi zation will do in response and how
t he organi zation views it, has a |ong-lasting and
far-reachi ng inpact.

So I'd like to advance one further
slide. |In our studies, we've asked a | ot of
guesti ons of people about the factors that
i nfluenced their decisions to report. So we
asked if you observed m sconduct, did you report
it? If so, where did you go? D d you experience
retaliation? But if you opted not to report,
what were the factors that drove your decision?
W al so asked that if they did report. And their
answers are striking.

When enpl oyees believed that they can
personal |y make a difference by comng forward to
report sonething that they've observed, their

willingness to actually carry out that act, to
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cone forward and report, increases by 32 percent.
But even nore inportantly, consistently across
the history of this study, the |eading reasons
t hat people opt not to cone forward to report
wr ongdoi ng are al so the sane reasons that they
opt to actually cone forward. Reporting
i ncreases by 40 percent if an enpl oyee feels he
or she will be supported by sonmeone in the
organi zati on when they cone forward. N ne out of
ten enpl oyees who cone forward to report say that
t hey knew their enployer would respond and they
al so knew that they would be protected if they
came forward.

The people who don't report say the
opposite. They didn't trust that their
organi zati on woul d respond. They had reason to
think that their conpany woul dn't protect them
fromretribution. And the inportant part about
that is not that enpl oyees had evi dence that
their conpany would respond. In fact, nobst of
t hese organi zati ons have very extensive

whi st | ebl ower prograns. They receive reports and
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they respond to 100 percent of them It's not
whet her or not the conpany actually responded.
It's what the enpl oyee believed about what woul d
happen if they had sonething to conme forward.

That has a dangerous effect on organizati onal

cul tures.

Enpl oyees who are afraid to cone
forward to report, will tell their peers not to
report as well. That begins to erode trust. It

i npacts enpl oyee engagenent and it begins to
change peopl e's perceptions about how i nportant
et hical conduct is within an organi zati onal
cul ture

Qur research has shown that when an
enpl oyee believes that the conpany doesn't prize
et hi cal conduct when they won't report people
-- they won't protect people com ng forward,
m sconduct i ncreases by as nmuch as 50 percent and
reporting drops by as nmuch as 48 percent.

In fact, sone of the research com ng
out of the private sector, or around

whi stl ebl owing and retaliation, is starting to
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say that retaliation is actually a |eading
i ndi cator of the health and well-being of an
organi zational culture going forward. Wen you
have high levels of retaliation, it's not |ong
before you start to have an erosion of culture
and an erosion of trust within the organization.

| do want to offer sone good news and
that is that there are sone things that we have
seen that organi zations can do to reduce
retaliation significantly. The first step is for
an organi zation to inplenment what we call an
et hics and conpliance program In the private
sector, that involves several things, first of
which, it involves establishing and comruni cati ng
a clear set of standards and val ues to guide
deci si ons and conduct.

Anong ot her things, it involves
trai ni ng enpl oyees on the val ues of the
organi zation and also inportantly, talking with
t hem about the process of reporting what happens,
how t he conpany will respond and actions that

have been taken in the past agai nst people who
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have retaliated agai nst whistleblowers. It also
i nvol ves providing a neans to report
confidentially or anonynously and offering
sources of support anong ot her el enents.

And as you can see in this slide, we
asked enpl oyees about six different types of
resources that conpanies that have inpl enented
good et hics and conpliance progranms woul d have
done and enpl oyees woul d be aware of them And
what this is showing is that the nore an enpl oyee
was aware of the acts of an organi zation to
establish an ethics and conpliance program the
nore they knew about the resources available, the
|l ess likely they were to experience retaliation
if they came forward to report.

And by far, the nost inportant thing
t hat an organi zati on can do cones fromthe
actions of |eadership. The percentage of
enpl oyees who report m sconduct clinbs 38 percent
i n organi zati ons where | eaders engage i n what we
call ethics-related actions. They are

trustworthy. They set a good exanple. They hold
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ot hers accountable. Enpl oyees perceive that
their | eaders are conmtted to engaging in
certain ethics-rel ated behaviors. The difference
inretaliation is also dramatic. Wen | eaders

di splay these ethics-related actions, retaliation
is reduced by as nmuch as 53 percent.

You can actually literally map an
organi zati on by conducting a survey of enployees,
aski ng about their perceptions of their inmediate
supervi sor and their senior |eader, the ethics-
rel ated actions, and you can show that where a
| eader displays these ethics-related actions,

m sconduct is low, retaliationis low And in

t he i nstance where enpl oyees don't engage in

t hose actions consistently, m sconduct rises and
retaliation rises as well.

Finally, | just want to offer a couple
of thoughts about sone of the practices that are
happening in the private sector to address this
problemof retaliation. |It's prevalent there as
well. First, is to inplenent performance goal s

for senior | eaders and supervisors based on
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ethics-related actions. [It's not just an effort
to give a speech and say we all need to care
about ethics. W all need to tal k about ethics.
It's actually having performance goals with
regul ar reviews and incentives and disciplinary
actions and resources for | eaders to consistently
tal k about and hol d peopl e accountable to the

et hics of the organization.

A second practice is to not only
receive reports from enpl oyees about m sconduct,
totalk with themwhen they first come forward
about retaliation, but to essentially keep an eye
on the people that are reporting wong doi ng over
time. Conpanies are beginning to establish
formal prograns where they nonitor people who
cone forward. They talk with them periodically.
They 1 ook to see about how their perfornmance
reviews are going and if necessary, if an
enpl oyee believes that retaliation is happening,
they're noving themto different |ocations. The
nost inmportant realization that's happening

around retaliation is that first of all, npst

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

enpl oyees, if they reported and then they
experienced retaliation, they're really not going
to conme forward and tell you they' ve experienced
retaliation. It didn't work well the first tine.
They're not going to cone back for nore. So you
have to keep nonitoring their context and keeping
an eye on them And so a |ot of organizations
are doing that.

And then finally, | just want to say
one nore thing about metrics for retaliation
because | know around surveys and retaliation I
know that's sonething that's been consi dered
previously. It's inportant to ask people if
t hey' ve experienced retaliation, how nany
i nstances they've experienced, because very often
peopl e who experience it don't cone forward until
it's happened nultiple times and that's an
i mportant factor in understanding the context of
it.

Anot her question to ask is where did
they report in the first place? Mst people

don't use the formal channels for reporting.
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They go to a supervisor or a peer and that's
where retaliation happens as a result.

And then finally, asking questions
about the severity of the problem the severity
of the retaliation would also be very hel pful, |
think, in understanding all that's happeni ng.

So with all that said, | just want to
| eave you again with the thought that these are
very significant problens, but they are probl ens
that we're starting to see can be addressed,
especially when there's a firmcomm tment by
| eadership to providing resources and a sound
exanple. So thank you again for the opportunity
and | wel cone your questi ons.

CHAI R HOLTZMAN: Thank you very nuch
Pr of essor.

M. Taylor?

MR, TAYLOR Well, first of all,

t hanks to each panel nenber for com ng here and
sharing your opinions, your views, and your
research with us here today.

Pr of essor Magl ey, you nentioned that
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your research was based largely on this survey
done in 2002. Wat changes, if any, would you
antici pate based on the dated nature of the data
t hat you were using?

DR. MAGLEY: You nean using nore
current data?

MR. TAYLOR  Yes, what woul d you
expect to find? Just intuitively, what would you
expect to find if you had today's data?

DR. MAGLEY: | think that the
rel ati onshi ps would be the sanme. When you | ook
at relationshi ps across data sets, they're very,
very simlar and in fact, what | was going to
present was nore based off of a couple of
conference presentations that |'ve given using
various data sets. And one of the surprising
things to nme is that in tweaking the previous
Power Poi nt fromthe conference presentation to
what | used today, | didn't have to change the
nunbers too nuch. Those were from 1995, DMVDC
data and then al so other -- within other

organi zational data sets that |'ve used. So
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really anticipate that the effects would be very,
very simlar.

MR. TAYLOR  So having taught a | ot
nyself, | know that's always a happy
circunstance, to nake a few tweaks i nstead of a
| ot .

You nentioned in one of your
recommendati ons that you woul d advocate for the
rel ease of WGR data. |s there an inpedinent to
your receiving that kind of data or what's the
probl emthere that you' ve identified?

DR. MAGLEY: So at this point, the WGR
data are -- | don't know howto say it, really,
exactly, but categorized as sone of the questions
in the survey are considered confidential and
others are part of a released data set. And
recently, for exanple, in the 2010 data set, al
of the retaliation questions were classified as
confidential and were not released as part of the
public rel ease data set.

"' mnot certain what happened in the

2006 version. | tend to only focus on the active
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duty version of the WER data personally, but |I'm
not certain what happened in 2006 and at this
poi nt none of the WGR data are accessible. It's
conpl etely inaccessible to sort of social science
resear ch.

MR. TAYLOR Do you know whet her
anyone has made a Freedom of Infornmation Act
request for the data?

DR. MAGLEY: |'ve not nade an FO A and
| know -- we have not done that, but we have
tal ked with many, nmany, many people in trying to
gain access to this data. Personally, | view
this as a real problemin terns of trying to
utilize this data to the best of their effect.

MR, TAYLOR Well, in the work that
you were able to do, did you have a way of
measuri ng whether the fear of retaliation is
greater for workers |ower on the status in the

wor kpl ace than on the hi gher ups?

DR. MAGLEY: So, hm | did analyze
that. | don't actually have a copy of ny very
own slides in front of ne. 1Is it possible to go
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back to ny -- bless you.

So it would be the next slide down.
That's fine. W're going to blast through things
here qui ckly.

So | ooking at target -- the
occupational status. That's that |ine that you
want to look at. So there was no effect of
target occupational status on retaliation. There
was a slight positive effect on feared
retaliation neaning that higher targets, targets
i n higher organizational groups actually feared
retaliation nore. It's a small effect just to be
cl ear though.

MR, TAYLOR (kay. |Is there research
that you have done to support the best ways to
change the climate at the |lower unit |evels where
per haps social and professional retaliation are
nost |ikely to occur?

DR. MAGLEY: So | wish that | were
nore of an intervention person, but I'mnot. The
research that | have done on any kind of

i ntervention has been focused nore on incivility
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in the workplace. And to be very frank, part of
the reason that | shifted some of ny research
programto incivility in the workplace, is
because organi zati ons no | onger allow access to
study sexual harassnment. |It's too scary for
them so they won't let you in.

So | shifted to incivility which isn't
illegal and you can actually still study an
organi zation. Most recently, over the past five
years, |'ve been doing an intervention with a
correctional healthcare organization. And the
i ntervention has been around civility as opposed
toincivility. And this was part of what | was
getting at with nmy comment, the recommendati on
about focusing on positive behavi oral
expectations. | nmade a choice to -- in these
wor kshops that | was engaging with this
organi zation that instead of doing an incivility
training, I very much wanted to focus on
civility, totry to reward positive behaviors
rat her than sanction negative behaviors. So

i nstead of don't do this, no npbre, no, no, no,
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just say hey, what can we do that's positive and
encouraging to help build comunity in our snmall
units, within our work groups?

At this point, I'mstill evaluating
that intervention. Again, I'mnot really an
i ntervention person. | happen to be working with
this organi zation. They were facing pretty
serious incivility issues and so it came about,
but honestly, |I'mnot an intervention person, but
| do feel like the positive focus has made a big
difference for that organi zation. But that's one
organi zation, |I'mnot sure how generalizable |
would be willing to say that is.

MR, TAYLOR Well, thank you. | think
that's one reason we have Dr. Harned here,
because | think that you can conmment on that and
one of the things that | was listening -- or
hearing you say is the inportance of trust. And
| know that in a lot of nodern literature about
the nost inportant el ements of |eadership, trust
seens to rule in the mnds of many people. And

|"mnot putting words in your nouth, but it
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seened to ne that there is a very inportant

el ement of building trust that when a report is

made that as you said, the procedures will be
foll owed that you'll be protected and so forth
and so on.

So the question is, if I"mcorrect in
maki ng this assunption that trust is central to
success, what kind of suggestions do you have
about how | eaders build that kind of trust
beyond, going beyond the training and the
policies and so forth?

DR. HARNED: Thank you for the
guestion. One of the assunptions that nany
| eaders make is that they -- because they are
personally cormitted to denonstrating their
commtnent to ethics, because they are personally
committed to trying to build trust anong their
enpl oyees, they just assune that everybody who
wor ks for them knows that and trusts them And
so there was a wonderful study about ten years
ago that interviewed senior |eaders about their

own commitnent to ethics and about 100 percent of
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them said of course, |'man ethical |eader. Then
they went and interviewed just their direct
reports and the mpjority of their enpl oyees said
that either their | eader was neutral on the

subj ect or altogether unethical.

So it really wasn't a neasure of your
own personal conmtnent. It was a neasure of how
consistently and overtly are you comruni cati ng
the conm tnment that you personally have.

One of the hardest things | think that
we' ve seen organi zations try to tackle is putting
in place all of the systens and the progranms to
communi cate that you are firmy conmtted to
encour agi ng, reporting, and protecting people who
cone forward. The reality is nost enpl oyees
don't use those systenms. So it then becones a
matt er of conmuni cati on by individual | eaders,
very clear, very consistent, constant
comuni cati on about the fact that these systens
are there for a reason.

The other piece, there are really two

things that systematically organi zati ons can do.
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One is a comuni cati ons canpai gn around those big
i ssues that enployees ask thenselves. Your
report nakes a difference. W wll support you.
W will protect you. Action will be taken if
harm cones to you. But the other thing is
actually publishing statistics on a regular basis
that are washed of particulars to protect the
identities of folks involved, but the nore people
know t hat the conpany or the organization
responds to every report, the nore they see that
action actually does happen. Wen retaliation
happens or wong doi ng occurs, that helps to
build that trust as well.

MR, TAYLOR  Thank you.

CHAI R HOLTZMAN: Admiral Tracey.

VADM R) TRACEY: You had a chance to
| ook at effects on preventing retaliation. |
think you cormented on the transparency that's a
pi ece of building trust on the part of a
reporter. How about how severe does the reaction
have to be for it to have preventative inpact on

a potential retaliator?
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DR. HARNED: It's hard to gauge
whet her or not a program has been successful in
preventi ng except by saying over tinme what we
have seen and we are seeing fewer people telling
us that retaliation is taking place. But one of
the things that we have seen that really nmakes a
very big difference is people's perceptions about
the culture in general, does it really nmatter
that we have values? Do people actually
i mpl enent those values in daily decisions? Those
are the kinds of things that seemto play into
whet her or not peopl e are experiencing or
observing wong doing in the first place or
experiencing retaliation for having done so.

It's a very difficult, as sone of ny
col | eagues have pointed out, it's a difficult
nmetric to get at because you're asking for
peopl e' s perceptions about what has happened to
them And it's always difficult to know was that
situation preventable. But culture and
| eader shi p, perceptions of those two things seem

to really be the biggest things that drive how
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preval ent those problens are.

VADM R) TRACEY: You had a slide that
tal ked about six measures. |t was your graph.

DR. HARNED: Yes, yes.

VADM R) TRACEY: And you tal ked about
three. Are there three others?

DR HARNED: Sure. Does your conpany
or organi zation have a witten code of conduct or
standards to guide conduct? Are you trained on
t hose standards? |Is there a systemin place for
you to report anonynously or confidentially? Are
you provi ded resources where you can go to answer
guestions if you have them about whether you' ve
seen sonething that's wong? And also, is there
a systemin place to discipline people who
vi ol ate the standards of the organization?

Those were the six. They're based on
sort of the de facto standard for an ethics and
conpl i ance program has becone the sentencing
gui delines for organi zations, Chapter 8 of the
sentenci ng guidelines. There are seven el enents

that are outlined there. These are the six that
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we figured if you asked the U.S. workforce does
your conpany do these things. They would tend to
know.

VADM R) TRACEY: How about an opi nion
on Dr. Magley's intervention around the positive,
rather than the civility training viz the
incivility prevention training, any point of view
on that?

DR. HARNED: |'msorry, could you
really quickly recap for nme?

DR. MAGLEY: So this organization
approached ne and they had all kinds of
incivility issues. W did sonme survey work to
try to understand the nature and extent of their
problenms. In the process of working with them
and in the process of thinking about what could
an intervention look like, | made a decision to
focus on positive experiences rather than saying
no, no, no don't be naughty, instead, how can we
be kind and how can we be respectful and this
kind of thing to one another.

A few other things that | really
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focused on with that intervention is really
enphasi zi ng the inportance of community and al so
that the intervention was very nuch grounded
enpirically in their own data, rather than somne
random data from sone random organi zation. And |
personal ly trained the trainers for that
intervention. And just a very brief kind of
observation while | was training themis that the
nonent of expressing or show ng these trainers,
who had self-selected for the job, so they were
al ready engaged in this idea, right? The nonent
when | showed them the negative inpact of
wor kpl ace incivility on their own people was the
nonent when they all sat up. They all took
notice and then we were together for the rest of
the training. That's when | got their attention.
But it was localized. It was positive, very nuch
community focused, the whol e | anguage in the
trai ning was very nuch conmunity focused.

DR. HARNED: So ny first coment is
that's a very wise approach. | think it is the

case that the National Business Ethics survey is
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a really wonderful tool for |ooking at trends,
but it doesn't really hit hone within an

organi zation until you field the survey within
their own entity and show them data that says
here are the issues, but also here are the
actions that you can undertake that denonstrably
change the way things are done.

But the other -- to your point about
civility, I think it's very easy for an
organi zation to point out all the things that you
shouldn't do. It's easier to create a rule than
it is to give guidance about how you shoul d
conduct yourself and what are the ways we intend
to treat each other.

And so in that sense, that's where a
|l ot of really great prograns are focusing on al
the things that are overstepping the boundari es,
but when it cones to the gray areas, we're not
doi ng enough to hel p peopl e understand what it
| ooks like to actually uphold the standards of
our organization. So civility being the exanple,

focusing on how we want to treat each other
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because we're a community, because we're
connected to each other really is a very
effective way of hel ping people to navigate those
t ough ethical deci sions.

CHAI R HOLTZMAN: Thanks very nuch
Prof essor Cortina, when was this study done that
you presented to us?

DR CORTINA: The data was coll ected
in 1997.

CHAIR HOLTZMAN:  And is the Eighth
Circuit aware of the study?

DR. CORTINA: Onh, yes, yes.

CHAI R HOLTZMAN: What did they do
about it?

DR. CORTINA: That is a great
guestion. Al the results of the study were
published in an issue of the, | think it's the
Crei ghton Law Revi ew and we have presented to the
Task Force. The Task Force presented it --

CHAI R HOLTZMAN: Wi ch Task Force?

DR. CORTINA: Sorry, the Eighth

Circuit Gender Fairness Task Force. It was a
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task force of attorneys and judges that were
| ooki ng at gender issues in the courts.

CHAI R HOLTZMAN:  You presented to the
Task Force and?

DR. CORTI NA:  Excuse ne?

CHAI R HOLTZMAN:  You presented to the
Task Force, I'msorry for interrupting.

DR. CORTINA: Correct, so we were both
part of a social science team conducting the
survey and conducting the anal yses for the
benefit of the Task Force.

My general sense of what happened
after the Task Force report was conplete and
rel eased in that law review is that nothing
probably happened, other than it was rel eased and
so to rai se awar eness.

CHAIR HOLTZMAN: Interesting. D d any
ot her federal circuit get in touch with you?

DR CORTINA: No. |In the 1990s --

CHAIR HOLTZMAN: Did the Depart nent
get in touch with you?

DR. CORTINA: No, no. In the 1990s,
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there were a nunber of federal circuits
conducting these kinds of self-studies around
gender and gender bias and this was one of the
| ast ones. They were mandated by Congress and
then they were halted at one point and defunded
and this is one of the |last ones that squeaked
t hrough before the whol e gender bias in the
courts kind of novenment, if you will.

CHAI R HOLTZMAN:  Fi zzl ed out?

DR, CORTI NA:  Yes.

CHAI R HOLTZMAN:  Pr obl em over ?

DR. CORTI NA: Apparently.

CHAI R HOLTZMAN: No conment needed on
that one. But you think the data and what you
found is still valid today?

DR. CORTINA: Yes, and | thought about
that as | was preparing to present here today.
The data at this point is alnost 20 years ol d.

CHAI R HOLTZMAN: R ght.

DR. CORTINA: And of these findings,
but | still expect themtoday and simlar to Dr.

Magl ey's comments, | would expect all of those
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rel ati onships, for exanple, to victins' well-
bei ng, those would certainly hold today. What
m ght change is the specific preval ence rates of
sexual harassnent or the preval ence of specific
types of retaliation.

CHAIR HOLTZMAN: Do you think it's
gone down?

DR. CORTINA: | would not necessarily
assunme that. | don't know for that particular
organi zati on what they've done, but |I'mnot sure
| would go there. | would expect that, in
general, social retaliation is still nore
preval ent than professional retaliation.

CHAI R HOLTZMAN: So you' re thinking
basically the basic facts that you found are not
| i kely to change.

DR. CORTI NA: Correct.

CHAI R HOLTZMAN: Correct. And those
are applicable, not just to the Eighth Circuit?

DR. CORTI NA: Correct.

CHAI R HOLTZMAN: And to the other

Federal Circuits, but to organizations that are

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

simlar to that.

DR. CORTI NA: Exactly.

CHAI R HOLTZMAN. Have you done any
work on intervention approaches? 1Is that the
t er mi nol ogy?

DR. CORTINA: That is the term nol ogy.

CHAI R HOLTZMAN: |'m not a soci ol ogi st
or a psychol ogi st.

DR CORTINA: | too amnot a
specialist in intervention, so |l can't really
speak to interventions in any detail.

CHAI R HOLTZMAN: But -- okay, thank
you.

Doctor, | just want to ask you about
-- you said that you could alnost tell the
probl em of ethics in a conmpany by neasuring the
i ncidence of retaliation. You're nodding your
head, too, Dr. Mgl ey.

DR. MAGLEY: | think that's really an
interesting finding or an interesting conment to
gauge the health of an organization by

retaliation.
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CHAI R HOLTZMAN: What does that say
about the mlitary then?

DR. HARNED: It's not the only netric,
SO -- but in looking at over time in doing these
studies, we've really started to rely on five or
six metrics and we've started to do nuch nore
analysis to say of all these netrics, one is
observed m sconduct, the extent to which you' ve
seen sonething going wong. One is do you feel
pressured to conprom se standards in order to do
your job. Another is reporting and retaliation
and perceptions of | eadership.

And in | ooking at which are the ones
that tend to be nost inportant and when you start
to see shifts, what then happens over tine.

There have been conpanies, particularly defense
contracting organi zati ons, where we've been

regul arly conducting these surveys since 2005 and
now we're in a position to start to say what's
happeni ng in those organi zati ons and what is
driving change.

And retaliation is -- and our
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organi zation is not the only one that has started
to say retaliation is alnost a | eading indicator.
So if you estimate that roughly 20 percent of
peopl e, sonewhere in that range are saying | cane
forward to report an experience of retaliation,
i f that nunber rises, you can say that down the
road a few years, that organization will start to
experience sone significant culture shifts and
| i kely nore mi sconduct and likely |ess reporting.
But that said, one other thing that I
woul d especially say in terns of the mlitary and
all the activity around sexual harassnent and
sexual assault, in particular, we also know that
reporting and retaliation go hand in hand. So
the nore you have people report, the nore you
have people |ikely saying they've experienced
retaliation and as soon as you inplenent a new
program and put a |l ot of resources into it, and
comuni cate about it and train people and really
enphasi ze that issue, the nore you start to have
peopl e reporting that problem because they're

nore aware of it.
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So ny answer is that had this program
been in place for a nunber of years, the anpount
of retaliation happening right now | would say
shoul d be very, very troubling, because it is an
i ndi cator of problens down the road. But because
this programis new, because there has been such
enphasis that's gone into it, we can't say yet
whether it's really the inpact of people being
nore aware of the problem nore willing to cone
forward, nore willing and then experiencing nore
retaliation for having done so.

CHAI R HOLTZMAN: To continue your |ine
of comment, the mlitary spent an enornous anount
of effort and attention on the issue of
reporting.

DR. HARNED: Yes.

CHAI R HOLTZMAN: Huge. And you're
saying that it's critical because the reporting
is going to -- and that's also the result of what
you found, Dr. Magley and Dr. Cortina, that the
reporting is going to generate retaliation.

DR. HARNED: Yes.
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CHAIR HOLTZMAN: So if you don't deal
with the retaliation ultinmately you're going to
get those reporting nunbers back down to where
they shouldn't be. So it behooves the mlitary
now, it seens to ne, the |ogical consequence of
your testinony, is that it's vital to the
mlitary to focus in a very serious way on the
i ssue of retaliation. |Is that correct?

DR. HARNED: Yes. And | would al so
add to that that it's vital, now that the program
is in place, essentially, all the structures, the
systens, the nechanisnms, the follow up or the
majority of it is without coonmenting on. | don't
have full know edge of all that's been done.

It's in part a need to focus on retaliation,
particularly social retaliation. But it's also,
there's a very clear -- just fromwhat we know
fromthe research, focusing on | eadership is also
vital. And it's not just, how do you becone a

| eader? I1t's how do you | ead and set a tone for
et hi cal conduct for concern and support for

enpl oyees, nodeling ethical conduct, but also
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provi di ng support, creating the environment where
people will feel that they can cone forward and
be protected for having done so.

And | know that the mlitary, above
nost ot her organi zati ons, does a trenendous job
in training | eaders. | just wonder if because
t he nunbers are the way they are, perhaps there's
sonmething to look at there in ternms of we need to
nmessage around retaliation, but we also need to
equip leaders in the informal settings to be able
to respond and nodel conduct appropriately.

CHAIR HOLTZMAN. Right. | don't know
if you heard the earlier testinony, but with
regard to --from General Snow, but what we heard
was that they're just beginning to get the data
on this, so the focus -- I"mnot blam ng them
because you can't do everything all at once, |
understand that and sexual assault in the
mlitary is a huge problem but | do think that
getting the data is critical to this.

DR. HARNED: Absol utely.

CHAI R HOLTZMAN: And they need to
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devel op structures to get the data on an i nfornal
basis and -- | nmean where it's happening
informally and socially and al so where it's being
puni shed. But | also think in ternms of what you
said which is the other thing that has to be done
here is to publicize the instances, and that goes
to the question that M. Taylor raised, publicize
the incidents of punishnent of those people who
have engaged in retaliation.

DR. HARNED: Yes. Yes. 1In the
private sector, the equivalent is considering
adding to the code of conduct, retaliation as an
act of m sconduct, that the organization
considers it to be a violation of their
standards. So it's doing that, it's publicizing
t he nunber of reports received, how many actions
wer e taken based on how many investigations were
t aken based on those reports. Usually, it's 100
percent and then what are the actions taken as a
result of that.

CHAI R HOLTZMAN: You're saying -- |

don't nean to put words in your nouth, but are
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you saying that as inportant as reporting the
fact that the reporting rate i s going up, you
need to be releasing data at the sane tine about
t he puni shnment of retaliation?

DR. HARNED:. Yes.

CHAI R HOLTZMAN. And they need to go
hand -- are you saying they need to go hand in
hand?

DR. HARNED: Absol utely.

CHAI R HOLTZMAN: O her menbers of the
panel, do you di sagree or do you have any

comment s about that?

DR. MAGLEY: | think that it nakes
sense. It nmakes sense to ne.
DR. CORTINA: | agree conpletely.

DR. HARNED: | n some organi zations,
t he publishing of nonthly statistics or quarterly
statistics around receipts of reports and
i nvestigations and activities, it's |like reading
the crime report in the newspaper. Everybody
reads it, in part, because it's fascinating, but

people really want to know that the conpany or

Neal R. Gross and Co., Inc.

180

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

181

the organi zation cares. They're putting
resources into that response. It goes a very

| ong way in hel pi ng peopl e understand that this
is not just a paper program that there's really
a great deal of enphasis that's put into it.

DR. MAGLEY: The only cautionary piece
that | mght add to that is just considering what
retaliation, |like the nature of retaliation, that
particularly the professional retaliation in
whi ch the first panel was conmenting on earlier

this norning, that bar is so high that the

reporting of what happens is a tricky issue. It
isn't really cut and dry. It's not terribly
straightforward. So | think in ternms of -- at

| east reporting kind of the nunmber of conplaints
that were received and the nunber of
i nvestigations and those pieces are clear that
that has to be acconpanyi ng the nunber of
conplaints that were received.

The greater caution is in reporting
t he nunber of retaliations that were --

retaliati on cases that were acted on. Because of
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that high bar, it mght not look right. So it
m ght not help the culture. There needs to be a
| ot of thought given to how, |ike the nature of
that report and the nature of what you're really
tal king about in terns of professional and soci al
retaliation. That would be the only add in that
| would put.

CHAIR HOLTZMAN: | think that's a very
useful addition,

DR. CORTINA: | would also add that,
in general, perceptions anong enpl oyees or
per sonnel of how conpl ai nants are treated, should
they come forward. So how people are treated
after reporting. W know fromyears of research
on sexual harassnent that that is one of the
| argest risk factors or predictors of whether or
not sexual harassnent happens. So if sexual
harassment i s perceived as conduct that will be
taken seriously and then if reported, the reports
will be taken seriously and the organi zation wll
do sonet hing about it, then enpl oyees are |ess

| i kely to harass each ot her.
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So this perception of retaliation or
perceived retaliation risk affects not only
| i kelihood to report, but also |ikelihood to
engage i n the m sconduct.

CHAI R HOLTZMAN: Thank you. Admra
Tracey, any other questions? | don't have any
ot her questions. | want to thank all the nmenbers
of the panel very nmuch for your contribution to
us. Thank you.

(Wher eupon, the above-entitled natter
went off the record at 12:05 p.m and resuned at
1:03 p.m)

CHAI R HOLTZMAN: Good afternoon,
everyone. Wl conme back to the afternoon session
of the Judicial Proceedings Panel.

W have the great pleasure this
afternoon to have a session on the inpact of
retaliation on victins, work productivity, unit
cohesi veness, and m ssion readi ness. And we have
the great pleasure of hearing fromDr. Matthew F.
Soulier. Did 1l pronounce it correctly?

DR, SOQULI ER: G eat.
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CHAI R HOLTZMAN:  Thank you.

DR SOULI ER: Perfect.

CHAI R HOLTZMAN:  Uni versity of
California, Davis. And Dr. Veronique N
Valliere, Valliere & Counseling Associates, Inc.
| think we're into a French node today. W
started with Paris, and here we are.

Okay. Thanks very much. | guess
we'll start with Dr. Soulier, sir.

DR, SOULI ER: Ckay. Good afternoon.
Thank you for having us today. | think we're
each going to start out with a brief statenent,
and then we'll take sone questions.

CHAI R HOLTZMAN: Thank you.

DR. SOULIER: | appreciate this
opportunity to be with you to tal k about the
i ssue of retaliation. | think before | start
"1l just give you a little context. | ama
prof essor of psychiatry at University of
California, Davis. | amtrained as an adult and
child psychiatrist, and I have a special interest

in both victinms and perpetrators of trauna.
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| have consulted or testified in over
40 courts-martial as an expert witness in the
| ast seven years, and nost of these matters have
i nvol ved sexual crines against both children and
adults. | aman outsider, but | have had the
advant age of sinultaneously conparing the
prosecution of crimes of this nature in both the
civilian and mlitary courts.

| have witnessed the significant
augnented attention to mlitary sexual assault,
including the birth of progranms such as the
special victins counsel and special victim
prosecutors, all of which have been very hel pful

As a mlitary expert wtness, |
typically receive a digital case file. | review
those materials and consult with either the
def ense or the governnment about the strengths or
weaknesses of their case. For either side, the
obvious focus is either the of fender or the
per petrator.

My experience in particular in working

with and watching civilian and mlitary defense
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teans is that their best defense is usually to
undermine the victinms credibility. And | find
no fault, obviously, in an aggressive defense,
and the accused is definitely entitled to such,
and ultimately that systemw ||l |ead to the best
truth.

But in such situations this defense
often accentuates every idiosyncrasy, every
percei ved oddity of the victim Defense teans
obvi ously want the spotlight to shine brightly on
the victim However, such strategy only
continues what the victimhas typically
experienced since she reported the crinme. Bl ane,
i sol ation, shane, fault-finding, and rejection
are all synptons of retaliation that may foll ow
an all egation of sexual assault.

| want to talk to you about how
retaliation plays out specifically within the
judicial proceedings of the mlitary.

Retaliation is alive and well, not just after
they report the crinme, but also during the actual

proceedi ngs thenselves. Let ne explain that a
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little bit.

Now, | know that the issue of
retaliation definitely begins | ong before a court
proceedi ng, but | began really at the end because
that's usually where ny perspective begins, but
al so nmy personal experience has been that the
courtroomtoo often highlights and brings to an
apex crinme victimostracization. Courts are open
to the public, obviously, and | usually sit
behind a team for whom| consult.

The nost typical scenario for the
courtroomis to have a very strong show ng for
t he accused fromhis fellow Soldiers. Now, the
mlitary judge always does a great | ob,
obvi ously, of maintaining proper decorum dignity
of the proceedi ngs, but supporters very
explicitly sit behind the accused, often show ng
very explicit non-verbal signs of support. And
the victimusually has very few, if any, people
who sit on the side of the governnent.

She commonly has a few famly nmenbers

or new friends, friendships that have devel oped
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after the allegation of the sexual assault, who
sonetines sit in the courtroom but nore often
stay out and provide encouragenent to the victim
And in ny experience, these new friends tend to
be civilians, not mlitary.

Sonetinmes there is limted socializing
t hat goes on between the accused and his
supporters between the proceedings. They snle,
they talk. It's hard to ignore the quiet
conversations that begin with "I heard that."
It's not unusual to hear side conversations in
the hallway that blanme the victim that support
rape nyths.

| have witnessed sone cases in which
t here are an unusual or al nost exclusive nunber
of femal e supporters for the accused who stay
fromthe beginning to the end. The rules of
evi dence often only serve to confirmto
supporters that such offenders outside of their
al l eged offense are stainless, as their prior
faults or m shaps are never openly reveal ed,

while victins are often not afforded such
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pristine |uxury.

From an outsider's perspective, it can
feel absurd, for instance, to hear "good Sol dier"
evi dence that touts an acconplishnment while a
victimis left to explain a divorce that happened
three years prior.

| have witnessed Sol di er supporters
weep openly when the accused is found guilty,
even while the victimnmay have reentered the
courtroomfor the final determ nation of guilt or
i nnocence. | have never wi tnessed a w de,
explicit support from Soldiers after a finding of
guilt towards the victim It is actually a very
| onely experi ence.

The victimoften steps into the
hal | way or office of the governnent prosecution
to offer a hug, but | have never witnessed a big
group hug for the actual victim | have never
wi t nessed sonething of a formof "we knew it all
al ong" towards the victim And maybe that cones
| at er, naybe that cones nore subtly, but too

often ny inpression is that | watch these victins
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usually drive off with a civilian famly nenber
and | wonder what their opinion of the
proceedi ngs actually was. They | ook tired,

obvi ousl y.

It has been quite a journey for them
| have often heard themrecount of their
rejection, their loss of friendships, the
chal |l enge of not feeling believed before the
proceedi ngs. | have often watched Sol diers still
i nsi st anong thensel ves that the accused nust be
i nnocent despite a finding of guilt. Sonetines
the | evel of denial or influence of the accused
can appear startling.

W try to tell victins before they go
t hrough an investigation of their allegations
that the end result ultimately doesn't natter.

W try to enphasize that what natters is that
they came forward. They reported the truth, and
t hey know it happened, regardl ess of the outcone.

We educate them about the rules and

the difficulties of these prosecutions, and

sonetines they | ook assured and sonetines they
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stare blankly. After working with victins in
both civilian and mlitary arenas, the mlitary
experience is obviously extrenely unique. For a
victimof mlitary sexual assault, those peers
are literally your peers. You dress the sane,
you shoul d share the sane val ues, the sane

i deal s. You share the sane nission.

Your courtroomis on the grounds of
your actual workplace. You have to go back to
t hat workpl ace the followi ng day. You nay see
and recogni ze the peers that you saw in your
courtroomthe follow ng day.

So where do things go so far off the
tracks that there isn't sonme kind of group hug or
sonme kind of group acceptance of that victim
following a trial anong her fellow Sol di ers?
Were are her supporters in the courtroon? The
| evel of ostracismand rejection is alive and
transparent during the judicial proceedings to an
observer like nyself.

| have often asked nyself, if the

degree of alienation anong Sol diers is so obvious
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in a courtroom what nust it actually be like for
a victimSoldier in the nonths or years follow ng
an allegation to the point of trial?

So what happens foll ow ng an
al l egation of sexual assault? It is true that it
represents a serious disruption to the group
dynam cs of the mlitary conmunity. Disclosure
of sexual assault has the potential to |lead to
ostracismof victins. Retaliation negatively
i mpacts work productivity, cohesiveness, and
m ssion readi ness. Retaliation towards victins
can cause depression, anxiety, suicidal thoughts.
It can |l ead to them needi ng severe treatnent,
such as psychiatric hospitalization or nore
i ntensive therapies. | amyet to neet a victim
of sexual assault who reports that she is | ooking
forward to her future mlitary career.

Now, all of these things ultimtely
can lead to the reinforcenent of this idea that
there is sonething wong with the victim and |
have seen extrenme exanples. | have seen extrene

exanpl es such as an Air Force Airman who was
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jailed, prosecuted, and sentenced for drug use
and m sconduct prior to testifying as a sexual
assault victimin a court-martial that led to a
gui lty finding.

More conmmon exanpl es, of course,
i nclude | osses of friendship, alienation, and
especially in this era of technology there is
i nnumer abl e ways in which you could reject and
al i enate anot her person. The affected
i ndi vi dual s cope through these experiences by
trying to make meani ng out of them

A di scl osure of sexual assault can be
bew | dering as others don't know of fenders in
that light. W know that offenders can be very
good Sol diers, very good fam |y nenbers and
friends. O fenders can be charm ng, smart, Kkind,
and intelligent. Nobody wants to necessarily
recogni ze or believe that the person they thought
t hey knew has a very different side perhaps to
them and i s capabl e of such a violent crine.

We don't know each other's secrets,

but somehow we still assune that we know each
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other. W don't need to know facts because we
rely on and trust better the prior experience
that we have had with another person. It is
easier to cling to the good than to maybe
recogni ze that soneone has a darker or nore
sadi stic tendency to them

Since the days on a playground, we
have never really given out rewards to each ot her
for telling on sonmeone. Aligning with a bully
has its benefits, while standing with the victim
t akes courage. There is a potential for a herd
mentality to devel op that swarns around and
protects that bully. You might also risk getting
ostraci zed yourself if you stand up and try to
defend those who are perceived to be nore
power| ess or helpless. After all, there is
usually plenty to rationalize. Wsn't she drunk?
Wasn't she flirtatious? Can he really be that
bad of a person?

I|"mnot going to attenpt to conti nue
to bel abor the psychol ogi cal underpinnings. But

needl ess to say, such rationalizations and
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attenpts at coping with painful experiences |ead
to dramatic effects follow ng an all egation of
sexual assault. People will judge.

Rel ati onships will change. But the mlitary is
uni que because of its rank structure and the fact
that you live near those with whom you worKk.

It is my experience that it can be
extremely hurtful for a victimwhen they feel
that, for instance, the command is standing up
for the perpetrator. Everyone is watching each
ot her closely, learning fromthese experiences.
| magi ne a future victi mwho has watched the
retaliation or negative conmunity reaction to a
prior victim It would seemlikely that present
retaliation is going to negatively influence
future allegations of sexual assault. It would
al so seemlikely that retaliation is going to
negatively influence a victins ability to reach
the finish line of testifying against her
of f ender .

In regards to solutions, | think we

heard a | ot of good -- a |lot of very good
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solutions in the panel preceding us. | think
this data has clearly highlighted that we still
have a ot nore to discover about retaliation
There is still a lot nore data that in fact needs
to be gathered, so that we can better understand
how this is inpacting victinms. Were are the
best places to necessarily intervene?

| believe that education regarding
sexual crinmes in the mlitary has been extensive
and effective, and perhaps the next |evel of
education will concern the effects of
retaliation. | would definitely recommend that
the issue of retaliation beconme part of upcom ng
trai ning and educati on prograns.

Further, |eadership, as they talked
about earlier, can have a significant positive
effect and to be on guard for retaliation.

Rat her than sinply accepting that retaliation is
a natural consequence of a sexual assault

al | egation, |eadership can support victins and

i nqui re about the presence of retaliation, and

proactively give victinms outlets to report such
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retaliation. Senior conmmand may not necessarily
be the best outlets to report retaliation as it

i s possible that victinms may even perceive
command to be part of the retaliation.

Wil e | eadership may not be able to
control the Facebook behavi or of Soldiers, they
can sensitively consider the nore subtle effects
of sexual assault on their group dynam cs and
cohesi veness. @G ven how pal pable retaliation
feels in the courtroom | would venture that it
is not going to take very nuch investigation to
find very obvious signs of retaliation prior.

Perhaps just sinply starting with the
sinple fact that retaliation is nore likely than
not follow ng an all eged sexual assault,
| eadership can begin to consider it at an earlier
stage. Leadership needs to be convinced that it
is in everyone's best interest to limt
retaliation.

And with that, | comrend you for
considering this, and | appreciate the

opportunity to speak to you, and I'Il turn it to
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Dr. Valliere,.

CHAI R HOLTZMAN: Thank you very nuch
Dr. Soulier.

Qur next presenter is Dr. Veronique
Valliere. Dr. Valliere.

DR VALLIERE: There is a French
t heme, and you do so well with it. Thank you.

CHAIR HOLTZMAN: |'ve had a | ot of
practice today.

DR. VALLI ERE: Thank you for having us
here. |I'ma clinical and forensic psychol ogi st,
and | have been part of well over 50 courts-
martial in a consultant or expert w tness role.
| want to talk a little bit -- what | do is |
treat both victins and of fenders, and so ny focus
today is to introduce what | hope will be a
little bit of a paradigmshift to understand
retaliation.

And one of the things -- one of ny
jobs in a courts-martial is to help the
prosecution stop defending the victimand start

exposing the offender. And so | want to put that
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forward today, because retaliation is a reality.
| think we have heard that it exists nore tinmes
than not, and it is generally viewed as a post
report or post assault behavior. But what | want
to propose is us to understand retaliation as a
pre-of fense behavior and part of the assault
itself.

How | have |l earned this is working
with offenders. What | have learned fromthemis
not only do they prepare the victimto be a
reci pi ent of abuse, especially if they have
ongoi ng contact with that victim but they
prepare the audience or the culture or the
community to disbelieve. And they pronote things
that help the community tolerate and facilitate
abuse, not only the assault of the victim but
t he continued abuse of the victim

Wiile | read ny statenent, | am going
to interject some quotes or sone situations. So
the first one | will -- just an exanple is an
of fender | had, he said, "I was talking with

Scott, see, and | was telling himhow Julie don't
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seemto |ove ne anynore. Like, | wasn't getting
the attention. | was mssing her attention.”
Vell, this man subsequently or had

been raping his four-year-old daughter. But when
he di scl osed, he was perceived in the |ight that
he had -- you know, he was |onely and m sgui ded.

O fenders begin their offending | ong
bef ore the actual assault occurs. Along with
i ndoctrinating the victimto blame himor
hersel f, offenders prepare the audi ence to
di sregard the mstreatnent of the victim
overval ue the offender, which we -- Dr. Soulier
spoke about, and to deny that abuse coul d have
ever happened.

Anot her offender told ne, "I told the
cops. In fact, | even called the cops on nyself.
| told them what a probl em she was, how she
want ed her dad back. | called the cops on nyself
about 50 tinmes. Wen she finally told, it was
after | raped her and grounded her. The cop cane
out, patted nme on the back and said, You won't

bel i eve what she just accused you of -- nolesting
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her. Boy, | see what you put up with here."'"

He continued to assault, in the face
of the police intervention, this child for
anot her year before soneone el se believed her.

In the mlitary environnent, this is
especially critical to understand. Sinmlar to a
famlial situation of abuse, the offender has
access to those in the environnent of the victim
his or her commander, friends, support system
col l eagues. It is conpletely different fromthe
experience of a victimassaulted by a stranger.
In the mlitary, a victimassaulted by a fell ow
Servi cenmenber not only deals with the reality of
the rape but the publicity of it.

When you are raped by a stranger, you
don't have to deal with that in day-to-day life.
She deals with the rape and the inpact on her
community and al so the ongoi ng i nfluence of the
of fender on her life outside of that specific
assaul t.

Anot her victimtold ne, "I sat there

alone in the courthouse listening to all those
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people lined up to say what a great guy he was.
| overheard themcalling me a slut, saying they
couldn't believe | thought we were friends. It
went on for days during the trial."

It is much easier for people to take
si des when they "know the offender." People rely
on their own judgnents about who is |ike that or
not like that, especially in intinmate violence.
They use their own experiences with the offender
to judge the victims credibility or to judge if
the offender is not that type of guy, and if the
victimis either lying or did sonmething to
deserve the abuse.

The victim s behavior is judged
hi ndsi ght through the | ens of disbelief. There
i s al ways, always hindsight in analyzing the
victims behavior, as if she knew what was goi ng
to happen at the end of that day, as opposed to
under standi ng that the person who knew what was
going to happen at the end of that was the
of fender. And so the victinmls choices are

di ssected and judged and anal yzed i nstead of the
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of f ender' s choi ces.

Her future behavior is analyzed for
proof of her notive to lie, her credibility, her
vi ndi cti veness, any enotional problenms or
decepti veness she m ght have, proof of her bad
character, and so the audience is faced with
believing that the person they like is a bad
per son capabl e of frightening behavior and
unpr edi ct abl e behavior, or a nore acceptable
truth, which is that the victimis |ying,
attenti on-seeking, vindictive, which is nmuch nore
acceptabl e, especially in a culture steeped with

sexi smand victimblamng and rape nyths. W

still have those things going on.
Avictim-- this is a paraphrased
di sclosure of a victimto ne. "You know, | knew

what happened there at the unit's hospital. The
girl that got raped, they all made fun of her.
They nocked her. They tal ked about her being a
bitch and a liar. | swore | would never report
if | got raped. | work there. | would never go

there putting out ny business. Then |I got raped
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by a fellow nedic, ny co-worker, soneone | worked
with every day. He was a good nedic. Everyone
liked him There is no way | would report there.
| didn't report there. | tried to get help
outside. | had to work with himday after day.
Then | could never work there again.”

Victins are acutely aware of their
envi ronnment before any assault occurs. They hear
the attitudes, beliefs, and victimblamng. They
see the perceived val ue of the offender, whose
friends he has, how the command sees him whose
ear he has, how many buddi es he has around. And
what is inportant to understand is offenders prep
the battlefield, so to speak, before they assault
avictim They will go around tal king about --
if it's a donestic violence offense, they wll
tal k about how crazy their wife is, or that she
m ght be cheating on him or how this other
victimis really into him or what a barracks
slut she is.

So the battlefield is already prined

when this of fender chooses and offends their
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victinms. So then what happens is when the

al | egati on cones out everybody benpans the poor
guy who had this. He either invokes synpathy and
the unit will say, "Oh, here we go again.

Anot her woman just crying rape to get what she
wants." O they benoan how politically sensitive
the climate is, or how nuch pressure we have to
pay attention to these victins.

So the unit jokes about the | have

heard these jokes about the command has to
prosecut e everything because of the nedia. So
this already preexists the assault, and the

of fender exploits that.

The culture of retaliation against
victinms exists prior to any report only to becone
focused on a particular victimwhen an outcry
occurs. Another victimwites, he got letters of

support how people did not believe he did it.

"These people were nmy peers. | had to encounter
them They were all in ny same position, too. |
went to nmeetings, trainings. | didn't know if

they had witten letters for him Hardly anyone

Neal R. Gross and Co., Inc.

205

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

206

reached out to nme or asked me how | was. They
said it was awkward. | kind of understood how
they couldn't believe he would assault ne, but
what | couldn't understand is why they woul d
believe | would lie."

So not only do the victins experience
a choosing of the offender over her, but the
automati c assunption that they are of bad
character and not worthy of siding wth.

Wnen can turn agai nst each ot her

fairly readily. The perception of power and
acceptance still lies with nen as an issue that
is magnified in the mal e-dom nated mlitary.
Most wonen fear being | abel ed as "one of those,"”
even nore than being assaulted, fearing nmen wll
ti ptoe around her, |abel her, ostracize her, or
fail to recognize her as a peer.

One victim!| worked with, when she ran
to the lieutenant col onel next door barefoot in
the mddle of the night to escape her battering,
the |lieutenant col onel went next door to talk to

t he husband who was al so | ater convicted of
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rapi ng and battering her. He told the offender
to keep it in the famly, redirected the MPs away
fromthe situation, and told himhe needed to
deal with his wife because she was an issue and
had upset her children -- his children.

So that is even nore conplicated
because when the |ieutenant col onel confronted
the of fender, the offender told -- made up a
story that the wife that he had beaten had
accused himof having an affair with the
colonel's wife. So already drew a wedge
i medi ately between the col onel and this wonman
who needed her -- his help.

| magi ne a culture when you have been
victim zed, when the burden of silence,
reporting, surviving, and how the responsibility
of the consequences lies with you. Not only were
you assaul ted, but now because you told you are
t he one who caused the problem |If you had dealt
with it or talked to himabout it or gotten sone
hel p, or just forgotten about it, you woul dn't

have ruined his life or his famly.
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And if people can't believe he would
do sonething |ike that, then everyone feels
vul nerable to attack or false allegations,
because the offender is usually ahead of the
spin, portraying thenselves as a target or
m sunder st ood or a m stake of fact or consent or
avictimof the mlitary's zealous attenpt to
make sex illegal, which | have al so heard.

In this case | was in, the perp went
to his command to report the Children and Fam |y
Services investigation and all egations, painting
it as a fabricated allegation of the disturbed
and vindictive wife, before the command had heard
of the report. His self-report was considered a
sign of his earnestness and honesty.

However, when he verbally abused the
femal e officer who told himabout the
i nvestigation to stay away fromhis wfe,

i ntimdating her and nmaki ng raci al innuendos,
this was witten off as his natural reaction to
false allegations. This person, too, was

convicted of nultiple counts of rape |ater.
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Finally, in order to address any
retaliation, we are asking the victimto once
again report, to tell again, do the exact sane
thing that brought harm The primary mtigator
and trauma in sexual assault is social support
and being believed. No matter how hei nous the
sexual assault is, if the person has appropriate
soci al support, and if they are believed by the
peopl e they care about, their chance of
devel opi ng PTSD drops dramatically. This is the
one consi stent finding we know i n devel opnent of
t rauna.

And so to get retaliated against not
only has a trenmendous traumatic effect on the
victim but in the unit that victims functioning
and that perpetrator's functioning gets totally
corrupted. Each time retaliation occurs, the
future victinms get the nessage. To expect
cohesion and m ssion readiness in a unit full of
conbatants and enemes within is sinply
ridi cul ous.

Retaliation is the final culmnation
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of the offender's efforts to be successful. The
sham ng, shunning, or patronizing protection of
an individual, instead of the system c stance of
no tol erance for maltreatnment, facilitates sexual
assault, inhibits the disclosure, and ensures the
destructive process of retaliation.

So what do we do? Retaliationis a
conplicated issue. To inpose a black and white
solution, like just a lawor a cormand is in or a
command is out, it really sort of replicates that
di chot onous i dea we have that things are bl ack
and white or sonebody is good or bad.

So | would reconmend that those kind
of dramatic inpositions would give the illusion
of an effective response w thout addressing the
probl em

When | was thinking about this, |
really realized that retaliation is akin to
bul I yi ng, and we have a huge anount of anti -
bul I yi ng neasures out there that work. And they
are not about telling people you have to be

friends with everyone. Sone of the -- when
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retaliation cones up, you know, there is eye-
rolling about, you know, we can't tell people who
to friend on Facebook. And that's not it. Anti-
bul I yi ng doesn't tell you who to be friends with,
but how not to be friends respectfully,
regardl ess of your beliefs. So | would send
sonebody to | ook at sone of those.

My ot her suggestions are create an
environnment that enbraces a stance of no
tolerance for naltreatnent. And | use the word
“mal treatment” because | think, in general, an
attitude that people need to be treated decently
will address "don't beat your wife, don't
sexual |y assault people, don't retaliate.” It
has to be a stance of maltreatnent that responds
to all types of nmaltreatnent.

One thing that cane to nme while | was
sitting here that isn't in ny coments is we need
to hold the offender accountable. Wen that
person is reported on, we need to tell that
person, "Hey, if your friends and your famly

starts harassing this victim you are going to
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answer for that."

In the civilian world, sometines
peopl e are charged with intimdation of a w tness
by third party. So we need to think about the
of fender puts a lot of effort into energizing the
community to retaliate. They have the sane power
to quell that retaliation if we hold them
accountable for part of it.

W need to educate and train about not
only what sexual assault and retaliation is, but
how of f enders work, how they use social processes
to their favor. W need to maybe create an
out si de, anonynous, and confidential reporting
system so that reporters aren't re-puni shed.

And perhaps famlies or friends of
peopl e getting retaliated agai nst who nay be
outside the mlitary have a way to file a
conpl aint or make sonet hing heard. And then
t hose commanders that are doing a great job can
be rewarded for that, but those who have units
that continue to get reports of retaliation maybe

coul d be | ooked at individually instead of a
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whi t ewash or a broad-based intervention that
treats everybody the sane.

Sonme people are doing a great job at
not tolerating this, and |I've seen that in
different courts-martial where things will be cut
off right when it starts.

When an intervention is proposed, the
victimneeds to have a dial ogue with whoever is
going to inpose that, so that that's not
perceived as retaliation. |f sonmebody wants to
change a job, talk to the victimfirst, because
otherwise it could be perceived as retaliation,
even if there are good intentions.

Consequenting those who retaliate and
hol di ng byst anders accountable is another thing.
And, finally, rem nd commanders it's not their
job to believe or not believe reports of assault.
They are not to take sides. That is the court's
job. Their job is to provide | eadership and care
to all their Servicenenbers. And we go over and
above protecting the rights of the offender. He

can't go into pretrial confinenent. He can't get
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hi s weapons taken away. He can't be penalized by
his command for allegations that aren't proven
yet. But the punishment for the victimstarts

i medi ately. So we have to hel p conmanders
understand their role is not to choose sides, and
that will trickle down.

So, thank you for letting ne talk
about that.

CHAI R HOLTZMAN: Thank you very nuch
Adm ral Tracey.

VADM R) TRACEY: You made a conment
about conmand is in or command is out. Could you
just -- | didn't track with that.

DR. VALLIERE: Well, ny understandi ng
froma civilian point of viewis that there is a
bi g push, in sexual assault discharging decisions
or in influential decisions, that an outside body
t akes --

VADM R) TRACEY: Take it outside of
t he chain of conmand.

DR VALLIERE: Right.

VADM R) TRACEY: I'msorry. | just
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didn't catch --

DR VALLIERE: So | don't think that's
a necessary step.

VADM R) TRACEY: kay. Do you have
sonme specifics around bullying/anti-bullying
renedi es that you think m ght be effective here?

DR VALLIERE: Well, | think there are
many effective things that have happen in
communities of children where they don't tell
you, for instance, if you don't |ike sonebody,
you don't necessarily have to play with them but
you can't make fun of them And there are
stances of no tolerance, and there is a very
predom nant val ue, say, in a school where they're
saying, "W're not going to tolerate this kind of
behavi or, and you need to be part of that
m ssi on, because we're not going to tolerate it."

And the kids -- | work with a |ot of
littler kids that are com ng through sone of
these, and they are just |ike, you know, "I don't
| i ke that person, but there is no reason to cal

themfat." So they are taught about respectful

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

conflict, respectful disagreenent, and | think
that there are some principles we can grow up to
apply.

And some of what has been tal ked about
today in ternms of the ethics codes, you know, we,
as grownups, we have ethics codes, we have anti -
bul I yi ng and things, those codes we adhere to
that don't necessarily result in crimnal
sanctions. But, for us, they are called ethics
codes of conduct in our profession. And if we
vi ol ate those codes, we can get peer sanctions,
we can get fined, we can get a |lot of things.

And | would say that being a
Servi cenenber is a profession as well, and so,
going along with the other panel's suggestion to
apply -- we already have those systens out there
that work for ethical conduct, and maybe even the
rater's fornms can tal k about, |ike do you adhere
to not maltreating your fellow Soldiers, in sone
of their performance ratings things.

So | think there are things out there

that we can just incorporate with the systemthat

Neal R. Gross and Co., Inc.

216

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

217

exists to address this really inportant problem

VADM R) TRACEY: Thank you.

CHAI R HOLTZMAN. M. Tayl or.

MR, TAYLOR: Well, thanks to both of
you for being here this afternoon and sharing
your views with us, and specifically thanks for
t he support you have given to the mlitary
courts-martial systemthrough your intervention
and your help on both sides of the aisle.

Dr. Soulier, your description of what
happens in the courtroom obvi ously was very
poi gnant and based on cunul ati ve experiences t hat
you' ve had. G ven the nature of the adversaria
process, what suggestions do you have about how
to make the environment sonmehow not quite so
intimdating and quite so | onesone for this
vi cti mwho conmes from a background where there is
not much support?

DR. SOQULI ER: Yeah. |1've thought a
| ot about that, because, again, | can't think of
an experience in a court-martial that isn't

illustrative of what | described. It's a public
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heari ng, obviously. You can't bar people from
coming. | think the thing that sticks out to ne
when | go there is it starts to feel very nuch an
us-versus-them | think, for the victim

The victimliaison is very often
dressed in civilian clothes. She has sone
civilian friends. But there is really just --
out side of the governnment prosecution, it doesn't
really feel like there is anybody really there in
uniformthat is supporting them And I don't
know how you order that, how you nake that
happen. There is nothing wong with supporting
the accused. |'mnot saying, you know, that that

should be barred in itself.

But it is so striking -- | don't know
what the -- honestly, | don't know, because the
courtroomis kind of the nature -- it is what it

is, but I just wish, in particular, it didn't
feel like the victimhad al nost left the
mlitary. Even though they are still in uniform
you get the feeling when you're in the courtroom

like they're really not a part of the mlitary
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anynore, because there is just no Service people
behind them You don't see anybody dressed in
uni f orm

So I don't know if just even having
sonmeone assigned, just the appearance | think of
sonmeone in uni formwould nake a big difference,
sonmeone that | ooks Iike a Soldier that is in
support of that person. | don't know.

MR, TAYLOR Well, as a nmental health
professional famliar with the dynam cs, would
you think it would be appropriate for soneone
| i ke you to spend sone significant anount of tinme
with the victimprior to trial preparing the
victimfor the dynamcs? So at |east when this
feeling of loneliness sets in, it's something
that you've nentally prepared yourself for?

DR. SOQULIER: | have seen, personally,
| think that there's been a pretty significant
transformation in the way that these cases are
carried out, conducted, prosecuted. | think, in
particular, the SVPs are extrenely adept at

caring for, anticipating what is to cone, being
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very sensitive to the victim | think that has
been an extrenely hel pful program

But I would agree also, if you are
going to, you know, pay an expert, fly themin,
go through all that effort, | would totally
support trying to get the nost out of them and
the nost out of themis to definitely bring them
in the day prior, have themwork with, talk to
the victim

You know, we have sat through 40, 50
of these. | nean, it is pretty apparent in our
m nds what is going to conme. And, yes, | think a
conversation, getting to know the victim 1is
al ways extrenmely helpful. And it hel ps us, you
know, better consult to the team for whom we are
wor ki ng al so.

MR. TAYLOR So then | guess the book-
end question to that is, after the event itself,
is there a period of time during which it is
particularly helpful for the victimto have
access to sonmeone |like you to tal k about what

happened and share experiences and try to nove
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beyond to the next step?

DR. SOULIER: Well, | think prior and
after, right. | nean, obviously, we are not
going to stick around, but |I think that it's
extrenely -- for someone who has been
traumati zed, every tinme they retell this, every
time they kind of reopen this can of wornms, so to
speak, it is extrenely activating.

And there can be very debilitating
effects that happen following a trial for which,
yes, a victimshould be warned. And they shoul d
anticipate they are going to need sone further
support. They are going to need soneone to | ook
after themand to not ignore that and to pretend
| i ke they have to act like it's okay because the
trial is over now, life has to go on.

MR. TAYLOR |Is there a rule of thunb
t hat you have about how | ong that treatnent m ght
be necessary for people that you have dealt wth
in the past?

DR. SOULIER. Well, the rule of thunb

is really your ability to function. So you
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measure how you are doing by your ability to be
enpl oyed, by having your social relationships, to
be able to function. You should be in treatnent
or you should be getting care for yourself unti
you have returned to that baseline function that
you think you are capable of doing. For sone
people that is fairly quick. For others it may
take nonths. For a few it is going to take a
whole lifetime. But it is going to take
probably, on average, sone nonths.

MR, TAYLOR Wuld you think it would
be within the scope of what a nmental health
prof essi onal would provide to also help to equip
the victimw th coping nechanisns for the
ostracismthat mght follow after a trial?

DR SOULIER: Yes. And even before
the trial, definitely. That could be a very apt
topic in a therapy session.

MR, TAYLOR  (Kkay.

DR SQOULI ER  Yes.

MR, TAYLOR  Thank you.

CHAI R HOLTZMAN: Thanks to the two of
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you for com ng and sharing with us your insights
into this. O course, they are very disturbing
and very troubling, but I think the inportant
nmessage that you are giving us is just a
followon to what we heard before, which is that
the retaliation starts right away. And even if
it's not overt, retaliation in the sense that
per haps sone of the people who are there for the
accuser, friends of the accused, and care for the
accused, and legitimately don't believe it and
just want to be there for their buddy or their
friend. But it's a formof -- but it's very
hurtful, fromwhat you' re saying, to the victim
And the victimfeels very isolated and al one.

| just have a few questions here.
Have you heard, in the course of your work, of
ot her kinds of retaliation when you are dealing
with -- for exanple, you' re representing the
trial counsel. Does the victimtalk about other
retaliations that have taken place? Are you
aware, in the sanme way, of other kinds of

retaliation that seens to be systematic the way
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this does in the courtroonf

DR. SOULIER: Do you nean retaliations
that don't concern particularly the victim but
may concern other players in the systemor --

CHAI R HOLTZMAN: Wl l, concern the
victim but don't take place in the courtroom

DR. SOULIER: Oh, certainly. Right.
That's what | focused ny testinony --

CHAI R HOLTZMAN: \What are sone of the
best exanples that you have? | nean, do you just
find something that's systematic? O are these
random or are they typical? Can you describe
t hat ?

DR. SOULIER. Right. | focused nore
on the judicial proceedings thenselves, but she
woul d even argue, you know, prior the allegation
post-al |l egation, during all of that tine, you
know, the nbst conmmon exanpl es are, you know, the
i sol ation.

Like | said, nost typically, they have
to kind of start over, to sonme degree. They have

to formnew friendships. Very often they have
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got to step out of the Arny comrunity or the
mlitary community in sone way and go nake new

civilian friendshi ps.

So the social factor is critical. And

it is also a professional factor, like we talked
about earlier today, how it influences and
affects their ability to just do their job, to
mai ntai n concentration, to feel respected, to
feel like they are still part of the team and the
m ssi on thensel ves.

| cited, you know, one extrene
exanple. There are extrene exanples out there
where, you know, victins explicitly don't feel
bel i eved by a conmmandi ng officer in sone way, or
t hat has been communicated to themvery directly.

| cited the one exanpl e where she was
di sciplined specifically for sonme substance use
and sone ot her conduct issues, and from her
perception it felt out of character, it felt as a
direct result of the allegation, the disruption
that she had created to their organi zation

That's a nore extrenme exanpl e.
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But | would say, again, the nessage
fromtoday is retaliation is nore common than
not. It is going to happen, and you' ve got to be
on the | ookout for it.

CHAI R HOLTZMAN: Now, | can't renenber
-- 1 think it was you, Dr. Valliere, who
menti oned that we have statistics on PTSD and its
rel ati onship to enotional support fromfriends.
Was that you?

DR VALLIERE: Right.

CHAI R HOLTZMAN: Can you give ne the
statistics or the --

DR VALLIERE: | don't know all of the
statistics. | do know that social support is
probably the nunber one factor in mtigating the
presence and persistence, the devel opnent and
persi stence of PTSD trauma. And that goes both
for children and adults.

CHAIR HOLTZMAN: Is there research on
that that you are citing, or is that --

DR. VALLI ERE: VYes.

CHAI R HOLTZMAN: Maybe you coul d
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provide it when you have a chance to --

DR. VALLIERE: Ch, certainly.

CHAIR HOLTZMAN: -- to the committee.
You said that -- just one second. What you said
is so troubling. I'mjust really trying to
figure out how we devel op solutions. | guess
that's the nost inportant thing. And |
appreci ate your suggestion about | ooking at the
bul I yi ng practices and seei ng whet her those can
be utilized to protect the victim

What about the transfer, the right of
the victimto get transferred out of the unit?
How does that work in ternms of dealing with
retaliation? Can you speak to that at all? |Is
that an effective systemor not effective or --

DR. VALLIERE: | think that's a
particul ar place where dialogue with the victim
has to occur, because if it's inposed it feels
like, well, they're getting rid of me. Because |
have had that. But if it's not, it feels |ike
retaliation because she has to go back to the

same work or supervisor who assaulted her.
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| don't think it's very hard to sit
down with a victimand say, you know, "Wat do
you need?" And sone want to not be noved because
maybe there is sone retaliation going on, but her
only three good friends who support her are
there, or she trusts her NCOto protect her from
sonme, and sonme want to get out of dodge as far as
possi bl e.

So | think a conversation about
transfer needs to happen. And then, if the unit
cohesion is disrupted enough, then it may have to
be made whether or not the victimlikes it or
not. But at least if her wi shes were taken into
account, and the reasons for the deci sion,
whatever it may be, are explained, information --
and | think Dr. Soulier would agree with ne. The
nore information a victimhas about the process,
about the anticipation, how the decisions are
made, what the ram fications of these deci sions
woul d be, even if they don't |ike the decision,
to be included in the information feels very

supportive at all tines.
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So | think that's inportant. But,
second, what's inportant is not only to transfer
the victim but there has been nore than a
handful of cases where the victimhas been
transferred and her perpetrator gets transferred
to the sane place |like three nonths later. And
now t he new conmand, you know, has no idea what's
going on. He starts his stuff again, trashing
her and saying all the trouble she caused at the
| ast fort or whatever.

So the transfer issue needs to be
| ooked at pretty proactively and in two parts,
because transferring soneone el se and t hen
shi pping the sane problemright to the sane
pl ace, that feels like retaliation at worst, or
just general disregard and insensitivity at best
when that happens.

CHAI R HOLTZMAN: Do you have any ot her
guestions?

VADM R) TRACEY: Just one | ast
guestion for Dr. Soulier. Wat opportunities

have you had, if any, to describe what you
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described to us to court-martial convening
authorities, other line commanders, people who
own the responsibility for setting up the
conditions that would make retaliation |ess

i kely?

DR SOULIER: | have not.

VADM R) TRACEY: It mght be kind of
interesting to do that. Once you're a commander
you actually don't get to be in the courtroom

DR, SOULIER: You're right.

CHAI R HOLTZMAN: Wl l, we have no
further questions. But if anything occurs to you
about suggested renedi es and recommendati ons, we
woul d of course wel cone receiving them from you.
And t hank you very, very nmuch again for your
t esti nony.

DR. SOQULI ER: Thank you.

DR. VALLI ERE: Thank you.

CHAIR HOLTZMAN: We'll take a five-
m nut e break.

(Wher eupon, the above-entitled natter

went off the record at 1:50 p.m and resuned at
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2:15 p.m)

CHAI R HOLTZMAN: Wl cone back,
ever ybody.

W are now on the next panel of very
di stingui shed presenters on Policies, Practices,
and Prevention of Retaliation Wthin the Mlitary
Services. CQur presenters are Ms. Mbnique
Ferrell, Director, US. Arny, SHARP; Col onel
Scott S. Jensen, Branch Head, U. S. Marine Corps,
Headquarters, Marine Corps SAPR, M. Jay Aanrud -
- did 1 --

MR. AANRUD: That's cl ose enough,
am
CHAI R HOLTZMAN:  Well, close enough is

not right when it cones to a nane.

MR AANRUD: Aanr ud.

CHAI R HOLTZMAN: Ch, Aanrud. Ckay.

MR. AANRUD: Thank you.

CHAI R HOLTZMAN: When we get away from
French --

(Laughter.)

CHAIR HOLTZMAN: -- I'min big
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trouble. Okay. Deputy Director, Headquarters,
U S Ar Force SAPR Rear Admral Richard P.
Snyder, Director, Twenty-First Century Sail or
Ofice.

Vel conme to all of you, and we'll start
with Ms. Monique Ferrell.

M5. FERRELL: Good afternoon.

CHAI R HOLTZMAN: Good afternoon, and
t hank you so nuch, all of you, for com ng and
sharing your expertise with us.

M5. FERRELL: Good afternoon. Thank
you, Chairwoman Holtzman, and Menbers of the
Panel for inviting ne here today to discuss the
critical issue of retaliation. | am Mnique
Ferrell, and I'mthe Director of the Arny's
Sexual Harassment Assault Response and
Prevention, known as SHARP, Program O fice.

| have been in the job for a little
| ess than two nonths, and | am honored to have
been sel ected by senior Arny |eadership to | ead
the programthat both the Secretary of the Arny

and the Chief of Staff of the Arny has identified
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as atop priority.

As inportant as ny professional life
is tome, | feel conpelled to share with you a
little about ny personal life. | amproud to say

that 1'man Arny wife of 31 years, and |I'm al so
an Army nomto an E5 sergeant in our great Arnmny.
|"mextrenely proud of and protective of nmy two
Sol di ers, so these issues of sexual harassnent,
sexual assault, retaliation, and all of the
rel at ed di scussion points are very personal to
nme.

As an Arnmy wife and Army nom | am
just like other menbers of the Anmerican public.
| have entrusted ny famly nmenbers to the great
institution we know as the U S. Arny, and expect
t hat whether they are serving at hone station or
depl oyed to sonme outpost in a foreign country,
they can trust their fellow Servicenenbers to
treat themwth dignity and respect, not violate
themin any way, and if they observe soneone
attenpting to violate them that observer wll

i ntervene and protect them
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| shared this personal bit of
information with you because | believe it wll
gi ve you sone insight into the nexus between ny
personal |ife and nmy professional life and how
this fuels ny interest in Arny prograns that are
focused on taking care of and protecting
Sol di ers.

Al t hough | have been the SHARP
Director for a short time, | bring a | evel of
passi on and conmitnent that | believe is
essential to enhancing the SHARP program It is
easy for me to cone to work every day because |
know that Arny |leaders are comritted to the
prevention of sexual assault and retaliation.

The Arny, like the other Services, has
seen a promising trend. Recent survey data
i ndicates that the Arny's preval ence of sexual
assault has decreased whil e sinmultaneously
reporting has increased over the past two years.
We believe this is a sign of growing trust and
confidence in our response and accountability

syst ens.
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W recogni ze that continuing to
elimnate retaliation -- real or perceived --
agai nst victins, wtnesses, bystanders, and first
responders, is key to building upon other
successes, and ultimately achieving the change in
culture we seek. Retaliation threatens
survivors, deters bystanders, and divides units,
and in the process destroys the trust that is the
foundati on of our readi ness.

We know that retaliation is real, that
it inmpedes reporting, and that it is nost
preval ent at the peer and i mredi at e supervi sor
| evel . The Arny continues to address the issue
of retaliation proactively, including adopting
policies for expedited transfers for victins, the
i mpl enentati on of the special victimcounsel
program greater protections of victimprivacy,
and prevention and training initiatives that seek
to educate all Servicenmenbers on the unique
aspects of this crime and the devastating effects
on victins.

The Departnent of the Arny | nspector
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General, DAIG conplaint process and Sexual
Assault Review Boards -- we call them our SARBs -
- are tools we use to receive conplaints and
respond to allegations of retaliation. The DAIG
executes a conplaint systemfor retaliation and
reprisal in accordance with the Mlitary

Wi st | ebl ower Protection Act.

Further, our first responders serve as
key advisors to command teans and victins
reporting alleged retaliation to assist in
prevention efforts and ensure all are inforned of
rights, policies, and procedures related to this
i ssue. These first responders include our Sexual
Assault Response Coordi nators, our SARCs, victim
advocates, we call them VAs, special victim
prosecutors, and SVCs.

Qur anal ysis of the npbst recent survey
data shows us that we have nade sonme in-roads.
There were promsing results fromcomuand climate
surveys, indicating that over 90 percent of
Sol diers across the Arny believe that their chain

of command took sexual assault seriously,
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encour aged reporting, and woul d take appropriate
action on reports, but we do believe that we nust
do better.

The Chief of Staff and the Secretary
of the Arny have identified understandi ng,
defini ng, addressing, and preventing retaliation
as critical to our readiness as an Arny. First,
we nmust work to understand retaliation in our
formations. As Mjor General Snow told you this
norning, retaliation is an unbrella termthat
enconpasses a w de range of conduct, professional
and soci al .

The Arny, like the other Services,
will rely on feedback frommultiple sources to
i ncl ude comanders and non-conmm ssi oned officers
that care for their Soldiers and are working to
enhance trust. W wll also use data fromthe
RAND M litary Workplace Study and the Survivor
Experi ence Survey to gauge the preval ence of
percei ved retaliation, the source of perceived
retaliation, and the types of retaliation

percei ved by victins.
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Data from conmmand clinmate surveys and
focus group research fromour Arny Research
Institute will provide further understandi ng of
per ceptions of command support and of
consequences for reporting sexual assault across
t he Arny.

This data provides useful information
but has inherent limtations and cannot repl ace
t he val ue of speaking with survivors directly
about their experiences. To truly understand the
nuances and effects of retaliation, we nust
listen to those victins and engage i n open-ended
conversations about retaliation.

To this end, we have expanded our
capabilities to obtain firsthand i nput on how we
can reduce retaliation. The Chief of Staff of
the Arny established a Victinms' Advisory Panel to
nmeet with survivors and first responders tw ce
annually in an intensive and w de-rangi ng snall
group di scussi on.

Additionally, the Chief of Staff

brought a panel of survivors to the SHARP summit
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we hosted in February to discuss their individual
experiences with retaliation with an audi ence of
all of the Arny's two-star and above command
teans. These inval uabl e conversati ons happeni ng
across the Arny, as conmanders neet personally
with victinmse and with first responders, such as
SVC and BAs.

In 2014, the Arny began a pil ot
programto establish 14 SHARP resource centers.
These centers host SHARP first responders from
prevention, advocacy, |egal, |aw enforcenent,

i nvestigation, nedical, and chapl aincy services.
These centers were established to enhance nulti -
di sciplinary col |l aboration and serve as a one-
stop shop for comranders, victinms, and SHARP

per sonnel .

Second, the Arnmy has worked to define
“retaliation.” The Secretary of the Arny issued
a punitive directive in 2014 that prohibits
retaliation, ostracism and acts of maltreatnent.
Acts of professional retaliation violate both

existing Articles of the Uniform Code of MIlitary
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Justice, including maltreatnent and obstruction
of justice, and punitive provisions of Arny
regul ati ons that prohibit hazing and bullying.
Social retaliation is nore conplex and nust
primarily be addressed through prevention,

trai ning, and command authority that demands and
reinforces a culture of dignity and respect.

W fully expect that our enphasis on
a command aut hority, having the conversati on,
will help us address social retaliation. On 31
March 2015, the Sergeant Major of the Arny
| aunched a "Not in My Squad, Not in Qur Arny, W
are Trusted Professionals" canpaign. This
initiative addresses the gap the Arny has
identified in the know edge, experience, and
actions in first-line |eaders in regards to the
Arny prof ession.

The canpaign, in a grass-roots
approach, is neant to reinforce a climte of
dignity and respect founded on good order and
discipline. This effort highlights the critical

rol e of our non-commi ssioned officer corps in
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| eadi ng and sustaining a val ues-based

organi zati on where every Sol dier can ful fill

their full potential in an environnment of dignity
and respect founded on trust.

Third, the Arny has put in place
procedures to ensure appropriate accountability
for those who retaliate. |In 2015, the Secretary
of the Arny directed that all allegations of
retaliation against victins, bystanders, and
first responders be investigated by either |aw
enforcenent or at the O-5 command | evel, and that
all investigations be nonitored by the senior
i nstal l ati on commander, program |l ead at the
nont hl y Sexual Assault Revi ew Board neeti ngs.

These procedures ensure transparency
for victine and visibility for senior |eaders.
In addition, my office is devel oping a set of
nmetrics to be inplenented at our SHARP resource
centers. These nmetrics will provide data on
al l egations of retaliation that can be used to
informfuture policy and training enhancenents.

Fourth, the Arny has noved toward
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i mproving training. The curriculumof the |ega
trai ning for commanders and conmand sergeants
maj or, the pre-command course taught at Fort
Leavenworth to all incom ng brigade commanders,
and |l ocal installation pre-command courses for
i ncom ng conpany conmanders and first sergeants,
have been revised to directly address the issue
of retaliation.

Addi tionally, the Judge Advocate
General provided a block of instruction at the
SHARP summt on the conplexities of retaliation,
the available tools for addressing retaliation,
and the procedures set forth in the new Secretary
of the Arny Directives. On a larger scale, the
Arny is revising its officer and enlisted
training curriculumby defining "retaliation,"
provi ding instruction on recogni zi ng signs of
possible retaliation, and incorporating scenarios
i nt o supervisor training.

Recently devel oped Arny ELI TE trai ni ng
provi des interactive, avatar-based training to

assi st junior |leaders in devel oping their

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

mentori ng and counseling skills focused on
Soldiers in crisis. Current research efforts are
focused on devel opi ng the new ELI TE- Li ke SHARP
training application that will support training
of Army conmand teans on the roles and

responsi bilities of the conmand teamin

i mpl enenting the Arny SHARP programin

or gani zat i ons.

Finally, the Arny is devel opi ng
training to enhance the capabilities of SARCs and
VAs in preventing and responding to retaliation
allegations. This training will be incorporated
in all initial and annual refresher certification
t rai ni ng.

Throughout all of these efforts, the
Arny recogni zes several core elenents are
essential to reinforce a culture of dignity and
respect. W nust enabl e commanders at the | owest
| evel , enpower victins and bystanders to cone
forward, and provide victins with a voi ce.

| ook forward to answering your

guesti ons.
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CHAI R HOLTZMAN: Thank you very nuch
Ms. Ferrell.

W will now hear from Col onel Jensen
Col onel, thank you very nuch.

COL JENSEN: 1'd like to take -- thank
t he panel for the opportunity to discuss victim
retaliation prevention and response in the Marine
Corps. M goal today is to provide an overvi ew
of our policies and practices and to stress our
absol ute commtnent to addressing all of the
negati ve experiences reported by victins, to
i ncl ude professional or social retaliation

The Marine Corps takes allegations and
acts of retaliation seriously. W recognize the
detrinmental inpact retaliation has on our victins
and on our unit readiness. |In order to protect
our nation's interest anywhere in the world in a
nonent's notice, we nust remain faithful to our
fellow Marines. Retaliatory behavior negatively
i mpacts unit cohesion and detracts from our
conbat readiness, and it has no place in our

cor ps.
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To address retaliation, the Mrine
Cor ps enpowers subordi nate | eaders by providing
themw th resources in the formof policy,
trai ni ng, and gui dance. Wile Marines of all
ranks are responsible for preventing retaliation,
our small unit |eaders are ultinmately the center
of gravity.

I n our service-w de canpaign to
address retaliation, we will continue to provide
unit | eaders with the tools needed to acconplish
their mssion. The Marine Corps has |ong
acknow edged retaliation is a destructive
behavior. |In 2006 and in 2010, retaliation was
i ncorporated or nodified in our Marine Corps
orders, as well as related gui dance t hat
addressed m sconduct, crim nal behavior, and
I nappropriate social nedia usage. W continue to
rel ease new and revi sed policy that specifically
speaks to retaliation.

Commanders are expected to foster an
envi ronnment that encourages reporting of sexual

assault without the fear of reprisal. Recent
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survey data shows conmanders have been successf ul
in this regard, with 87 percent of Marines
surveyed indicating that their unit provided a
saf e envi ronnment agai nst sexual assault. Data

al so shows that our efforts are working to both
prevent this crime and i ncrease confidence in our
response system

Approxi mately 1,000 fewer Marines were
victinms of unwanted sexual assault in FY14
conpared to FY12. That represents a decrease of
approxi mately 30 percent. In the sane two-year
timeframe, reports of sexual assault increased by
94 percent. This neans that fewer Marines are
bei ng assaulted and that nore Marines are
confortable com ng forward.

The Marine Corps is taking i mrediate
and long-term steps to further address
retaliation. W recognize that retaliation does
not just occur in the context of one issue such
as sexual assault, and, therefore, it requires a
mul ti-disciplinary approach

Qur conprehensi ve approach consists of
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six focus areas that 1'd like to go over briefly
with you now. First, and this is an area we are
seei ng and having the nost imedi ate inpact, is
comuni cati ons outreach, with the goal of neeting
all ranks and ages of Marines wherever they may
be -- on duty, on liberty, or online.

Qur diverse comuni cati on strategy
ensures that we reach as w de an audi ence as
possi bl e by | everagi ng print publications,

i nf ographi cs, and ot her public service
announcenents, and personal face-to-face
i nteractions.

For exanple, we have integrated the
topic of retaliation into our face-to-face fl eet
engagenents, where | and other team nenbers
travel to installations across the Corps to talk
to Marines about our SAPR initiatives.
Additionally, retaliation-themed service
announcenents have been prepared for Marine Corps
soci al nedia, where we have been able to reach
upwar ds of 400, 000 people with a single post on

our social nedia outlets.
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Second, we are infusing retaliation
prevention and response neasures into all of our
training efforts, capitalizing on our established
SAPR training conti nuumthat educates our Marines
according to their specific grades and
responsi bilities.

All SAPR training for |eaders is being
expanded to integrate recent retaliation policy
changes and will outline additional strategies
for prevention and response as they becone nore -
- we ask themto becone nore sensitive to their
interaction with the victins in their comuands.

Finally, we are also providing our
SAPR professionals -- our sexual assault response
coordinators and civilian and uniformed victim
advocates -- with critical training to expand
their know edge in the ability to respond to
retaliation.

A conprehensi ve | ook at prevention and
response protocols is our third area of focus.
The Marine Corps version of the sexual assault

i nci dent response oversight report, which is
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desi gned for conmanders to conplete within eight
days of an unrestricted report of sexual assault,
i s being broadened beyond the DoD requirenents to
include fields that will ensure comrmanders

di scuss retaliation with victinms, informng them
of their rights and all avail abl e resources.

In addition, the checklist used by
SARPs and victi madvocates during their nonthly
check-ins with victins is being revised to
i ncl ude questions about retaliation.

Fourth, in order to increase our
under standi ng of the situation on the ground, we
are devel oping research projects that will delve
into retaliation, identifying the questions
needed to truly and conpletely define the issue
in future iterations of surveys given to the
Servi ces, such as the specific types of
retaliatory behavior that people are experiencing
in our ranks.

Qur fifth area of focus involves
continued coll aboration with the |nspector

General's Ofice and the Judge Advocate Genera
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Division to clarify and refine policy and
procedures. W are also working with | ocal judge
advocates who are aware of the | egal issues
surroundi ng retaliation and can assi st conmanders
accordingly. Legal training courses have been
and will continue to be updated to address types
of retaliation and strategi es for respondi ng.

Qur sixth and final area of focus is
preventing online retaliation and cyberbullvying,
whi ch creates hostile command clinmates and
presents a barrier to reporting. The Marine
Cor ps has existing social nmedia guidance and
directives that enable conmanders to take action
agai nst Marines who engage in online retaliation.
But we are working to devel op additional and nore
effective tools for | eadership to identify and
address what is going on online within their
units.

Through these six areas of focus, our
goal is to effectively rai se awareness of this
| ssue, provide the tools for commanders and all

Marines to identify and correct any instances of
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retaliation no matter where it occurs, and to
prevent retaliation fromoccurring in the first
pl ace.

Leadership is critical to our fight
agai nst sexual assault and retaliation. Qur SAPR
canpai gn plan was built around the central role
of the commander, and the principle, the decisive
and engaged | eadership is our greatest weapon in
the battle.

Commander s have al ways been
responsi bl e for | ooking after the safety and
wel | -being of their Marines; this includes
effectively addressing and ultimately preventing
retaliation.

| thank you again for the opportunity
to meet with you today and | ook forward to your
guesti ons.

CHAI R HOLTZMAN:  Thank you very nuch
Col onel .

W will next hear from Rear Admira
Richard P. Snyder. Admral, welcone.

RADM SNYDER: Thank you, and good
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aft ernoon, Madam Chai rman Hol t zman, nenbers of
the Panel. |, too, appreciate the opportunity to
talk with you this afternoon about the Navy's
sexual assault prevention and response efforts,
and particularly the issue of retaliation agai nst
victins of sexual assault.

The Navy is making progress in our
sexual assault prevention and response efforts,
but nmore can and will be done. W recently
| earned fromthe RAND MIlitary Wrkpl ace Gender
Rel ati ons Survey that about 62 percent of DoD
wonen experienced -- reported experiencing
negative actions after a sexual assault. These
reported actions included professional or social
retaliation, adm nistrative actions they did not
want, and/or punishnments for any infractions or
violations as a result of their sexual assault.

Whi |l e these actions as descri bed above
could be retaliation, they could al so be non-
retaliatory, negative professional, social, or
adm ni strative actions, or being held

appropriately accountable for msconduct. That
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said, anything that discourages victinms from
reporting a sexual assault or creates a barrier
to reporting is a concern.

It's contrary to our core val ues.
When victinms don't cone forward, we can't give
them the hel p they need, and we can't hold
of fenders appropriately accountable. Wether
it's victinms experiencing retaliation or
experienci ng other negative consequences of
reporting, we nust address the issue, so we can
elimnate, better mtigate, and properly respond
to these actions.

The Navy has three main |lines of
effort to address this problem-- understandi ng
and education, conmuni cation, and response.
Awar eness and understandi ng of the problemis
critical. Elenents of retaliation are described
in the 2014 SECNAV I nstruction on Whistl ebl ower
Protection as taking or threatening to take an
adver se personnel action, or w thhol ding or
threatening to withhold a favorabl e personnel

action, with respect to a nmenber of the Arned
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Forces, because the nenber reported a crim nal
of f ense.

It includes ostraci smand acts of
mal treat ment commtted by peers of a nmenber, or
by ot her persons when it is done with the intent
to di scourage reporting of a crimnal offense or
interfere with the judicial process.

The RAND survey indicated a high
per cent age of sexual assault victinms experiencing
retaliation or sone other negative action, yet
results fromthe Departnent of Defense clinate
surveys used by all Navy conmands indicate that
Sail ors have a strong trust and confidence in the
command climte, the |eadership, and that
retaliation would not occur within their unit.
To better understand this disparity between the
perception and the experience of those who report
a sexual assault, several initiatives are
under way.

We have asked Fleet units and others
about reports of retaliation from sexual assault

victinms. Qur sexual assault case managenent
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groups, or SACM3s, were direct to ask about
retaliation against victins, wtnesses,
bystanders and first responders. This
information will help us better understand the
problem so we can refine our efforts to address
and respond to it.

W will continue to use the survivor
experience survey and begin using the upcom ng
mlitary justice experience survey to get
addi tional information on the experiences of
victins, to include retaliation and ot her
negati ve consequences of their assault. The
SACM=s will continue their nonthly assessnent of
victimand first responder retaliation, notifying
commands as appropriate so action can be taken.

Formal conmunication to the Fleet on
the issues of retaliation included feedback on
DoD s Decenber report on sexual assault to the
President, including the issue of retaliation,
and an information canpaign to better increase
awar eness and understandi ng of retaliation.

The Navy has taken steps to mtigate
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retaliation through revised training, updated

i nstructions and policy, toolkits for commanders,
and nedi a canpaigns to rai se awareness. Navy's
revised -- Navy revised the annual SAPR trai ning.

Seni or | eader Fl eet engagenents and
nmedi a outreach are all focusing nore on
retaliation. Al first-line supervisor training
and command training are being enhanced with
nodul es on how to prevent, recognize, and respond
to retaliation when it occurs.

W are also working with DoD SAPR to
devel op foll ow on survey questions to better
identify the actions or events that are reported
as retaliation. These responses will allow us to
better understand the problem and focus our
efforts to address it. As we learn nore, we wll
continue to provide relevant information through
a nunber of nedia sources and direct
communi cations with Sailors in the Fleet.

O note, April is Sexual Assault
Awar eness and Preventi on Month, and awar eness and

training on retaliation is a part of nmany
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activities and events taking place throughout the
Fl eet.

Recourses to respond to retaliation
are described in the Secretary of the Navy
VWi st | ebl ower Protection Instruction. It defines
“retaliation" and provides conmanders and victins
with a clear path to reporting and responding to
both reprisal and retaliation. It nakes it a
violation of the UCMJ to commt reprisal or
retaliation.

Actions for responses to other
per cei ved negative consequences are not as clear,
and we are working across the Departnent of
Def ense and with our Navy Judge Advocates and
| nspect or Ceneral to better understand what neans
are legally avail abl e.

Havi ng additi onal unnecessary negative
actions occur to victins of sexual assault or any
traumatic event is wong. They need our support,
not our exclusion. This effort to better
under stand, recogni ze, and respond appropriately

to negative actions, subsequent to a sexual
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assault -- including retaliation -- is very
important. | believe it is also very inportant
to broaden this effort to reprisal, retaliation,
and ot her negative actions for victins of any
traumatic event, not just those of sexual
assaul t.

They hurt the victinms, they discourage
the reporting of other crines, and they reduce
Navy's readiness. It is an inportant effort for
our Sailors and our Navy.

Thank you again for the opportunity to
speak with you this afternoon; | |ook forward to
addr essi ng any questi ons.

CHAI R HOLTZMAN: Thank you very nuch
Admi ral .

Qur next presenter will be M. Jay
Aanrud. Sir?

MR. AANRUD: Good afternoon
Representative Holtzman and di sti ngui shed Panel
menbers. As expressed by ny col |l eagues, |
appreci ate the chance to share sonme of USAF' s --

the U S. Air Force's triunphs and sone trials, as
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we continue our |egacy of facing difficult
chal | enges head on.

The cornerstone of our Service's
effort in conmbating sexual assault is focused on
ensuring every Airnen lives and works in a
heal t hy environnment where he or she is treated
with dignity and respect. Sexual assault is
i nconsi stent with our core values -- integrity
first, service before self, and excellence in al
we do.

Sexual assaults in the Air Force
degrade the very nature of m ssion
acconpl i shnent, inpacting our readiness to
protect and defend freedom at honme and abr oad.
There is no place in an environnment which
espouses dignity and respect for the degradation
of individuals through acts of sexual harassnent
or assault. And there is no place for
prof essional or social retaliation against those
victims, first responders, or coll eagues.

We, as well as the other Services, are

maki ng progress, and we are gaining ground in the
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fight. Over the past three years, preval ence
decreased 25 percent and reporting increased 61
percent. In FY14, approxinately one in 2.4
Airmen who experienced unwant ed sexual contact
reported it, as opposed to one in 5.4 Airnmen in
FY12. These downward trends, while positive,
need to be accel erated.

Air Force leaders of all levels are
personal | y engaged in expl oring and executing new
frontiers and breaking down barriers to solve
this conplex and sensitive issue. The results of
our defense equal opportunity managenent
i nstitute organi zational clinmate surveys, or
DEQCs, shed positive |ight on our command
climate, rmuch |like you have heard fromthe other
Ser vi ces.

Highlights in this area include
overwhel m ng confidence that our Airnen's chain
of command takes sexual assault reports
seriously, that they take steps to protect the
safety of individuals naking a report, that they

support those individuals and woul d take
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corrective action to address the factors that may
have |l ed to the sexual assault.

As inportant to the stated confidence
in the chain of command, there were literally no
Ai rmen who reported that their chain of command
woul d not at all be likely to take a report
seriously. Taken in aggregate with other
responses within the survey, the DEOCCs results
reinforced that our Airnmen believe, respect, and
trust our prom nent factors in their conmand
climte.

At the sane tinme, one of the many
chal l enges in our prevention and response efforts
is that of victimretaliation. For instance,
survivor experience survey data adm ni stered
exclusively to Air Force victins of sexual
assaul t, asked about the extent of either
prof essional or social retaliation. Mre than
hal f of the fenmale Airnmen who reported a sexua
assault experienced sone formof retaliation.

Approximately a third of femal e Airnen

reported professional retaliation, or nore than
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hal f perceived social retaliation. So
retaliation is present in the Air Force, and it
is also a conplex problemto categorize or
identify within the context of a sexual assault.

Large margins of error driven by small
sanpl e size often inhibit conclusive analysis,
but it does informthe problemidentification.
In addition, the actual definitions for
retaliation are broad in scope and potentially
open for msinterpretation. For exanple,
dependi ng on one's perspective, investigation
that would find underage drinking or drug usage,
and subsequently result in collateral punishnent,
may be perceived within surveys or within focus
group answers as retaliation in general.

| n anot her instance, the comrander or
supervi sor may nake wor kpl ace deci sions regardi ng
| ocations or shifts for accommodating a victims
nmedi cal, | egal, or other schedul e requirenents.
And while well intended, this adm nistrative
action may be perceived or reported as

retaliation when in fact such action is, like |
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nmenti oned, well intended for the Airnen, the
unit, or the mssion or task at hand.

So these two exanples are sinply
offered to highlight that while our surveys on
retaliation have inproved with nore precise
definitions and bounding to gather nore accurate
and actionable data, we still need to inprove our
continuing efforts to properly identify the
probl em categorize and counter it.

The perception of the Force related to
sexual assault and sexual harassnment are al so
captured in the DECCs. The responses fromthe
DEQCCs indicate that about two-thirds of the
Force-perceived unit nenbers in general are not
at all likely to respond in a retaliatory way.
But nearly one-half of the respondents perceive
that the alleged offender or their associates
woul d have sone |l evel of likelihood to retaliate
against a victim

The bottomline is: retaliation is
occurring. Social retaliation appears to be nore

preval ent than professional retaliation, and
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their perceptions of the problemdifferent
bet ween victins and the Force in general.

The Air Force believes that
retaliation in any formis unacceptable, and we
are addressing it in several ways. Qur Air Force
I nstruction on the sexual assault prevention and
response program has been recently rewitten and
expanded to i ncorporate and codi fy nunerous
provisions of law in the span of 2010 to 2014.

As our policy keystone, this docunent
est abl i shes comander/ supervi sor roles and
requi renents during the program execution. In
particul ar, conmanders are tasked to protect
sexual assault victins, w tnesses, bystanders who
i ntervene, responders, or other parties to an
i nci dent from coercion, ostracism naltreatnment,
discrimnation, reprisal, and retaliation.

The case managenent group is the venue
for deliberate, planned review. It requires
retaliation conplaint discussion and a victims
commander's plan to i medi ately address the

retaliation. |In a report of coercion,
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retaliation, ostracism nmaltreatnent, or reprisal
remai ns on the agenda for status of updates until
the victims case has reached final disposition

or has been appropriately addressed according to

the installation Inspector General and the CMG

Chai r.

This forum ensures review and
accountability -- two key conmponents -- and in
the future will informdata contracting efforts

potentially to evaluate our intercession efforts.
Wil e our policy establishes a position of
retaliation and prohibits such negative behavi or,
we al so require training, educate and inform
victims, first-line supervisors, conmanders, and
our Airmen at |arge.

This training begins at a session,
t hroughout basic training and specialty training,
at the installation level for first-term airnen,
t hroughout all of our officer and enlisted
professional mlitary education and squadron
group and wi ng conmander training.

Qur annual training includes program
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revi ews, standards expectations, and snmall group
nodul e training vignettes. One nodule, for

i nstance, | abel ed Enpathy Matters, is a group

di scussi on intended to assist wi ng and squadron
commanders, first sergeants, and supervisors with
addressing fornms of retaliation.

It educates airnmen about the positive
effects victimenpathy has in pronoting respect,
heal t hy work environnents, and reducing potenti al
for retaliation.

Thi s nodul ar training scenario and
ot hers provide flexible, catered opportunities to
commanders in educating their airmen on this
crime in general and on both policy and intent to
counter retaliation specifically.

The Air Force recognizes that
retaliation exists and is detrinmental to victim
care, good order and discipline, and m ssion
acconplishnent. Both established policy and
training efforts are provided to | eaders at every
| evel of supervision to conbat this negative

consequence and reduce its preval ence, eventually
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el i m nati ng such behavi or altogether.

Recognition, policy, and training are
our primary tools provided to our | eaders and
commanders, are a critical conponent in the Air
Force of prevention and response efforts, and
they will be updated, reviewed, tracked, and
enforced accordingly to continue such positive
progr ess.

Thank you very much.

CHAI R HOLTZMAN:  Thank you.

M. Tayl or.

MR, TAYLOR Well, let nme start by
t hanki ng each of you for your many years of
public service, service to the mlitary. |
certainly appreciate the testinony to the
strength of the Arny famly. Thank you very much
for your famly's service as well.

| would like for each of you to answer
this question just in turn. W'Ill start with the
Arny and just go down the panel. Wat do your
records show about the office or the person to

whom retaliation conplaints are nost often nmade?
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Who normal Iy gets the first report? Do you have
evi dence or records of that?

M5. FERRELL: | don't know that we
have specific records that we have quantified
exactly who woul d be the person nost often to
receive clainms of retaliation. So | don't know
that we have captured statistics on that.

MR. TAYLOR (Ckay. Does anyone have
an answer to that, or an intuitive feel for how
this works?

RADM SNYDER: | guess | would offer no
evi dence but an intuitive feel that as we | ook
t hrough the instruction, the two el ements here,
reprisal and retaliation, are |G business. And
so certainly our Inspector Generals, as they cone
t hrough the process, keep track of the conplaints
made to the 1 G

The i ssues of ostraci sm and
mal treatment are really conmander's busi ness or
| egal busi ness through our major crimnal
i nvestigation offices or our conmanders. Those

woul d be nore difficult | think to sense broadly
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because, you know, they are all handled in

di fferent manners dependi ng on the accusation and
the findings. But intuitively, | nean, those are
sort of the two areas that | kind of |ook at
these conplaints in, either the
reprisal/retaliation |G piece or the
ostraci sninal treat nent comrand pi ece.

MR, TAYLOR Wul d anyone |i ke to add
to that?

COL JENSEN: Sir, if | could take a
shot at that as well. Fromthe informal side, we
are seeing, particularly as we shine nore |ight
on this topic, that the reports -- and maybe not
preci sely what you're asking -- towards what
you' re asking, are going to the sexual assault
response coordi nators, the victimadvocates, or
the victimlegal counsels, the new establishnent.
That's oftentines |I think where we first are
going to get an indicator, because they are
trusted agents with those victins.

And then the advice they get from any

one of those entities will help steer them
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towards if there is an informal need, or we are
also finding in many cases that they are

di spelling a perception that in fact there wasn't
a case of retaliation.

Just | ast week we had two exanpl es of
two young | adi es who thought they were being
retaliated against. Wen they conveyed that to
their SARC, and they |ooked into it, those that
t hey thought were retaliating against them
weren't even aware that they had reported a
crime. But because they were |ow | evel |eaders,
t hey were questioning their absence at work.

And so it was those questions that
were leading -- so by resolving that conflict,
the retaliation was elimnated fromthe table,
and better accommodati ons coul d be made for the
victims. It was a m sunderstanding. That will
never be recorded in any formal record of a
potential retaliation or a resolution to it, but
we are seeing it nore and nore at that |evel,
particularly as we shine nore light on it.

MR. TAYLOR  Thank you, Col onel
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Jensen.

Do you want to add anything to that,
M. Aanrud?

MR AANRUD: |'d like to piggyback one
piece on that, and that is -- I'massuning it

woul d be the same thing, that the SARC woul d
gui de that individual to the Inspector General
for that discussion piece, the same way that a
commander in those cases may guide themto the

| nspector Ceneral. And it would be the Inspector
General's role to solve that potentially as much
as the SARCs doing it thensel ves.

So they are the professionals trained
to nmake that determ nation. | doubt that that
determ nati on woul d be nade at the SARC | evel.
They don't -- they wouldn't have the opportunity
to prevent sonebody from going forward to report
retaliation to the Inspector Ceneral.

MR. TAYLOR And that is really what
|"mgetting to, because what |'mwondering is
whet her each service has a particul ar nethodol ogy

by whi ch, once the conplaint is nmade, you then
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acconpany the person to the I1G send the person
to the 1 G conduct sonme sort of prelimnary

i nvestigation as you descri bed, Col onel Jensen,
that satisfies the victimthat in fact he or she
has not been the subject of retaliation.

So could each of you comment on how
you see your Service playing this out over a
period of tinme, and the extent to which your
office nmonitors or tracks this information? 1In
ot her words, once it goes into the I G s channel,
are you hands off, or do you continue to nonitor
the situation to see what actually happens at the
end of the day? |If each Service could just
answer that.

M5. FERRELL: Sure. | expect that the
first touch point would be our SHARP
prof essi onal s, because those are the individuals
that our victins feel confortabl e speaking to.
Sonetimes they feel confortable speaking to
soneone wWthin the command, so -- in their chain
of command. And so they would go and report that

they are feeling that they are being retaliated
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agai nst.

As has been previously said, it could
be resolved in the command chain, but, if not,
what | think is really going to be successfu
within the Arnmy is the fact that we have these 14
resource centers where we have conbi ned all of
our services. And a SHARP professional, such as
a SARC or the victimadvocate, if they believe
it's a situation of retaliation, they can then
direct the victimto the |G who would capture
and then proceed with the investigative side of
t hi ngs.

In regards, sir, to your question as
to whether ny office tracks this information, we
have not done so in the past.

RADM SNYDER: Yes, sir. You know,
your question points to the inportance of the
educati on and awar eness piece of this, and the --
and we do it and we will continue to do it, of
notifying and i nform ng and educating the folks
that could be that first touch point, whether

it's one of the resources avail able specifically
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to a sexual assault victim or the conmmand

| eadership team that they understand that when
that allegation is made they' ve got to take
action, and that action is typically going to be
refer it to the Inspector General, who can then
do an initial investigation to deterni ne whether
this heads down the reprisal/retaliation path or
whet her this down the ostraci sm nmaltreatnent
pat h.

And, like Arny, you know, the I G runs
their process. W don't necessarily follow up,
but clearly the results of those investigations
are inportant to us.

MR. TAYLOR  Col onel Jensen?

COL JENSEN: Sir, | think at the OSD
| evel they have hel ped us out with that, too, by
defining the requirenent that was nentioned in
one of the other nenber's statements, that the
nont hl y case managenent groups will now ask and
nonitor any retaliatory accusations that are nade
on behalf of a victim and that the guidance then

will be that that case will be tracked by the
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chair of that case managenent group until

concl usi on of -- adequate concl usi on has been
addressed, whether that's in a command | evel ,
dependi ng on the type of accusation, or whether
it's at the 1G |evel.

So the oversight becones the case
managemnment group chair by OSD policy, for that
occurrence. And | believe that applies to all
four Services. And we, at this point, do not
nmonitor the |G activities. But, as the Adm ral
said, the outcones would certainly be of
i nportance to us as well.

MR AANRUD: Sir, | was the conmmander
up in Alaska, and oftentinmes stood in place of
the wi ng conmander there, as the installation
commander. And regularly the |Inspector General
woul d report to ne the status, or at |east the
nunber of conplaints that -- so retaliation, if
there is such a formof -- or a box to put in
general retaliation, that kind of dispute or that
ki nd of investigation, I would know of it, and

then | would know of it when it was cl osed or how
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it was resolved. And that was -- whether it was
a sexual assault retaliation or any other kind of
formal professional retaliation.

So there is a -- the feedback | oop for
that when it does go in the Inspector Ceneral's
systemthat is tracked and regularly briefed up
to the installati on commander, which we consi der
t he sane words you heard, centers of gravity, in
this effort.

One of the problens, though, that
we're running intois trying to do the math, and
part of that is that victins, they have the --

t hey had 51 percent of the vote. Wen they are
deci di ng how nuch of the resources to use, how
much are they going to utilize the SVCs, the SAPR
VAs, the SARCs, to help themtruly wal k through
this process, to report retaliation, to get the
representation they need to help stop retaliation
that is to them perhaps perceived, but to themit
is also very real

So there is a problemw th that,

because if they choose not to use those
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resources, even though the Services have all put
them forward, that's their choice. And they may
report this retaliation that is very real to them
in the survey data, |ike we described, through
our chains, but may very willingly, for their own
personal reasons, not use the resources we woul d
have set up to walk themdirectly to get the help
they need to stop that behavior.

MR. TAYLOR  Thank you. So just to
cl ose the loop on this round of questioning, |
know t hat sone Services do publish for Command-
wi de consunption, for Service-w de consunption,
the results of courts-martial. Does any Service
publish any results of these retaliation
conplaints in terns or being founded, unfounded,
out cones? Does anyone do that?

RADM SNYDER: No, sir.

M5. FERRELL: | don't believe that we
do in the Arny, sir.

MR, TAYLOR  Wul d you see an
advantage to doing that in ternms of having sone

better transparency to build trust anong the
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people, that if they nake a conplaint it wll
probably be dealt with appropriately? O do you

see it as not hel pful ?

RADM SNYDER: | would offer, if we do
it in avery clearly defined manner. In other
words, we are specific about what the -- what was

accused and what was found, then | could see sone
val ue in nmaking sure people are aware that we
t ake those actions seriously.

MR, TAYLOR Well, and | woul d expect
that perhaps it would be appropriately
anonym zed, just like these IGreports, the sem -
annual 1Greports that the DoD I G nakes on the
i ssue of retaliation, that that would then be at
| east one indication to people in the systemthat
if they do make a conplaint, and if there is
retaliation, something will happen.

RADM SNYDER: And | guess | woul d
just, if | could, add, | nean, of course, you
know, as a violation of the UCMJ, if founded, and
could very well go to a court-martial, which the

Navy does publish the results from so it would
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not -- clearly, if there is an accusation that is
taken to court-martial, and a finding is nade,
that will be published.

MR, TAYLOR R ght. But just to be
clear on this point, what the DoD I G reports is
not those people receiving, for exanple, a neno
of concern of counseling or reprimand or sone
ot her action regarding the retaliation that they
inflicted upon soneone el se. So that was what |
was getting at.

Thank you all very nuch.

CHAI R HOLTZMAN: Admiral Tracey.

VADM R) TRACEY: Thank you. | think
each of you spoke about -- | think, Army, you
tal ked about tools for addressing retaliation. |
think the Marine Corps tal ked about strategies
for responding to retaliation. | think Navy and

Air Force tal ked about responses to retaliation.

Coul d, again, each of you sort of talk

alittle bit about what those are specifically,
in particular with regard to your ability to help

peopl e address social retaliation.
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MS. FERRELL: Good afternoon, nm' am
One of the things in the Arny and froma
t erm nol ogy perspective, "Not in My Squad," we
are calling it, canpaign by the Sergeant Maj or of
the Arny, although it's new as far as a canpai gn
it really gets back to the fact that in the Arny
that first line |level of |eadership, that squad
| eader, is the one that is responsible for
creating a culture of trust, dignity, and respect
in the unit.

And we believe that this really is
going to be the key to help us get after
particularly the social retaliation. W have
done a lot of things in terns of issuing
directives, policies, and top-down approach. And
we believe this grass-roots approach fromthe
bottomup will help us address that, in that
first of all we are going to nmake sure that those
squad | eaders understand how we define

“retaliation,” how do they go about recognizing
retaliation, their responsibility to intervene if

they see it, and what they can do to hel p correct
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that and report it when that is necessary.

W are going to start -- in June, the
Sergeant Major of the Arny is pulling about 40
squad | eaders from across all conmands, al
conponents of the Army, reserve conponents as
wel | as active conponents, and they are being
very del i berate about the selection of these
squad | eaders. These are proven squad | eaders
when you | ook across their units, their area of
responsi bility, that they have success in a
culture of trust, dignity, and respect.

And we are going to pull themin and
talk to them about what is it that you do, howis
it that you ensure that you have that climate,
and how can we share those best practices. And
get themto own this and devel op a way ahead t hat
we can share across the Forces. So we really
believe this is a powerful concept, and we are
very excited about it.

RADM SNYDER: Yes, ma'am You know,
the interesting thing is that we -- in our Navy

i nstructions, social retaliation is not defined.
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The el enents that would contribute to what soci al
retaliation is.

Soit's atermthat we use often, that
is used often, that | think when that is said we
have to make sure we are educat ed enough to ask
t he next question, which is, are we tal king about
retaliation which is the professional either
wi t hhol di ng of sonething positive or inposing
sonet hi ng negative as a result of reporting the
crinme, or the ostracisnminaltreatnent, whichis --
i n sone cases ostracismis what people think of
as social retaliation. But, again, it's very
specific, so ostracismis the ostraci zing,
because they reported a crime with the intent of
di scouraging the reporting or interfering with
justi ce.

So that's why -- again, back to the
education effort here, as we talk about this and
better understand what is going on, to understand
there is a legal side of this and that is the
retaliation, that is reprisal, that is ostracism

and that is maltreatnment with those intent.
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Those | think fit into pretty well-
defi ned response processes, as you asked, because
it is a potential violation of the UCMI, and it
goes through the I1G for investigation and then
referred appropriately, or it goes to the
commander for investigation, depending on if it's
ostraci smor mal treatnent.

So that part | think we understand the
response to. The other piece of this, which is
the -- | would call it the social negative
consequences of being a victimof sexual assault
and reporting that, that is where we broaden the
scope and start tal king about treating each other
with dignity and respect, realize that, you know,
what you do around a victimof sexual assault nmay
be perceived as retaliation or ostracism And in
fact you have no idea it's perceived that way.

| equate it a little bit to perhaps a
shi prmate who has | ost a | oved one, a traunatic
event, and sone fol ks are just not confortable
havi ng a conversation with someone who has been

in those circunstances so they avoid them That
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fromthe person in that case who has |ost a | oved
one, that is negative. | nean, that is not a
good t hi ng.

Sane with a victimof sexual assault.
| nean, their shipmates, sonme of them may just be
unconfortable and avoid them And so this goes
back to, you know, the idea of enbracing those
victinms. Yes, it may be difficult, but what you
do nmay be perceived negatively.

To the other side, we have to educate
victinse as well that, as was alluded to earlier,
what is happening to you that you may perceive as
retaliation. It is bad, and we want to stop it.
But it may not in fact be actually retaliation,
but let's talk about what it is, and try to help
you get through that, help your shipmates
understand what they are doing and put those two
pi eces together.

So that part of the response, to what
woul d not fall in the legal definitions of
retaliation, reprisal, ostracism or

mal treatnment, is a broader effort, and it's not
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just sexual assault. |It's for any victins to
understand what is being done and what is being
per cei ved.

COL JENSEN: We have simlar answers.
On one elenent, | would say as we cast nore |ight
on this, the formal side of reporting and who you
report to and how you handl e when it's introduced
to you, that you have sonmeone saying, "I have
been retaliated agai nst,” naking sure that we
have defined the tools to the commanders, to
t hose | ocal people that get that report into the
right lane, and the right action is taken.

And | don't think we have had that
right. It is very -- depending on the type of
report and who is making it, it can go into
mul tiple anes. And we haven't done a good job
in the past of defining that to the decision-
maker at the point of inpact, to help get that
victimtheir right recourse. So that's kind of
the formal side.

But as the Admiral points out, the

harder part is addressing human dignity. How do
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we interact with each other, sensitizing our
young peopl e to understandi ng the consequences of
their actions around other people? That is where
we are targeting in our |eadership areas with --
we are actually | everaging sonme of the research
that -- newto it now, but with sone of the
peopl e who have been on your panel here the rest
of the day, to help themunderstand the
reper cussi ons of those personal interactions.

That is a hard task to get to, to get
young people to understand the inpacts of what
t hey are doi ng and how that affects those around
t hem and hel pi ng them understand that they are
form ng perceptions that they need to be
sensitive to as it relates to anyone el se,
whether it's a victimor just sonmeone else who is
down and out or anything like that. That's where
we're targeting our tools.

W find in nany cases we just aren't
maki ng known where these issues are. So by
asking in the CM>s we are able to start getting

stories that we can hand the | eaders and say,

Neal R. Gross and Co., Inc.

286

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

“When you talk to your victins, are you aware of
how it is being communi cated?" And we are trying
to standardize that in all of our training to get
that word out to all of those different elenents
of | eaders, fromthe very senior ones down to our
sergeants and our corporals, our NCOCs.

MR. AANRUD: The term "grass roots"”
was used earlier to describe, you know, sone of
the efforts that we have. And | woul d descri be
one of our primary efforts is to educate at the
grass-roots level, the first-line supervisor
l evel. | nmentioned the inportance of enpathy.

It is areally positive trait to
di scuss, and we in the Air Force describe it with
our master resiliency classes when we are talking
about making our Airnen nore resilient within
t hensel ves. But this enpathy concept is one of
our training -- small training nodul es that we
have just gotten out there to address this and on
this social -- this concept of social
retaliation.

But 1'd like to bring up a process
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which I think, ma'am may -- if | heard you
correctly, what are we doing about it. And we
have been doing it for a while, and that is our
expedited transfer process. That is a direct
process that allows a victim who in their
perception is being retaliated against, to
request that transfer.

And | have worked those on the other
end of the spectrumas well, helped themto
provide that victimthe tool to renove thensel ves
fromthat perceived or real retaliation, social
in particular, and, for lack of a better term
start over or start with a new scenario and start
t he healing process in another place.

That | think has proven to be an
effective tool for this conplex problem and it
has been utilized across the Services.

VADM R) TRACEY: Thank you. Some of
you -- probably none of you are old enough to
renmenber that when we began our anti-drug
activities it was an enlisted problemand that's

how we treated it. |'mhearing that we are doing
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sone really great things at the first-line
supervisor level in the enlisted ranks. |Is there
an equi val ent program for young officers?

MR. AANRUD: In the Air Force there
is. And like | said, at every level of PME in
particular, so, first of all, in the accessions
for all three of our conm ssioning sources, that
is a requirenent for training prior to
commi ssi oning, and then in our -- every |level of
our begi nning, md, and senior |evel professional
educati on we address this.

And we teach themnot only howto
address at their level but what they can expect
to address at the next |evel of commander
super vi si on.

COL JENSEN: Ma'am over the |ast two
years, we have been heavily focused, as |'msure
you're aware, on comranders. And | think one of
the side effects of that was perhaps that we
negl ected sone of the younger enlisted first-Iline
| eaders. So it's not that -- to ignore the

officers. W've spent quite a bit of tine
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addressing at the command clinate | evels, and as
we review back we question if we've given the
right tools at the sane tine to those first-line
| eaders.

How is it that we can have an 87 to a
90 percent confidence on a survey that ny
commander will do the right thing, but still have
such high levels of barriers and concerns over
retaliation. Those nunbers don't seemto line
up. And as -- you know, for the Marine Corps, we
did a very effective job of training our NCGOs in
a programthat has been recogni zed. But as we
| ook back on it, one of the things we didn't
include in that training for themwas, how do
you, as a |leader, have a discussion on a very
difficult topic with your near-peer |ance
corporals and corporal s?

And we felt |like we owe themthat type
of training on howto be a | eader and an
i nstructor, not just an intervener and a personal
"don't do this" type of thing. So we have --

that's why we have shifted our attention in sone
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of those areas, because we felt |ike we had been
short in that. So --

VADM R) TRACEY: | think sonetines
t hat second and first |lieutenants are --

COL JENSEN.  Sane --

VADM R) TRACEY: -- enough that they
don't have the sane chal |l enge?

COL JENSEN. Sane concerns. W give
the sane training to the sane -- we | ook at them
as al nost co-equal in their devel opnment and
education. Yeah.

RADM SNYDER: Yes, man'am Fromthe
top down. So the Vice Chief of Naval Operations
at our Navy Flight Oficer or SES Synposiumthis
norning tal ked to us about retaliation, and so
fromthe top on down, the comrand | eadership
course, our senior enlisted acadeny, and then on
down t hrough departnent head, division officer
courses, and then down into the petty officer
training as well. So across the board. Yes,
ma' am

M5. FERRELL: And, simlarly, at the
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Chief of Staff level, for the |ast several years
he has held summts with the two-, three-, and
four-star commanders, and it has filtered down as
wel | as revanping all of our educational prograns
to include this particular topic, and now we are
really trying to get at the grass-roots effort,
to bring it fromthe bottom up.

VADM R) TRACEY: Thank you.

CHAI R HOLTZMAN:. Thank you. | guess
| have sone questions, and also I'ma little
puzzled. 1'd like to get an idea of the
timefrane that it takes to deal with these --
with a conplaint that goes to the IG | nmean
how -- this is a bureaucratic issue because it's
a potential violation of the UCMI and al so
generally retaliation, professional retaliation,
ostraci sm| guess, too, are handl ed by the IGs.
A conplaint is nmade; let's forget for the nonent
where it's nade. It goes to the |G How | ong
does it take for it to cone back or to be
resol ved?

Suppose the |1 G says, "It's not
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retaliation. |It's really social retaliation" or
it's sonething else. How | ong does that process
take? Does anybody have an answer?

M5. FERRELL: Ma'am | can't answer
that question. [|'ll have to take that back and
get a response to you.

CHAI R HOLTZMAN: Ckay. Because what
| "' m concerned about is |I'massum ng, and maybe
it's conpletely wong, that it takes at |east a
few nonths. Wat happens to the victimwho is
conpl ai ni ng about the retaliation during that
time? | guess you' re not the people to ask, but
that's what worries ne about a bifurcated
process. That's really where |I'm going.

You have a victim He or she doesn't
real ly care what pigeonhole you are going to put
this in. She wants or he wants a resolution to
the problem So I'ma little bit concerned about
how we deal with the conplainant right away.
Ckay. So that's one issue | have.

Secondly, what -- | know that when the

mlitary started really focusing on the issue of
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sexual assault, they devel oped a whol e series of
ways of reporting, anonynous reporting,
restricted reporting, you could report to your
chapl ain, you could report to your comrander, you
could report to the SARC, a whole variety of
peopl e.

s it as clear where you can report
retaliation? Just a question. O do we need to
have nore clarity in that? Anybody want to
answer ?

CCOL JENSEN: | think we do need to
have nore clarity, and we're working on that. As
| said earlier, it is particularly down at the
deck plate |l evels where the | eadership is making
sure they are aware of those processes.

CHAIR HOLTZMAN: | don't nean in any
of these questions to be critical. | think the
mlitary has undertaken an enornous task and has
made many, many inportant strides. But the job
isn't finished yet, and so |"'mjust trying to --

COL JENSEN: Yes, mm'am |It's a fair

guesti on.
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CHAIR HOLTZMAN: -- identify sone of
t he areas of concern, at least to ne. So does
anybody agree or disagree that it would be useful
to have nore defined reporting options or to
clarify the reporting options for retaliation? |
mean, | guess that is also a question for the
| Gs, but I"'masking it to you

RADM SNYDER: | woul d agree, ma' am
that part of our education effort here is to
reinforce what is available and nake it nore
clear, and if there is unclarity, nake it better.

If I could just -- two things cone to
mnd on the, what do we do during that tine
and --

CHAI R HOLTZMAN:  Ckay.

RADM SNYDER: -- as was nentioned, the
expedited transfer is certainly one tool that we
have to nove the victi msonewhere el se, so at
| east where the alleged reprisal/retaliation is
occurring is not there. | also think the victim
| egal counsel, special victimcounsel, we cal

them VLCs in the Navy, is another advocate t ool
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for the victimto help themright fromthe

begi nni ng to understand what is going on and
advocate for themcertainly in the |egal process,
but they could serve arole in the |G process as
wel | .

COL JENSEN: And, ma'am when t hat
report goes in, that doesn't elimnate, as |ong
as the victimasks for it, support fromtheir
SARCs, victimadvocates, so it's not that that
vi cti mdoesn't have access to support fromthe
mnute that report is made to nmake accommodati ons
at work -- again, assum ng that, as was pointed
out, the victimhas 51 percent a vote of who
knows about the case.

But it is not -- that victimis not
sitting on an island waiting for the IGto cone
back with a response. They have access to
support from day one.

CHAIR HOLTZMAN. Right. | think the
other issue, and this is sonething that M.
Tayl or raised earlier in this -- earlier today,

and it's areally inmportant point and | think it

Neal R. Gross and Co., Inc.

296

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

has been raised a little bit here in this panel,
whi ch is having better data about what the
problemreally is, the nature of the problem the
extent of the problem and really what you're
doi ng about it.

So I know you nentioned, Col onel
Jensen, that you weren't keeping track of that
incident in which two victinms conpl ai ned about
retaliation and it was resolved. That seens to
me |ike a very good outcome, seens to have been
properly handl ed and a good out cone.

But it would be great if you could
keep track of these things, so that after six
nonths or after a year you could say, you know,
we had 100 conplaints, turned out 25 of themwere

m sunder st andi ngs, we resol ved themright away,

and 10 of themwe went -- sent to the |G and
nine got convicted and still in prison for life,
or sonmething -- | don't know --

COL JENSEN. Mn'am | nmay have
m sspoken.

CHAI R HOLTZMAN: But, you know, don't
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you think that it would be a really good idea to
have sone kind of -- sonme way of keeping track of
the data, what is happeni ng here? Because |
think one of the earlier panels, the reason | --
it's just sonething that occurred to ne today,
fromhearing the earlier -- one of the earlier
panel s, tal ki ng about how inportant it is, in
terms of fighting retaliation, to show people

t hat when you have retaliation that's taken
really seriously in their results.

So | just throwthis out to you.

COL JENSEN: And, ma'am what | neant
is that wouldn't necessarily go into a formal 1G
report.

CHAI R HOLTZMAN: Yeah. Right. |'m
not being -- | was not being critical. | just
want to know, how are you capturing this in terns
of data?

COL JENSEN: | believe it will be done
t hrough t he case managenent groups, as defined
new -- recently in policy, that we will begin to

track that through --
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CHAIR HOLTZMAN. And that's for you
Is that going to be true for all of the Services?

M5. FERRELL: The sane thing, ma'am
in the Arnmy. The Secretary of the Arny issued a
directive. And beginning in March -- he signed
the directive | believe it was in January, and so
March was the first nonth that at our SARBs, and
they call it case nanagenent groups, the specific
guestions about retaliation are asked. And we're
capturing informati on and docunenti ng the outcone
there. Yes, ma' am

And al so, the other avenue that -- in
the Arny that we're using is, as | shared in ny
openi ng remar ks about our resource centers, where
we are pulling together or collocating our
resources. The Chief of Staff of the Arny has
directed that we capture information on
retaliation at those |locations. So we envision
bei ng able to use these -- both points to help
i nformus on how we need to adjust policy or
procedur es.

CHAI R HOLTZMAN: Good. Do the ot her
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Servi ces want to respond on the data?

MR AANRUD: Yes, mn'am There is --
the case you just described with -- it was
reported to the 1G The IGresolves it, and it's
resol ved, you know, out of the I G channels. That
is still tracked, and we would be able to reach
back to the |G for instance, and find that.

One other point is -- you had asked,
ma' am about the timng requirenent, how | ong
does a case take. And like alnost everything in
the mlitary, there are nmetrics involved and
timng goals that are involved for the tinme that
an investigator has to resolve that. One of the
i mportant pieces that we have established in
policy is that it's -- it's stated commanders
will protect victins against cases of reprisal,
retaliation, ostracism and so forth.

W have |l eft that open, and | think
what we are describing is we could probably
tighten that up a bit potentially to give them
the "how' to protect, or the suggestions on that.

And we try to do that in our training piece.
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Here i s exanpl es of what we nean by that.

But we do have the opportunity to,
when a retaliation charge is made, it doesn't
preclude a commander from doing sonething to
continue to do their duty in accordance with
policy, as this investigation is continuing.

CHAI R HOLTZMAN: But my question right
now i s about the data, what data you are
capturing on how you are dealing with
retaliation, so that you can eval uate your own
success, or |ack thereof, and have sone
m | estones and make sone progress.

So that's what | was asking. Do you
have a way of capturing the data? And | gather
that this is happening in the Marine Corps and in
the Arny. |Is this happening --

MR. AANRUD: Sane thing in the Air
Force with the CM&. And | apol ogize. | was
trying to get back to another piece of --

CHAI R HOLTZMAN:  You passed ne.

MR. AANRUD: Sorry about that. But

the CMGis also -- you know, we are charged with
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tracking there, but we were also tracking in the
| G channel s, for instance, because sone cases nay
be required to be over there.

RADM SNYDER: Yes, man'am Qur sexual
assault case nanagenent groups are asking that
guestion as well.

CHAI R HOLTZMAN. Ckay. Geat. And
one ot her question. Several of you nentioned
about the transfer program | have two questions
about that. One is, after the person has been
transferred, the victim victimof the sexua
assault and the victimof the retaliation has to
be transferred, who follows up with the victimto
make sure that he or she is confortable in the
new situation, that things are working out?

RADM SNYDER: And that's an inportant
role of the -- in our case the sexual assault
case nanagenent group. That does not go away.
And t hen, depending on -- so for us in the Navy
those are centered at the bases, at the nava
stations.

So if that victimgoes through anot her
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command at that sane base, nothing changes
essentially, other than they have a new comrander
who nay or nmay not know about the case, depending
on what the victinms desires are.

If the victimtransfers out of the
area, then the -- either the sexual assault case
managemnment group where she left -- he or she left
fromwoul d keep the case, or the group to which
they transfer would keep the case. And so --

CHAI R HOLTZMAN:  And sonebody fol |l ows
up to make sure that it's working out at --

RADM SNYDER: Yes, ma'am

CHAI R HOLTZMAN: -- the new | ocation

RADM SNYDER: Soft handoff, as we cal
it, where there is a contact made prior to that
transfer.

MR. AANRUD: Primarily the victim
advocat es woul d be probably the first liaise for
t hat .

CHAI R HOLTZMAN: Ckay. And | take it
that there are also training prograns. | know we

t al ked about the officers and the non-
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comm ssi oned officers and the higher ranking and
t he nmedi um ranki ng. But what about the people
with no ranks? Wat are we doi ng about the
recruits, the enlisted people? Wat kind of
training are they getting on retaliation? Have
you beefed up those prograns, or --

RADM SNYDER: You know, we do an
annual general mlitary training for everyone,
fromE-1 to O 10.

CHAI R HOLTZMAN: R ght.

RADM SNYDER: And we have revanped

that to include elenments of retaliation in there

as wel | .
M5. FERRELL: Sanme in the Arny, ma' am
CHAI R HOLTZMAN: Thank you.
COL JENSEN: Sanme with the Marine

Cor ps.

CHAI R HOLTZMAN. M. Taylor, do you
have any ot her questions?

MR, TAYLOR No, thank you.

CHAI R HOLTZMAN. Admiral Tracey?

VADM R) TRACEY: No.
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CHAI R HOLTZMAN: Thank you very nuch
We have no further questions, and we really
appreci ate your help this afternoon and your
presentations. Thank you.

We'l|l take a five-mnute break if
that's okay. Thank you.

(Wher eupon, the above-entitled natter
went off the record at 3:26 p.m and resuned at
3:34 p.m)

CHAI R HOLTZMAN: Ladi es and gent| enen,
| think we're going to start. There are a couple
of presenters who are not in the roomat this
time but - oh, they are in the room Sorry.

Okay. This is a session on DoD
| nspect or CGeneral and Board of Corrections and
MIlitary Records, BCVMR, responses to reports of
prof essional retaliation and request for relief.

Thank you very much, | adies and
gentl enen, for com ng here and sharing your
experience and insights with us.

Qur presenters will be M. Patrick

Gookin, Director DoD | G Hotli ne and Wi st ebl ower
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Protecti on Onbudsman; Ms. Nilgun Tol ek, Director
DoD | G Wi st | ebl ower Reprisal |nvestigations;
M. John K. Vallario, Deputy Executive Director
Air Force BCMR, M. Douglas Huff, Legal Advisor
Arny Revi ew Boards Agency; M. Jon Ruskin, Board
for Corrections and Naval Records Counsel; M.
Julia Andrews, Chair, Coast Guard BCVR

Agai n, welconme. W'Il| start with M.
Patri ck Gooki n.

MR, GOOKIN: Good afternoon, na' am

CHAI R HOLTZMAN: Ch, sorry. M vision
isn't as good as it should be. Thank you. You
may proceed.

MR GOOKIN: CGood afternoon. [|'mthe
Director of the DD Hotline. Reprisal conplaints
conme in through the DoD hotline and if they are
sone sort of professional reprisal based on
sexual assault reporting or any other type of
reporting, | refer themto the Wi stl ebl ower
Reprisal Investigations Director.

If they're ostracism- soci al

ostracismor things along that line - | refer
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themto our hotline coordinator within the branch
of Service of where the matter has occurred and
we oversight any investigative activity they do.

They send us back a hotline conpletion
report and we marry it up with the conplaint and
| ook to see if it was investigated adequately and
i f any substantiated findings were nade, if the
corrective action was appropri ate.

If it is not, we send back a
menor andum of deficiency to the Service Hotline
Coordi nator to send back down to the person
responsi bl e for investigating themto have it
redone.

There are tines when we consult
subject matter experts on it |ike SAPRO to get
| etter of the | aw | anguage and put it back in our
menor andum of deficiency and send it back down
streamto the responsi ble person to investigate
it. That's generally the process of what we do.

CHAIR HOLTZMAN: |I'msorry. | just
wanted to clarify. |If it's a professional

retaliation you refer it to whon?
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MR, GOCKIN: N lgun Tol ek, the
Di rector of Whistlebl ower Reprisal
| nvestigations, and she would review it and
determ ne whether or not it neets the criteria to
be investigated under the Statutes and if not
she'd send it back to nme and I would send it
downstreamto the Inspector Ggeneral's O fice of
the Arny, Navy, Air Force to wherever it
bel onged.

CHAI R HOLTZMAN: Is that your
statenment for us? Okay. Wonderful. M. Tol ek?

M5. TOLEK: Good afternoon. So I'm
responsi bl e for the Wi stlebl ower Repri sal
| nvestigations within the DoD I G and t he | argest
part of those investigations are under the
MIlitary Wi stl ebl ower Protection Statute.

And as M. Gookin was sayi ng, when we
receive a conplaint of retaliation or reprisal,
this is the strictly the professional retaliation
under 10 USC 1034. That's the Mlitary
Wi st | ebl ower Reprisal Act.

My investigators reviewit to
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determ ne whether or not it's - we have
jurisdiction over it and so on and if we do then
they inmmediately try to contact the conplai nant.

So on the basis of a clarification
interview with the conplainant and their witten
conplaint as is, we determne if there's a prim
facie allegation, which is to say there was a
protected conmmuni cati on precedi ng sonme sort of
t hreatened, withheld or taken personnel action
and then if there is a plausible inference of
knowl edge and causation there we call that good
to go for an investigation.

The investigation proceeds with
interviews of the - on the record interview with
t he conpl ai nant, the wi tnesses - rel evant
Wi t nesses, responsi bl e nmanagenent officials and
so on and we gat her docunents.

W aimto be done in 180 days because
the statute requires that if we are not done in
180 days we have to notify the conplai nant and
the Secretary of Defense and - just those two -

of why we're not done yet and an approxi mate tinme
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we will be done.

Not even approxi mate - when we expect
to be done and so we try to get themdone in 180
days. |'ve heard that you've been tal king about
how | ong they take during the course of today so
| wanted to get that right out there.

W have not yet attained an average of
180 days but we're working toward it. And then
once the report is witten it undergoes vari ous
| evel s of managenent review and then a | egal
review and then it's issued, and a copy of the
report goes to the conplainant - a redacted copy
of the report. Upon closure we send that.

As far as how the handling of sexual
assault-related conplaints differs in any way
fromthe others, there is no difference. They're
all - | nean, reporting a sexual assault or other
sexual m sconduct is one of many protected -
types of protected comruni cati ons under that
St at ut e.

So it isn't distinguished by virtue of

what it's reporting. The one thing is that in

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

the | ast couple of years or at |east a year when
we receive other conplaints through the hotline

or via the service I1G | forgot to say that, as

an aside - | need to back up.

Service | Gs al so receive conplaints
under that statute so they're supposed to |let us
know wi t hin ten days of receipt that they have it
and we review the notification, which includes a
copy of the conplaint, and normally we set those
aside and wait for the Service to conplete the
i nvestigation and then we oversi ght the
i nvestigati on.

But in the case of sexual assault-
related reprisal, we will generally take the
conplaint. W have sort of the right of first
refusal on those and we would | et the Service
know that we would |ike to investigate and we do
it at Headquarters.

So | think that's the process as much
as you need to know to ask questions. | know you
want ed nunbers. Do you want me to just go there

or would you like to ask ne a specific question?
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In ternms of tracking how many
conplaints that we've received in the past that
are related to sexual assault, we don't have a
particul ar marker in our case tracking systemfor
t hat .

W have - we have been intending to
create one but we haven't been able to nmake any
changes to our systemfor the |ast year, year and
a half, actually.

So short of that, what we do is word
searches within the case descriptions and based
on those word searches | can tell you that in
fiscal year 2012 we received, | would say, six
conplaints in which the protected conmuni cation
i ncluded reporting a sexual assault. In fiscal
year '13 we received ten and in fiscal year '14,
ni ne.

CHAI R HOLTZMAN: Thank you.

M5. TOLEK: So it's not - and that's
nine out of approximately 760. So it's not a
hi gh nunber.

CHAI R HOLTZMAN: Thank you. M.
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Val | ari 0?

MR. VALLARIG Good afternoon. |
speak on behal f of my coll eagues i n expressing ny
appreci ation for having us here today to talk to
you about the - about how the BCWVR strives to be
the prem er venue for equity, justice, due
process and fairness in the inportant work that
we do on behalf of our respective Secretaries and
determining if the applicants are the victins of
error or injustice. So thank you for having us.

In the next - over the next few
mnutes | just want to talk to you - give you an
overvi ew of the BCMR

Your staff has asked that | give a
general vanilla overview of the BCVMRs as they
apply to all the Services and then we end up with
each of us tal ki ng about what's different about
our respective Servi ces.

"1l talk to you about our statutory
authority. The limts of that authority as it's
executed within the BCVRs; talk to you about the

standards of evidence inplied; of course, talk to
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you about our unique responsibilities when it
cones to reprisal victinms and what the board's
authorities are with respect to them briefly
descri be for you the application process and then
l"mgoing to turn it over to ny coll eagues after

| go through the Air Force-specific issues that
you might want to know about including statistics
regardi ng reprisal and sexual assault.

First of all, the First Amendnent
guarantees a right of a citizen to petition its
governnment. This is, in effect, the use of
private bills of relief by Congress.

The BCMRs, however, were born after
t he Second World War when Congress was i nundat ed
with private bills of relief of veterans
attenpting to get corrections done to their
records.

So with the Legislative Reorgani zation
Act of 1946, private bills of relief for
Servi cenenbers were prohibited and then the BCVRs
wer e born.

Qur governing Statute is Title 10
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United States Code Section 1552, which
essentially says the Secretary of the Mlitary
Departnent, acting through boards of civilians,
may correct the records of mlitary - nay correct
the mlitary records when necessary to correct an
error or injustice.

Now, those two underlying terns are
very inportant because the BCVMRs cannot act
unl ess there is an error or injustice detected in
t he record.

The BCVR s authority is very broad.
It's pretty broad and sweeping but it is
generally limted to the authority that the
Secretary of the MIlitary Departnment has. The
BCVMRs are the highest |evel of administrative
appeal in our respective Departnents.

W are not investigative bodies and
t he i nportance of being the highest |evel of
adm ni strative appeal is that applicants shoul d,
before comng to the BCWR for relief, exhaust
| ower | evels of admnistrative appeal .

| f they haven't, they're not
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prohibited fromcomng to the BCMR  However, if
t he BCMR makes a final decision on an issue

wi t hout the applicant pursuing those renedies,

t hose renedi es can be closed to an applicant.
The board of civilian - at least in the Ar
Force, the BCMRs are board of civilians.

They' re inpanel ed as panels of three
with a panel chair overseeing the proceedi ng.

The professional staff that each of us have are
responsi bl e for collecting and anal yzi ng the

i nformation pertaining to an applicant's request
and presenting that information to the board and
distilling - in an analyzed and distilled fashion
so that they can nake a reasoned determ nation on
t he case.

Heari ngs before the BCVR are at the
sol e discretion of the BCVR and they're typically
granted when the board determ nes that the
applicant's presence with or without counsel wll
materially add to their understanding of a case.

St andards of evidence, the BCMVR

operates at the outset with the presunption of

Neal R. Gross and Co., Inc.

316

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

317

regularity and that is the presunption that
governnent officials acted in good faith based on
the informati on provided in accordance with the
governing laws and policies in effect at the tine
regardi ng an applicant's issue.

The applicant bears the burden of
presenting evidence of an error in justice and
this is codified in our respective departnenta
i nstructions.

Evi dence nust be sufficient to show
that it is nore likely than not that an error in
justice has occurred, and | have this conment
her e.

A scintilla of evidence is not our
standard of evidence but it's just inportant to
note that the applicant nust bring some evidence
to the table with which the board can rely on in
making its determnation if that person is the
victimof an error in justice.

The BCVR has sone uni que
responsibilities when it conmes to reprisal and |

told you on the last slide that the BCMR i s an
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adm ni strative body and that we're not an
i nvestigative body.

However, when it cones to reprisal we
have certain obligations under Title 10 United
St ates Code Section 1034. \Wen consi dering
reprisal cases, the BCVMRs nay review reports by
the Inspector CGeneral. They may request that the
| nspect or CGeneral conduct further investigation
of reprisal allegations. They nmay receive oral
argunments and hold hearings and cross exani ne
Wi t nesses.

And finally, one of the nore unique
responsibilities that we do have is if we nake
these findings - the board nmakes a substanti at ed
finding of reprisal, it may reconmend to the
Secretary of the Departnent that disciplinary be
taken - disciplinary action be taken against the
perpetrators of the reprisal.

Just a couple information points about
t he application process. The Boards for
Correctional Records cannot take an action or

consider a person's case unl ess that individual

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

person cones and applies to the board for relief.
An applicant nust nake their application within
three years, in accordance with our governing
Statute. However, the board may, in the interest
of justice, excuse an applicant's failure to
tinely file.

Nonvi abl e applications are returned to
an applicant with an explanation, and nonvi abl e
applications neans that they either haven't
signed the formor they're asking the board for
sonething that's outside of its authority, or the
request for the correction that they want nmade to
the record is just unclear and not discernable.

Sone requests are resol ved
adm nistratively by the Air Force functi onal
of fices of primary responsibility w thout even
being referred to the board. Applicants may seek
reconsi deration of the board's decision. They
nmust present new and/ or rel evant evi dence t hat
was not available at the time of the original
subm ssi on. AFBCMR or BCMR deci sions may be al so

appeal ed to the court.
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We are faced and confronted with the
full gamut of types of relief requested, but the
| ist here kind of just shows you we don't have
any one issue that serves as a mpjority. But
t hese are sone of our npbst frequent requested
I ssues. Upgrades of discharges is certainly one
we get a lot of, and with sone -- victins of
sexual assault have already come to us requesting
upgrades of their discharges.

A simlar law to Section 547 of the
Nat i onal Defense Act of 15 that was passed
regardi ng PTSD claimants requires us to simlarly
consi der upgrades of discharges. W get nany
requests for disability upgrades. Sone of them
are tied to victinms of sexual assault who have
gotten rating determ nations fromthe VA

W get a lot of requests for folks to
have their records corrected to show that they
served in Vietnam because they can get benefits
fromthe Veterans Administration as well. W get
many requests that are al so career rel ated:

pronoti on reconsideration, renoval of fitness
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reports fromrecords that nay be -- or fromtheir
records that may be adverse, eval uation reports,
date of rank adjustnments, a renoval of non-
judicial punishnment actions, and the |ast one |
have here is court-martial sentences on the basis
of cl enency.

And but the boards are limted to
taki ng action on the characterization of service,
and we are unable to touch a court-narti al
record, but only on the basis a clenency my
upgrade a bad conduct discharge if the applicant
has brought forth evidence that their good deeds
since | eaving the Services overcone their
m sconduct .

There are a variety of typical bases
for correction -- genuine error as evidenced by
what's been brought forth by the applicant.
Changi ng standards is an interesting and uni que
basis. The repeal of "Don't Ask, Don't Tell" is
a changi ng standards basis for correcting the
record of folks that have cone to us before the

repeal of "Don't Ask, Don't Tell."
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Their discharge prior to the repeal of
"Don't Ask, Don't Tell" has not been shown to be
erroneous. It was effected in accordance with
the policy in effect at the tine but the repeal
provi des a basis under changi ng standards to
upgrade those di scharges. Failure of counsel is
anot her frequent one we get, where an applicant
denonstrates that they woul d have nade different
choices if they'd have been correctly advised.

Regul atory viol ations -- again,
clenmency is an issue we use al nost excl usively
wi t h di scharge upgrades and any circunstance that
creates an injustice. So before | roll into ny
Air Force specific aspect of this, I'd ask if you
have any questions about what |'ve told you thus
far.

CHAI R HOLTZMAN. We're going to
reserve questions until later, if you don't m nd.
So are you ready to finish your testinony or --

MR. VALLARIO Oh, I'mfinished. Yes,
am

CHAI R HOLTZMAN: Ckay. Qur next
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presenter is M. Douglas Huff. Thank you, M.
Huf f .

MR VALLARIO | had Air Force-
specific material. [|'msorry.

CHAI R HOLTZMAN. Ch, |I'm sorry.

MR. VALLARIO Yes, ny fault. So
we' ve been asked to talk to you al so about the
menber shi p of the boards, and what the nmenbership
requi renents are, whether secretarial review of
certain cases is required, what our interactions
with the DoD and Service Inspector Generals are,
overvi ew of our processing tineliness, and what
staffs are assigned to do this inportant work.

The Air Force Board for Correction of
MIlitary Records is conprised of about 90
i ndividuals fromthe Secretary's staff in the
grades of GS-15, or Senior Executive Service.
They conme fromall walks of life in terns of
specialty. They don't all conme from personnel.

They conme fromthe legal, financial,
| ogi stics, whatever comrunity you m ght i magi ne.

They are appoi nted by nom nation from nenbers --

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

324

current nenbers of the BCVR and we, again,

| npanel boards in panels of three, with a panel
chair, that oversees the proceedi ngs. W conduct
about 12 of these panels a nonth. They're
usual | y done on Tuesday, Wdnesday or Thursday
and in each of these sessions we do approxinately
-- we have then deliberate approxi mately 30
cases.

W -- again, | talked to you a little
bit about how a hearing can be granted. W had
one such hearing in fiscal year '14 and it was a
reprisal case. Secretarial reviewis not very --
not very frequent as the Secretary's authority is
del egated to ny boss, the Director of the Air
Force Review Board's agency. The Air Force
Revi ew Board's agency is conprised of about ten
statutory boards, one of them being the BCVR

So we very rarely will tee up a case
to the Secretary of the Air Force, unless it is a
hi gh interest case, which neans it's a case that
coul d garner significant congressional or nedia

interest; if it's a high-level decoration,
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nmeaning it's a Silver Star nmedal or higher; or if
it falls -- if it happens to be a reprisal case
where there is a reconmendation for disciplinary
action, and in the past six years we have done
one of those.

Qur interactions with the Service, |Gs
we interact at the DoD | G| evel as appropriate.
We are advised and notified when a finding of
substantiated reprisal is made within the Air
Force. W are notified of those. That serves to
just put us on notice that we may receive an
application fromthat person.

That doesn't nean we get an
application for every one of those because, as
the IGwould tell you, if there's a finding of
reprisal the correction may be nade at the | oca
| evel and not require the intervention of the
board for correction of records. W al so interact
with other investigative bodies. |f an applicant
cones to us and their problemor issue is the
subj ect of a conmmander investigative -- a

commander-directed i nvestigation, we'll obtain
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those reports as well and share themw th the
boar d.

W' ve been asked to talk to you too
about how Servi cenmenbers are educated about the
BCVR process. Qur governing directives are on
publ i c publishing websites. They're also on our
own website. But | think the nbst business that
we get fromfolks is when fol ks are advi sed of
either their conmand el ement, their servicing
personnel function, or the |G that they need to
go to the BCMR to get relief because relief is
not obtai nabl e anywhere el se.

The board -- our board staff, we have
a staff of 20 folks and our jobs are, again, to
col l ect and analyze this information for sone
pretty conplicated i ssues, and present that
information in that case to the board so they can
make a reasoned and know ng deci si on.

Qur interaction with the applicants is
somrewhat limted. Wen they submt their request
they will get an acknow edgnent notification, and

then in that notification they'll be told what
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t hey can expect to cone as their case is

adj udi cated. When we do go and get advi sory

opi nions fromthe appropriate Air Force offices
of primarily responsibility we will render those
advi sory opinions on the applicant, because the
rules of ex parte require us to share anything
with the applicant that the board does see.

And, of course, at the end, when the
decision is nmade, the applicant is notified and
they are provided a copy of the record of
proceedi ngs that contains the board's -- the
rationale for the board' s decision. As a matter
of information, many applicants are represented
by | egal counsel, or veterans advocates. But the
vast majority are not.

Again, the staff is about 20
personnel. W've laid in a surge of five
examners to deal with a long-termand |ingering
backl og that we've had due to a variety of
ci rcunstances that have been outside of our
control. The furloughs and the gover nnent

shut down of a couple of years ago caused us to
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fall behind, and have to deal with these
backl ogs.

| was asked too to speak to Section
547 of the NDAA for '15, and whether or not we're
conplying with that, and the board substantially
al ready conplies with the confidentiality clauses
in Section 547. Section 547 does al so tal k about
how t he Secretary will instruct boards about what
they will consider in request for discharge
upgrades, in terns of the substantiated sexual
assaul t.

W haven't been charged with that
gui dance yet but | will tell you that the board
al ready does that. Wwen it cones to discharge
cases or when it cones to -- or when it cones to
sex assault victins who are requesting disability
rating i ncreases, we obtain advisory opinions
from nmedi cal professionals about the effects of
t he sexual assault and we share that with the
board and, of course, with the applicant for
t hei r consi derati on.

Some of our statistics for fiscal year
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*14. In fiscal year '14, we received 5,622
cases. However, because our average processing
time is about 336 days, 1,453 of these cases are
still being processed. This |eaves 4,169 cases
that we received in fiscal year '14 that have
been decided. O those that are closed, 38.5
percent, or 1,605 cases, result in relief being
granted before the cases were even referred to
t he board for correction of record.
This relief is granted
adm nistratively by the Air Force Ofices of
Primary Responsibility in the review of the case
before it cones to us. Five hundred and twenty-
seven of these cases, or 12.6 percent, were
adm nistratively closed and 257 others, or 6.1
percent, were returned as nonvi abl e applicati ons.
Applications that are adm nistratively
cl osed are because the applicant has asked t hat
t hey be closed so they can gat her additional
evi dence, and for a variety of other reasons.
The remaining 1,780, or 42.6 percent, were

referred to the board. O those, 394, or 22.1
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percent, were granted by the board. 128, or an
additional 7.1 percent, were granted parti al
relief by the board. So, a total of

approxi mately 30 percent are granted by the
boar d.

And the remaining 1,258, or 70
percent, that are received by the board were
denied. O the total cases closed, 51 percent
were resolved in favor of the applicant, either
t hrough adm ni strative neans or through action of
t he board. About 40 percent -- nore than 40
percent of our applicants are currently serving
menbers of the regular Guard or Reserve
conponents of the Air Force.

As far as whistlebl ower reprisal cases
received in 2014, we've received and adjudi cated
five such cases. As far as the notifications we
received fromthe 1Gin 2014, we were notified of
seven of those cases, and a check of our case
managenment systemthis norning revealed that only
one of them has resulted in an applicant coni ng

to the BCVR
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In nmy reading of the notifications
that | got for the other seven, it's because that
the situation could be resolved at the |ocal
| evel . The nunber of applicants reviewed in FY
'14 that involved sexual assault is information
that we don't currently collect. Qur case
managenent and tracking systemis about to be
repl aced.

There's a noratorium on changes. W
have a request -- a priority request to get our
| egacy system changed so we can track this and we
anticipate that we'll be able to report data on

fiscal year '15 and later. And that concludes ny

conmment s.

CHAI R HOLTZMAN: Thank you very nuch
M. Huff, | think we're up to you.

MR. HUFF: Good afternoon, honorable
menbers of the panel. M nane is Douglas Huff.

| ama staff attorney at the Arny Review Board's
Agency. The Arny Review Board's Agency is
conposed of multiple adm nistrative boards that

is led by Ms. Francine Bl acknon, the Deputy
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Assi stant Secretary of the Arnmy. Part of ny
duties is to provide support to the Arny Board
for the Correction of Mlitary Records. |'m not
directly involved in the managenent or operation
of the ABCMR

The information | am presenting was
conpi |l ed by numerous ARBA personnel, and thank
you for the opportunity to speak here today. |
particularly |look forward to any concerns you may
have -- apologies. | ook forward to any concerns
you nmay have, and |I'd like to report those back
t oday.

The ABCMR has 44 staff positions.
Currently, 43 individuals are assigned to the
ABCMR. W got a new deputy director, canme on
board on Monday, 6 April, and we get a new
director on the 20th of April. There are
approxi mately 120 ABCMR board nenbers. These
i ndi viduals are Departnment of the Arny civilian
enpl oyees. They have to be assigned to
Headquarters Departnent of the Arny and work in

the capital region.
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They are appointed by the Secretary of
the Arny. Their grades are GS-13 through Senior
Executive Service. They serve on a rotating
basis. The ABCMVR neets tw ce per week in panels
of three. The regulation governing the ABCMR i s
Arny Regul ation 15-185, and that's avail abl e
online on our publishing website.

Rel evant to today's discussion,
according to the regul ati on decisions are final.
When the board denies an application, except for
the actions on reprisals investigated under 10
USC 1034, or if it unaninously grants an
application after a favorabl e recomendation in
an advi sory opi nion.

The ABCVR wi || forward the deci sional
docunents to the Secretary of the Arny for fina
decisions to any case which the facts involve
reprisals under the Mlitary Wi stlebl oner
Protection Act, confirnmed by the DoD | nspector
General and, again, under 10 USC 1034, DoD
Directive 7050. 6.

Ms. Bl acknon has been del egat ed
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authority to finalize these decisions. However,
she does comruni cate with the assistant secretary
and the del egation provides that if there's a
case of interest or of concern, that she's to

el evate that case. As ny colleagues said, the
ABCMR begins its consideration of each case with
a presunption of admnistrative regularity. The
applicant has the burden of proving an error in
justice by the preponderance of the evidence.

Li ve hearings are infrequent, but
there is one upcom ng. The regul ation provides
that one of the issues for the board to be -- to
deci de is whether a hearing should be held.
Board nmenbers can recomrend a hearing be hel d.
The director of ABCMR can al so grant a hearing
when justice requires and, again, M. Blacknon
can al so direct a hearing.

Most applicants are not represented by
counsel . Typical cases involve awards,
separation, pronotions, retirenents,

di sabilities, evaluations, pay, survivor

benefits, hone of record, title inclenmency and
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repri mands. Applicants' status: 74 percent are
out of the Service with no mlitary status. Six
percent of the applicants are regular Arny on
active duty. Six percent are Reserve conponents,
t hat coul d be Reserve or Guard.

Twel ve percent are retirees and 2
percent are other categories, an exanple a forner
spouse may be seeking survivor benefits. Case
managenment division is separate fromthe - from
t he board. They function as a receiving unit for
all incom ng cases to ARBA. ARBA does receive
notices fromthe Arny | G when a whi stl ebl ower
case has been investigated and cl osed.

The CMD director receives the
docunents that were provided to the Soldier. In
substanti ated cases the director opens a party in
our case managenent tracking system and assigns a
flag.

The flag directs the technician who
receives the case to contact the CVD director at
the individual files and application with ARBA

The GAO docunents provi ded ahead of tine
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i ndi cated that system worked really well as far

as capturing these cases, and while the

term nology in the GAO report was different than
what | understand, | believe it's the sane system
t hat was used then.

In substantiated cases, the Arny |G
assists the Soldier in conpleting the DD149. W
recei ved four notifications of substantiated
whi stl ebl ower clains in 2014. None of these were
sex-rel ated offenses. ARBA revi ewed two
subst anti ated whi stl ebl ower cases in 2014 and
bot h applicants received relief. Again, these
were not sex-related offenses. |If an applicant
i ndi cates there is an 1 G or crimnal
i nvestigative agency report, CVMD will request
that report when we receive the application.

The ABCMR reviewed 9,127 cases in 2014
with a 41 percent grant rate. That doesn't count
the adm nistrative grants. The typical reason
applications are denied is the alleged error in
justice is not adequately supported by the

evi dence. An applicant can request
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reconsi deration within one year of ABCWR s
original decision if the ABCMR has not already a
reconsi derati on.

The applicant application should
contain new facts or argunents that was not in
the record at the tinme of ABCMR s prior
consi deration. Interaction between the board and
applicant is not coomon. An analyst could
contact the applicant to request clarification on
relief requested, to share ex parte information,
or to make the applicant aware of unintended
consequences of any relief they request.

For formal hearings, there is much
greater contact that would include all the
adm ni strative issues with scheduling w tness
lists and things |like that. As stated above, the
ABCMR has aut hori zed authorizations for 44 staff
personnel. The ABCMR staff is able to neet the
congressi onal mandate of deciding 90 percent of
all cases within ten nonths, and all cases within
18 nont hs.

The average tinme for receipt of
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application to resolution was 228 days in fiscal
year 2014. Follow ng issue of the decision, Arny
and DoD agenci es nust nake the directed
corrections with a suspense of 120 days. | spoke
wi th our pronulgation unit. They actually track
this. They will suspense these things out to the
vari ous agencies and then they will track it.

Sexual assault-specific issues were
not tracked until January of 2015. Qur tracking
system now contains a special identifier so that
sexual assault-related cases can be tracked. W
have had five cases since January 2015. Al
identified as victins. Sexual assault-related
cases receive review by Ms. Blacknon. They al so
have a higher priority rating, which expedites
t heir processing.

Wi st | ebl ower i ssues have been a
speci al project since 2012 and they al so receive
a higher priority. W do not track the
i nvol venent of special victins counsels in the
BCVWR practice. Per discussion with the SVC

chief, the SVCs receive training in the ABCVR
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processes. SVCs will not identify to us as an
SVC. They would identify to us as a |egal

assi stance attorney as the SVC programis part of
t he | egal assistance program

Assisting Soldiers with correction of
records is mandatory for |egal assistance
attorneys per Arny Regul ation 27-3.

Servi cenmenbers are educat ed about the ABCWVR

t hrough numer ous avenues. ARBA has a website that
expl ains the process. W have an applicant's
guide. Qur legal staff provides one- or two-hour
trai ning blocks at the Arny JAG school for the

| egal assistants course, the mlitary justice
managers course, adm nistrative |aw for

i nstal l ati ons course, the graduate course.

I n Texas, one of our attorneys
provides instruction to the Ofice of the Staff
Judge Advocate at Fort Sam Houston. The nedi cal
comunity -- O fice of Special Counsel -- those
are the attorneys and paral egals who hel p the
soldiers in the | DES process, the Integrated

Disabilities System He also instructs the | MCOV
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survivor outreach course, which trains attorneys
who assi st survivors of deceased Sol diers. W

al so teach sone courses here in the mlitary
district of Washington. That concl udes ny
presentation. Again, | --

CHAI R HOLTZMAN: Thank you.

MR. HUFF: - look forward to your
concerns.

CHAI R HOLTZMAN: Thank you very nuch
M. Ruskin -- M. Jon Ruskin, you're next. |

| ook forward to hearing from you.

MR RUSKIN: CGood afternoon. [|'m
honored to be able to appear before this
di stingui shed panel. One of the things -- our
practice is very simlar to what we've heard for
the Arny and the Air Force. Probably the nost
out standi ng thing that makes our practice uni que
Is that we deal with cases fromtwo Services
rat her than just one, the Navy and the Marine
Cor ps.

O course, the Navy is a nuch |arger

Service. But the Marine Corps does have a
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surprisingly | arge nunber of cases, particularly
performance eval uati on cases. W have about

15, 000 cases a year total, about half of which go
before the board. The others are not considered
for reasons that you've heard before.

And the percentage of relief is 7
percent. That includes partial and full relief.
One of the reasons that that nay be as low as it
is, is that one of the things that's different
about our practice is that the Marine Corps
actually has a board called the Perfornmance
Eval uati on Review Board. It operates at
Headquarters Marine Corps. |It's a panel of
Marine Corps officers who are allowed to hear al
Marine Corps fitness report cases before we do.

The Marines are required to submt
their fitness report cases there first and they
have power -- that board has power to grant those
requests and so we only see the ones that they
denied. So that may, at |east partly, explain
why our relief rates is not higher than it is.

But we currently do not have the capability of
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el ectronically tracking either sexual assault or
whi st | ebl ower cases al t hough, we are manual ly
attenpting to keep track of how many sexual
assault cases we're getting.

W're in the process of making it
possibly to electronically track both categori es.
We hope to be able to do the sexual assault cases
wi t hin about a nonth and the whistlebl ower cases
wi thin about three nonths. W rarely get cases -
- well, first, we get a nunber of cases from
perpetrators -- alleged perpetrators of sexual
assault who are discharged and seeking
corrections to their records.

They virtually never get relief. W
have not seen very nmany cases fromvictins of
sexual assault. But | personally know of at
| east one where the Marine Corps enlisted wonman
had filed a request to have restricted reporting
and her conmmand adm ni stratively bungled the
situation, and treated her as if she had asked
for unrestricted reporting.

She filed an | G conpl ai nt about that
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m stake -- that bungling -- and it was found

wi thout merit, and after that she got a poor
performance eval uation. So she cane to us,
actually, she submtted a petition to the Mrine
Corps PERB for trying to get relief on that
performance eval uation. They denied relief,
recommended that we deny al so.

After the board | ooked at this case,
they felt like she had nade a good case of
reprisal and under our rules if the Marine -- if
Servi ce reconmends denying and the board wants to
grant, that's a case that has to go to the
Secretary of the Navy's office for a decision.
That case did go there, and the Secretary of the
Navy ruled that we were correct and relief was
warranted. So the applicant did get relief in
t hat case.

At this point, we have not seen
i nvol venent by special victins counsel in our
cases. W do get reports fromthe Navy |G and
the I nspector Ceneral of the Marine Corps of

reprisal investigations that they've done. CQur
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staff is ten case exanm ners and five records
personnel. W are currently conpleting about
58. 8 percent of our cases within ten nonths and
t he renmai ni ng cases are between ten to 18 nonths.
The statute, 10 USC 1557, requires that we do 90
percent within ten nonths.

W're not meeting that currently but
we've just recently been granted perm ssion to
hire four new people - case workers. So we're
hopi ng that injection of new blood will allow us
to do a better job of conplying with that tine
st andar d.

CHAI R HOLTZMAN: Thank you very nuch
sir. We're now ready to hear from M. Julia
Andrews. Ms. Andrews, thank you.

M5. ANDREWS: Thank you for your
interest. The Coast CGuard BCVMR is part of the
Ofice of the General Counsel of the Departnent
of Honmel and Security. W operate with a
per manent staff of three, which is augnented as
needed with attorneys on detail. Although

conparatively small, our staff is sufficient to
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handl e the casel oad, and the board has not issued
a deci sion beyond the ten-nonth deadline under 14
USC 425 in several years.

In FY 2014, we received 236
applications and we closed 178 cases. Seventy-
four of those were closed adm nistratively after
t he Coast CGuard voluntarily made the correction.
The board issued a decision for the other 104
cases and the average processing tinme for the
board' s deci sions was 250 days. Wile processing
t he cases, the BCVWR staff communi cates with
potential, current and past applicants several
times a day by phone and email to ask and answer
guesti ons.

If an application is inconplete, we
call or email them asking themfor the m ssing
i nformation. Last year, 59 percent of our
applicants were veterans and 41 percent were
current Servicenenbers. They |earn about the
board frommlitary publications, fromthe BCVR
webpage, fromour rules, which are published in

t he Code of Federal Regulations, and fromthe
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DVA, and word of nout h.

The staff sends a copy of every
application to the Coast Guard, inviting an
advi sory opinion. The advisory opinions are
normal |y prepared by two or three personnel
officers and a JAG attorney. A copy of the
advi sory opinion is then sent to the applicant,
who has 30 days to submt a witten response and
may request an extension.

As part of the general counsel's
office, all Coast Guard BCMR nenmbers are
attorneys. Approximately 35 attorneys from
t hroughout the departnent have vol unteered and
been appointed to serve. The board nenbers serve
on two or three panels per year, at their
conveni ence. They may resign at any tine and
there are no termlimts.

The chair convenes a board panel tw ce
a nonth and each panel reviews just five to ten
cases. The board nenbers receive draft decisions
prepared by the staff and access to the case

docunents a few days before the neeting so they
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arrive ready to deliberate and deci de the cases.

The board deci des the cases on a preponderance of
t he evidence standard. The vast majority of the
board' s deci sions constitute final agency action.

A unani nous board decision is final in
al | discharge cases and all cases concerning
reenli stment codes, nedals and awards, bonuses
and the survivor benefit plan. In other types of
cases, the board's decision is also final, unless
there is a split decision or unless the board
votes to grant substantially nore relief than
t hat recomrended by the Coast Guard.

Last year, 67 percent of all BCWR
applicants received full, partial or alternative
relief either directly fromthe Coast Guard or
t hrough a decision of the board, and 43 percent
of the board's decisions granted relief. Over
t he past decade, the board has handl ed at nost
one or two applications per year fromvictins of
sexual assault or alleged assailants. The staff
is not aware of any involvenment by speci al

victinms counsel to date. Last year, the board
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deci ded one sexual m sconduct case, which was
filed by an all eged assailant, and relief was
deni ed.

The board has not handl ed a
whi st | ebl ower case fromthe O fice of the
| nspector Ceneral in several years, although we
have net with personnel fromthe inspector
general's office to ensure that they are aware of
t he BCMR as an avenue of redress.
Because of the small size of the BCMR staff and
the smal |l nunber of Coast Guard personnel who
prepare the advisory opinions, access to BCWR
case files is very limted and on a need to know
basi s.

Pursuant to Section 547 of the 1015
NDAA, redacted decisions in sexual assault cases
will no | onger be uploaded to the online FO A
readi ng room
The Coast Guard BCVMR is a conparatively snall
operation, but before every decision is issued
t he application has been reviewed and evi dence

wei ghed by at |east five attorneys, sonetines as

Neal R. Gross and Co., Inc.

348

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

many as six or seven, including the three board
menber s. This | evel of investnent reflects the
departnent's very strong conmmtnent to ensuring

t hat our Servicemenbers and veterans are treated
correctly and fairly. Thank you.

CHAI R HOLTZMAN: Thank you very nuch
Thanks to all the panel nenbers. Admral Tracey?

VADM R) TRACEY: Thank you very nuch
A federal civilian victimof sexual assault who
has a whi stl ebl ower conpl ai nt woul d cone through
the DoD 110G right?

M5. TOLEK: Yes, an appropriate --
they could either conme to us, or their primary
jurisdiction is with the Ofice of Speci al
Counsel. But we do do sone of those conplaints.

VADM R) TRACEY: kay. So, if they
have a founded retaliation conplaint, how do
their records get corrected?

M5. TOLEK: Federal enployees -- or,
it would -- it would depend on the jurisdiction
that they went through. So, OSC or the Merit

Systens Protection Board woul d order what ever
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corrective neasures were required and if it cane
t hrough our systemwe -- our report -- every

si ngl e one of our reports makes a recommendati on
in substantiated cases for whatever woul d nmake

t he conpl ai nant whol e, and then a nore general
recommendati on that appropriate action be taken
agai nst the responsi bl e managenent officials. So
that would go to the head of the agency, and the
deci sion woul d be made there.

VADM R) TRACEY: kay. Thank you.

CHAI R HOLTZMAN. M. Tayl or.

MR. TAYLOR: Yes, thanks to each of
you for not only your service but al so your
testinony here today. M. Gookin, | was curious
about your comment that if the action came back
to you after investigation and you had detern ned
t hat maybe the action taken was not appropriate
that you would then send it back for correction
of what ever deficiency, would you say nore about
t hat ?

Are you tal king about situations in

whi ch you don't think the Service took an
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appropriate action and therefore you' re sending
it back to the Service? O are you tal king about
sonething internally within the DoD I G staffing
process?

MR GOOKIN. Wthin the Service, sir.
If | sent it downstreamto Arny, Navy, Air Force,
Marines or a defense activity, DLA perhaps, and
t hey send back a hotline conpletion report and
it's inadequate, by DoD Instruction 7050.01, |
have the authority to send back a nmenorandum of
deficiency and have themcorrect it.

MR, TAYLOR |s part of that standard
that you're applying whether or not the action
t hey took agai nst soneone who actual |y conduct ed
retaliation was, let's say, too mnor, that they
didn't take it seriously, they counsel ed when
t hey shoul d have issued a letter of reprimand, in
your opi ni on?

MR GOOKIN |'m concerned of both,
that the victi mwas nade whol e, and whet her or
not the repriser was -- action was taken agai nst

t hem
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MR, TAYLOR Is that a fairly frequent
occurrence that Services don't do what you think
t hey shoul d have done in dealing with these
retaliation conplaints, in terns of appropriately
counseling or dealing with the person who is
bound to have retaliated?

MR GOKIN It's rare.

MR, TAYLOR (Ckay. Ms. Tol ek, you
menti oned that for the last three years, just
based on a word search, you had six, ten and nine
cases that fell within the kinds of interest that
we have. Can you tell us the outcone of any of
t hese cases, or can you provide that for the
record if you can't tell us today?

M5. TOLEK: | can tell you that five
of those total 25 renmain under investigation.
They're still open. Anmong the others, total four
went to full investigation and none were
substanti ated, and 15 were di sm ssed w thout full
i nvestigation for a variety of reasons.

MR, TAYLOR Ckay. So for all of the

menbers who testified about your respective
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Boards for Correction of Mlitary Records, let ne
just ask a general question, then we'll just go
down the line and | et each of you respond, if you
don't mnd. Wat are the typical requests that
you have seen so far that sexual assault victins
of retaliation are maki ng? What kinds of record
requests are they typically asking for?

MR. VALLARI O The nbst conmon variety
|"ve seen are those that have been di scharged and
have a subsequent finding by the Veterans
Adm nistration that they have PTSD, or a mmjor
depressive disorder related to the sexual
assault. They cone back to our board to request
to request that their adm nistrative di scharge be
changed to a disability discharge, or that if
they did get a disability discharge that their
rating be increased.

MR, TAYLOR Ckay. M. Huff?

MR HUFF: Sir, that would -- | would
concur that, nost likely, that's what we woul d
see al so, sonmeone who has been di scharged and

then wants to change to their discharge, or nmaybe
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a disability issue al so.

MR. TAYLOR M. Ruskin?

MR. RUSKIN. The basic response to
your question is that we just haven't seen very
many applications fromvictins of sexual assault
at all. But to the extent that we've seen them
we had the one that | told you about where the
person was successful. It's a little unusual
because it's not based on an all egation of
reprisal for conplaining about the assault. |It's
a reprisal for conplaining about adm nistrative
bungl i ng.

But | think there have been sone cases
-- 1 don't deal with the disability cases
personally, so | can't vouch for this, but I
bel i eve there nay have been sonme cases of the
kind the other gentleman outlined, about their
physi cal ly disability handling.

MR. TAYLOR  Ms. Andrews?

M5. ANDREWS: We get so fewit's very
hard to generalize. But | would agree they often

are requesting physical disability discharge for
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PTSD.

MR, TAYLOR And it may be too early
in the process for any of you to have any
evi dence about this question or not, but have any
of you had occasion to waive the three-year tine
limt in dealing with one of these cases yet
involving retaliation by -- against a sexual
assault victinf

MR. VALLARIO | can't recall offhand.
Those that |'ve seen in the recent past haven't
exceeded the statutory or the statute of
limtations. So | can't say.

MR. TAYLOR  Does anyone have any
experience with this? Does anyone wi sh to
venture an opi ni on about whether it would |ikely
be the view of the board that the three-year tine
limt would be waived or would not be waived?

MR. VALLARIO Well, for our practice
a decision not to waive tinme limts is typically
predi cated on their being no evidence of an error
in justice. So when the board deliberates a

tinmeliness standard the first thing they do
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determine is whether or not there's nerit to the
case.

There are very, very, very few where
there's nerit where tineliness is not wai ved, and
it's because the purported error happened so | ong
ago that it's inpossible for us to nmake that
person whole and this is never a course -- |'ve
never seen this in a sexual assault case. But
that's howtine limts is weighed at the table
where | worKk.

MR. TAYLOR  Anyone else like to
comment on that?

MR. HUFF. Sir, the Arny al so eval uates
the cases and if there's nerit the practice would
normal |y be to waive.

MR. VALLARIO It's the sanme -- simlar
to the Air Force.

MR. RUSKIN: And the Navy is the sane
as wel | .

MS. ANDREWS:  Sane.

CHAI R HOLTZMAN: Thank you. No

guestions? Thank you very, very much for your
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That

t he

testinony. W appreciate the hel p you' ve given
us. Good evening, |adies and gentl enen.
brings our hearing to a cl ose.

MR. SPRANCE: For the record,
neeting is officially closed. Thank you for
com ng.

(Wher eupon, the above-entitled natter
concluded at 4:29 p.m)
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