












IN A GENERAL COURT-MARTIAL OF THE UNITED STATES 
US ARMY TRIAL JUDICIARY, FOURTH JUDICIAL CIRCUIT 

 
 
UNITED STATES                             )      
          ) 
 vs.         ) 

         )   DEFENSE REQUESTED 
MCCLURE, Dajuan A.                                 ) 
SPC, U.S. Army        )                    INSTRUCTION 
Headquarters and Headquarters Company ) 
4th Battalion,1st Field Artillery Regiment     ) 
3rd Infantry Brigade Combat Team     ) 
Fort Bliss, Texas 79916                 )                      21 August 2014 
    
 

RELIEF SOUGHT 
 
The defense respectfully requests an instruction on the definition of “impairment 

by a drug, intoxicant, or other similar substance” as alleged in Specification 1 of the 
Charge.  

 
LAW 

 
R.C.M. 920(1) states that “[t]he military judge shall give the members appropriate 

instructions on findings.”  Furthermore, the military judge must grant a moving party’s 
submitted request for non-standard findings instructions so long as: 1) the issue has 
been raised by the evidence at trial; 2) the proposed instruction is an accurate 
statement of the law; and 3) the issue is not adequately covered by the other 
instructions given to the members.  R.C.M. 920(c); See United States v. Briggs, 42 M.J. 
367 (C.A.A.F. 1995).  “If an issue has been raised [at trial], ordinarily the military judge 
must instruct on the issue when requested.”  Discussion section of R.C.M. 920(c). 
 

ARGUMENT 
 
The elements of Specification 1 of The Charge allege: 
 
(1)  That between on or about 1 November 2012 and on or about 30 January 2013, at or 
near Fort Bliss, Texas, the accused committed a sexual act upon SPC , to 
wit: inserting his penis into her vulva; 
 
(2)  That the accused did so when SPC  was incapable of consenting to 
the sexual act due to impairment by a drug, intoxicant, or other similar substance, and 
that condition was known or reasonably should have been known by the accused; and 
 
(3) That the accused did so without the consent of SPC  

 

(b) (6)

(b) (6)
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DEFENSE REQUESTED INSTRUCTION 
SPC MCCLURE, DAJUAN A. 
 
 
 
 Currently, for sexual assault offenses, neither the Military Judge’s Benchbook 
(DA PAM 27-9) nor the Manual for Courts-Martial define “impairment” by an intoxicant.  
While the Military Judge’s Benchbook defines the term “sexual act,” “vulva,” and 
“consent,” it does not define the term “impairment.”  Therefore, in order to properly 
instruct the panel on the elements of sexual assault, this Court must define the term 
“impairment” as alleged in Specification 1 of the Charge.   
 
 Prior to the 2012 modification of Article 120, UCMJ, an Accused committed the 
Article 120, UCMJ, offense of aggravated sexual assault by “engaging in a sexual act 
with another person when that person [was] substantially incapacitated or substantially 
incapable of: appraising the nature of the sexual act, declining participation in the sexual 
act, or communicating unwillingness to engage in the sexual act.”  In paragraph 3-45-5 
of DA PAM 27-9, the Military Judge’s Benchbook contains a “substantial incapacitation” 
definition for aggravated sexual assault offenses that expressly defines the level of 
impairment the Government must prove beyond a reasonable doubt.  Specifically, the 
instruction defines “substantial incapacitation” as “that level of mental impairment due to 
consumption of alcohol, drugs, or similar substance; while asleep or unconscious; or for 
other reasons; which rendered the alleged victim unable to appraise the nature of the 
sexual conduct at issue, unable to physically communicate unwillingness to engage in 
the sexual conduct at issue, or otherwise unable to make or communicate competent 
decisions.”  DA Pam 27-9, paragraph 3-45-5 (2013). 
 

REQUESTED DEFINITION 
 
Based upon the above listed definition of “substantial incapacitation,” the Defense 
requests that this Court adopt the below listed definition of “impairment” and instruct the 
enlisted panel on this definition for Specification 1 of The Charge:  
 

As listed in Specification 1 of Charge I, “impairment” means that level of 
intoxication due to consumption of alcohol which diminished the alleged 
victim’s cognitive abilities to the point that she was incapable of 
consenting because she was either a) unable to appraise the nature of the 
sexual conduct at issue, b) unable to physically communicate 
unwillingness to engage in the sexual conduct at issue, or c) otherwise 
unable to make or communicate competent decisions. 

 
 
 
 

                                   Captain, JA 
                                   Defense Counsel 
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UNITED STATES 
 

v. 
 
VALENZUELA, ELI  
SPC, US Army 
Headquarters and Headquarters 
Company, United States Army Medical 
Department Activity 
Fort Leavenworth, Kansas 66027 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
          DEFENSE 

REQUEST FOR DEFINITION 
 
 

27 May 2014 

 
The Defense in the above-captioned case requests that the Court employ the definition 
submitted for “incapable of consenting … due to impairment by alcohol” in the 
Specification of Charge I.   
 

Discussion 
 
The term “impairment,” as used in the Specification of Charge I is not defined in the 
Manual For Courts-Martial, 2012 Edition (MCM).  This word was newly inserted into the 
law after the changes to the UCMJ in 2012, which delineated the potential theories of 
liability for sexual assault and abusive sexual contact into three distinct categories: (1) 
sexual contacts accomplished via threats, bodily harm, fraud, or false identity; (2) sexual 
contacts committed when the accused knows or reasonably should know that the other 
person is asleep, unconscious, or otherwise unaware that the sexual contact is 
occurring; and (3) sexual contacts committed when the other person is incapable of 
consenting to the sexual contact due to impairment of a drug or other intoxicant, or a 
mental disease or physical disability.  MCM, Part IV, paragraph 45a(b) and (d).   
 
Prior to 2012, the wrongfulness of sexual acts and sexual contacts with another person 
were not specified into those three categories.  Rather, the theories of wrongfulness (2) 
and (3) as listed above were both included within the term “substantial incapacitation,” 
which was defined and which expressly included all types of unconsciousness, as well 
as a conscious but severely impaired state in which one was not capable of consenting 
to sexual activity.1   
 
To date, “impairment” by an intoxicant has not been defined in either the MCM or 
DA Pam 27-9.  It is therefore appropriate and necessary that the Court issue a 
determination of what this term means for purposes of determining whether SPC 
Valenzuela is guilty of the Specification of Charge I.   
 

                                                            
1 DA Pam 27-9 defined this incapacitation in the following way: “[T]hat level of mental impairment due to 

consumption of alcohol, drugs, or similar substance; while asleep or unconscious; or for other reasons; 
which rendered the alleged victim unable to appraise the nature of the sexual conduct at issue, unable to 
physically communicate unwillingness to engage in the sexual conduct at issue, or otherwise unable to 
make or communicate competent decisions.”  DA Pam 27-9, paragraph 3-45-5 (2013).   
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IN THE THIRD JUDICIAL CIRCUIT, U.S. ARMY 
FORT LEONARD WOOD, MISSOURI 

 
 
UNITED STATES 
 
          v. 
 
Robles, Angel M. II 
SSG, U.S. Army, 
463d MP Co, 92d MP Bn 
4th Maneuver Enhancement Brigade 
Fort Leonard Wood, MO 
 

 
 

Government Response to Defense 
Motion to Dismiss: 

Failure to State an Offense 
 
 

25 June 2014 
 

 
RELIEF SOUGHT 

 
 The Government in the above case requests that the Court deny the defense’s 
motion to dismiss Specifications 1 and 2 of Charge I for failure to state an offense.   
 

BURDEN OF PERSUASION AND BURDEN OF PROOF 
 

 Defense, as the moving party, bears the burden of proof by a preponderance of 
the evidence.  Rule for Courts-Martial 905(c)(1)&(2). 
 

FACTS 
 

 On 19 March 2014, three charges were preferred against the accused, Staff 
Sergeant Robles.  On 6 May 2014, the charges were referred to court-martial by the 
convening authority, Major General Leslie C. Smith after receiving the advice from the 
staff judge advocate as required by R.C.M. 406.  On 9 June 2014, the accused was 
arraigned on these charges and was informed as to the general nature of the charges 
as two specifications in violation of Article 120, Uniform Code of Military Justice, 
Abusive Sexual Contact; two specifications in violation of Article 120c, U.C.M.J., 
indecent exposure; and two specifications in violation of Article 93, Cruelty and 
Maltreatment of Subordinates.  He was not charged with aggravated sexual contact. 
 

WITNESSES/EVIDENCE 
 

- Signed DD 458  
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LEGAL AUTHORITY AND ARGUMENT 
 

Uniform Code of Military Justice, 10 U.S.C. § 837 (2012). 
R.C.M. 307. 
United States v. Fosler, 70 M.J. 225 (C.A.A.F. 2010). 
Manual for Courts-Martial, 2012 Ed. 
 
 “The format of charge and specification are used to allege violation of the code.”  
R.C.M. 307(c)(1).  “A charge states the article of the code . . . which the accused is 
alleged to have violated.”  R.C.M. 307(c)(2).  “A specification is a plain, concise, and 
definite statement of the essential facts constituting the offense charged.  A 
specification is sufficient if it alleges every element of the charged offense expressly or 
by necessary implication.  . . .  No particular format is required.”  R.C.M. 307(c)(3) 
(emphasis added).    The elements of abusive sexual contact are enumerated in the 
U.C.M.J.  “Any person subject to [the UCMJ] who commits or causes sexual contact 
upon or by another person, if to do so would violate subsection (b) (sexual assault) had 
the sexual contact been a sexual act, is guilty of abusive sexual contact . . . .”  M.C.M, 
pt. IV, ¶ 45a(d).  Under sexual assault, the pertinent elements are (1) a person subject 
to [the UCMJ], (2) commits a sexual act upon another person by, (3) causing bodily 
harm to that other person.”  Id. at ¶ 45a(b)(1)(B).1  Sexual contact is defined as 
“touching, . . ., either directly or through the clothing, the genitalia, anus, groin, breast, 
inner thigh, or buttocks of another person, with an intent to abuse, humiliate, or degrade 
any person; or any touching, . . . , either directly or through the clothing, any body part 
of any person, if done with an intent to arouse or gratify the sexual desire of any 
person.”  Id. at ¶ 45a(g)(2).  Bodily harm is defined as “any offensive touching of 
another, however slight, including any nonconsensual sexual act or nonconsensual 
sexual contact.”  Id. at ¶ 45a(g)(3) (emphasis added).  “The military is a notice pleading 
jurisdiction.  A charge and specification will be found sufficient if they, first, contain the 
elements of the offense charged and fairly inform an accused of the charge against 
which he must defend, and second, enable him to plead an acquittal or conviction in bar 
of future prosecutions for the same offense.”  Fosler, 70 M.J. at 229 (internal citations 
omitted).  The specifications in Charge I in this case contain each element of the 
offense of abusive sexual contact by necessary implication, if not expressly, and would 
bar any future prosecutions on these offenses.  
 
I.  Defense’s First Motion to Dismiss (2 pages long). 
 

Defense argues that Government failed to follow the benchbook and failed to 
allege what acts the harm is caused for both elements.  First, model specifications in the 

                                            
1
 This analysis purposefully omitted discussion on the elements regarding location, date, subject matter 

jurisdiction, and personal jurisdiction as not relevant to this motion.  Those parts of the elements are not 
in dispute as being properly alleged. 
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M.C.M. and sample specifications in the benchbook are simply suggestions as no 
particular format is required.  It would be inadvisable not to follow the model 
specifications, but it is not necessary.  That a specification is not verbatim to what is in 
the benchbook is not per se a failure to state an offense as defense counsel suggests.  
Second, defense’s motion states “[t]he specifications[,] as written[,] are defective 
because they imply that the act(s) caused the bodily harm.  As the R.C.M. states and 
Fosler supports, “a specification is sufficient if it alleges every element of the charged 
offense expressly or by necessary implication.” R.C.M. 307(c)(3) (emphasis added).  
The way the specifications are written are that the acts that constitute the sexual contact 
are the same acts as the bodily harm; and, that the sexual contact was bodily harm 
because it was without the alleged victim’s consent.  Defense has said as much in its 
own motion to dismiss so the notice pleading has been effectuated.  In order to be 
concise, the acts were not written twice in the specification.  Regardless, using basic 
sentence and grammar structure it is clear that the sexual contact was the bodily harm 
because the acts specifically stated were without consent. 
 
II.  Defense’s Second Motion to Dismiss (4 pages long). 
 

The military is a notice pleading and must fairly inform the accused expressly or 
by necessary implication, while keeping to the parameters of the specifications and 
“plain, concise, definite statement of the essential facts.”  R.C.M. 307(c)(3).  The “intent 
to abuse, humiliate or degrade” and the “intent to arouse or gratify the sexual desire of” 
are not elements in the statutory text of the offense.  What must be alleged is “sexual 
contact.”  That was done, fair notice was given.  That is what differentiates abusive 
sexual contact from assault consummated by battery, sexual contact.  With respect to 
whether an element is necessarily implied, the court looks at historical precedent and 
stare decisis, including the M.C.M. and Parker v. Levy, 417 U.S. 733 (1974).  See 
Fosler at 229.  However, there is no test or analysis for what constitutes necessary 
implication.  The language of the specification and the nature of the offenses the 
accused is charged with should play an important role in determining whether elements 
are necessarily implied.   

In this case, it is necessarily implied, based on the language and the offenses, 
that the intent to arouse or gratify the sexual desire of any person is the mental state.  
Sexual contact is broken into two types based on the type of touching and the body 
parts touched.  The touching alleged in the specifications fall under the “any touching of 
any body part” definition that states it is for the intent to arouse or gratify sexual desire, 
the subparagraph (B) of the definition.  M.C.M. ¶ 45a(g)(2)(B).  The second specification 
is “rubbing her leg” which firmly falls under subparagraph (B).  The first specification 
states “touching her groin, waist, and thigh.”  This necessarily implies a continual act 
that covers three body parts, only one of which falls under the subparagraph (A) of the 
definition (groin) where “abuse, humiliate, degrade” is listed.  That is why looking at the 
nature of the offenses is important.  This is a “sexual desire” case, not an “abuse, 
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humiliate, or degrade” case.  SSG Robles is charged with offenses of a sexual nature 
towards the alleged victim.  He wanted to have sex with her, not humiliate her.  
Therefore, the necessary implication is that the touching was with the intent to arouse or 
gratify his sexual desire. 

Lastly, definitions are put into statutes for a reason, conciseness and efficiency.  
The element is sexual contact.  The statute defines sexual contact.  The definition fully 
explains what sexual contact is and why it is different from assault consummated by 
battery, providing the fair notice.     

 
 

CONCLUSION 
 

 The government requests this Court deny the defense’s motion to dismiss for 
failure to state an offense.  Each element is pled, pled implicitly it not expressly, and the 
defense is fairly informed to defend against the charge and specifications.   
 
 
 
 
 

 
CPT, JA 
Trial Counsel 
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