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doubt that MC was so intoxicated that night that she could not remember her name, let alone 

consent to sexual acti vity. The evidence was overwhelming, and a different closing argument 

would have not have changed that fact. Because of the awesome strength of the government's 

case, Rogers was not prejudiced, let alone materially prejudiced, and is nol entitled to relief. 

III. THE EVIDENCE SHOWS THAT THE 
APPELLANT RECEIVED ORAL SEX FROM A 
WOMAN WHp WAS SEVERLY INTOXICATED, 
SUCH THAT SHE COULD NOT REMEMBER 
HER NAME AND LOST CONTROL OF HER 
BLADDER. WAS THAT EVIDENCE 
FACTUALLY AND LEGALLY SUFFICIENT TO 
SUPPORT A GUILTY FINDING TO CHARGE Ill, 
SPECIFICATION 1? 

Standard of Review 

Article 66, UCMJ, requires thi s Court to conduct a de 110110 review of the legal and 

factual sufficiency of thi s case. United Stales v. Washi11g1011 , 57 M.J . 394, 399 (C.A.A.F. 2002). 

Argument 

Article 120, UCMJ, was written to prohibit a wide range of sexual activity when one 

party is incapable of consenting due to alcohol intoxicati on. It specifically prohibits any contact 

between the penis of one person and the mouth of another if one of the actors is incapable of 

consenting for whatever reason. Here, the evidence, from Rogers' own words, showed that he 

was awake at the time the oral sex began and remained awake throughout the entire act, that he 

helped MC remove his pants and underwear, and that there was then contact between his penis 

and her mouth. 

The defense argues that no one testified that Rogers admitted to "placing" his penis in 

MC's mouth, which is the word that the government used in Charge Ill, Specification I. 

However, the evidence is clear that Rogers received oral sex from MC while she was too drunk 
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to consent to such activi ty, and that is a crime. The evidence was legally and factually sufficient 

to conclude that Rogers put his penis in MC's mouth, that MC was incapable of consenting to 

this act because of her intoxicated state, and that Rogers knew she could not consent. 

Under Article I 20(g)( I )(A), UCMJ, a sexual act is defined in part as contact between the 

penis of one person and the mouth of another. A service member is guihy of sexual assault if he 

commits a sexual act upon another person when the other person is incapable of consenting due 

to impartment by a drug or intoxicant, and that condition is known or reasonably should be 

known to the perpetrator. Read together, a member is gui lty of a sexual act if he causes con tact 

between his peni s and the mouth of another when the other party is incapable of consenting due 

to alcohol intoxication. 

A plain reading of the statute is clear that a person who receives oral sex may still be 

guilty of an offense if the person providing the orifice is incapable of consenting. The law 

specifically allows for that by criminalizing "contact between the penis and the ... mouth" 

without further requiring that the perpetrator be the one giving the oral sex. 

The current Article 120 offenses are significantly broader than previous versions. Over 

the past thirty years, each revision of Article 120 has a greater breadth of sexual activity. This 

trend is an intentional act by Congress, which was started in 1986 when it significantly revised 

the federal rape laws. One of Congress' purposes in rewriting the Jaws, a purpose that was 

avowed in the legislative history, was to modernize the laws to criminalize more sexual 

behavior. "(The statute] modernizes and reforms Federal rape provisions by ... expanding the 

offenses to reach all forms of sexual abuse of another." H.R. Rep. 99-254. 99th Cong. , 2d Sess. 

( 1986), at I 0. The language was "drafled broadly to cover the widest possible variety of sexual 

abuse." Id. at 12. Had Congress intended to criminalize only giving oral sex, rather than being 



the recipient of oral sex, it would have done so by using a word other than "contact." But that 

would have been inconsistent with the stated intent to broaden the definition of sex crimes. 

Rogers focuses on the fact that the victim was an "active" participant in the oral sex. 

Appellant Br. at 28. He points to the fact that MC was on top of Rogers and argues that she 

must have "placed" her mouth on his penis, rather than he placing his penis in her mouth. But 

again, the statute is sufficiently broad to criminalize a sexual act if one of the parties is 

incapable of consenting, even if that person can still physically move her body. To suggest a 

different result would allow for any number of penetrative assaults to victims that cannot 

consent. 

Rogers seemingly argues that only an unmoving or unconscious person, lying on the 

bed, could be victimized. This is too narrow a reading of the statute. Article l 20(b )(2) 

criminalizes such activity, as it prohibits a sexual act done when the other party is "asleep, 

unconscious, or otherwise unaware that the sexual act is occurring." Congress specifically 

covered the situation where the victim is passed out or asleep in subsection (b)(2). However, 

Congress did not stop there. Instead, it drafted Article l 20(b)(3), which prohibits sexual activity 

when one person is incapable of consenting. If Congress only intended to criminalize sexual 

activity when the victim is passed out from alcohol use, there would have been no need to write 

subparagraph (b)(3) too. The fact that it was written must be given significant weight. 

Congress made the statute broad for a reason. It did so to criminalize the very activity that 

Rogers engaged in, which is to receive oral sex from someone who could not validly consent to 

give it. 

Rogers told different versions of his story every time he spoke of or was interviewed 

about the night of 15 August 2012. When speaking to the hotel staff, he said that no sexual 
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activity took place at all that night and that he only allowed the victim to stay with him because 

the taxi that he supposedly called never came. R3. at 275. When he spoke to the first of three 

Portsmouth law enforcement officers, he said that he awoke to MC performing oral sex on him, 

failing to mention that he was awake when the act started and helped MC remove his clothes. 

R4. at 24. He repeated that story to the detectives. Id. at 73. He also initially repeated the story 

about waking up as the recipient of oral sex from MC when questioned by CGIS a month after 

the incident. R5• at 62. However, after further questioning, he changed his story yet again, 

admitting that he was awake while MC was on the other bed, that he remained awake when she 

left her bed to come to his, that he played an active role in removing his pants and underwear, 

and that he was awake the entire time that he was receiving oral sex. Id. at 67. His last version 

of events was later memorialized in a confession that he wrote by his own hand. PE 17. 

Conveniently, Rogers does not refer to this last, most detailed, confession in his brief to 

this Court, but refers only to the story he told the Portsmouth officers, in which he claimed he 

was awakened by MC's performing oral sex on him. There is of course a critical difference in 

his two versions. In one, he was asleep and only awoke to find himself unclothed from the 

waist down with his penis already in MC's mouth. During his later confession, Rogers admitted 

that he was awake the whole time, helped removed his own clothes, and was active when the 

oral sex began. 

The fact that Rogers kept changing his story is significant. As discussed infra in Part N, 

variations in an accused's statements made after the crime can be considered by the panel 

members as evidence of his consciousness of guilt. See United States v. Daniels, 56 M.J. 365, 

369 (C.A.A.F. 2002). The fact that Rogers told a different story every time he talked about that 

night, and that each story given in Portsmouth downplayed his own involvement, was evidence 
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that the members could consider to corroborate his confession to CGIS, during which he 

acknowledged that he was an active participant. The members were free to conclude that 

Rogers was not forthright during the fir t interviews because he knew that MC was too drunk to 

consent. He even acknowledged to CG IS that he lied initially because "'she was a lot drunker 

than [he] was ' and he knew it would look bad that he had done thi s with someone who was that 

intoxicated." R5. at 78-79. Therefore, the members could conclude that Rogers lied because he 

knew what he did was a crime, and they could credit hi s final story, where he admitted to being 

an acti ve participant, rather than his initial lies. 

The defense also points out that there is no evidence that Rogers pulled MC's head down 

in order to place his penis in her mouth. Unquesti onably, the government had no burden to 

prove that. The government was not required to establish that Rogers used force against the 

victim in order to prove Specification I of Charge III. Had there been evidence that Rogers had 

forced MC's head down on to his penis. he would be guilty of rape under Article I 20(a). To 

argue that the government did not meet its burden because it did not prove that Rogers used 

force is to conflate the sexual assault charge with a rape charge. The government did not have 

to show force lo prove sexual assault, and the fac t that no force was used is nol evidence that no 

crime occurred. 

The government charged Rogers wi th "placing his penis inside MC's mouth." The 

defense essentially argues that one of the witnesses had lo testify that Rogers specifically used 

the words " I placed my penis in her mouth" when describing the act in order to convict him of 

Charge III, Specification I. Such semantics and specious word games are not required co 

sustain the conviction. See ge11eral/y United States v. Bridges, 1996 WL 107576. at *2 (A.F. Ct. 

Crim. App. Mar. 4, 1996). The government had to show that a sexual act occurred, and that the 
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victim was incapable of consenting to that sexual act because of alcohol intoxication. The 

evidence indisputably shows that the victim was too drunk to consent that night, which satisfies 

the second element. To sati sfy the fi rst, the govern ment needed onl y to point to Roger's 

confession, where he wrote: "She began giving me oral pleasure.'' Based on thi s statement, and 

hi s lies throughout the investigati on showing his consciousness of gui lt , the members could 

conclude that Rogers put his penis in MC's mouth when she climbed on top of hi m and after 

they removed his clothes cogcthcr. His confess ion is corroborated by his lies, intended to 

minimize hi s own actions because he knew he was guilty. There arc no magic words required to 

convict. It was Rogers' own words, not magic words, which the members reli ed on in fi nding 

him guilty of Charge III , Spec ificati on I. 

IV. UNCHARGED MISCO NDUCT CANNOT BE 
INTRODUCED AT TRIAL AS PROOF OF THE 
CHARGED OFFENSE. HERE, THE 
APPELLANT WAS CHARGED WITH ORAL 
AND DIGITAL PENETRATION OF THE 
VICTIM. ONE OF THE OFFICERS TESTIFIED 
THAT THE APPELLANT HAD ADMITTED TO 
"INTERCOURSE" WITH THE VICT IM. WAS IT 
ERROR FOR THE MILITARY J UDGE TO 
ALLOW THIS TESTIMONY'? 

Standard of Review 

This Court reviews a mi litary judge' s evidcntiary ruli ngs for an abuse of discretion. 

United States v. McCol/11111 , 58 M.J . 323, 335 (C.A.A.F. 2003). 

Argument 

"It is abundantly clear th at ev idence which is offered simply to prove that an accused is a 

bad person is not admiss ible." United States v. Reynolds, 29 M.J. I 05, I 09 (C.M.A. 1989). 

However, evidence of uncharged misconduct is permitted if it has independent relevance under 
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