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 NAVY-MARINE CORPS TRIAL JUDICIARY 

WESTERN JUDICIAL CIRCUIT 

 

U N I T E D  S T A T E S    ) 

        )      GENERAL COURT-MARTIAL 

  V.       ) 

        )       MOTION TO DISMISS 

Joseph D. BATES      )      (CHARGE III           

Sergeant            )    IS UNCONSTITUTIONALY VAGUE)           

U. S. Marine Corps     ) 

 
1.  Nature of Motion 

 This is a Motion to Dismiss Charge III and the seven specifications 

thereunder as well as Additional Charge I and the two specifications 

thereunder alleging violations of Article 120 of the Uniform Code of Military 

Justice because the term “incapable of consenting due to impairment” and 

“unaware the sexual act” is unconstitutionally vague.   

2.  Statement of Facts 

Sergeant Bates is charged with nine specifications of Article 120 of the 

UCMJ.  In 2012, Sergeant Bates was a recruiter at Permanent Contact Station 

(PCS) Bloomington, Illinois.  On several occasions during his time as a 

recruiter, he came in contact with Ms. K.E.C, an adult female.  Specifically, 

Sergeant Bates and his wife,    had invited Ms. K.E.C. to their 

home on a few occasions, and Sergeant Bates had been to Ms. K.E.C.’s apartment 

on a few occasions with other mutual friends.  On or about the evening of 13 

October, Sergeant Bates is accused of multiple violations of Article 120 

resulting from sexual encounters between him and Ms. K.E.C.   

Ms. K.E.C. claimed at the Article 32 hearing in this case that Sergeant 

Bates came over to her apartment with a friend and a group of friends played 

drinking games and watched movies throughout the evening.  At the end of the 

evening, Ms. K.E.C. claimed she went to her upstairs bedroom and Sergeant 

Bates then followed her.  Afterwards, Sergeant Bates and Ms. K.E.C. then 

performed oral sex on one another, and eventually engaged in sexual 

intercourse.  Although Ms. K.E.C. claims that she was too intoxicated to 
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consent to these sexual acts, she was able to articulate at the Article 32 

hearing that she was not blacked out during any portion of the sexual acts, 

and she was also able to discuss the entire sexual encounter in detail.   

3.  Discussion. 

This case, as is often found in military justice, involves allegations 

of sexual assault in which alcohol consumption and intoxication are principal 

factors.  The latest iteration of Article 120 of the Uniform Code of Military 

Justice seeks to proscribe certain forms of sexual conduct, including 

situations where one participant has consumed alcohol or other intoxicants to 

the level that they are, statutorily, incapable of consenting to the sexual 

activity or are unaware a sexual act is occurring.  The statute describes this 

state as “incapable of consenting due to impairment” or that the person was 

“unaware the sexual act was occurring”, but provides no amplifying information 

or definition as to what these means.  For the reasons that follow, this 

language is unconstitutionally vague, and Charge III and Additional Charge I 

and the specifications thereunder should be dismissed with prejudice. 

A.  Statutory Background. 

Since the 1950s Congress has defined military sexual crimes in Article 

120 of the Uniform Code of Military Justice (UCMJ). 10 U.S.C.S. § 920 et.seq.  

In 1992, Congress began to implement amendments to Article 120 that ultimately 

revamped and expanded the scope of Article 120. The most notable changes to 

Article 120 came in the 2007 and 2011 Congressional amendments respectively.  

Specifically, Congress made key modifications to the definition of sexual 

assault in their 2007 and 2011 amendments to Article 120.  

As stated above, in many military sexual assault cases the accusing 

witness alleges that he or she is impaired by the ingestion of alcohol or 

drugs.  The degree of impairment is a frequent area of dispute during trial.  

In 2007, Congress completely overhauled the scope of Article 120 making a 
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“sexual act” illegal if the victim was "substantially incapacitated" or 

"substantially incapable" of appraising the nature of the sexual act, 

declining participation in the sexual act, or communicating unwillingness to 

engage in the sexual act.  Subsequent case law demonstrated that 

"substantially incapacitated" was difficult to define with any clarity.   

United States v. Moore, 58 M.J. 466, 469 (C.A.A.F. 2003).  

In 2011, Congress drafted amendments to the 2007 Article 120, which took 

effect on 28 June 2012.  In the 2012 Article 120, Congress attempted to shift 

the focus to what the accused "knew or reasonably should have known."  The 

2012 Article 120 also omits the term “substantially incapacitated”, and asks 

whether the complaining witness was “incapable of consent due to impairment,” 

and that an accused should have known that a complainant was unaware the 

sexual act was occurring due to the consumption of alcohol.   

Unfortunately, the 2012 Article 120 repeats the failure of Congress to 

clearly define the parameters of sexual assault because it fails to provide 

the definition of impairment, and when an individual is so impaired that they 

are incapable of providing consent.  Furthermore, we are left with no 

direction regarding the word unaware.  Congress essentially omitted one vague 

term - "substantially incapacitated" - and replaced it with another even more 

confusing and vague term.  The result is that the statute is too vague to 

provide the accused with notice of the definitions of the law’s key elements.  

Specifically, the law fails to define the requisite level of knowledge 

necessary for the accused to determine that the complaining witness is 

incapable of consenting to a sexual act due to impairment, or to define 

understand the subjective awareness level of a complainant.  Effectively, the 

2012 Article 120 repeats the same problem of the 2007 Article 120 – focusing 

on the mental state of the complaining witness, and not providing notice to 

the accused. 
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B.  Article 120 is so vague that Sergeant Bates could not possibly have 

been expected to conform his conduct to the law. 

Charge III and Additional Charge I allege a violation of Article 

120(b)(2) and 120(b)(3)1, which reads in pertinent part (as related to 

the offenses alleged in this case):  

Any person subject to this chapter who- 

(2) commits a sexual act upon another person when the person 

knows or reasonably should know that the other person is 

asleep, unconscious, or otherwise unaware that the sexual 

act is occurring; or 

(3) commits a sexual act upon another person when the other 

person is incapable of consenting to the sexual act due to- 

(A) impairment by any drug , intoxicant, or other 

similar substance, and that condition is known or 

reasonable should be known by the person. 

Based upon the foregoing language, the Government must prove in this 

case, beyond a reasonable doubt, that: 

1. Sergeant Bates committed a sexual act upon the complainant; 

2. Sergeant Bates knew or reasonably should know that the other is 

asleep, unconscious, or otherwise unaware that the sexual act is occurring; or 

1. Sergeant Bates committed a sexual act2 upon the complaining 

witnesses; 

2.  The complaining witness was incapable of consenting due to 

impairment; and 

3.  Sergeant Bates knew, or should have known, the complaining witness 

was incapable of consenting due to impairment. 

The statutes provides a clear definition of what constitutes a sexual 

act3.  Article 120(g)(1).  The statute also defines consent, and provides some 

                                                                 
1
 The remaining specification alleges a violation of Article 120(d), which is identical in text 

to Article 120(b) except that it alleges sexual contact and not a sexual act.  Therefore, the 

legal analysis is the same. 
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specific instances in which a person cannot consent, such as “a sleeping, 

unconscious, or incompetent person” or a person “under threat or fear.”  

Article 120(g)(8).  The section defining consent conspicuously omits 

“impairment” in the delineation of specific conditions in which, as a matter 

of law, a person cannot consent.  This means that under some circumstances, a 

person is capable of consent when impaired.  The question then, is when does a 

person reach a level of impairment such that they are no longer capable of 

consent, and any person who commits a sexual act upon them would be criminally 

liable under Article 120(b)(3) and (d).  Unfortunately, there is no definition 

provided in the text of the statute as to what “incapable of consenting” 

and/or “impairment” specifically means.  Likewise, there is no definition of 

“unaware,” and although 120(g)(8) states that a person cannot consent when 

they are sleeping, unconscious, or incompetent, it does not include the 

language “when a person is otherwise unaware.”  Therefore, contemplating a 

possibility that there are scenarios when an unaware person may consent; 

however, those scenarios are not proscribed and the statute is therefore 

vague.  On its face, “unaware” is also a difficult word to define; unlike 

sleep, or states of unconsciousness, awareness has many levels of meaning and 

should require more clarity.  Furthermore, the Analysis of Punitive Articles 

in the Manual for Courts-Martial, a review of Legislative History, and the 

Military Judge’s Benchbook are all silent, and of no utility in helping 

explain what these critical terms actually mean.  These key terms, “incapable 

of consenting” and “due to impairment” and “unaware”, are the very crux of the 

proscribed conduct, and are impermissibly and unconstitutionally vague such 

that Sergeant Bates could not have read the law’s key elements and understood 

what “incapable of consenting due to impairment” means and “otherwise 

unaware”.  This vagueness left Sergeant Bates with insufficient notice that 

                                                                                                                                                                                                                 
2
 Or, in the context Charge I, Specification 5, sexual contact. 
3
 Sexual contact is also defined in Article 120(g)(2). 
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his conduct may or may not have been proscribed.  See United States v. Moore, 

58 M.J. 466, 469 (C.A.A.F. 2003).   

C.  Articles 120(b)(2) and 120(b)(3) are so vague as applied to Seregant 

Batesf, he is denied Due Process.   

Courts have, on a number of occasions, examined the question of whether 

a statute is impermissibly vague.  A law will be deemed facially void if it is 

so unclear that persons “of common intelligence must necessarily guess at its 

meaning and differ as to its application.”  Connally v. General Construction 

Co., 269 U.S. 385, 391 (1926).  A law failing to clearly define the conduct it 

proscribes “may trap the innocent by not providing fair warning,” inevitably 

leading to impermissible delegation of “basic policy matters to policemen, 

judges and juries for resolution on an ad hoc and subjective basis, with the 

attendant dangers of arbitrary and discriminatory application.”  Grayned v. 

Rockford, 408 U.S. 104, 108-109 (1972).  The D.C. Court of Appeals in United 

States v. Capital Traction Co., 34 App. D.C. 592 (1910), analyzed a statute 

prohibiting municipal street railway companies from running an insufficient 

number of cars to accommodate passengers “without crowding.”  Id.  The 

opinion’s language, cited approvingly by the U.S. Supreme Court in Connally, 

is pertinent to this case and helpful to reproduce at length:  

What shall be the guide to the court or jury in ascertaining what 

constitutes a crowded car? What may be regarded as a crowded car 

by one jury may not be so considered by another. What shall 

constitute a sufficient number of cars in the opinion of one judge 

may be regarded as insufficient by another. . . . There is a total 

absence of any definition of what shall constitute a crowded car. 

This important element cannot be left to conjecture, or be 

supplied by either the court or the jury. It is of the very 

essence of the law itself, and without it the statute is too 

indefinite and uncertain to support an information or 

indictment…The dividing line between what is lawful and unlawful 

cannot be left to conjecture. The citizen cannot be held to answer 

charges based upon penal statutes whose mandates are so uncertain 

that they will reasonably admit of different constructions. A 

criminal statute cannot rest upon an uncertain foundation. The 

crime, and the elements constituting it, must be so clearly 

expressed that the ordinary person can intelligently choose, in 

advance, what course it is lawful for him to pursue. Penal 
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statutes prohibiting the doing of certain things, and providing a 

punishment for their violation, should not admit of such a double 

meaning that the citizen may act upon the one conception of its 

requirements and the courts upon another.  Id. at 596, 598 

(Emphasis added). 

 

Capital Traction and Connally provide basic background on the doctrine 

of void-for-vagueness.  The modern seminal case on the question is Parker v. 

Levy.4  In Parker, the Court states, “void-for-vagueness simply means that 

criminal responsibility should not attach where one could not reasonably 

understand that his contemplated conduct is proscribed.”  Id. at 757.5  This 

standard is expanded upon in a series of military cases.  In United States v. 

Saunders, C.A.A.F. framed the issue of whether an individual was on sufficient 

notice as an objective inquiry.  59 M.J. 1, 29 (2003).  Later, United States 

v. Pope lists examples of “fair notice” sources to include federal law, state 

law, military case law, military custom and usage, and military regulations.  

63 M.J. 68 (C.A.A.F. 2006).  Training, pamphlets, and other materials may also 

serve as sources of notice by giving context to regulations and articulating 

differences between permissible and impermissible behavior.  See United States 

v. Brown, 55 M.J. 375, 384 (C.A.A.F. 2001). 

Here, Sergeant Bates had no notice that the complaining witnesses 

allegedly reached the undefined level of impairment such that their consent 

was invalidated by alcohol consumption, nor did he notice that complaining 

witness was “otherwise unaware”.  The statute unrealistically expected him to 

gauge whether the complaining witnesses were “incapable of consenting due to 

impairment.”  Likewise, the statute unrealistically expected him to define and 

otherwise understand a purely subjective status of the complainant.  The term 

                                                                 
4
 417 US 733 (1974), citing U.S. v. Harris, 347 US 612, 617 (1954). 
5
 While Parker upheld the statute, the Court explained that the military is subject to a less 

stringent analysis than our civilian counterparts.  But this reasoning stems from the unique 

military nature of the laws at issue, Articles 133 and 134.  The rationale used to justify an 

unclear statute in Parker cannot be used to compensate for Art. 120’s failings.  Arts. 133 and 

134 are particularly inherent to our military structure and unknown in the civilian world.  Not 

so with laws prohibiting sex crimes.  The Government would be hard pressed to articulate a 

legitimate reason why a servicemember should receive less protection from the dangers of an 

unconstitutionally vague law than a civilian accused of the same conduct. 
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“incapable of consenting due to impairment” requires Sergeant Bates to 

distinguish how “impaired” a person is, without explaining what that term 

means.  The MCM has defined “impaired” in Article 111, leaving us with either 

a blood alcohol content (BAC) requirement or the following definition: “…any 

intoxication which is sufficient to impair the rational and full exercise of 

the mental or physical faculties.”  Additionally, to add confusion, the word 

“impairment” refers to intoxication of a substance within the meaning of 

Article 112(a) of the UCMJ.  Certainly, “any intoxication” cannot render a 

complaining witness incapable of consent.  This would leave individuals in 

situations where they cannot consent after consuming any alcohol or an 

intoxicant, to include the accused in this case, Sergeant Bates who also 

consumed alcohol on the evening of 13 October 2012.  Additionally, this term 

“incapable of consent due to impairment,” forces an accused to evaluate a 

person’s level of intoxication other than himself, which falls outside the 

intent and meaning of Article 112(a). 

Additionally, the term “unaware” leaves a significant level of confusion 

for an accused such as Sergeant Bates.  Oftentimes, individuals who suffer 

alcohol-induced blackouts or fragmentary blackouts are in fact “aware” during 

the time of their blackout state.  However, such individuals may not record 

memories during such a period of time.  As a result, the statute, as applied 

in such situations, leaves confusion over what “unaware” could mean.  In other 

words, it is unclear whether or not the term “unaware” applies at the time of 

the sexual encounter or at some point later in time.   

Determining whether someone is “incapable of consenting due to 

impairment” requires either medical training or the ability to make accurate, 

immediate determinations based on usually incomplete information (such as a 

potential sexual partner’s height, weight, tolerance for alcohol, knowledge of 

how much alcohol was consumed, and knowledge of when alcohol consumption 
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ceased).  Similar knowledge would be required to determine a person’s level of 

awareness. Consider the intoxicated complaining witness during a period of 

“black-out”: externally appears capable of consenting, externally appears to 

actually consent, externally appears to be aware, and it is not determined 

until later (usually by experts, analyzing facts that weren’t necessarily 

known to the accused) that she was “incapable” of consenting at the time.  

Indeed, an Article 120(b)(3)  or (d) referral all but assures the government 

and accused will be provided a forensic experts to help a panel of members 

understand the extent to which a person was intoxicated and the effect on 

their capability to consent.  How can we expect that level of analysis of 

Sergeant Bates or any other lay person on the night in question?    

Article 120 is not “so clearly expressed” that Sergeant Bates could 

“intelligently choose, in advance, what course it is lawful for him to 

pursue”.  Capital Traction Co., 34 App. D.C. at 598.  As a result, Sergeant 

Bates could not have reasonably known whether the complaining witnesses had 

reached a level of impairment such that they were incapable of providing 

consent, or whether she was “otherwise aware” and Article 120(b)(2) and 

Article 120(b)(3) must be struck down as unconstitutionally vague. 

4.  Relief Requested 

Defense respectfully requests that Charge III and Additional Charge I 

and all Specifications thereunder be dismissed, with prejudice, as Article 

120(b)(2), Art 120(b)(3), and (d) are unconstitutionally vague.   

5.  Evidence and Burden of Proof.    

      The burden is upon the defense.  No evidence other than that previously 

submitted with other motions will be relied upon. 

6.  Argument. The Defense desires oral argument. 

 

                                                  

//s//                     //s//  

 K. R. C          P. J. M  
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 Defense Counsel    Defense Counsel 

 

 

 

*************************************************************************** 

A true copy of this motion was served on the Court and trial counsel via the 

judiciary’s website on 2 July 2014. 

                                                                                   

//s//                     //s//  

 K. R. C          P. J. M  
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U N I T E D  S T A T E S 
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Joseph D. Bates 

Sergeant 

U. S. Marine Corps 

) 

) 

) 

) 

) 

) 
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) 

) 

) 

 

GENERAL COURT-MARTIAL 

 

GOVERNMENT RESPONSE IN 

OPPOSITION TO DEFENSE 

MOTION TO DISMISS  

(UNCONSTITUTIONALLY VAGUE) 

 

10 July 2014 

 

 

Nature of Motion 

 This is the Government’s Response to the Defense Motion to Dismiss Charge III 

and Additional Charge I. The Government moves the Court to deny defense’s motion on the 

following grounds: (1) the statute is not unconstitutionally vague as applied, (2) the statute does 

not deny the accused Due Process because it provides him with fair notice, and (3) the accused 

lacks standing to make a constitutional challenge for vagueness. 

Summary of Facts 

 The Government concurs with and adopts the first paragraph of the statement of facts 

contained in the Defense Motion to Dismiss. Further, Ms. K.E.C. claims that Sergeant Bates 

followed her to her room at the end of the evening, and that he engaged in sexual intercourse 

with her while she was too intoxicated to consent, and that she did not consent to sexual 

intercourse. 

Burden 

As the moving party, the defense bears the burden of persuasion on any factual issue the 

resolution of which is necessary to decide the motion. R.C.M. 905(c)(2)(A). The burden of proof 

on any factual issue the resolution of which is necessary to decide a motion shall be by a 

preponderance of the evidence. R.C.M. 905(c)(1). 
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Discussion 

The Defense argues that Charge III and Additional Charge I should be dismissed because 

the terms “incapable of consenting due to impairment” and “unaware the sexual act” are 

unconstitutionally vague.  Here, the burden is on the defense to show that Article 120 of the 

Uniform Code of Military Justice (UCMJ) is unconstitutional. In determining a statute’s 

constitutionality, a court should seek an interpretation that supports the statute’s validity. Parker 

v. Levy, 417 US 733, 754 (1974). Furthermore, “[t]he strong presumptive validity that attaches to 

an Act of Congress has led this court to hold many times that statutes are not automatically 

invalidated as vague simply because difficulty is found in determining whether certain marginal 

offenses fall within their language.” United States v. National Dairy Corp., 372 US 29, 32-33 

(1963). To illustrate the relatively low standard of review for a vagueness challenge, the 

Supreme Court has upheld statutes which, “by their terms or as authoritatively construed apply 

without question to certain activities, but whose application to other behavior is uncertain.” 

Smith v. Goguen, 415 US 566, 578 (1974).
1
 Additionally, Congress has traditionally been 

permitted to legislate “both with greater breadth and greater flexibility” when prescribing the 

rules by which the military society shall be governed. This has historically been true because of 

the military’s “higher code termed honor, which holds its society to stricter accountability.” 

Parker v. Levy, 417 US 733 at 748 (quoting United States v. Fletcher, 148 US 84 (1893)). In 

light of this strong presumption and the highly deferential standard of review in favor of the 

statute, the defense’s Motion to Dismiss should be denied.  

I. Article 120(b), UCMJ, is not unconstitutionally vague because it applies without 

question to certain activities, and provides law enforcement officials and triers of 

                         
1
 Contrast these cases with those in which the Supreme Court held statutes to be unconstitutionally vague. In each of 

those cases, the criminal statute was vague “not in the sense that it requires a person to conform his conduct to an 

imprecise but comprehensible normative standard, but rather in the sense that no standard of conduct is specified at 

all.” See for example, Coates v. City of Cincinnati, 402 US 611, 614 (1971). 
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fact with reasonably clear guidelines to prevent arbitrary and discriminatory 

enforcement. 

 

The proper standard of review for a vagueness challenge is the standard which applies to 

criminal statutes regulating economic affairs. Parker v. Levy, 417 US 733 at 756; see also Weiss 

v. United States, 510 US 163 (1994). In other words, the void for vagueness doctrine demands 

that “criminal culpability should not attach where one could not reasonably understand that his 

contemplated conduct is proscribed.” Id at 757. 

In this case, Charge III and Additional Charge I state that the accused violated Article 

120(b)(2) and (3) of the UCMJ. As to what conduct constitutes “sexual assault,” Article 120(b) 

provides: 

Any person subject to this chapter who – 

(2) commits a sexual act upon another person when the person knows or reasonably 

should know that the other person is asleep, unconscious, or otherwise unaware that the 

sexual act is occurring; or 

(3) commits a sexual act upon another person when the other person is incapable of 

consenting to the sexual act due to – 

(A) impairment by any drug, intoxicant, or other similar substance, and that 

condition is known or reasonably should be known by the person. 

 

10 USC § 920(b) (emphasis added). The defense contends that while the statute provides a 

definition of consent, it does not explicitly define the terms “impairment” or “incapable of 

consenting.” Similarly, the statute does not explicitly define “unaware” for purposes of 

determining what makes a person “unaware that the sexual act is occurring.” 10 USC § 

920(b)(2). Consequently, the defense argues that the statute is unconstitutionally vague because 

it seems to contemplate possible scenarios where an unaware person may consent, but that are 

not proscribed by the statute. Def. Mot. 5. 

 The defense’s argument fails for two reasons. First, the statute specifies the conduct to 

which Article 120(b) applies, providing law enforcement officials and triers of fact with 
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“reasonably clear guidelines.” Parker v. Levy, 417 US 733 at 752. As to the instant specification 

pertaining to Article 120(b)(2), the statute clearly provides that a person who commits a sexual 

act upon another person when he knows or reasonably should know that the person is asleep or 

unconscious has committed a sexual assault. At the very least then, this statute falls squarely 

within the Supreme Court’s decision in Smith v. Goguen to uphold a statute where the statute 

could be “applied without question to certain activities,” even if “application to other behavior is 

uncertain.” 415 US at 578. That said, considering the context within which the language 

“otherwise unaware the sexual act is occurring” is placed, it is evident that it is something akin to 

the appearance of a “person [who] is asleep, [or] unconscious.” 

 Second, the defense’s argument fails because, for purposes of determining the statute’s 

constitutionality regarding the “impairment” language of Article 120(b)(3), defense mistakenly 

focuses their argument on the term “unaware,” a term from Article 120(b)(2). While the statute 

may not define “impairment,” the statute provides definitions of the terms “consent” (and what 

does not constitute consent) and “sexual act” so as to clarify the specific conduct that the statute 

contemplates. Article 120(g)(8) provides, in pertinent part: 

(A) The term “consent” means a freely given agreement to the conduct at issue by a 

competent person. An expression of lack of consent through words or conduct means 

there is no consent. Lack of verbal or physical resistance or submission resulting from the 

use of force, threat of force, or placing another person in fear does not constitute 

consent…. 

(B) A sleeping, unconscious, or incompetent person cannot consent. A person cannot consent 

to force causing or likely to cause death or grievous bodily harm or to being rendered 

unconscious …. 

 

10 USCS § 920(g)(8)(A), (B), and (C). The statute further adds, “Lack of consent may be 

inferred based on the circumstance of the offense.  All the surrounding circumstances are to be 

considered in determining whether a person gave consent….” 10 USCS § 920(g)(8)(C). Under 

the language of Article 120(b) and the accompanying definitions provided in Article 120(g), 
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there is no question that one could reasonably identify specific conduct that falls within this 

statute. Therefore, although the statute does not contemplate every possible scenario in which an 

“unaware” person may or may not be capable of consenting, the statute is sufficiently specific so 

as to satisfy the Supreme Court standard for vagueness. 

II. The statute does not deny the accused Due Process because based on its language 

alone one could reasonably understand that his contemplated conduct is 

proscribed. 

 

The defense argues that Article 120(b) is impermissibly vague because it did not provide 

the accused with fair notice that his conduct was prohibited.  As discussed above, the void for 

vagueness doctrine demands that “criminal responsibility not attach where one could not 

reasonably understand that his contemplated conduct is proscribed.” Furthermore, in determining 

the sufficiency of such notice, “a statute must of necessity be examined in light of the conduct 

with which defendant is charged.” Parker v. Levy, 417 US 733 at 756-57.
2
 

The accused’s charged conduct falls directly within the language of the statute. He is 

charged with engaging in “sexual acts” with Ms. K.E.C. when he knew or reasonably should 

have known that she was incapable of consenting due to her alcohol intoxication. In light of that, 

the accused should have reasonably known that his conduct would fall under Article 120 of the 

UCMJ, and therefore was provided fair notice so as to satisfy Due Process requirements. 

III. The accused lacks standing to challenge for vagueness because his conduct falls 

squarely within the conduct contemplated by the statute. 

 

The accused does not have standing to challenge the statute for vagueness. The Supreme 

Court has often held, “One to whose conduct a statute clearly applies may not successfully 

                         
2
 It is also worth noting in regards to the issue of notice that “the military makes an effort to advise its personnel of 

the contents of the Uniform Code, rather than depending on the ancient doctrine that everyone is presumed to know 

the law.” Id at 751. This is especially true in recent years, as the Marine Corps has substantially increased the 

training and education Marines receive in an effort to combat the growing number of sexual assaults and rapes in the 

military. 
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challenge it for vagueness.” Put another way, one who has received fair warning of the 

criminality of his own conduct from the statute in question cannot attack it simply because the 

statute’s language would not give similar fair warning with respect to other conduct that might be 

within its scope. Parker v. Levy, 417 US 733 at 755-56; see also Smith v. Goguen, 415 US 566 at 

578. For obvious reasons, the Supreme Court has refused to hear arguments challenging the 

validity of a statute as applied to hypothetical situations. This same principle applies here. The 

accused’s conduct falls within the scope of Article 120, and as previously discussed, he received 

fair notice of the criminality of his conduct. Accordingly, the defense’s motion fails at the outset 

as the accused lacks standing to challenge the statute as it may apply to every imaginable 

situation contemplated. 

Relief Requested 

The Government respectfully requests that the Court deny the defense’s Motion to 

Dismiss Charge III and Attitional Charge I. 

Oral Argument 

 The government respectfully requests oral argument on this motion. 

                                                                                 /S/ 

    

K. M. B  

Major, U.S. Marine Corps 

Trial Counsel 
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CERTIFICATE OF SERVICE 

 

An electronic copy of this response was electronically served upon the Court and Defense on this 

date: 10 July 2014. 

        

              /S/ 

                

     K. M. B  

           Major, U.S. Marine Corps 

           Trial Counsel   
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1. Nature of the Ruling:  The Defense’s motion to dismiss 

Specifications 3 and 4 of Charge III and Specification 2 of the 

Additional Charge is denied.     

2.  Findings of Fact: 

 

a.  In 2012, the Accused was assigned to recruiting duty in 

Bloomington, Illinois.   

 b.  As a result of this assignment, the accused met Ms. 

K.E.C., a graduating high school student who expressed some 

interest in joining the Marine Corps. 

 c.  After her graduation from high school in May of 2012, 

K.E.C. continued to socialize with the Accused. 

 d.  On or about 12 October 2012, the Accused and a poolee 

named S  C  visited Ms. K.E.C. at her home.  Also 

present was Ms. K.E.C.’s friend, S  R .   

 e.  The Accused brought a case of beer and the four played 

beer pong, until all of the beer was consumed.   
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 f.  The Accused and Ms. K.E.C. went to Walmart to try and 

buy more alcohol, but were unsuccessful. 

 g.  When the Accused and Ms. K.E.C. returned to her home, 

Mr. C  and Ms. R  were gone. 

 h.  Ms. K.E.C. testified at the Article 32 hearing that she 

was intoxicated at this time, having drunk 7-8 beers.  She 

testified that the Accused tried to kiss her, that she rebuffed 

his advances and went upstairs to go to sleep.  She testified 

that due to her intoxication, she was unable to walk without 

stumbling, and crawled up the stairs to her bedroom.  She 

further testified that the Accused followed her to her room, 

uninvited, and that he then engaged her in sexual activity that 

she did not consent to, but could not stop because he held her 

arms down and because of her level of intoxication. 

3.  Statement of Law: 

Article 120(b)(3)(A) states that “any person subject to 

this chapter who . . . commits a sexual act upon another person 

when the other person is incapable of consenting to the sexual 

act due to . . . impairment by any drug, intoxicant, or other 

similar substance, and that condition is known or reasonably 

should be known by the person . . . is guilty of sexual assault 

and shall be punished as a court-martial may direct.”  Article 

120(b)(3)(A).  “The term ‘consent’ means a freely given 
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agreement to the conduct at issue by a competent person.”  

Article 120(g)(8)(A).   

Due process requires “fair notice” that an act is forbidden 

and subject to criminal sanction.  United States v. Bivins, 49 

M.J. 328, 330 (C.A.A.F. 1998).  It also requires fair notice as 

to the standard applicable to the forbidden conduct.  Parker v. 

Levy, 417 U.S. 733, 755 (1974).  A law will be deemed void when 

it is so unclear that persons of “common intelligence must 

necessarily guess at its meaning and differ as to its 

application.”  Connally v. General Construction Co., 269 U.S. 

385, 391 (1926).   

However, a statute is presumed valid and courts will not 

automatically invalidate as vague a statute simply because 

“difficulty is found in determining whether certain marginal 

offenses fall within their language.”  United States v. National 

Dairy Corp., 372 U.S. 29, 32-33 (1963).  Additionally, the 

Supreme Court in Parker stated that military laws and 

regulations need not be as precise as criminal statutes in the 

civilian sector.  Parker, 417 U.S. at 751.  The Court found that 

in the military the requisite fair notice could be supplied by 

military customs, regulations, and other sources that serve to 

inform servicemembers of required standards of behavior.  Id.   
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4.  Conclusions of Law: 

 The defense has not met its burden.  The statute at 

question in Specifications 3 and 4 of Charge III and 

Specification 2 of the Additional Charge is not so vague as to 

fail to provide the Accused fair and reasonable notice of the 

illicit nature of his conduct.    

 The defense argues that the term impaired is undefined and 

that the term “incapable of consent due to impairment” requires 

a person to evaluate another’s internal ability to consent.  

This argument ignores the entirety of the statute and the 

direction that it provides.   

 The entire statute proscribes committing a sexual act when 

the other person is unable to make a “freely given agreement” to 

the sexual act because of that person’s impairment by an 

intoxicant when the actor knows or reasonably should know that 

the other person is in this condition.  Contrary to the defense 

arguments, the criminality of this offense does not lie in an 

actor guessing the subjective level of intoxication or 

impairment of another.   

 The requirement that the actor know or be in a position 

where he or she reasonably should know that the other person is 

incapable of making a freely given agreement ensures that  
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objective observations and external indicators of that 

impairment be present.   

 Further, we are not left without any idea of what the term 

“impaired” might mean.  By using “military case law, military 

custom and usage, military regulations, along with training and 

other materials that give context to regulations and explain the 

differences between permissible and impermissible behavior,” its 

meaning is apparent.  United States v. Pope, 63 M.J. 466, 469 

(C.A.A.F. 2003).  It is defined in Article 111 as “any 

intoxication which is sufficient to impair the rational and full 

exercise of the mental or physical faculties.”  Article 111, 

para. (c)(6).   

 Therefore, when an actor knows or reasonably should know 

that the other person cannot rationally and fully exercise his 

or her mental or physical faculties, due to an intoxicant, to 

the extent that he or she cannot make a freely given agreement 

to a sexual act, committing a sexual act with that other person 

is a sexual assault.  Article 120(b)(3)(A) does not violate the 

Due Process Clause of the Fifth Amendment. 

5.  Ruling: 

The Defense motion to dismiss Specifications 2 and 3 of 

Charge III and Specification 2 of the Additional Charge is 

DENIED.   
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So ordered this 1st day of August.   

       
 Lieutenant Colonel 

 U.S. Marine Corps 

 Military Judge 
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PROCEEDINGS OF A GENERAL COURT-MARTIAL 

    The military judge called the Article 39(a) ses sion to order 
at MCAS Miramar, California 92145, at 1010, 16 Apri l 2014, 
pursuant to the following order:   

[END OF PAGE]  
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MJ: This special -- I'm sorry.  This general court-martial is
called to order on the 16th of April 2014, here aboard
Marine Corps Recruit Depot, San Diego, California, in the
case of United States versus Sergeant Joseph D. Bates,
United States Marine Corps.

Trial counsel, would you please state the jurisdictional
data for the court-martial, followed by your own
qualifications.

TC (Capt M ):  Yes, sir.

This general court-martial is convened by the Commanding
General of Marine Corps Recruit Depot in Western
Recruiting Region, Marine Corps Recruit Depot San Diego,
California, by General Court-Martial Convening Order 1-14,
dated 27 March 2014; copies of which have been furnished
to the military judge, defense counsel, accused, and the
court reporter for insertion in the record of trial.
There are no modifications or corrections to the convening
order.

The general nature of the charges in this case are
violations of the Uniform Code of Military Justice,
Articles 92, 108, 120, and 134.  The charges were
preferred by Sergeant N. I. R , United States Marine
Corps, and Sergeant C. F. M , United States Marine
Corps; each a person subject to the Uniform Code of
Military Justice; and sworn to before an officer
authorized to administer oaths.  Investigated by Major M.
R. B , United States Marine Corps Reserve; forwarded
by Colonel J. J. M , United State Marine Corps, with
recommendations as to disposition; and have been properly
referred to this court-martial for trial by Brigadier
General J. W. B , United State Marine Corps, the
convening authority.  Subject to the following
instructions:  That the charges preferred on 10
January 2014 and the charges preferred on 10 April 2014 be
tried in conjunction.

The charges have not been referred to any court other than
that reflected on the referral block of the charge sheet.
The charges were served on the accused on 14 April 2014.
The five-day waiting period has not expired.

The accused the following persons detailed to this
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court-martial are present:

Colonel M. B. R , United States Marine Corps, as
MILITARY JUDGE;
Captain K. R. C , United States Marine Corps, as
DETAILED DEFENSE COUNSEL;
Captain C. P. M , United States Marine Corps, as
TRIAL COUNSEL.

The members are absent.

Corporal W. R. P  has been detailed as court reporter
for this court-martial and has previously been sworn.

I have been detailed to this court-martial by the regional
trial counsel, Legal Services Support Section-West, Marine
Corps Base, Camp Pendleton, California.  I am qualified
and certified under Article 27(b) and sworn under Article
42(a).  I have not acted in any manner which might tend to
disqualify me in this court-martial.

MJ: Captain, the additional charges -- I'm not sure you
mentioned this -- were actually preferred by a different
Marine, Sergeant M .  I think you mentioned Sergeant
R , but Sergeant M preferred the Additional
Charge; correct?

TC (Capt M ):  Yes, sir.

MJ: Okay.  So there's two sets of charges here.  The
Additional Charge and the two specifications thereunder, I
assume, arose out of a recommendation of the Article 32
investigation?

TC (Capt M ):  That's correct; sir.  That's Sergeant C. F.
M  who preferred the additional charge sheet, sir. 

MJ: Okay.  Thank you, trial counsel.

Defense.

DC (Capt C ):  Yes, sir.  Good morning, sir.  

My name is Captain K. R. C .  I was detailed to this
court-martial by the senior defense counsel, Legal Service
Support Team-Miramar, Marine Corps Air Station Miramar,
San Diego, California.  I am qualified and certified under
Article 27(b) and sworn in accordance with Article 42(a)
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and I have not acted in a disqualifying manner, sir.

MJ: All right.  Has any other defense counsel been detailed
this case?  

DC (Capt C ):  Yes, sir.

MJ: Okay.  That would be Captain D ?

DC (Capt C ):  Yes, sir.

MJ: Okay.  But Captain D  has been released by
Sergeant Bates prior to today's session; correct?

DC (Capt C ):  Yes, sir.

MJ: All right.  We've marked that release as Appellate Exhibit
II?

DC (Capt C ):  Yes, sir.

MJ: All right.  Have there any been any requests for
individual military counsel or movement towards hiring a
civilian counsel?

DC (Capt C ):  No, sir.

MJ: Okay.  Are you in fact Sergeant Joseph D. Bates, United
States Marine Corps, the accused this case?

ACC: Yes, sir.

MJ: Captain C , is Sergeant Bates properly attired with
all the awards and decorations to which he is entitled?
Could you read them slowly, please.

DC (Capt C ):  Yes, sir.  Sergeant Bates is wearing service
Charlies and he is entitled to and wearing:  The Navy and
Marine Corps Achievement Medal, the Meritorious Unit
Citation Ribbon, the Good Conduct Service Medal with one
bronze star, the National Defense Service Medal, the
Afghanistan Campaign Service Medal with one bronze star,
the Global War on Terrorism Service Medal, the Sea Service
Deployment Ribbon, and the NATO ISAF Medal.

MJ: All right.  I see that he is so attired.  

You can go ahead and have a seat now and you can remain
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seated, Sergeant, unless somebody specifically asks you to
stand up; okay.

[The accused did as directed.] 

MJ: Okay.  We're going to start today by talking about your
rights to counsel, Sergeant Bates.

You have the right to be represented in this court-martial
by your detailed defense counsel.  You also have the right
to be represented by a military counsel of your own
selection, provided that the counsel that you personally
request is considered to be reasonably available.

If you are represented by a military counsel of your own
selection or your own choosing, then that would normally
mean that your detailed defense counsel would then be
excused from further participation in your case.  However,
you could request that your detailed counsel continue to
represent you along with the military counsel that you
have selected, but then it's up to the detailing authority
who would have the sole discretion to either grant or deny
that request.

Do you understand that?

ACC: Yes, sir.

MJ: Do you understand that military counsel, whether that is
one or more, are provided to you free of charge?

ACC: Yes, sir.

MJ: Now, in addition to your military counsel, you do also
have the right to be represented by civilian counsel, but
that is at no expense to the United States.  Civilian
counsel can represent you either alone or along with your
military counsel or counsels.

Do you understand that?

ACC: Yes, sir.

MJ: Okay.  Now, let's discuss for one moment Captain
D 's participation in this case.  Captain
D  is known to be a local attorney here, working
out of the Legal Services Support Team at Miramar where
your counsel would normally be detailed from.  And if I
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understand correctly, Captain D  was initially
detailed to your case; is that true?

ACC: Yes, sir.

MJ: Now, was that at the same time as Captain C  or was
she detailed as a substitute defense counsel?

ACC: Same time, sir.

MJ: Okay.  So the two of them were detailed together?

ACC: Yes, sir.

MJ: Okay.  I have here what we have marked as Appellate
Exhibit II, which is a document from Captain C  to
you, which indicates that she has explained to you your
rights to have Captain D  continue to represent
you since you had an attorney-client relationship with
him.  But that you also were free to release him for good
cause, given the fact that Captain D  is pending
permanent change of station orders to Northfork, Virginia.
Although, I'm not sure that it actually states where he's
going, but it's known to the Court that Captain D
is in fact executing orders in the normal summer rotation
here to Northfork, Virginia.

Is that your understanding as well?

ACC: Yes, sir.

MJ: Now, you have the right, since you have an attorney-client
relationship with Captain D , to attempt to demand
that he remain on your case.

Do you understand that?

ACC: Yes, sir.

MJ: Now, we have some case law in this regard and we have a
couple of Rules for Courts-Martial that control here.  But
essentially, once a attorney-client relationship has been
formed between an attorney and yourself, normally, the
only way we can break that relationship is if you opt for
that.  You, for whatever reason, including his PCS -- but
for any reason, if you choose to sever that relationship,
you are free to do that.  Elsewise, he needs to
demonstrate good cause for severing the relationship,
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meaning that there is some good reason to sever it against
your specific desires.

So there's two different ways you can go here.  Either,
you and he and Captain C  can discuss it and you can
decide that it's probably in your best interest to go
ahead and release him since he will be executing orders
trying to wrap up his duties here and, obviously, changing
his duties and his location.  Or if you so choose, you
can, essentially, fight this and you can say that since he
already was your attorney, you want him to remain on your
case.  And then it would be up to his detailing authority
or me, as the Court, to determine whether there's good
cause to sever that relationship against your desire.

Do you understand that?

ACC: Yes, sir.

MJ: Now, have you discussed that fully with Captain C ?

ACC: Yes, I have, sir.

MJ: I assume that you also discussed it with Captain
D  as well?

ACC: Yes, sir.

MJ: Is it your specific desire to sever that relationship with
Captain D  and release him from any further
participation in your case?

ACC: Yes, sir.

MJ: Do you have any questions about that at all?

ACC: No, sir.

MJ: Do you understand, again, that you have the ability, if
you so choose, to ask that he be essentially required to
stay on your case?  And then, we'll have to actually go
through some sort of a fact-finding to determine whether
or not there's good cause to sever the relationship.

Do you understand that?

ACC: Yes, sir.
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MJ: But by, essentially, acquiescing to his request to be
released, you are consenting to it; and you are
specifically stating here on the record that it's your
desire to release him?

ACC: Yes, sir.

MJ: Any questions about that at all?

ACC: No, sir.

MJ: Do you believe that that has handicapped you in any
respect at this very early point in the proceedings?

ACC: I do not, sir.

MJ: Okay.  Either side desire any further inquiry into the
release of Captain D ?  

TC (Capt M ):  No, sir.  

DC (Capt C ):  No, sir.  

MJ: I believe that that covers everything that we need to
cover in accordance with the United States versus Hutchins
case and our Rules for Courts-Martial.

And again here, Sergeant Bates, I remind you that you have
that right to an individual military counsel of your own
selection regardless of having had the initial detailing
of a Captain D .  So the fact that you're now on
your second attorney does not in any way, shape, or form
prejudice you from your ability to, at this point in the
proceedings, request a military counsel of your own
choosing.

Do you understand that?

ACC: Yes, sir.

MJ: And additionally, again, you do have the right to hire a
civilian counsel if you want, but that's at no expense to
the United States.

Do you understand that?

ACC: Yes, sir.
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MJ: All right.  Do you have any questions at all about your
rights to counsel?

ACC: No, sir.

MJ: And by whom do you wish to be represented?

ACC: By Captain C , sir.

MJ: Do you want to be represented by any other attorneys as
well, either military or civilian?

ACC: No, sir.

MJ: All right.  Sergeant Bates, if you decide to pursue the
assistance of either an additional military attorney or a
civilian attorney, then common sense would dictate to
anybody sitting in your shoes right now that that is a
decision that you should make early on in these
proceedings.  As there will be decisions made as we go
through the different milestones in this court that, once
they are made, they can't be unmade or the decision can't
be undone.

Do you understand that?

ACC: Yes, sir.

MJ: And so in order to get the full benefit of the bargain,
full bang for your buck, if you will, if you decide to
hire a civilian or get an additional military counsel,
common sense would suggest that doing so early on in the
proceedings would help you get that full benefit of your
buck.

Understand?

ACC: Yes, sir.

MJ: Any questions about that?

ACC: No, sir.

MJ: Okay.  And I do not mean to suggest, Sergeant Bates, that
I have any opinion here whatsoever about whether you need
an additional attorney.  That is not my concern.  It is
only my concern to ensure that you understand that waiting
until the last minute is generally seen as not in
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someone's best interest; okay.

ACC: I understand, sir.

MJ: Okay.  Counsel, I have been detailed to this court-martial
by myself in my capacity as the Circuit Military Judge of
the Western Judicial Circuit of the Navy and Marine Corps'
Trial Judiciary.  

I am certified and sworn as a military judge in accordance
with Articles 26(b) and (c) and 42(a) of the UCMJ.  I will
not be a witness for either side in this case.  And I'm
not aware of any matter which I believe may be a ground
for a challenge against me.

Counsel are aware of the fact that I was, at one point,
the staff judge advocate for the Western Recruiting
Region, but that was way back in 2009 and 2010, long
before the charges arose in this case and long before
Brigadier General Bierman took over as the convening
authority.  

I would also note here that I was, more recently, the
officer-in-charge of the Legal Services Support
Section-West, which included oversight over the Legal
Service Support Team at Miramar, which is currently
presiding -- or prosecuting this case.  I left that post
back in approximately June of last year, which would have
been, possibly anyway, during some of the investigation
into these offenses.  The charges were not preferred until
January 2014.  Counsel have alerted me that there was an
investigation going on possibly while I was still the OIC.  

I will state here for the record that I had no involvement
in the investigation into these offenses in any way,
shape, or form.  And quite frankly, I don't even remember
the name.  So I am certain that I never saw anything
relating to Sergeant Bates' case.  I do nonetheless invite
voir dire or challenge from either side on any of those
matters.

Government?

TC (Capt M ):  Nothing from the government, sir.

MJ: Defense?

DC (Capt C ):  Nothing from the defense, sir.



11

MJ: Very well.  Defense, the statutory waiting period has not
expired here; correct?

DC (Capt C ):  That's correct, sir.

MJ: All right.  Sergeant Bates, you have the absolute right to
a five-day delay between the service of the charges upon
you and any session of this court-martial.  This means
that since the charges in this case were not served on you
until the 14th of April, that normally we would not
proceed any further in your case until the 20th of April
to allow that five-day period to expire.  However, that is
a right that you hold.  And as such it is a right that you
may waive for whatever reason you may see fit.

It's not lost on the Court that Captain C  has some
personal events coming up, which might be driving your
decision here to go ahead and get this arraignment done
today.  But quite frankly, that's not the Court's concern.
What is important to the Court is that you have fully
discussed this with Captain C  and then to inquire as
to whether it is your desire to go ahead and waive that
right and proceed through with your arraignment today, or
whether you want to stand on that right and recess these
proceedings now and come back after that five-day period
has expired.

Have you discussed this with Captain C ?

ACC: Yes, sir.

MJ: Do you have any questions about this in any regards?

ACC: No, sir.

MJ: Is it your specific desire to waive your right and go
ahead and proceed through with the arraignment here today?

ACC: Yes, sir.

MJ: And you understand that by doing that, you're waiving a
significant right?

ACC: Yes, sir.

MJ: I assume you have some reason for doing that, that I need
not inquire into.  Do you have any questions about that?
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ACC: No, sir.

MJ: Okay.  Then we will proceed with the agreement here today.
Before we came on the record, we did have a Rule for
Courts-Martial 802 conference in the presence of both of
the attorneys and the judge and Sergeant Bates in which we
discussed and had marked Appellate Exhibit II, which we
have just covered; that's the advice pertaining release of
Captain D .  And we also had marked as Appellate
Exhibit I, which is a trial management order that is in
our standard form that we use now in the Trial Judiciary
and includes all of the normal milestones that we would
expect to see, including of particular importance, a
motions session scheduled for the 11th of July 2014 and
then the contested portion of the trial beginning on 4
August for what is anticipated to last five days.

Are all of the milestones contained in Appellate Exhibit I
still acceptable to the government?

TC (Capt M ):  Yes, sir.

MJ: Still acceptable to the defense?

DC (Capt C ):  Yes, sir.

MJ: Okay.  Then the Court orders Appellate Exhibit I as the
trial schedule in this case.  I don't think we covered
anything else in the 802 conference other than the release
of counsel and the trial management schedule.

Do counsel from both sides agree?

TC (Capt M ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: Okay.  Moving on then, Sergeant Bates.  We're now going to
talk about the different forums from which you can select
for your court-martial.  You have the right to be tried by
a court-martial composed of a panel of members or what the
civilians would call a jury.  Because you are enlisted,
you do have the right to have at least one-third of the
panel members be enlisted personnel.  So you essentially
have two options there; either an all-officer jury or a
jury of officers and at least one-third enlisted
personnel.  In either of those events, the members would
determine if you're guilty or not guilty.  And then, if
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you are found guilty of any offense, the members would be
the ones to determine a sentence.

Do you understand that?

ACC: Yes, sir.

MJ: Further, your third option is to request to be tried by a
military judge alone.  If that request is approved, then
the military judge presiding over that portion of your
trial -- and that would not necessarily be me -- would
determine your guilt or innocence.  And if you're
convicted of any of these offenses, then the military
judge alone would determine your sentence.

Do you understand that?

ACC: Yes, sir.

MJ: Captain C , is it your desire to reserve election of
the forum in accordance with the trial schedule that we
just set?

DC (Capt C ):  Yes, sir.

MJ: So, Sergeant Bates, that is a decision that you will make
in writing on or before the due date contained in
Appellate Exhibit I; and you'll file that through your
counsel.

Do you understand that?

ACC: Yes, sir.

MJ: So we will not be assembling our court here today.

The accused will now be arraigned.

Captain M , are there any changes to the charges or
specifications thereunder?

TC (Capt M ):  No, sir.

MJ: Defense, do you desire a reading of the charges and
specifications?

DC (Capt C ):  No, sir.
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MJ: Very well then, the reading may be omitted.

[END OF PAGE]  
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MJ: Accused and counsel, please rise.

[The accused and his counsel did as directed.] 

MJ: Sergeant Joseph D. Bates, United Marine Corps, this court
now asks you:  How do you plead?  But before receiving
your pleas, I remind your counsel to make or reserve any
motions required at this point, Captain C .

DC (Capt C ):  Yes, sir.  The defense requests to reserve
motions and pleas in accordance with the trial milestones
at this time, sir.

MJ: Very well.  Your motion is granted.  Please be seated.

[The accused and his counsel did as directed.] 

MJ: All right.  Sergeant Bates, there is a Rule for
Courts-martial in the Manual for Courts-Martial that is
numbered 804 that basically says that the further progress
of the court-martial through and including the return of
the verdict and then, if necessary, the determination of a
sentence shall not be prevented and an accused, such as
yourself, will be considered to have waived his right to
be present at his own court-martial whenever, after
initially being present, he is then voluntarily absent
after arraignment.

So what this means to you is as follows:  You have now
been arraigned on the charges before the Court, which
means your court-martial is now officially underway.
We're going to recess this court until the Article 39(a)
session that we just set for 11 July.  And then we will
recess again until the contested portion of your trial
from 4 through approximately 9 August 2014.

If this court is called to order aboard the Marine Corps
Recruit Depot here at San Diego in this courtroom or, if
necessary, in the courtroom aboard Marine Corps Air
Station Miramar on any of those dates and you are not
present and the Court finds that you have voluntarily
absented yourself, the Court will enter pleas of not
guilty on your behalf and the trial will proceed without
you.  And if you're found guilty of any offense, the
court-martial may proceed all the way through the
determination of an appropriate sentence.

Do you understand that?
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ACC: Yes, Your Honor.

MJ: Now, it's very important that you attend all sessions of
the trial and that you work very closely with your defense
counsels so that you can obtain the very best defense
possible.

Do you have any questions at all about anything that's
happened here in court?  

ACC: No, sir.  

MJ: Now, Sergeant Bates, please do not misinterpret the fact
that I am required to warn you of those 804 warnings as
any sort of indication on my part that I think that a
sergeant of Marines would ever be so foolish as to not
show up for his own court-martial.  So don't read anything
into that.  I'm required to read you that; okay.

ACC: Yes, sir.

MJ: All right.  Anything further from either side prior to
recessing the court?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

MJ: Very well.  Then the court-martial is in recess in
accordance with the trial schedule.

[The Article 39(a) session recessed at 1033, 16 April 2014.] 
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[The Article 39(a) session was called to order at 0838, 
15 July 2014.] 

MJ: Court will come to order.  All parties present during the
last session are again present, except -- most people are
not actually.

The -- I think the only person that we -- the only two
people who are here, who were present before, are Captain
C  and Sergeant Bates so we'll go through that first.  

At the last session of court, the court reporter was Lance
Corporal -- or excuse me -- Corporal P .  He's been
replaced by Lance Corporal B  and he's previously
been sworn.  

At the last session of court, the defense -- Sergeant
Bates was represented by Captain C  and there was
some mention, I believe, at the time that Captain
D  had been detailed but was released and he
actually wasn't.  He had been released before the
arraignment in this case so now we have Captain M .  

Captain M , if you could please put your status and
qualifications on the record.

DC (Capt M ):  Yes, ma'am.  I, Captain P  M , have
been detailed to this court-martial by the senior defense
counsel for the Legal Services Support Team-Miramar,
Marine Corps Air Station Miramar, San Diego, California.
I am qualified and certified under Article 27(b) and sworn
under Article 42(a).   I have not acted in any
disqualifying manner.

MJ: And are you -- so you are detailed -- co-detailed; right?
Not IMC?

DC (Capt M ):  Yes, ma'am.

MJ: Okay.  Thank you.  All right.  Previously, also, the
government was represented by Captain M  at the
arraignment.  He is not here and instead we have Major
B  and Lieutenant Finnen.  So Major B  what is --
has Captain M  been excused from the case?

TC (Maj B ):  He is not, ma'am.  He is still lead counsel on
the case.  He is on baby leave.  He will be present for
the remaining sessions of court.
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MJ: Okay.  Why don't you put your qualifications and
Lieutenant F 's on the record please.

TC (Maj B ):  I am Major K  M. B , United States Marine
Corps, joined by First Lieutenant M C. F , United
States Marine Corps.  We are qualified and certified in
accordance with Article 27(b) and sworn in accordance with
Article 42(a) of the Uniform Code of Military Justice.
We've been detailed to this case by Major D  H , the
regional trial counsel, Legal Services Support
Section-West, Marine Corps Base, Camp Pendleton,
California; and we have not acted in any disqualifying
manner.

MJ: Okay.  Thank you.  Also at the last session of court, the
military judge was Colonel R .  He's been replaced
by myself, Lieutenant Colonel E  H .  I have
been detailed to this case by the Circuit Military Judge
of the Western Judicial Circuit.  I am certified and sworn
as a military judge in accordance with Articles 26(b) and
(c) and 42(a) of the UCMJ.  I will not be a witness for
either side and I'm not aware of any matter that I believe
will be grounds for challenge; however, I invite any voir
dire or challenge.  

Government?

TC (Maj B ):  There's no voir dire or challenge from the
government.

MJ: Defense?

DC (Capt C ):  No, ma'am.

MJ: Okay.  All right.  Prior to coming onto the record, we had
a brief 802 in which we discussed, first of all, the
change in defense counsel.  And then also, a question
concerning Appellate Exhibits VII and VIII, which is the
defense's motion to dismiss Charge III and Additional
Charge I as being unconstitutionally vague and then the
government's response.  And the question just concerned
the fact that both the motion and the response spent some
time discussing Article 120(B)(2) and the meaning of those
terms.  And both of them said that those were charged
offenses.  

But the charge sheet that I was looking at didn't have
any that were charged as -- were of the alleged victim was
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unconscious, asleep, or otherwise unaware.  And so I just
wanted to double-check that there wasn't something out
there that I was missing and counsel both assured me that
I was not missing it; that, you know -- what I assumed is
that it was a motion had been used before in other cases
and a response had been used before in other cases that
included that type of an offense, but that's not
applicable here.  

So anything to add to my summary of the 802?

TC (Maj B ):  No, Your Honor.

DC (Capt C ):  No, ma'am.

MJ: All right.  I'm just going over -- since we do have a new
defense counsel, I'm going to go over with you again,
Sergeant Bates, briefly, your rights to counsel just make
sure that you understand and that you're being represented
by whom you wish to be represented by.

Do you recall Colonel R  going over with you your
rights to counsel; that you have the right to your
military counsel, your detailed defense counsel?  

You also have the right to be represented by a military
counsel of your own selection if that counsel is
reasonably available.  And that you also have the right to
be represented by civilian counsel at no expense to the
United States.  

Do you remember him going over those rights with you?

ACC: Yes, ma'am.

MJ: Do you need me to go over them with you again in any
greater detail?

ACC: No, ma'am.

MJ: All right.  Do you have any questions about your rights to
counsel?

ACC: No, ma'am.

MJ: By whom do you wish to be represented?

ACC: By Captain C  and Captain M , ma'am.  
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MJ: Do you wish to be represented by any other military or
civilian counsel?

ACC: No, ma'am.

MJ: Very well.  All right.  So we have three motions to
discuss today:  Appellate Exhibit III, which is the
defense's motion to dismiss for unlawful command
influence; Appellate Exhibit IV is the government's
response; Appellate Exhibit V is the defense's motion to
compel discovery; and Appellate Exhibit VI is the
government's response.  And as I said before, Appellate
Exhibit VII and VIII are the motion and response
concerning aspects of Article 120 the defense believes
is -- or are unconstitutionally vague.

Is there anything that I'm missing.  Those are the only
three; right?

TC (Maj B ):  That is correct, ma'am.

DC (Capt C ):  Yes, ma'am.

MJ: Do we have any witnesses for any of the motions, any
reason that we need to take one in any particular order?

TC (Maj B ):  No, Your Honor.

DC (Capt C ):  No, ma'am.

MJ: All right.  Why don't we talk about discovery first then.
That's Appellate Exhibits V and VI.

Okay.  So what I need, I guess, from you, defense -- well,
this says that you've attached the written request, trial
counsel, on your discovery request.

DC (Capt C ):  I just realized I do not have it actually in
here, ma'am, and I think -- 

MJ: Do you have a copy of that?

DC (Capt C ):  I don't here in front of me, but I do have it
in my office, but -- 

MJ: Okay.  I don't necessarily need that, but I do need to
know something about the timeline in this case.  I just --
I don't have any facts.  So can you just talk me through,
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I guess, the timeline as it relates to Ms. K.E.C.

DC (Capt C ):  Yes, ma'am.  So this incident, the charged
incident, under Article 120, ma'am, the sexual assault,
is -- occurred back in October 2012; and after that
incident, sometime afterwards, Ms. K.E.C. joined the Army.
She was on active duty for a period of time, went to boot
camp.  Also went to, I believe, her MOS school, to Fort
Leonardwood, Missouri, as an MP.  She was, at that point,
during some time in her training pipeline, discharged from
the Army, I believe, administratively. I don't think her
answer was quite clear at the Article 32 hearing probably
because she didn't exactly understand how she was sort of
discharged.  But I believe that she was administratively
discharged as a result of -- well, what she indicated was
that she had been diagnosed with PTSD, partially as a
result of this incident in October 2012 with Sergeant
Bates.  

And then also that she had -- what she described at the
Article 32 hearing was that she had pointed her weapon --
I'm not sure if this was all on -- while on duty or on
training of some sort -- pointed her weapon at either
peers or some shadowy figures that were actually not
present.  And then, of course, the Article 32 hearing
happened sometime later than that in February of this
year, ma'am.

MJ: Okay.  So what is it that she said -- what was it -- this
weapon that she said -- what was it that she said?  I
mean, do you have the 32 or a transcript?  I mean, do you
-- has it been described or do you have the audio or is
there some way that I can find out what it is that she
talked about it?

DC (Capt C ):  There is a separate issue with that, ma'am.  I
have actually, a couple weeks ago, instructed my sergeant
to transcribe that audio of her testimony and right now
you actually cannot hear her testimony in the Article 32
hearing.  Based on what we have -- I'm not sure if there
is some other recording device that was used in the
courtroom.  I know Captain M  is on PTAD right now so
I don't know if he knows of something.

MJ: Which courtroom was it in?

DC (Capt C ):  It was at MCRD, ma'am.
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MJ: Oh, gosh. 

DC (Capt C ):  So you can hear Captain M  or me asking
questions, but you cannot hear the answers.  So --

MJ: Oh.  

DC (Capt C ):  So I can only offer -- 

MJ: Okay.  But what about the 32 officer?  Is there a report
with a summary.

DC (Capt C ):  There is, ma'am.  I could -- I'm not sure if
that -- I can't remember if it indicates anything in
there, but I will get it for you, ma'am.

MJ: Okay.  Thank you.

Okay.  So how does -- I guess, since this comes later in
time, what is the relevance of this young woman's issues
with the Army to this case?

DC (Capt C ):  Sure.  So because she indicated, first of all,
that she was diagnosed with some form of PTSD and she made
a connection between the incident and October of 2012 with
Sergeant Bates.  She made a connection between her sexual
interaction with him and her diagnosis -- I don't know if
that was the full basis for the diagnosis or what not, but
I do know she made some indication that that was the
result of it.  

I anticipate that could be some sort of -- first of all,
maybe some sort of evidence in aggravation on sentencing.
I would certainly -- I think he'd be entitled to see if
that's going to be used if he were to be convicted.

Second of all, if she had these issues of either PTSD or
some other type of diagnoses -- which I don't know.  She
didn't indicate any other diagnoses that I can recall from
the 32.  But if she had these issues that caused her to be
separated as a result of some sort of -- it seems to me
that she was articulating the hallucinations, essentially.
Hallucinations during training or during the period of
time when she was on duty.  If she had that a couple
months later while she was on active duty, there's nothing
indicating that that didn't happen or that she didn't have
something similar -- some similiar type of symptoms going
on in the period of October of 2012.
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MJ: What is the period of time that she was discharged from
the Army?  When did she join the Army and what was she
discharged for?  Do you know?

DC (Capt C ):  Can I have a moment, ma'am?

MJ: Sure.

DC (Capt C ):  I think -- I believe it was in January 2013,
ma'am, when she actually went to boot camp.

MJ: Okay.

DC (Capt C ):  I can verify for you to the best --

MJ: Okay.  And then, but do you know when the discharge would
have been or when she was discharged?

DC (Capt C ):  I don't, ma'am.  I believe -- and just to
reiterate, the government can correct me if I'm wrong -- I
asked for it in discovery, the medical and/or any MHU
records that might exist in regards to Ms. K.E.C.  But I
also asked for the administrative discharge paperwork, if
any exists.  I think they agreed to produce that
particular administrative discharge paperwork.

TC (Maj B ):  That's correct.  And I spoke with NCIS recently.
They have it.  It's just ARMDEC'd.  It just needs Bates
stamped and sending over.

MJ: Okay.  So the -- all right.  So the government is
providing that, whatever the discharge paperwork is.
Okay.

DC (Capt C ):  Yes, ma'am.

MJ: All right.  So then at this point, the issue is just
medical documentation which would encompass mental health.

DC (Capt C ):  Yes, ma'am.

MJ: Right.  Are you aware, Major B , of any mental
health -- I guess, my first question is -- should have
been:  Is this young woman -- does she has a victim's
legal counsel?

TC (Maj B ):  She does not, ma'am.  She does have an advocate.
I did speak with the victim in this case and she wishes
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her records to remain private.

MJ: Okay.  So she is asserting M.R.E. 513?  

TC (Maj B ):  That is correct.

MJ: I just want to make sure that -- okay.  So you've
discussed it with her.  She knows this is happening.

TC (Maj B ):  Yes, ma'am.

MJ: I want to make sure that we're complying procedurally with
rules.  Are you aware of whether or not there is mental
health paperwork from this time period?

TC (Maj B ):  I am not, ma'am.  I am essentially doing the same
calculus that the defense is doing, which is issues
discharged during training that had something to do with
PTSD or some other potential hallucination that a mental
health professional would've been involved.  But I didn't
have any specific knowledge about what is contained within
those records.

MJ: Okay.  So then let's separate the two out to medical too.
I mean when you said medical documentation, it sounds like
mental health is what you're looking for.  Is that right?
Or do you have a reason to believe there's something
separately in some sort of medical diagnosis?

DC (Capt C ):  No.  I don't believe -- I don't have any
reason to believe there is a separate medical diagnosis
apart from some sort of mental health issue.

MJ: Okay.

DC (Capt C ):  At this point I -- considering I don't have
the adsep paperwork.  Potentially, maybe, that would be
different.  I don't even know if that would need to be
relevant.  But, no, I am referring to psychological or
MHU-type records, ma'am.

MJ: Okay.  Major B , what is -- and I know that you're
asserting M.R.E. 513, but, I guess, what -- do you have a
position and argument considering why -- and I guess,
my -- the most compelling part of the defense's argument
seems to be this issue of, you know, whether or not there
was a, you know, hallucination or not.  It may or may not
be relevant at all to these proceedings.  It may or may
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not tell us anything.  It may not even be what happened.
It sounds like it sort of was unclear at the time and we
don't really have a good transcript of it.

But the PTSD diagnosis would seem to be -- sounds like
it's something that, at least in part, potentially results
from the allegation that -- against Sergeant Bates.

So, I mean, what is -- what's the government's position
beyond merely asserting M.R.E. 513?  Why is there not an
exception here to 513 that would allow the defense to be
able prepare for -- particularly in sentencing if you got
that far -- you know, a government case in aggravation
concerning the effect upon this woman of these incidents.

TC (Maj B ):  Yes, Your Honor.  First, I'm not certain that
Captain M  intends or government intends to offer the
PTSD evidence from boot camp in sentencing.  But assuming
for the moment that he does, the government concedes that
there could be relevance to whether that would overcome
the protections that she is afforded under 513 and 403 is
a separate question.  And as the government's laid out in
this brief, we would still argue that even if it does
cross the 513 threshold, it would not cross 403 threshold.

MJ: So you don't think that -- I mean, to me this is -- I mean
it's more of an issue of notice and preparation; that it
is necessarily, at this point, admissibility to trial.
You know, when we're talking about discovery, they've
heard from her sort of this statement having been made
that she was discharged from the Army at least in part
because as a result of this incident.  That would seem to
be something that would be -- I think, would come out in
sentencing if there was a conviction.

Aren't they entitled to get the accurate information on
that?  Just in terms of preparation, not necessarily as to
whether or not they would be introducing it and, sort of,
looking then at the 403 as to whether it's probative for
the defense vice prejudicial.  But just for the sake of,
you know, something that they were -- would, out of
fairness, be entitled to be prepared for, for it to be
presented at sentencing.

TC (Maj B ):  Yes, Your Honor.  It's certainly a
constitutionally required aspect of this in the rights of
the defendant to be prepared under everything that we're
talking about.  But they are also protections for victims.
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And in this case, the government feels that she is
entitled to the protections.  Your Honor, if you're
inclined to provide those, we would absolutely at a
minimum request that you review them in camera first to
determine whether or not there is anything that is
particularly relevant to this incident which occurred on
some months before she reported it.

And for what it's worth, the government's recollection of
her testimony -- again, I don't have it in front of me --
what was something along the lines of she pointed her
weapon at some things, some shadows.  She's certainly not
the first recruit going through training that probably did
that.  But again, without the specifics I don't know if it
was, Oh, my gosh, I see dead people.  They talked to me.
Or, Gee, there's a shadow.  I pointed my gun at the wrong
thing and I may be not well-suited for life in the
military.  I don't know the answer that question.

MJ: Right.  Okay.  Why don't we -- let's take a -- why don't
we take a brief recess here and you get me the 32
officer's report.  I would like to see if there is
anything in the report about the charge.

TC (Maj B ):  Yes, Your Honor.

MJ: All right.  Court's in recess.

[The Article 39(a) session recessed at 0858, 15 July 2014.] 

[The Article 39(a) session was called to order at 0910 on 15 July 
2014.] 

MJ: Court will come to order.  All parties present when we
last recessed are again present.  During the recess, I had
realized that of course we have allied papers in the
record and so I looked at it.  And Captain C  and
Major B  came in at the same time and they pointed me
to page 10 of the Article 32 Investigating Officer's
Report in which he had summarized testimony of Ms. K.E.C.
And there is a mention of her having been discharged from
the Army -- it looks like -- just post MP school before
heading off to her station or her duty station in Korea.
And that it was -- and that she had been diagnosed with
PTSD and it said in part from this alleged incident.  I
guess my only other question is:  When was this reported?

DC (Capt C ):  This incident?
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MJ: Yes.

DC (Capt C ):  It was prior to her leaving for boot camp, I
believe.

MJ: Okay.

DC (Capt C ):  Can I just verify that, ma'am?

MJ: Sure.

DC (Capt C ):  Yes, ma'am.

MJ: Okay.  So before she left for boot camp?

DC (Capt C ):  Yes, ma'am.  And also just for your
information, ma'am, on page 7 of the investigating
officer's report, there is -- at the end of Captain
M 's direct examination there is a little bit of
information as well, not anything different from what we
really have here -- what you have in my cross-examination.

MJ: Oh, I see.

DC (Capt C ):  And I guess it does say that she served in the
Army for one year.  So I might have underestimated her
time on active duty.

MJ: Okay.  And it also says on page 6 that she initially
reported at the three weeks after.  So any comments that
she would've made in the Army to mental health would have
been post before those, maybe something pre.

DC (Capt C ):  Yes, ma'am.

MJ: All right.  I am going to order, Major B , that the --
any mental health -- the documentation from her time in
the Army be produced to me and I will review it in camera.
I think that it is something that certainly would be
admissible from the government in sentencing, you know,
what the effect was on her and if it ended her time in the
Army or left her unable to serve; that's certainly
something relevant.  And so anything that might be
relevant to that issue to allow to prepare for that in
sentencing should this case get to that point, I think
that they are entitled to.

So under the constitution of party exception under M.R.E.
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513.  So if you produce those to me, please, I will review
them in camera and determine if there is anything that the
defense should have for that purpose.

TC (Maj B ):  Yes, Your Honor.  I may need an order from you to
make that happen.  Can I procreate that order today and
send it to you?

MJ: Absolutely.  Okay.  Let's move on then to -- let's talk
about UCI.  That's Appellate Exhibits III and IV.

All right.  I spent quite a bit of time yesterday trying
to determine the -- where is this -- Zebra training.  The
one that you've got in here -- I don't know if it's just
in a different order or if it looks a little different.  I
can't even read this.  I mean I tried but between the
typos -- I mean I think once it's supposed to say, No, and
it says, Moo.  There's a lot of wrapped instead of -- I
mean, it's just -- it's very difficult to read plus the
stream of consciousness, plus he's clearly talking about
slides that aren't included.  I mean, believe me, I tried.

And I had some difficulty so I don't know where this
transcript came from.  If there is some video or some
audio or something like that.  But if there is something
that you want to point me to specifically that might help
me understand a little bit -- I mean that, you know, as it
relates to the Heritage Brief with statements by the other
public officials, you know, I've got that I've seen those
articles and heard those before.  

The Zebra training I've heard come up before in a couple
of other cases, but I have not dealt with, specifically,
what it entailed.  So point me, if you could please, to
the portions of the Zebra training transcript that you
believe is problematic.

DC (Capt C ):  Yes, ma'am.  So I don't have numbers on these
pages so I'm going to -- I'll count them.

MJ: In case it's not clear for the record, I'm referring to
Enclosure (8) of Appellate Exhibit III.

DC (Capt C ):  Okay.  Ma'am, I believe it's -- if you can
flip -- and I apologize there is not page numbers, but I
think it's page 10.

MJ: So is it --
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DC (Capt C ):  I'm sorry.  It's 11, ma'am.

MJ: Okay.  So at the top it says, "As you can see, the
long-term results in this"?

DC (Capt C ):  Yes, ma'am.

MJ: Okay.

DC (Capt C ):  So there's discussion, of course -- I believe
at the top of this page of a specific case.

MJ: Okay.  They're talking about the three women in the
hallway [inaudible]?

DC (Capt C ):  Yes, ma'am.  But throughout this portion of
this, they talk about -- or the trainer talks about,
specifically, CID, NCIS, JAG.  They reference actual sort
of investigating agencies.  Later on you will see sexual
assault happens in the Marine Corps.  It happens in the
Navy.  That's sort of at the bottom of the page.  And they
talk -- he talks about low numbers are bad, meaning that's
the -- that low numbers, meaning statistics of the
reporting, I assume.  And then also, low conviction rates
are bad.

MJ: Well, you're assuming a lot because if you read it, he
just talks about we have -- well, we have to get Congress
to understand the general population is that high numbers
are good, low numbers are bad because it happens.  If we
do what we're supposed to do, the numbers are going to go
up, meaning people feel more comfortable reporting.
That's the way that I interpret that.  

So what about the fact that there is increased reporting
or should be increased reporting -- what about that would
unlawfully influence members in this case?

DC (Capt C ):  It's not the increased reporting, ma'am.  And
maybe there's another portion of this that I have read
before and I'd have to go through it again for you, ma'am.

There's indication of sort of statistics on what type of
-- or how, you know, how many reports of sexual assault
are true.  It goes through specific examples.  I know it
points to, for example, the Kobe B nt case and talks
about impact on the victim in that particular case and how
that case transpired.  And ultimately -- I'd say on a
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couple of pages before this one that I'm referencing -- it
talks about, you know, she not -- she didn't feel
supported so she didn't want to go forward.

But -- and throughout that -- this discussion, he actually
talks about and references sort of defense attorney
tactics.  An actual -- the -- not the court-martial
process because he's talking about, typically sort of
civilian cases.  I mean, that's his experience that he can
reference.  But he's talking about the trial process and
he's talking about defense attorney tactics and delaying a
trial for example, which is particularly concerning on
Sergeant Bates's case because he's -- this incident
occurred, at this point, in October of 2012.  And so by
the time Sergeant Bates actually gets to trial, it may
appear to the members -- if they've heard this type of
training before -- that this is an intentional delay
tactic on our part or something like that.

But it's in parts of this transcription that he -- where
he's talking about sort of the legal process, how cases
are investigated, and then -- I guess most concerning to
me now is defense attorney tactics.  And the fact that
most sexual assault allegations are true and why do we
call them an "alleged victim" instead of a "victim."  

And he used the parallel earlier on that you wouldn't call
a victim of a mugging, for example, an alleged victim.
You'd call them a victim.  But, of course, we have this
different viewpoint on society about sexual assault or
something like that.

So again, I have to point you to those specific portions.
I believe I'd have to check with the -- one of the other
defense attorneys if we still have the audio recording,
ma'am, of this.  We might have it.

MJ: Do you have the slides that you presented? 

DC (Capt C ):  No, ma'am, I do not.  I don't -- I can ask,
but I don't believe I have those at all.  I believe we
have the audio recording, ma'am.

MJ: Okay.  I mean, I would assume the commander -- or some
commander that put this on -- so I guess that's my other
question is:  Who -- I mean, your motion says that people
at Miramar have this training.
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DC (Capt C ):  Yes, ma'am.

MJ: Who -- do we know who had this training?

DC (Capt C ):  I know that members of 3d MAW and also of the
station here at Miramar attended the training.  I've since
learned through other voir dire processes and other
courts-martial of my own that at particular speaker also
went up to Pendleton at some point.  And I don't know to
whom he gave that same training, but -- 

MJ: Maybe the MAW up there or something, but you don't know?

DC (Capt C ):  Yes, ma'am.  I don't actually know, but I do
know that there are members of 3d MAW and also of station
H&HS present.

MJ: Okay.  So if this is an MCRD case --

DC (Capt C ):  Yes, ma'am.

MJ: -- then do we have that same concern?

DC (Capt C ):  I do, ma'am, because I don't have a specific
indication that this training was given at MCRD.  I
haven't been able to find evidence of that.  I can still
continue to try.  But I think the other concern is, is
that if it did happen at MCRD or the mere fact that it
happened here at Miramar, there could be individuals who
have since that time over the course of the year PCS'd or
something down to MCRD and could end up on certain bases.

MJ: Sure.  I mean, I guess what this all points to though is
sort of the difficulty in assessing this right now; right?

DC (Capt C ):  Yes, ma'am.

MJ: I mean, you know, as it relates to all of these things,
the Heritage Brief and any comments made by any of these
officials down to the Zebra training.

You know, what evidence do you have of actual influence on
anything?

DC (Capt C ):  Well, I think what we have to do is wait to
see the panel and actually have them indicate whether or
not they will -- they did, for example, attend this
training.  And then for everything else, what kind of
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impact those kind of statements may or may not have had on
the particular members of the panel.  

MJ: Sure.  So let's -- I mean, let's go through and talk
about, you know, who we care about in the realm of UCI,
generally.

DC (Capt C ):  Yes, ma'am.

MJ: All right.  The convening authority.  Do you have any
evidence that there is any -- been any influence on the
convening authority and how he's acted in this case?

DC (Capt C ):  No, ma'am.

MJ: Okay.  How about witnesses?  Have there been any
indication to you that, you know, witnesses have been
reluctant or something like that based upon any of these
comments or any of these briefs?

DC (Capt C ):  No, ma'am.

MJ: All right.  So members is really where we -- where we're
concerned?

DC (Capt C ):  Yes, ma'am.  

MJ: Okay.  So yeah -- and we don't know who the members are,
obviously.  So I guess the -- it would seem that the --
you know, this issue having been raised at this point that
it probably needs to be tabled until we know who the
members are.  But what it does raise too though is an
issue concerning how we, kind of, determine what these
individuals are.

So I think probably the best thing to do is some type of a
supplemental questionnaire and I know that you didn't move
for it, but that's, generally, you know, one of the
remedies available and frequently awarded when you're
talking about UCI or how to -- I mean, at this point we're
not necessarily talking about how to combat potential UCI,
but rather whether -- how to ferret out whether or not it
is touching this trial -- will touch this trial at all.

So why don't you put together, kind of, [inaudible] a
supplemental questionnaire.  And I do not like the ones
that want to know about your bumper stickers and your book
clubs or your -- I don't -- so -- but if you want to ask
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about Heritage Brief -- you've been to the Heritage
Brief -- you know, what message did you get out of it?  I
don't want any quotes from any of these briefs give n and
so they can interpret it.  But I generally find -- I'm
sure you found the same -- is that they don't actua lly
remember much at all about it, maybe an overall mes sage,
which was was that the Commandant is mad at us or
whatever, thought we needed to do better.

So I do not want to reintroduce -- I mean, they've all
forgotten things that we read all the time or deal with
all the time.  So just, you know, you can ask about  the
Heritage Brief, if you attended the Heritage Brief,  what
did you get that?  You know, as far as comments by senior
officials, you know -- I mean, submit the questions  to me
and I'll take a look at them, but, you know, someth ing
just to the effect of have you heard any comments f rom the
President?  Have you heard or read any comments on the
President, depart -- you know, Secretary of the Nav y,
Secretary of the Defense, or any other senior leade rs
within the Marine Corps about sexual assault.  Yes.   You
know, generally, what was the message that you got out of
that.  What effect does that have on you or on your
ability to sit as a member?  And then, obviously, d id you
attend Zebra training?  And then there are a few ot her
questions that, you know, have been in a few other of
these supplemental questionnaires about SAPR traini ng.  

Again, SAPR training, this is an alcohol-related on e.  So
if you want to ask some questions about how often t hey
drink or something like that, what did they learn i n SAPR
training about alcohol?  And, you know, again, we'r e
trying to get to the people that have been told one  drink
equals no consent or incapacity and sort of ferret that
out, you know.  And what I found in those is, gener ally,
almost all of them have heard that.  Some of them h ave
said, Well, if that's what the training is, then th at's
the way it is.  And some of them have said, Well, t hat's
what they train us but in my experience and in my
lifetime, you know, I've seen that that may not be the
case.  And they can be, sort of -- they can be inst ructed
to set aside the training and be confident that the y'll,
you know, use their life experience.

But -- so those are the types of questions that I'd  like
you to put together, sent it to me and, you know,
obviously, send it to the government too.  If you a ll have
any objections or issues with it, let me know.  And  then
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I'll work through it and we'll come up with something that
the members can get once they're selected.

DC (Capt C ):  Yes, ma'am.

TC (Maj B ):  Yes, ma'am.  And the government certainly has no
problem with the supplemental questionnaire, but if I may
have a two-minute or less response?

MJ: Sure.  To the --

TC (Maj B ):  Just to the alcohol comments.

MJ: -- in general?  

TC (Maj B ):  I'm not certain that this document, even if we
are able to listen to the audio, would constitute UCI for
many of the reasons that you articulated.  But this is a
civilian with no -- and not a civilian like the President
of the United States or the Secretary of Defense or the
Secretary of the Navy.  This is just, for lack of a better
term and no disrespect, but a random guy who is talking.

Because even the specific points in this that we're
looking at on page 11 and some of the other things, he
talks about how victims should be treated in the system
and it's kind of, the old golden rule.  We should treat
them how we want to be treated, with dignity and respect.
And that's as they're going through the process.  He talks
about the -- in response to the hospital CID, NCIS, JAG as
rough of those comments are, it's essentially:  You should
investigate the case.  It doesn't say how you should vote.
It doesn't -- it just says, Do they have knowledge like
you all have?  Do they know how to investigate
alcohol-related incidents?  Get off your ass and
investigate.

He talks about building support in the system so that,
essentially, there is a system in place where victims can
feel supported and go through the process.  And then as
that pertains to statistics, he just overall indicates
that if there is support, more people will report; and
therefore, the statistics rise.  I mean, none of this
rises to UCI.  As far as Kobe B nt, that had to do with
a recanting victim, which we certainly don't have in this
case, which would make it irrelevant.  

And then finally, the tactics of the defense in terms of
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delaying, whether the members would infer that or not, it,
frankly, is relevant.  I mean, it doesn't say that someone
should be convicted or that there is any kind of pressure
on someone to convict.  It's just saying sometimes this
process can take a long time.  I mean, the prosecution
wants to move quickly.  The defense wants to delay.  I
mean, this just kind of how the system works.  So I don't
-- 

MJ: Well, yeah, but we know that.  But maybe if the members
don't and if it in some way would impugned the motives of
the defense.  I mean, what he is saying here is the
defense counsel wants to delay in order to make it
difficult on the victim in stirring up the process for the
alleged victim.  And therefore, maybe cause her to recant
such as in the Kobe B nt trial.  So you know, sort of, a
revictimizing and that kind of thing.  

So -- and I understand what you're saying.  I mean, I'll
say this though.  It's not a random civilian.  It's a
professor who the command brought in who made those people
sit in a room.  The commander did, and had this person
speak.  So, you know, this isn't something they
encountered on the street when they were walking around
downtown San Diego.  This is somebody who was caring the
sort of mantle of the commander by virtue of the fact that
the commander put them all in a room and had this person,
who's introduced as, you know, an authority on the topic,
speak to them.  So his personal status as a civilian, to
me, isn't -- doesn't change anything.  As far as the
analysis of whether or not what he's doing is UCI because
it's command sponsored.  So in that case --

But your point is well-taken on the rest of it and that's
why it's -- and that's really why I want to know what the
members, if they attended, got out of it because it's
difficult to tell from this transcript.  I mean, in his
very stream of consciousness, clearly or something he was
showing.  And that -- I don't if it was statistics, some
of those same statistics we worry about when it comes to
the heritage brief and things like that.  Statistics of
false -- I know there's something in there that he's talks
about, false reports being, you know, 5 percent or
something like that.  And how the -- he's never seen those
get to the trial that are false.  Those are the kinds of
things that I think are concerning if the person -- you
know, if the people who went to that training came away
with, Well, if it gets to trial, it must be true.  Then
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obviously, that's a concern.

TC (Maj B ):  Yes, ma'am.  The government would concur with
that.  

MJ: So that's what -- I mean, I understand your position, but
I think it certainly warrants exploring more.

TC (Maj B ):  Yes, Your Honor.  And in terms of the rest of the
UCI brief in the spirit of remedy, the government rests on
its brief.

MJ: Okay.  All right.  Anything else that you wanted to put on
the record as far as that was concerned?

DC (Capt C ):  No, ma'am.

MJ: All right.  And let's move to the motion to dismiss as
unconstitutionally vague.  So let me make sure, again,
that I understand what it is that we're referencing here.
So Charge III as it currently stands has four
specifications under Article 120; two that allege the
sexual act by bodily harm and two that allege the sexual
act by -- due to her incapability of consenting based on
her impairment by alcohol.

And then we have the Additional Charge, which is two
specifications of Article 120; one that's bodily harm and
one that is impairment by alcohol.  So if I read this
correctly, are you just -- you're not -- your motion
should be read as it relates to intoxication, the
specifications that allege that the sexual act was
committed while she was incapable of consenting due to
intoxication, not the bodily harm?

DC (Capt C ):  Correct, ma'am.

MJ: Okay.  I just wanted to make sure.  

DC (Capt C ):  Ma'am, I feel like I have a copy of the wrong
charge sheet.  Did you say there were four specifications
under Article 120, Charge III?

MJ: The one I've got shows three specifications that were
lined out on 13 April 2014.  Is that -- let me get the
original charge sheet from the court reporter and we'll
make sure we're all on the same page.
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Okay.  Yes.  What had been Specification 1 is gone.  What
had been Specification 4 and Specification 7 are gone.
Did you --

DC (Capt C ):  I do not have that one.  So maybe I -- it got
lost or I don't know.  So it seems that I would be
referring to what was originally Specification 5 and 6,
now 3 and 4.

MJ: Yeah and you got that -- it looks like that happened three
days before the arraignment.

DC (Capt C ):  Okay.

MJ: All right.  So -- sorry.  So, yeah -- so -- 

DC (Capt C ):  That's fine, although I have the wrong charge
sheet in front of me right now.

MJ: Okay.  All right.  So the specifications that you are
concerned about are what are now Specifications 3 and 4 of
Charge III and then what is Specification 2 of the
Additional Charge?

DC (Capt C ):  Yes, ma'am.

MJ: All right.  Okay.  And I guess before we go that far, I
want to clarify, Major B :  Are Specifications 1 and 2
charged in the alternative of 3 and 4?  And then under the
Additional Charge, are Specs 1 and 2 alternatively
charged -- or charged in the alternative?

TC (Maj B ):  Your Honor, that's my understanding.  But I had
an old copy.  I'm getting a new one printed out right now.
But just based on what I remember from the charge sheet,
that is correct.  

MJ: Okay.  Because --

TC (Maj B ):  There's a bodily harm and -- 

MJ: Right.  

TC (Maj B ):  -- a similar charge with the impairment and
those -- 

MJ: Right. 
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TC (Maj B ):  -- are in the alternative.  

MJ: Okay.  I just want to make sure.  All right.  

Then go ahead, Captain C , if you would like to argue
on the issue.

DC (Capt C ):  Yes, ma'am.  A concern for the defense here is
that the statute, as written, it indicates obviously that
if an individual is incapable of consenting to a sexual
act because he or she was impaired by an intoxicant -- in
this particular case, we have alcohol -- that -- I mean
it's the way the statute was written and it requires an
accused to essentially evaluate another person's level of
intoxication and then make a decision as to whether or not
that person is incapable of consenting due to their
impairment.  And the problem with statute is specifically
that there is no indication of what impairment means under
Article 120.  And so as we're left with looking through
the MCM otherwise and looking through other statutes, were
left with Article 111, the only other place that I am
aware of that impairment is actually discussed or defined.
And so maybe not discussed but defined.

And so -- but the interpretation and the definition you're
left with for Article 111 is drunk and impaired, meaning
any intoxication which is sufficient to impair the
rational and full exercise of the mental or physical
faculties.

And so first of all, I have a problem with Article 120
drawing that parallel between Article 120 and Article 111,
first of all, because Article 111 refers to an accused's
own perception of their own alcohol intoxication.  It's
also an offense where it sort of proscribes a sort of BAC
level and it says, Hey, you can't drive a vehicle over a
certain BAC level, depending on whether or not you're
following Article 111 or the local state statute.

MJ: But that's not necessary; right?  I mean, any person who
operates it while drunk or when the BAC is at a certain
limit; right?  So when applying Article 111, you wouldn't
necessarily ever have to have a BAC.  You would be able to
use the definition that you just read.  I mean, that's one
way in which to charge with that.

DC (Capt C ):  Yes, ma'am.  Okay.  So yes, ma'am.  So there's
that other way of determining whether or not a person is
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drunk or impaired under that statute and -- but the
problem ultimately, either way, whether using a BAC  level
or whether using the current definition itself, it is
drawing a parallel between Article 111 and 120.  In
Article 120, a person -- an accused is having -- is
charged with the responsibility of interpreting som eone
else's ability to consent.  

And presumably under Article 120, there are levels of
impairment sort of intoxication that a person may b e under
the influence of some kind of intoxicant.  Or they may
consent.  And I think that that provides for that a nd
ultimately, anticipates that a person could be able  to
consent with some level of impairment.

But then you're drawn back to the only other defini tion
within the MCM under Article 111 and it says that, "any
intoxication which is sufficient to impair the rati onal
and full exercise of the mental or physical faculti es."
And the problem with that definition is, first of a ll,
that it applies to the accused himself.  So in Arti cle
111, an accused is charged with determining whether  or not
the accused is actually capable of operating a vehi cle.

And then another issue is, of course, that Article 111
applies to driving a vehicle or operating a vessel of some
sort; right?  And so the problem with that is, ma'a m, is
that you're drawing a similar parallel once again t o, Can
a person consent?  I would assume that the drafters  intent
that because of -- when a person can't drive a vehi cle,
that is the cutoff limit right then and there for b eing
able to consent or not.

And so I think the problem ultimately is that the a ccused
is not on notice for whether or not they're actuall y --
their conduct actually falls within the realm of 12 0 or
under this particular subsection of Article 120 and  how
they're supposed to interpret that.  And then it's also
left with the vagueness of the statute itself.  Wha t does
impairment actually mean?  If we're not going to us e that
definition, what does it actually mean?  I think th e
results of that is that there are military judges a cross
the Marine Corps and the Navy who have interpreted that
statute differently and provided different definiti ons of
impairment to particular members panels.  And what that
leaves us with is unknowing until the time, of cour se,
that we get to members instructions.  And then that  still
leaves the problem of, Did an accused such as Serge ant
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Bates actually know at the time of misconduct that that
was proscribed in the statute.

MJ: When you say different definitions have been given, what
do you mean?  So I would assume some people use the
Article 111 definition for impairment?

DC (Capt C ):  Yes, ma'am.

MJ: Okay.

DC (Capt C ):  And I think that other military judges and I
can provide more information on this, ma'am, by actually
getting with the other defense counsel, of course.  Other
military judges have either provided that definition for
Article 111 with some amplifying instructions or not even
refer to Article 111 whatsoever; finding that, sort of, as
what I just described -- that is an inappropriate answer
in these cases or maybe inappropriate across the board.  I
don't exactly know why, but I do know that there's been
different definitions provided.

MJ: Well, let me ask you this:  Consent is defined; right? 

DC (Capt C ):  Yes, ma'am.

MJ: So it would seem to me that the -- that if consent is
defined, then impairment sort of is understood in relation
to that -- sort of here's what it means to consent.  If
you can't do that because you're too drunk, you're too
intoxicated, than that's the point; right?  

So what -- so if the term "consent" is defined, then how
does that not allow us to, sort of, move forward or
understand what the impairment of that would be or what he
would be capable of doing that -- what it would look like.

DC (Capt C ):  It sort of still leaves us with the same
problem of -- there's a -- probably a certain point under
Article 120 where the drafters intended that an accused --
or I'm sorry -- an individual to be able to consent while
under the influence of intoxicant or under the influence
of some kind of -- or some level of alcohol.  And so where
is that -- where does that still lie?  

Consent is this freely given agreement, but at the same
time how is an accused supposed to know that -- I mean,
are we left with the SAPR training, ultimately?  Some,
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sort of -- type of definition like the SAPR training?  I'm
not saying that this -- that a definition is provided
within the MCM.  But what I'm saying is, is that we're
left with is that one alcohol -- one drink of alcohol
causes an individual to no longer be able to consent?  I
think you're still left with that issue of when is a
person no longer able to give that freely given agreement
based on their intoxication?  And how is an accused
supposed to be on notice of that and how are they supposed
to interpret that?  And they're, once again, still left
with the problem of are they -- is another person able to
consent?  How am I supposed to know that?  

And I know I'm getting into sort of mistake of fact of
course here.  But that's exactly the problem is that there
is some kind of level of intoxication that must be
permissible under Article 120 and must be foreseen within
Article 120 for a person to be able to consent, but it's
-- there is no definition provided.  There is just a
definition of consent that's a freely given agreement.
And then it's still left up to the interpretation of an
accused.  

And if what we had, of course, before with the previous
version of Article 120 is that substantial incapacitation
type where you, sort of, anticipate an individual to --
within that statute, you anticipate someone to be
unconscious -- and sort of like the other statute we did
reference in our motion -- unconscious and unaware; right?  

Well, that's kind of something an accused would know.  If
they walk up onto a person and find them unconscious or
unaware, that's something that they can freely and
noticeably probably see depending, of course, on the
circumstances.  But it's much more pinpointed.  So that
person is unconscious.  That person is sleeping.  I cannot
have sex with them.  I cannot commit a sexual act upon
them.  But if someone is drunk, at what level are they too
drunk to consent?

MJ: Major B .

TC (Maj B ):  In picking up, Your Honor, at the exact -- at
that moment, I would say, Is it a question of fact for the
jury?  And all of the government's arguments are laid out
in its brief.  If you have a specific question, I'd be
happy to answer them, but -- 
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MJ: Well, I do.  I do because, you know, two issues here we're
talking about whether or not a statute is vague.  First,
is how it's applied by members.  But -- or I guess, one,
it's how it's applied by members.  But way before that you
have a notice issue of whether or not a person is to know
that the behavior they are engaging in is illegal.

You know, if they read the statute and say, Okay.  I think
I'm okay.  You know, obviously not quite like that, but
they have an understanding of what they believe is
illegal, and, you know, how are they to know that their
particular behavior falls outside of what is allowed?  I
guess my concern with this statute is, kind of, going back
on what I asked Captain C  concerning the definition
of consent.

If you look at the 2007 -- I don't know if you have it in
front of you -- but the 2007 definition of consent was the
term "consent" means words or overt acts indicating a
freely-given agreement to the sexual conduct at issue by a
competent person.  And so in that definition then,
somebody who is too impaired to be able to give words or
overt acts indicating a freely-given agreement would be
something that I think would be pretty easy to understand
both at the time of the acts that potentially lead to a
charge.  And then for the members to apply when deciding
on the facts.

But they have altered the definition in this version, in
the 2012 version, so that consent now just means the
freely-given agreement.  And so, you know, I think Captain
C 's point is well-made that the 2007 definition of
consent seemed to purposely look for objective indicators
or outside indicators that the accused would be charged
with having received, understood, so forth.  But by taking
out the words and overt acts and having it just be a
freely-given agreement, that does seem to require the
accused to get into the mind of an alleged victim or of a
partner who might have consumed some amount of alcohol and
try to find where the line is concerning, you know, how
much is too much?  When is it not a freely-given
agreement?  

So I guess to that extent, I don't know if the definition
of consent, as it currently exists, helps much in
understanding how -- where -- when somebody is too
intoxicated to be capable of giving such consent of making
this freely-given agreement.
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TC (Maj B ):  Yes, Your Honor.  And certainly, we're left with
something different than we had in 2007, but we are left
with excluding an unconscious or incompetent person cannot
consent.  A person cannot consent to force, cause, and or
likely to cause because bodily harm.  Later lack of
consent may be inferred based on the circumstances of the
offense.  All the surrounding circumstances are to be
considered in determining whether a person gave consent.  

And so I would argue that we still have a definition that
includes things like the 2007 statute mentioned overt act.
How much alcohol the person consumed.  How they're acting.
And then ultimately, the jury will have to decide whether
or not based on that information the accused known [sic]
or reasonably should have known whether the victim could
give consent.

MJ: Right.  Skipping though backwards in time at a point where
a person is said to engage in some particular behavior,
how would that person have notice of what is allowed and
what's not allowed?  And I'm not talking about best
practice.  What I'm talking about actually -- somebody
wants to live on the line.

TC (Maj B ):  Thank you, Your Honor.

MJ: Somebody wants to engage in behavior that is just on the
side of legal.  Where is that line?

TC (Maj B ):  Yes, Your Honor.  I am not Congress.  Had I been
Congress, I would've probably written this differently;
but until that day comes, this is what were left with.
Can a person consent, which means are they competent to
consent, which means I -- the person that's -- the person
living close to the line has to look at the totality of
the circumstances and determine whether or not they are
competent to consent to a sexual act.  Whether they know,
actually knew, or objectively, reasonably should have
known.

MJ: Well, talk to me a little bit more about the facts here.
You had some of the law in your response as it talks about
-- I mean, one of the arguments to defeat this sort of a
motion would be if you had a victim in this case who's
passed out or who is so completely intoxicated.  There's
nobody who saw her or would have any question that this is
the type of behavior that Congress, you know, seeks.  This
is the type of person that cannot consent and this is the
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type -- exactly the type of behavior that Congress seeks
to outlaw.

Then that person can't say, Well, to the people on the
edge, it's vague because they don't have standing to rate.
That sometimes what you've got in here that somebody who's
not on the edge but who's firmly in [inaudible] is
unlawful can't worry about the people on the edge.  So
what are the facts of this case that make this not
on-the-edge type of a case but is instead more squarely in
the behavior that would be proscribed by Congress?

TC (Maj B ):  She consumed a large quantity of alcohol.  At the
end of the night, she went into her room presumably by
herself and the accused allegedly followed her up the
stairs into her room.  She does have some recollection of
the events that transpired, though certainly not perfect
recollection.  And she did not consent to any of the acts.
And, Your Honor, if I may have one quick -- to refer to my
notes?

MJ: Sure.

TC (Maj B ):  Earlier in the night the accused had tried to
kiss her and she told him, No.  She did ultimately get
away.  Again, this is earlier in the night.  And she says
she's going to bed, climbs up the stairs.  According to
her, on all fours, going up the stairs because she was so
intoxicated.  Said she felt someone behind her realizing
he was following her up to her bedroom.  I'm sure the door
shut.  She didn't want -- 

MJ: Is this -- well, let me ask you:  Are you -- you're
looking at the 32? 

TC (Maj B ):  I'm looking at the 32 report.

MJ: Okay.  I mean, I can look at that.  I just didn't know if
there was something in particular that you wanted to point
out to me that would sort of, you know -- sort of remove
this from the discussion of a borderline case.

TC (Maj B ):  Your Honor, the slamdunk cases or these usually
borderline cases are where we argue about some things so
-- and unfortunately, that's where we're at today.  

MJ: All right.  Well, I'll take a look at the 32 report just
so that I have a better understanding of the facts of this
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case because as I said I don't know -- you obviously all
know much more about the facts in this case than I do.

TC (Maj B ):  Yes, ma'am.

MJ: Captain C .

DC (Capt C ):  Yes, ma'am.  I believe there was a portion
during the Article 32 hearing -- and I'm obviously
proffering this at this point.  I don't know if it's
actually in the 32 report.  I actually don't think it is.
That she indicated to the investigating officer that she
was not blacked out at any point in time.  And so I'll
try -- if it's okay with the Court, I'll try to see if I
can somehow pull it off the audio.  I don't know if that's
possible, but if I can pull that off the audio, the
article 32 hearing.   I know we have a separate issue.

MJ: Sure.  Are there written statements as well?  Are there --
was there some sort of videotape statements or something
like that?  

DC (Capt C ):  There is a video.  There is a video.  I'm not
sure that that part -- I can't remember if anybody ever
asked her that part -- that question.  Okay it is in the
Article 32 report on page 10 in my cross-examination.

MJ: Okay.

DC (Capt C ):  But I will also look at the [inaudible] videos
as well, ma'am.

MJ: Okay.  Yeah, let me know.  I'll take that stuff with me
and if there's anything you want to point out to me,
please do so.

DC (Capt C ):  Yes, ma'am.

MJ: Okay.  All right.  Is any further argument then, Major
B ?  I sort of interrupted you, but it sounded like you
were saying you didn't have anything?

TC (Maj B ):  No, Your Honor.

MJ: Okay.  All right.  Then I will -- I am going to go back
and take a look, as I said, at Article 32 report and, kind
of, look at the case law on this.  And I, you know -- I do
think it is certainly an interesting issue in that because
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the consent definition's been changed as well, you know,
where does that leave us -- and I'll have to look at the
Article 111 parallel.

All right.  So I owe you then a ruling on this issue.  The
UCI we are holding off on until we actually talk to the
members and then we can readdress once we know who we have
and what training they've had and sort of take to look at
that issue.  And then the discovery issue, the government
is going to get me the mental health records for an in
camera review.  

Is there anything else that I am missing that anybody owes
me.  I don't think so.  I think that -- Captain C ,
you're going to get me the supplemental questionnaire?

DC (Capt C ):  Yes, ma'am.

TC (Maj B ):  And I'll get you a draft order.

MJ: A draft order for the mental health records.  Okay. 

DC (Capt C ):  Do you have a date for which you'd like that
supplemental questionnaire, ma'am?

MJ: Let me grab the -- I can never find anything in these
trial management orders.

Okay.  So page 59 matters are due the 25th of July.  So if
-- and when is forum?  Notice of forum and pleas on the
21st.  We can do that sooner.  That would be better only
because that doesn't give them much time to get the
members questionnaires.  And I have had difficulty in the
past getting ahold of those questionnaires and the members
selected.  So if you have the capability of providing that
notice prior to the 21st, that'd be great.  I'm sure it
would help them and then help us get the questionnaires
and responses.

So if you get that to me by the 21st as well, then it
shouldn't take long -- you know, take me a day to turn it
around on the weekend and make sure that the members get
it with the other questionnaires or in a short amount of
time so that we can get it before before we go in.

DC (Capt C ):  Yes, ma'am.

TC (Maj B ):  Your Honor, the only other issue that I would
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like to raise in light of your ruling is that the
government's experience in dealing with the Army in terms
of record production has not been expedient or seamless.
And I think that there's a very real possibility that even
if your order goes out today and NCIS acts on it today,
that we may not have the records before August 4th.  I
don't know that we need to decide what we're going to do
right now, but I do want to, at least, alert counsel and
the Court to that possibility.

MJ: Okay.  Yeah, let's, kind of start the process and see
where we end up from there.  But that -- you know, we'll
deal with it if that is what occurs.

DC (Capt C ):  Yes, Your Honor.

TC (Maj B ):  Yes, ma'am. 

MJ: Okay.  All right.  The Court's in recess.

[The Article 39(a) session recessed at 1000, 15 July 2014.]   

[END OF PAGE]  
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[The court-martial was called to order at 0848, 12 August 2014.]  

MJ: This general court-martial is recalled order on the 12th
of August 2014 here aboard Marine Corps Air Station
Miramar, California in the case of United States versus
Sergeant Joseph D. Bates, United States Marine Corps.  The
record should reflect that we have a number of parties who
have changed since the last session of court, which
occurred back on the 15th of July in front of Lieutenant
Colonel H .

First, I, Colonel M. B. R , United States Marine
Corps, am replacing Lieutenant Colonel H  as the
military judge.  At trial counsel's table today, we have
Major C  and Captain M , neither of whom were
there at the last session of court.  And today our two
defense counsel and the accused all remain the same.  And
today our court reporter today is Corporal P , who has
previously been sworn.

Who is lead counsel?  Captain M ?

TC (Capt M ):  Yes, sir, and I've been on the record
previously, sir.

MJ: You were on the record at some point, but I don't think
you were at the last session.

TC (Capt M ):  That's correct, sir.

MJ: Correct?  Okay.  So have your detailing qualifications or
status as to oath changed in any respect?

TC (Capt M ):  No, sir.

MJ: Major C ?

TC (Maj C ):  Yes, sir.  Sir, I've been detailed to this
court-martial by the Regional Trial Counsel up at
LSSS-West.  I am qualified and certified under Article
27(b) and sworn under Article 42(a).  I have not acted in
any disqualifying manner.

MJ: Okay.  And Major B  and Lieutenant F .  Captain
M , have those two counsel been released from further
participation in this case?

TC (Capt M ):  Yes, they have, sir.
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MJ: By competent authority, I would assume?

TC (Capt M ):  Yes, sir.

MJ: Okay.  Lead counsel for the defense is Captain C ?

DC (Capt C ):  Yes, sir.

MJ: Okay.  Any changes to the defense team in any respect?

DC (Capt C ):  No, sir.

MJ: No request for any individual military counsel or attempts
to hire a civilian counsel that we need to put on the
record here?

DC (Capt C ):  No, sir.

MJ: Very well.  I actually did the arraignment in this case
and I recognize Sergeant Bates from back on the 16th of
April when we did his arraignment.  Have Sergeant Bates'
awards or decorations change in any respect since the last
session of court?  

DC (Capt C ):  No, sir.

MJ: Okay.  And he is properly attired here today in court.

Captain M , we are here today doing the trial aboard
Marine Corps Air Station Miramar despite the fact that
this is a Western Recruiting Region case.  Is that done
with the concurrence of the convening authority for the
convenience of the Legal Services Support Team here since
we're having some problems with our courtroom at MCRD?

TC (Capt M ):  That's correct, sir.  There's currently
construction there so the convening authority is aware
that we're doing it here.

MJ: Okay.  Any changes to the charges or specifications or the
convening order since the last session of court, trial
counsel?

TC (Capt M ):  Yes, sir.  Since the last session of court,
the government has withdrawn and dismissed without
prejudice Specification 4 of Charge I.

MJ: And you have renumbered the remaining specifications
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appropriately; correct?

TC (Capt M ):  That's correct, sir.

MJ: All right.  And, defense, you were made aware of that?  

DC (Capt C ):  Yes, sir.

MJ: I assume there's no objection to that.  

DC (Capt C ):  No objection, sir.

MJ: Very well.  Any changes to the convening order in any
respect, trial counsel?

TC (Capt M ):  No, sir.

MJ: Sergeant Bates, you have now had your rights explained to
you with regard to your rights to counsel at least once,
probably twice.

Do you have any questions about your rights to counsel?

ACC: No, sir.

MJ: Okay.  Go ahead and you can remain seated, Sergeant Bates.
Thank you for standing, but unless somebody specifically
asks you to stand up, you can remain seated; okay?

ACC: Yes, sir.

MJ: You fully understand your rights to counsel?

ACC: Yes, sir.

MJ: And that would include your right to an individual
military counsel and/or to hire a civilian counsel as
well; correct?

ACC: Yes, sir.

MJ: Okay.  And by whom do you wish to be represented then?

ACC: By Captain C  and Captain M , sir.

MJ: Do you want to be represented by any other attorneys as
well, either military or civilian?
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ACC: No, sir.

MJ: My qualifications and status as to oath and such are all
already on the record.  Does either side desire to voir
dire or challenge the military judge?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

MJ: And I think I told you this, Captain C , at the
arraignment but if I didn't -- you may already be aware of
this -- but I was at one time the staff judge advocate and
the head of the law center for the Western Recruiting
Region and Marine Corps Recruit Depot San Diego.  I don't
view that as a grounds for challenge, but do you desire to
explore that in any respect?

DC (Capt C ):  No, sir.

MJ: Okay.  All right.  In the way of summarizing various 802
conferences that we've had in this case -- sort of trying
to do this chronologically.  At the last session of court,
Lieutenant Colonel H  had marked Appellate Exhibits
III, IV, V, VI, VII, and VIII.  Subsequent to that, she
did issue what we have marked as Appellate Exhibit IX, a
ruling on the defense's motion to compel discovery in
which she disclosed or ordered the disclosure of the
several different types of medical and and/or mental
health records of the alleged victim in this case.
Appellate Exhibit XI is a copy of the sealed mental health
records that were not released.  Appellate Exhibit X --
and I apologize if those are out of order there -- is her
ruling on the defense's motion to dismiss the Article 120
offenses relating to incapacitation from alcohol on a
vagueness grounds.

So those three rulings essentially wrapped up the motions
that were litigated back on the Article 39(a) session that
occurred on the 15th of the July.

Prior to coming on the record here today, we have had
marked the following exhibits:  Appellate Exhibit XII is a
defense motion to reconsider the Article 120 vagueness
ruling.  Appellate Exhibit XIII were the government's page
59 matters or pretrial submissions, which were submitted
back when we anticipated this to be a members trial.
Appellate Exhibit XIV were the defense page 59 pretrial



53

submissions along that same line.  

Appellate Exhibit XV was the defense's initial notice of
pleas and forum.  Again, with an eye at that point towards
a not guilty, members trial.  Appellate Exhibit XVI is a
revised pleas and forum from the defense that were
submitted in conjunction with notice to the Court that a
pretrial agreement had been worked out in this case that
would involve a mixed plea, judge alone trial.

Appellate Exhibit XVII is the first part of the pretrial
agreement which was previously provided to the court in
order to prepare providency.  And Appellate Exhibit XVIII
is the second part of the pretrial agreement, which I have
not seen it and will not look at until after the
conclusion of the -- all the way through the sentencing
phase.

We've also marked Prosecution Exhibits 1, 2, and 3 for
identification.  We'll cover those at the appropriate
point in the proceedings.

There were several R.C.M. 802 conferences since the last
session of court in which Lieutenant Colonel H
corresponded with the counsel and I will summarize those
as follows:

On the 23rd of July, the defense notified the Court that
they intended to submit an M.R.E. 412 motion, which they
quite frankly weren't really sure fell within the rubric
of M.R.E. 412.  But they were filing a motion in an
abundance of caution to make sure the Court was aware of
the issues.  Essentially stemming from whether or not the
alleged victim in this case flirted with the accused prior
to the night in question.

And additionally, counsel put the Court on notice of the
fact that there was a PTA, a pretrial agreement being
negotiated and that this might affect things.
Subsequently, on the 24th of July, the defense did, in
fact, file the M.R.E. 412 motion.  I guess I'm out of
order here, and I apologize.  But on the 21st of July, the
defense counsel also filed a request to use a supplemental
members questionnaire in this case with an eye towards it
being a jury trial.

On the 25th of July, the government counsel indicated that
it had reviewed the proposed supplemental questionnaire
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and it had no objections to the use of that questionnaire.
Also on the 25th of July, the government and the defense
jointly requested that this trial be continued until the
12th through the 15th of August, which puts us here today.
They put that joint continuance request in based upon
pretrial agreement discussions.

They also asked for an extension of the page 58 -- page 59
pretrial submissions until the 4th of August.  And that
the M.R.E. 412 motion be litigated on the 4th of August at
an Article 39(a) session.  On the 30th of July, the
government notified the court that it no longer opposed
the M.R.E. 412 motion and that, therefore, did not need an
Article 39(a) session in which to litigate the matter.
They were essentially conceding the relevance of that
material.  And it would appear somewhere in here and -- I
don't have the exact date -- that the docketing judge,
Lieutenant Colonel H , granted the continuance to
slide the trial dates until the 12th of August.

And then on the 1st of August, counsel notified the court
that a pretrial agreement had, in fact, been reached in
this case and that they would be providing the proposed
stipulation of fact in the first half of the pretrial
agreement in a what was anticipated to be a mixed plea,
judge alone trial.  And they did, in fact, provide both of
those documents to the Court.  And then lastly -- those
were all e-mail exchanges.  Lastly, there was a telephonic
802 conference with Captain M  representing the
government and Captains C  and M , both,
representing the accused, again with Lieutenant Colonel
H  on the 4th of August, in which they -- the
government and defense simply proffered what the case
would entail.

They explained some of the witness testimony with an eye
towards setting up a trial schedule, so to speak.  Both
sides agreed that it would likely be a short day on
Tuesday because the defense wanted their expert
toxicologist present for the testimony of several of the
government witnesses and that he would not be available
until late Tuesday.  Therefore, we would do that on
Wednesday.  The defense, at that point, did indicate to
the Court that they were reconsidering -- that's not the
right way to say that.

They were considering refiling their vagueness motion.
They were contemplating, perhaps it was better phrased as
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an over-breadth motion.  But regardless, they put the
Court on notice that they were going to request some sort
of reconsideration of that issue.  And then there was some
discussion about the mental health records at that point,
which we have rectified in the meantime.  

Lastly, yesterday, we did have an R.C.M. 802 conference
between counsel and myself in which we discussed and,
again, sort of, the schedule of the events that we would
be pursuing here today.  And we also discussed the
defense's vagueness motion briefly.  And I indicated to
counsel that I would entertain that motion again although,
I'm not absolutely certain that they have a basis to do
so.  But in an abundance of caution, I will hear the
motion regardless.

I think that's all -- oh and we did discuss whether or not
the government was going to withdraw what was
Specification 4 of Charge I.  Just in fairness, we should
point out that it was the Court that noted that it had
some concerns with the viability of a guilty plea to
Marine Corps Order 1700.22F.  As upon reading that order,
that the phrase that I used was, I don't think that order
means what you think it means.

And the government, in an abundance of caution, well aware
of my princess bride movie quotes, looked at it and
decided with the convening authority and decided that it
was best to simply drop that charge and we have
renegotiated the pretrial agreement and corrected all the
paperwork to reflect as such.

I was not a party to several of those 802 conferences.

Trial counsel, did I misstate anything or do you believe
that anything needs to be added to that summation of the
802 conferences?

TC (Capt M ):  Sir, the only thing I would add is that last
week, there are several 802 conferences -- or excuse me --
e-mails between Lieutenant Colonel H  and all parties
concerning the medical records.  There had been some delay
in her receiving the medical records for in-camera review.
Last Tuesday, August 5th, she received 86 pages of the
medical records and performed the in-camera review and
then gave us the ruling.  And the six pages -- excuse
me -- seven pages that were discoverable on the defense on
August 6th. 
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MJ: Okay.  That is, in fact, my understanding of it as well,
but for whatever reason I don't have those e-mails printed
out.

Anything else you want to add?

TC (Capt M ):  No, sir.

MJ: Then you concur that everything else is accurate?

TC (Capt M ):  Yes, sir.

MJ: Captain C ?  

DC (Capt C ):  I have nothing to add, sir, and I also concur
that it's accurate.

MJ: Okay.  All right then.  That moves us then to forum
advisement.

Sergeant Bates, you have the right -- I know I've
explained this to you before, but I'll remind you that you
have the right to be tried by a court-martial composed of
a panel members or what the civilians would call a jury.
Because you are enlisted, you do have the right to have at
least one-third of your panel members be enlisted
personnel.  Those members, whether it's all officers or
officers and enlisted, would determine whether you're
guilty or not guilty.  And if you are found guilty of any
offense, the members would be the ones to determine your
sentence.

Do you understand all that?

ACC: Yes, sir.

MJ: Further, you can also request be tried by a military judge
alone.  And if that request is approved, then I would
determine your guilt or innocence.  And if you're
convicted of any offense, then I alone would determine
your sentence.

Do you understand that?

ACC: Yes, sir.

MJ: Do you want to be tried by a court composed of members, a
court composed of members with enlisted representation, or
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by a military judge alone?

ACC: By a military judge alone, sir.

MJ: And are you requesting trial by military judge alone as
part of a pretrial agreement that you have with the
convening authority?

ACC: Yes, sir.

MJ: Did anyone force or threaten you in any way to give up
your right to a trial by members including members with
enlisted representation?

ACC: No, sir.

MJ: So is this a voluntary, a knowing choice on your part,
Sergeant?

ACC: Yes, sir.

MJ: Very well then.  Your request for trial by military judge
alone is approved and this court-martial is hereby
assembled.

All right.  The accused was previously arraigned on the
charges.  Before we enter pleas, we do have the defense's
motion to reconsider Lieutenant Colonel H 's ruling on
the vagueness of the Article 120 offenses in question.  We
failed to note here, but somewhere along the lines, the
government did in fact notify the Court that it did not
feel compelled to file an additional response to the
motion to reconsider.  So they will be relying on oral
argument and their response, which was filed for the first
motion to dismiss for vagueness.

Is that accurate, trial counsel?

TC (Capt M ):  Yes, sir.

MJ: All right.  Do you agree with that, defense?  

DC (Capt C ):  Yes, sir.

MJ: All right.  Defense, it's your motion.  We are talking,
for the record here, about Appellate Exhibit XII.  So
before we get too far into it, let me state that the
outset that, again, I'm not certain that you've raised an
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adequate basis to reconsider the ruling.  As I think that
the case law that you cited was actually already known to
Lieutenant Colonel H .  You may disagree with her
application of it, but that's certainly not new case law.
That case law was out there long before this issue was
decided.  However, as I indicated, in an abundance of
caution, I will certainly give you a second shot at this
as quite frankly this is an issue that so far, I don't
believe NMCCA has actually heard.  I certainly couldn't
find any case law directly on point.  It is a new statute,
and it is probably right before appellate consideration,
if nothing else.

DC (Capt M ):  Yes, sir.

MJ: Okay.

DC (Capt M ):  To address the military judge's initial
concerns, the basis for reconsideration is the Parker v.
Levy area of Lieutenant Colonel H 's ruling included
consideration of two cases; that is the Parker v. Levy --

MJ: Well, let me just stop you and say, again, just to cut to
the chase.  I agree with you.  I think that Lieutenant
Colonel H 's ruling put too much emphasis on Parker v.
Levy.  I don't know if it's Levy or Levy, whichever way
you pronounce it.

DC (Capt M ):  Yes, sir.

MJ: But bottom line is I agree with your analysis that Parker
v. Levy dealt specifically with, sort of, 133, 134
offenses.  We always cite back to the fact that the
military is a little bit different, but it is not lost on
this Court that what we are dealing with here is a crime
that we charge under the UCMJ, is a crime in every state
and probably most civilized countries in the world, sexual
assault.

So I agree with your analysis in that regard that the more
traditional analysis for vagueness and/or over-breadth
would be more appropriate here; okay.

DC (Capt M ):  Yes, sir.  Which brings me to the -- so her
ruling essentially, Lieutenant Colonel H 's ruling
essentially raised three issues.  That was the Parker
issue, which we just addressed.  The second is that the
impairment definition can be taken from Article 111.  Her
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ruling sort of raised some new issues about whether or not
that was an appropriate course of action.  So the new
defense motion, sort of, addresses issues raised by the
formal ruling that the definition of impairment can be
drawn from 111.  And so that -- the -- I guess the middle
portion of the defense's motion sort of deals with that
ruling.

And in response to that, the defense gets into some
argument and some other provisions of the UCMJ, which were
not specifically discussed that the original hearing,
which the defense believes provides enough context to at
least reconsider then that portion of the ruling.  So to
narrow in on that, Lieutenant Colonel H 's ruling
basically said that part of her justification towards
denying the defense's motion is that the meaning of
impairment can be defined when reading it in conjunction
with the term "consent", which is defined under Article
120.

Additionally, that Article 111 provides a definition of
impairment that can, sort of, be grafted onto Article 120
and that gives us the completed definition.  So
essentially, we can borrow from Article 111 part of the
definition of impairment and then read that in conjunction
with the term "consent", which is defined by Article 120.
And that, sort of, gives us -- that defeats the
constitutional vagueness of the term "impairment."  

However, when you look at -- and I'm focusing specifically
on whether or not we should borrow the definition of the
term "impairment" from Article 111 -- if you look at even
elsewhere within Article 120, itself, you find that where
terms that are used in one provision of the UCMJ and --
are designed to be used in another provision of the UCMJ.
It's specifically noted in the statutory language itself
that that is supposed to happen.

So to point you to Article 120(b)(h), define sexual acting
and contact as -- and I quote -- having the meanings and
given those terms in the section 920(g) of this title
parentheses Article 120(g).  And so essentially, in the
same under Article 120, they specifically enumerate where
they are intending to borrow definitions from other
portions of the UCMJ.  And that's not the only provision
where this is evident.  If you look at the Article 111
itself, compared to Article 112 and certain Article 134s,
if you examine those and you look at the use of the term
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"drunk" and those statutes, those all also specific ally
referenced that the term -- the definition of drunk  is
supposed to come from Article 111.

So essentially the same paragraph where Article 120  here
is supposed to be borrowing a term from Article 111
elsewhere in the code where those provisions are bo rrowing
from Article 111, it's specifically enumerated.  So  the
fact that elsewhere in the code, including an Artic le 120,
wherever they intend incorporation -- the definitio n be
incorporated from another provision, they specifica lly
enumerated it.  This is the only instance that I ca n find
where we are supposedly saying that the term "impai rment"
or any definition was designed to come from another
article in the UCMJ, but it's not mentioned.

So we're basically assuming when we say, hey, we ca n use
the term "impairment" or the definition of impairme nt
found in Article 111 that this was the way it was d esigned
or we can do this, but it's the only instance where  this
happens.  And, in fact, there are other instances w here
this is designed to occur and it's specifically men tioned
in the language.  Sort of piggybacking off that, ut ilizing
the Article 111 definition produces a somewhat illo gical
result.  And that impairment there is specifically defined
as intoxication by a substance enumerated under 112 (a).

And so we use the definition of impairment from Art icle
111 to give meaning to the term "impairment" in Art icle
120, were essentially saying we can borrow part of the
definition from Article 111, but we're supposed to ignore
the second half of that definition.  So those two t hings
taken together, the fact that Congress didn't say, you're
supposed to borrow from 111 and that it specificall y does
so elsewhere.  And the fact that Article 111's defi nition
of impairment doesn't really make sense in the cont ext of
120.

Those things taken together indicate that the defin ition
of impairment was not supposed to come from Article  1111.
So establishing that then we are left with attempti ng to
define exactly what impairment means.  We need to d efine
this term in order to get the statute meaning in or der to
meet the constitutional vagueness requirements, whi ch are
putting service members on notice as to what conduc t is
prohibited.  And also providing fact finders subseq uently
at a court-martial the standard by which to compare
conduct to say, yes, they crossed the line into
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impermissible conduct or no, they didn't cross the line
into impermissible conduct.

And so, sort of, the third half of the defense's mo tion
deals with, you know, if we can't look to the Parke r
standard to evaluate what impairment means and we c an't
borrow that from 111, what does it mean?  So we go to the
common meaning.  And essentially impair means to we aken in
some way, to lessen.  And when you look at that,
especially in conjunction with consent, which is de fined
as a freely given agreement, you get the result tha t the
statute prohibits sexual relations with somebody wh en that
person's ability to freely agree is lessened in som eway.

And that's exactly where the vagueness of this stat ute
comes into play.  It simply does not define or does  not
provide the service member notice or a fact finder later
what standard applies when someone's conduct has cr ossed
over into the threshold of criminality.  And that b ecomes
clear when you look at Article 120 and it necessari ly
implies that some level of impairment is permissibl e.
Otherwise, we would have a standard that, you know,  like,
in a lot of SAPR trainings, one beer and you cannot
consent.

So if no impairment was permissible, if no intoxica tion
whatsoever was impermissible, it would be one beer equals
Article 120 is triggered.  But that's not the stand ard.
So what is the standard?  Somewhere along the spect rum of
impairment is -- you supposedly cross from acceptab le
conduct into the line of criminality.  And it's sim ply
impossible to ascertain when that happens.  And whe n you
look at the case law, the Supreme Court case law wh ere
statutes have been overturned based on vagueness, y ou see
that the same logic or reasoning that applied there
equally applies to this case.

So essentially, the two cases that the defense cite s in
detail are capital traction in general construction .  When
you like a capital traction, you see that they are
evaluating essentially a statute that prohibits tra ins --
train companies from running an amount of cars that
results in overcrowding.  And the Court essentially  said,
you know, what is the guide in ascertaining what
constitutes a crowded car?  What may be regarded as  a
crowded car by one jury may not be so considered by
another.
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That same result is produced to the standard and we've
actually seen that in practice.  So you can literally plug
in the language there and read the same result.  What
shall be the guide to the Court or jury in ascertaining
what constitutes impairment?  What may be regarded as
incapable of consenting due to impairment by one jury may
not be so considered by another.  And this becomes
evident, for example, in a recent case of U.S. v. Newlan,
in a debrief, the members stated that they believed
impairment meant .08 blood-alcohol content.

They said, hey, if you're not capable of driving, you're
not capable of consenting.  So this essentially indicates
that there is a, you know, there is a wide spectrum of
understanding of what the incapable of consenting means.
And the reason for that is very obvious and that is it's
simply not a great standard to the point that it's
unconstitutional because it, one, does not put a service
member on notice as to when their conduct crosses over
into criminality; and two, it doesn't give fact finders
the ability to have an unchanging standard, a concrete
standard to look at to say, okay, based on the facts of
this case, we can say that they crossed over into the
standard.  

Because it necessarily relies on the personal
predilections of the members themselves to give it meaning
and that's something that the Constitution prohibits.

MJ: Okay.  Anything else?

DC (Capt M ):  No, sir.

MJ: Well, first of all, very well articulated as well as
well-written.  We -- just to be clear here, we're only
actually talking about Charge III Specifications, what is
now, 3 and 4 and the additional Charge, Specification 2; 
correct?

DC (Capt M ):  That's correct, sir.

MJ: And for the record here somewhere in, perhaps the first
brief that you filed that Colonel H  heard, there was
some discussion about whether this was a 120(b)2.  And in
fact that's actually no where on the charge sheet;
correct?  That was just a misstatement?

DC (Capt M ):  Yes, sir.
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MJ: So we're only dealing with the 120(b), subsection 3,
incapable of consenting and the condition was known or
reasonably should have known; correct?  

DC (Capt M ):  That's correct, sir.

MJ: Okay.  So just to be clear here, we've narrowed down and
-- as I read this here -- and tell me if I'm wrong, trial
counsel -- I see this as, you have three different sexual
acts; that being fellatio, cunnilingus, and intercourse
charged -- in the alternative, each one of those being
charged by bodily harm and each one of them being charged
as incapable of consenting due to alcohol intoxication and
that that was known or reasonably known; is that correct?

TC (Capt M ):  Yes, sir.  Except for, not cunnilingus, sir,
that would be just abusive sexual contact.  So just
contact between the accused mouth and the vaginal area of
-- 

MJ: So no penetration, just contact?

TC (Capt M ):  Yes, sir.

MJ: I'm sorry.  All right.  I'm not sure how you define
cunnilingus, but we'll leave it at -- we all have the same
idea here.  But that's the way it's charged; right?

TC (Capt M ):  That's correct, sir.

MJ: Three different -- two different types of oral sex, one
act of intercourse.  Three separate offenses then, but
they are charged in the alternative with each other either
by bodily harm or due to alcohol intoxication.

TC (Capt M ):  That's correct, sir.

MJ: Okay.  So, defense, your motion is to dismiss the three
specifications that are charged in the alternative that
each deal with alcohol incapacitation, not by bodily harm.

DC (Capt M ):  That is correct, sir.

MJ: Okay.  As long as we know and done that in that respect. 

Okay.  Government?

TC (Capt M ):  Yes, sir.
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MJ: Did you desire to respond?

TC (Capt M ):  I do, sir.

Sir, as the defense articulated we're really dealing with,
What does impairment mean?  In the start of the defense's
argument is that because there's not a specific roadmap
given in Article 120.  But next to the term "impairment"
it doesn't say, see Article 111.  That we are left at a
loss.  There's no reason to go to Article 111.  And I
think that proposition, first of all, is incorrect.  As
the military judge previously stated, Lieutenant Colonel
H  citing the Pope case, military case law, military
custom usage, military regulations along with training,
and other materials that give context to regulations and
explain the differences between permissible and
impermissible behavior make its meaning apparent.

So the notion that because earlier -- other places in
Article 120, they may have said see this -- see this other
section of the code means that we cannot use our typical
statutory interpretation for impairment is an argument
that does not seem to be supported by logic or case law.

MJ: Okay.  Well, let me stop you there.  Because let's talk
about logic for a moment.

TC (Capt M ):  Yes, sir.

MJ: Under Article 111 of the UCMJ, you can be found guilty of
drunk driving if you have a BAC of .08 or higher; correct?

TC (Capt M ):  Yes, sir.

MJ: Or you can be found guilty of drunk driving because you
were driving while impaired.

TC (Capt M ):  That's correct, sir.

MJ: And every prosecutor knows that the, while impaired, is
actually an easier standard to me than a .08.  You can
actually prove that somebody is impaired at something less
than a .08, sufficient to support a drunk driving
conviction; agree?

TC (Capt M ):  That's correct, sir.

MJ: So a logical extension of your argument is that it is,
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therefore, possible to be unable to consent to sexual
activity with something less than a .08 BAC?

TC (Capt M ):  Yes, sir.

MJ: Okay.  .08, depending on your weight, height, and all the
rest of that stuff can be somewhere between one and two
beers.

TC (Capt M ):  Yes, sir.

MJ: Is it the government's contention that you could convict
somebody for incapable of consenting after having one or
two beers?  Because if that's the case, Captain, there's a
lot of people in this room that are subject to criminal
sanctions.

TC (Capt M ):  Sir, it's the governments position that fact
finders in particular cases could find that an individual
was impaired to the extent that they could not consent
based on the facts of that individual case.  That the
particular BAC is not going to be the deciding factor in
whether or not an individual was impaired.  So can I tell
you right now that there's a case out there that I know
that there's no way that members could ever find somebody
who is under .08 and was incapable of consenting because
of their impairment?  No, sir.

I think that is exactly what the statute leaves for the
fact finders to determine.  And that's where we get to
Article 111.  Captain, you know, as Captain M  stated
when we get Article 111, first of all, there's this
distinction where they mention "drunk" or "impaired."  But
as you kind of pointed out here and that is a distinction
without a difference here.  

Because the way it's used in Article 111, it gets us to
the same place or somebody is not able to freely exercise,
you know, whatever the exact term is; that they are not
able to -- sufficiently impaired to make a full rational
and full exercise of their mental or physical faculties.
So if we were to take the defense's argument here then
Article 111 is also -- fails the notice requirement.
Because he's basically saying that there is some level of
intoxication that we're saying is permissible for somebody
to be able to consent.  Just like in Article 111, we're
saying that there's some level of intoxication that an
individual could drive a vehicle and not be impaired.
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But for years, we have allowed members to, after hearing
-- the fact finders hearing the facts could determine has
that individual properly exercised the full and rational
abilities.  And that is exactly what is intended here in
Article 120.  Is that there is a point in time where an
individual can become impaired to the point where they are
not able to exercise the full and rational exercise of
their facilities.  And that is a factually-driven
situation that we place before the members and fact
finders on a daily basis with Article 111 cases.  And
there is no difference in this situation, sir.

MJ: Okay.

TC (Capt M ):  It's not -- the BAC is somebody -- presumably
somebody could be driving a vehicle, they could have had
two beers.  It could have hit them in a certain way where
their BAC may not have spiked over .08, but they are
swerving and they are unable to fully -- there could be a
situation -- not in this case, sir, but there could be a
situation under Article 120 where an individual's BAC may
not have spiked over .08 and if -- the fact finder could
determine that they were incapable of consent.  There is
no -- Captain M  is correct.  They could have put a
flat BAC to basically, you know, committing sexual assault
when somebody knew or should have known that they were
above .12, .16, point .24.

Simply the fact that they didn't place that number there
does not mean that the fact finder is fair to determine
somebody was impaired.  And that the accused in the case
is not put on notice of what impairment would mean.

MJ: Okay.  Anything else?

TC (Capt M ):  No, sir.

MJ: Did you want a rebuttal argument?  

DC (Capt M ):  Sir, yes, just briefly.  You know, Captain
M  basically just mentioned that, you know, Article
111 is a valid use of impairment.  We're not talking about
Article 111, we're talking about Article 120.  And Article
120 says, unable to consent due to impairment.  So again,
you have to be impaired to the point that you're unable to
get a freely -- to freely agree to sexual intercourse
essentially --
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MJ: You should have sat down before you started talking.
Because what you're arguing right now is actually
significantly hurting your argument; okay.

DC (Capt M ):  Well, sir, if I can be allowed to extend on
it? 

MJ: Please.

DC (Capt M ):  So as I stated in my motion, if the term
"impaired" necessarily means to weaken and to lessen in
some way.  So there's inherently a spectrum of severity
for impairment.  One beer reduces your inhibitions,
reduces your ability to freely agree.  It's exactly this
ambiguity, this unclearness as to what -- what exactly the
triggering point is for criminality that makes this
section unconstitutional.  You know, I posed a couple
questions in my motion, is loss of inhibition sufficient?
Is, you know, .08 or unable to drive a vehicle sufficient?
Is a blackout -- where you're otherwise unaware of what's
going on around you sufficient?

That's exactly where the problem comes into play.  And
what Captain M  articulated as a reason for upholding
the constitutionality of the statute is actually the very
reason that should be invalidated.  It's because fact
finders are not provided with the standard by which to
compare conduct.  An unmoveable, unchanging standard by
which they can say, according to the guidelines set by
Congress, this is a criminal act.  It's neces --

MJ: The problem that you have in that regard for argument sake
here is, if you had to write this statute and you
understood that what you were trying to do was
criminalized, sex that was occurring when the level of
intoxication was interfering with your actual ability to
make rational decisions, how would you do it?  Because you
can't use a BAC; it's illogical.  We don't take BACs of
people at three o'clock in the morning after they've had
sex.  It's just impossible at the outset.  So how would
you define it? 

DC (Capt M ):  Well, sir, and I don't mean to suggest that a
BAC is the appropriate avenue here --

MJ: No, I understand that.  But again, I challenge you as
judge advocates have been challenged for the last 10 or 15
years when Congress first started rewriting this stuff,
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fine, you don't like the way it's worded, tell us how you
would word it.  You understand what we're trying to
criminalize.  It's not an exact science.

You are asking essentially that we put some sort of
scientific criteria on it, which everybody in this room
would agree would make this a heck of a lot easier.  But
you can't apply a scientific value to something in a
situation like this.  It's just illogical.  So how would
you do it?

DC (Capt M ):  Sir, I -- first of all, I don't know if
scientific criteria is essentially what the defense is
arguing for, but I would just counter to that that just
because it's difficult to define doesn't mean --

MJ: No, you're not answering the question, Captain.  Come on,
this can't be the first time you've been asked to think
about this; all right.

DC (Capt C ):  Yes, sir.

MJ: And if you're going to argue that it is illegally,
unconstitutionally vague, then part of the analysis has to
be, okay, is there an easier way to do this?  Okay.  Or
are we dealing with a topic that is simply -- sometimes
you have to leave some of this to the fact finder.  It's
not an exact science.  We can use words that we all
understand and we could use them to qualify each other.
And then taken in context, that is a sufficient notice to
the fact finder.

Can you think of a better way to do it when what you're
trying to do is criminalize sex that is, what I refer to
as overly drunk sex, that is sex that is no longer a
rational capable exercise of one's conscious
decision-making powers because you're just too drunk.
It's a sliding scale.  We all know it's a sliding scale.
Every sexual assault case that's occurred in this
courtroom in last four or five years, I'd say 80 percent
of them have involved this same issue for the jury.  Did
she cross over that line where she went from being drunk
and lowered inhibitions to the point where she can't make
a decision; right?  I mean that's common place what we do
here.  So could you define it a different way?

DC (Capt M ):  I don't have anything right now, sir.  And I
would say that just because it's difficult to do and just
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because we can't think of an alternative doesn't mean that
we should accept something that's obviously outside of the
bounds of the Constitution.  So we shouldn't just cut
Congress a break because it's really tough to do.  We need
to look at the constitutional standard at what it requires
because in the end, it's people like Sergeant Bates who
are feeling the brunts of this.  They're not put on notice
in any way as to what standard of conduct applies or what
limitation applies to their standard of conduct.

MJ: Except that's an entirely disingenuous argument because we
all know that Sergeant Bates, like every other Marine, has
been through SAPR training -- I presume.  And in that SAPR
training, the Marines teach just the opposite of this.
They teach that if you've had one or two beers, you
shouldn't be going anywhere near a sexual encounter.  You
know from talking with our members that the SAPR training
is a scared straight type of training where we tell our
members, look, two beers and you shouldn't be anywhere
near a bed.  

And we've then explained to the members that that's
actually not the legal standard.  That we just try to
scare our Marines straight.  So, again, it's not overly
important in terms of a vagueness argument here.  But
that's a disingenuous argument; okay.  Any Marine that's
been through this training knows if you fall in a rack
with a drunk partner, you are rolling the dice.  Period.

DC (Capt M ):  Sir, I would respectfully submit that it's the
Article 120, itself, that has to provide the notice.  If
Parker v. Levy applied, which we've already established
that it doesn't to this, then I would agree that, hey,
maybe SAPR provides some context to the statute.  But even
then, I mean, that would create a whole host of other
problems in terms of vagueness.  But it's the -- we can't
just say, hey, he's had something outside of this law that
puts him on notice as to when he should be engaging in
sexual intercourse.

The law, itself, the Constitution requires that this law
sufficiently defines what conduct is prohibited.  And it
doesn't.  It provides a spectrum, which requires
necessarily the jury members to rely on their own personal
feelings about the situation to make the judgment of yes,
it was impairment or no, it wasn't impairment.  It doesn't
define impairment such that if you put two people in the
same room and give them the same set of facts, they're
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going to tell you exactly the same thing as to what it
means.  It's simply too broad and frankly -- I'm just
repeating myself now, but it simply doesn't provide the
standard sufficient to put someone on notice as to when
their conduct is crossing into criminality or provide the
fact finder a sufficient gauge to determine when exactly
when the standard applies.

And again, I think if you put, you know, you run into the
same problems as you did in the two cases that I've --
that the defense motion cites is that if you give the
standards to two different people, they're going to tell
you two different things about what it means.  And I think
that comes into play especially in the Newlan case where
they said .08 was impairment.  It's simply open to
interpretation based on the members personal
predilections, which is frankly impermissible.

MJ: Okay.  Anything else?

DC (Capt M ):  No, sir.  I would only add -- sorry, sir, just
briefly -- I mean the facts of this case, sir, are a
certain prime example of that.  There is -- the evidence
in this case -- well, I won't get too far into it, but,
you know, the complaining, herself, indicated that she was
actively participating in this sexual act.  That she was,
you know, essentially perform fellatio on Sergeant Bates.
This is an ideal situation the same --

MJ: Is this the same woman who had to crawl up the stairs
because she couldn't get up the stairs on her own
two feet?

DC (Capt M ):  Well, that was her second version of the
night, sir.

MJ: Again, we'll let the facts get to the facts; okay.  

DC (Capt M ):  Yes, sir.

MJ: I understand that there's confuting -- I haven't read the
Article 32 for obvious reasons since it's a military judge
alone.  Somewhere in one of these motions, it talked about
the fact that the accused explained that she had to
physically crawl up the stairs.  I would counter your
argument very clearly with if you're having sex with
somebody who has to crawl up the stairs, it's kind of
disingenuous to say that you don't think that may be
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there's an intoxication issue here.  What level it is, you
know, whatever.  Maybe she wasn't crawling up the stairs.
We'll get to the facts later.

DC (Capt M ):  Yes, sir.

MJ: But I would suggest to you that there's lots of cases out
there that are much better test cases for this issue than
this case.  Because if Captain M  thinks that he can
prosecute somebody for having two beers and then not being
able to get consent, I would tell you that that one will
get a really serious look; okay.  Not that this one won't,
but that would be a much better test case because I would
disagree with Captain M 's interpretation that two
beers could ever legally make you incapable of consenting.

DC (Capt M ):  Yes, sir.

MJ: If that's what Congress intended, then Congress needs to
do a better job of defining this than that.  Okay.

DC (Capt M ):  [Inaudible] Myself.

MJ: I didn't mean to cut you off.

DC (Capt M ):  Not at all, sir.  That's all the defense has,
sir. 

MJ: All right.  I will note here for the record that -- well,
first of all, you're going to get a written ruling.  Your
motion is denied.  Your motion, however, for the record is
-- your motion has some merit; okay.  This is a close
call.  I share some of your concerns, especially after
listening to the prosecutor's argument that if the
government counsel thinks that the Congressional
interpretation here was meant to allow two beers, you
know, again, for argument's sake, that if two beers can
get you to .08 and I've heard testimony that that's
possible depending on how much you weigh and how much
you've eaten and all the rest of that.  That that would be
a significantly better test case than my understanding of
the facts in this case.

But, again, I am free to reconsider this throughout the
remainder of this entire trial.  And if the facts indicate
that we are closer to that type of a fact pattern, then I
will certainly reconsider it at that point.  I will give
you a detailed written ruling.  I would state at the
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outset that I share your concerns that Parker v. Levy has
been overly relied upon to date and I think that pe rhaps
some of the notions in Parker v. Levy and the fact that we
are a distinct society in the military unlike the n ormal
civilian population, is helpful in some respects he re.

But I share your concerns with regard to the applic ability
of the definition under Article 111.  However, I do  find
that Article 111's use of the term "impairment" and
"intoxication" is illustrative in some respects bec ause
it, like the Article 120, uses impair as a means of
describing whether or not one can control a vehicle .  So
impairment is used as a qualifier.  I don't think
adjective is the right term.  But essentially as a means
of looking at whether or not one is capable of driv ing a
vehicle.

It's not a test as to argue impaired.  It is a test  of
argue impaired such that you should not be driving a
vehicle.  Here, Article 120 is attempting to define  a
level at which you are incapable of consenting, whi ch
again is qualifying the consent.  The defense motio n
emphasizes the importance of the word "impairment" without
recognizing that the actual issue in the case, the primary
issue is the consent, the ability to consent and ar gue
impaired such that you cannot consent.  And then ta kes it
one step further and looks at it from the eyes of t he
accused.  Whether or not he even knew that.

So we have different words that are qualifying each  other.
And I think that taken in context that they do, in fact,
pass the constitutional test, the more traditional
constitutional test that's laid out in the defense' s
supplemental brief -- I'll put all of this in writi ng in a
manner that hopefully will be a little bit more
articulate.  I'm trying to do it off-the-cuff.  And  again,
my primary focus here is the fact that the statute defines
the elements as a person having committed a sexual act
upon another person when the other person is incapa ble of
consenting to the act due to impairment by a drug.  

I think the term "incapable" of consenting is the f ocus of
the statute and where the defense's motion loses it s
focus.  Incapable implies to me that the impairment  needs
to be such that you are no longer capable of consen ting.
Those terms taken together, and again, once further
qualified by the fact that the accused has to have
actually known or reasonably should have known that  level
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of impairment is sufficiently concrete to pass the
traditional constitutional standards for vagueness that
the Connally [ph] case cited by the defense discuss es.  

Defense motion argues in part that the common usage  of the
term "impairment" occurring according to Merriam-We bster
dictionary defines the term "impairment" as being t o make
something weaker or worse.  Another common definiti on used
for impairment means the state of being diminished,
weakened or damaged especially mentally or physical ly.
And again, when you imply or apply that common usag e of
the term "impairment" to the qualifying phrase, cap able of
consenting, I think that does give us sufficient no tice.

And lastly, for what it's worth, I think it's impor tant in
dealing with this issue that we note here that this  exact
same issue has been the subject of litigation for a s long
as I have been doing this, which is some 25 years o r so
now, all the way back to the pre-2007 version of Ar ticle
120 where in the old days, as we like to refer to i t, a
sexual assault was defined as an intercourse by for ce and
without consent.

And then the government, even back then, was able t o
demonstrate that if a victim was incapable of conse nting
because she was -- she or he -- was impaired to the  point
where they were not able to make conscious decision s, the
government, even under that old statute, was able t o
effectively prosecute sexual assault trials because  the by
force and without consent meant that the force requ ired
was only such that the amount of force through -- r equired
to achieve penetration.  And consent was establishe d if
the government could establish that the victim in t he case
was incapable of consenting due to a level of
intoxication.

When Congress changed the statute several years ago  with
the terminology "substantially incapacitated", we a gain
went through this same series of motions being liti gated.
And this issue was in fact heard at NMCCA.  I would  direct
your attention in part for example to the Ellerbe c ase, a
recent decision that NMCCA 201300190 [sic] which ad dressed
this very issue, but dealing with a substantially
incapacitated victim.  And whether the statute was
unconstitutional as applied in that case because of
essentially the vagueness of the term "substantiall y
incapacitated."  NMCCA upheld the constitutional ch allenge
to what then was Article 120(c) as being -- well, a s being
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constitutional.

So they denied the challenge for vagueness in that case
when they were looking specifically to substantially
incapable.  And "substantially incapable" is a term, quite
frankly, that has many of the exact same interpretation
problems that we deal with in the same statute that we are
dealing with now.  So if anything, I think that the
statute in question now is better than the substantially
incapacitated version of it in terms of giving notice to
an accused as to the prescriptions of the conduct in
question.

So I reserve the right to put that in writing prior to
authentication of the record of trial.

Any questions about that from either side?  

Government, any questions?

TC (Capt M ):  No, sir.  But if I may -- and -- in light of
your discussion of the ruling and in citing the comments
that I made during my argument, I would only ask for a
very brief clarification because my concern is, I would
not my comments to be used in later motions to say -- and
I think if the judge -- if the military judge took my
comments the way I believe he did, I did not properly
articulate it and I wouldn't want that to become father
for future defense motions.

MJ: I would venture to guess you'll never phrase it that way
again; right?  I understand that you are arguing your
point.

TC (Capt M ):  Yes, sir.

MJ: And I asked you a hypothetical question and that you
responded in a hypothetical matter.  Quite frankly, it's
much ado about nothing because your personal thoughts on
the matter are only illustrative if anything to actually
buttress the defense's argument that part of the reason we
don't want vague statutes is that we don't want to give a
prosecutor the ability to interpret it in a manner which
would allow for prosecutions that were never intended.
That is in fact one of the constitutional --

TC (Capt M ):  Yes, sir.
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MJ: -- safeguards that this is intended to explore.  I might
have tripped you up perhaps asking a hypothetical question
that I don't know that it really got us anywhere.

TC (Capt M ):  Yes, sir.

MJ: But it really is apropos, if nothing, because it's
certainly not the way I'm looking at it.

TC (Capt M ):  Yes, sir.

MJ: Okay.  Defense, any questions about any of that?  

DC (Capt M ):  No, sir.

MJ: Okay.  We prepared to proceed then?  Prepared to enter
pleas, Captain C ?  

DC (Capt C ):  Yes, sir.

MJ: All right.  The accused was previously arraigned, but
let's go ahead and enter pleas then at this point.  

Accused and counsel please rise.

[The accused and his counsel did as directed.] 

MJ: Sergeant Joseph D. Bates, United States Marine Corps, I
now ask you:  How do you plead?  

Captain C , there are no further questions; correct?  

DC (Capt C ):  That's correct, sir.

MJ: Okay.  And how does the accused plead? 

DC (Capt C ):  Sir, Sergeant Joseph D. Bates, through counsel
hereby pleads as follows:

To Charge I and the 6 Specifications  
thereunder:                                   Guilty.  

To Charge II and the sole Specification  
thereunder:                                   Guilty.  

To Charge III and the 4 Specifications  
thereunder:                                   Not Guilty. 
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To Charge IV and the two Specifications  
thereunder:                                   Guilt y.  

To the additional Charge and the 2  
Specifications thereunder:                    Not G uilty. 

MJ: Is that in fact how you desire to plead, Sergean t?

ACC: Yes, sir.

MJ: Okay.  Then I understand your pleas.  You may be  seated.

[The accused and his counsel did as directed.] 

MJ: All right.  Sergeant Bates, we are now going to discuss
your pleas of guilty.  This court can only accept y our
guilty pleas if you understand fully their meaning and
effect.  If at any time you have any questions or w ish to
talk with your defense counsel, just tell your coun sel or
me and we'll give you as much time as you need to t alk to
your lawyers.

Do you understand that?

ACC: Yes, sir.

MJ: A plea of guilty is the strongest form of proof known to
the law.  Based on your pleas of guilty alone, with out
receiving any evidence, this court can find you gui lty of
the offenses to which you're pleading guilty.  Your  pleas
of guilty will not be accepted unless you understan d that
by pleading guilty, you're admitting your guilt as to each
and every element of the offenses to which you're p leading
guilty.

Do you understand that?

ACC: Yes, sir.

MJ: The Court can only accept your pleas of guilty i f you are
pleading guilty because you are in fact guilty and because
you believe that you're guilty.  If you do not beli eve
that you're guilty, then you should not plead guilt y for
any reason.

Do you understand that?

ACC: Yes, sir.
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MJ: And then even if you do believe that you're guil ty, you
still have a legal and a moral right to plead not g uilty.
A plea of not guilty would then force the governmen t to
prove its case against you, if it can, beyond a rea sonable
doubt.  If you were to plead not guilty then you wo uld be
presumed under the law to be innocent.  And only by
introducing evidence and proving your guilt beyond a
reasonable doubt could the government overcome this
constitutionally protected presumption of innocence .

Do you understand that?

ACC: Yes, sir.

MJ: By pleading guilty, you give up three important rights.
These rights that you give up are:  First, the righ t
against self-incrimination; that is the right to sa y
nothing at all about these offenses.  Second, the r ight to
a trial of the facts by this Court; that is the rig ht to
have this Court decide whether or not you're guilty  based
on evidence presented by the prosecution and, if yo u chose
to do so, by the defense.  And third, the right to
confront the witnesses that would testify against y ou and
to call witnesses in your own defense.

Do you understand those rights?

ACC: Yes, sir.

MJ: Do you understand that by pleading guilty, there  will not
be a trial of any kind as to the offenses to which you
pled guilty?

ACC: Yes, sir.

MJ: Do you understand that you give up these rights only as to
the offenses to which you have pleaded guilty?

ACC: Yes, sir.

MJ: Have you discussed these matters fully with your  counsel?

ACC: Yes, sir.

MJ: Do you agree to give up these three rights with regard to
the offenses to which you pled guilty and answer my
questions then?
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ACC: Yes, sir.

MJ: And Sergeant, the maximum sentence for the offenses to
which you have pled guilty is confinement for a period of
13-and-a-half years, forfeiture of all pay and allowances,
a fine, reduction to the pay grade of E-1, and a discharge
from the service with a dishonorable discharge.

Trial counsel, do you concur?

TC (Capt M ):  Yes, sir.

MJ: Defense, as well?  

DC (Capt C ):  Yes, sir.

MJ: Okay.  Sergeant Bates, is that your understanding as to
the maximum punishment for the offenses to which you're
pleading guilty?

ACC: Yes, sir.

MJ: Are you a citizen of the United States, Sergeant Bates?

ACC: Yes, sir.

MJ: Counsel, according to my assessment here, none of the
offenses to which the accused has pled guilty to would
invoke the possibility of a sex offender registration;
correct?

TC (Capt M ):  Yes, sir, that's correct.

DC (Capt C ):  That's correct, sir.

MJ: Okay.  Do you understand that, Sergeant Bates?

ACC: Yes, I do, sir. 

MJ: You do understand, however, that the offenses to which you
have pled not guilty could, in fact, incur the possibility
of sex offender registration if you were to be convicted
of those offenses?

ACC: Yes, sir.

MJ: Do you understand that?
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ACC: Yes, sir.

MJ: And you've discussed that with your counsel?

ACC: Yes, sir.

MJ: Have you had enough time to discuss your case wi th your
counsel?

ACC: Yes, I have, sir.

MJ: And do you believe that their advice has been in  your best
interest?

ACC: Yes, sir.

MJ: Are you pleading guilty freely and voluntarily?

ACC: Yes, sir.

MJ: Has anyone threatened or forced you to plead gui lty in
anyway?

ACC: No, sir.

MJ: In a moment, you're going to be placed under oat h and then
I'm going to question you on the facts of your case .  And
if you were to lie while under oath then your state ments
could be used against you in a prosecution for perj ury or
false statement.

Do you understand that?

ACC: Yes, sir.

MJ: In addition, the government may later ask that y our own
answers be used against you in determining your sen tence.
Do you understand that your own answers here today could
be used as evidence against you when the Court deci des
your sentence?

ACC: Yes, sir.

MJ: Very well, then, Sergeant Bates, if you would, p lease,
stand and face the trial counsel, and raise your ri ght
hand.

Trial counsel, please administer the oath.
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TC (Capt M ):  Yes, sir.

[The accused was sworn.] 

MJ: There is a stipulation of fact that's been marked as
Prosecution Exhibit 1 for identification.  Trial counsel,
do you want that admitted?

TC (Capt M ):  Yes, sir.

MJ: Do you have a copy of the stipulation of fact right there
in front of you, Sergeant Bates?

ACC: Yes, I do, sir.

MJ: All right.  On the last page of that document above your
signature page at the top of page 11, is that your
signature?

ACC: Yes, it is, sir.

MJ: Before signing this stipulation, did you read and discuss
it fully with your counsel?

ACC: Yes, sir.

MJ: Do you understand everything in the stipulation of fact?

ACC: Yes, sir.

MJ: And is everything in the stipulation true and accurate?

ACC: Yes, sir.

MJ: Do counsel for both parties agree to the stipulation and
that those are your signatures also on page 11?

TC (Capt M ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: Sergeant Bates, we are now going to discuss the
stipulation of fact to ensure you understand what it is
and how the Court uses it.

A stipulation of fact is an agreement between yourself and
the government that the facts in the stipulation are true.
If this stipulation is entered into evidence, those facts
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cannot be contradicted by either you or the government.
You have the absolute right not to enter into this
stipulation and the Court will not accept it without your
consent.

Do you understand that?

ACC: Yes, sir.

MJ: Has anybody force or threatened you to agree to this
stipulation?

ACC: No, sir.

MJ: If I admit this stipulation into evidence, it will be used
to determine if you are, in fact, guilty.  Second, it will
also be used in determining a sentence.  And then third,
it will also be used by the reviewing and the appellate
authorities when they do their portions.

Do you understand that?

ACC: Yes, sir.

MJ: And do you agree to each of those three uses?

ACC: I do, sir.

MJ: Do counsel for both sides also agree?

TC (Capt M ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: Sergeant Bates, a stipulation of fact ordinarily cannot be
contradicted.  If this stipulation should be contradicted,
after I have accepted your guilty pleas, the Court will
have to reopen the inquiry into the basis of your pleas.
Therefore, you must tell me now if there is anything at
all in the stipulation that you disagree with or that you
believe is not true.

Do you understand that?

ACC: Yes, sir.

MJ: Have you reviewed Prosecution Exhibit 1 here this morning
before coming into court again?
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ACC: Yes, sir.

MJ: At this time, is there anything in the stipulation that
you disagree with or you feel is not true?  

ACC: No, sir. 

MJ: Defense counsel, any objection to Prosecution Exhibit 1?

DC (Capt C ):  No, sir.

MJ: There being no objection then the exhibit is admitted and
the words "for identification" are stricken.

Now, I have read that document already, Sergeant Bates.
As I indicated a few moments ago, I have not read your
Article 32 testimony or the Article 32 investigation.  I'm
not familiar with the facts of your case beyond whatever
summations there were in the motions hearing and the fact
that I've read the stipulation of fact.  As we go through
this discussion, if I ask you questions and that would
suggest to you that I know something about your case, it's
because I'm reading the stipulation of fact at the same
that I'm talking to you.

Do you understand that?

ACC: Yes, sir.

MJ: So would it be helpful to you if I incorporate this
stipulation of fact as part of this colloquy that we are
about to have?

ACC: Yes, sir.

MJ: In other words, we can simply refer back to certain
paragraphs and such.

Do you understand that?

ACC: Yes, sir.

MJ: Okay.  But I'm not going to read it to you verbatim here
in court since you've read it several times; okay.

ACC: Yes, sir.

MJ: Any questions about that?
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ACC: No, sir.

MJ: All right.  The Court's now going to explain the  elements
of the offenses to which you've pled guilty.  By th e term
"elements," I mean the facts which the government w ould
have to prove beyond a reasonable doubt before you could
be found guilty if you pleaded not guilty.  Listen to the
elements and then ask yourself if they are true and
whether or not you want to admit to the Court that they
are true.  And then be ready to talk to me about th e
facts.

Please follow along on your copy of the charge shee ts as
the elements are listed for you.

Do you have a copy of the charge sheets right there  in
front of you?

ACC: Yes, sir.

MJ: And do you also have a copy of the stipulation o f fact?

ACC: Yes, sir.

MJ: Okay.  So let's take a look first, at Charge I w here
you've pled guilty to 5 specifications -- I'm sorry , 6
specifications of the offense of Article 92.  The f irst of
five of these specifications are violations of the offense
of violating a lawful general order or regulation.  So
first, I'm going to cover the definitions that appl y to
each of these first of 5 Specifications.  Then I'm going
to give you the elements for those 5.  And then whe n we're
done with all that then we'll move onto the last
specification, which alleges a different offense, t hat
being dereliction of duty.

Do you understand that?

ACC: Yes, sir.

MJ: Okay.  So again, these definitions that I'm abou t to read
apply equally to the first 5 specifications.

"The term "general order" or "regulation" to be law ful
must relate to specific military duty and be one wh ich is
authorized under the circumstances.  A general orde r or
regulation is lawful if it is reasonably necessary to
safeguard and protect the morale, discipline, and
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usefulness of the members of a command.  And is dir ectly
connected with the maintenance of good order in the
services.  It is illegal if it is unrelated to mili tary
duty; its sole purpose is to accomplish some privat e end;
it is arbitrary and unreasonable; or it is given fo r the
sole purpose of increasing the penalty for an offen se
which it is expected that you may commit.

General orders or regulations are those orders or
regulations which are generally applicable to an ar med
force and which are properly published by the Presi dent,
Secretary of Defense, or a military department, suc h as
the Secretary of the Navy.  General orders also inc lude
those orders which are generally applicable through out the
command of the officer issuing them or throughout a
particular subdivision thereof and which are issued  by an
officer having general court-martial jurisdiction o r a
general or flag officer in command or a commander s uperior
to one of these."

Do you understand those definitions?

ACC: Yes, sir.

MJ: Do you understand they apply equally to Specific ations 1
through 5 of the Article 92 violations?

ACC: I do, sir.

MJ: All right.  Do you understand they apply to all 5?

ACC: Yes, sir.

MJ: Okay.  So next we're going to cover the elements  of
Specifications 1 through 5.  And I'm going to group  these
first 5 together as Specifications 1 through 5 all have
the exact same first two elements.  So I'm going to  read
you elements one and two only once.  Understand tha t they
apply equally to all 5 of the Specifications; all r ight?

ACC: Yes, sir.

MJ: And then we'll go over the third element for eac h of those
5 Specs, which is where the variance will come in; okay?

ACC: Yes, sir.

MJ: Have I confused you at all?
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ACC: No, sir.

MJ: All right.  So for Specification 1, the three el ements are
as follows:

One, that there was an existence a certain lawful g eneral
order to wit:  Depot Order 1100.4(b) dated 1
September 2004, which states in paragraph 4(a),
"Recruiting personnel are forbidden to engage in,
encouraged, solicit, or otherwise seek nonprofessio nal
personal relationships with members of the delayed entry
program, perspective recruit applicants, or prospec tive
officer candidates.  The following conduct is speci fically
prohibited.  One, encouraging, seeking, soliciting,  or
engaging in sexual relations with members of the de layed
entry program, prospective applicants, or prospecti ve
officer candidates, regardless of the consent of th e
individuals involved.  

And of the importance here, subparagraph four, prov iding
alcoholic beverages either directly or through the use of
a third-party to any member of the DEP or delayed e ntry
program, prospective recruit applicant, or perspect ive --
prospective officer candidate unless previously app roved
by the applicable recruiting station commanding off icer.

And then again, under no circumstances will alcohol ic
beverages ever be provided to members under the age  of 21.

Trial counsel, would you mark the copy please of th e Depot
Order 1100.4(b).  Do we have that marked already?

MJ: All right.  Do you have a copy of that Depot ord er right
in front of you, Sergeant Bates?

ACC: Yes, sir.

MJ: All right.  We've marked that as Appellate Exhib it XIX and
you understand where I'm looking at there at paragr aph
4(a) where I'm getting those definitions from?

ACC: Yes, sir.

MJ: All right.  So it starts at paragraph 4(a) under  the
commander's intent and concept of operations.  And I've
simply, kind of, parched out some of the words that  really
don't apply in your case.
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Do you understand that?

ACC: Yes, sir.

MJ: Any questions about that at all?

ACC: No, sir.

MJ: And you have a copy of that right there in front  of you;
correct?

ACC: Yes, sir.

MJ: All right.  The second element is that you had a  duty to
obey such order.

Do you understand that those two elements are the t wo
elements for each of the 5 Specifications?

ACC: Yes, sir.

MJ: Any questions about that?

ACC: No, sir.

MJ: All right.  So for Specification 1, the third el ement here
is:  

"That on active duty, at or near Bloomington, Illin ois,
between on or about 1 October 2012 and on or about 31
October 2012, you violated this lawful general orde r by
wrongfully engaging in a nonprofessional, personal
relationship, with Ms. K.E.C. then a prospective re cruit
applicant."

Do you understand those three elements there for
specification 1?

ACC: Yes, sir.

MJ: Do those elements correctly describe what you di d with
regards to that offense?

ACC: Yes, sir.

MJ: All right.  For Specification 2, the first eleme nts are
the same; understand that?
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ACC: Yes, sir.

MJ: And then the third element here is:  

"That on active duty at or near Bloomington, Illinois,
between on or about 17 May 2012 and on or about -- I'm
sorry.  I apologize, that date is wrong.  Between on or
about 17 May 2012 on or about 27 August 2012, you violated
this lawful general order by wrongfully engaging in a
nonprofessional personal relationship with PFC K  M.
F , United States Marine Corps, then a member of the
delayed entry program."

Do you understand the three elements for Specification 2?

ACC: Yes, sir.

MJ: And do those elements correctly describe what you did with
regard to that offense?

ACC: Yes, sir.

MJ: All right.  The first two elements for Specification 3 are
the same.  And the third element is as follows:

"One, that on active duty, at or near Bloomington,
Illinois, between on or about 24 May 2012 and on or about
1 April 2013, you violated this lawful general order by
wrongfully engaging in a nonprofessional personal
relationship with Mr. S  R. C , then a member of
the delayed entry program.

Do you understood those three elements for Specification
3?

ACC: Yes, sir.

MJ: And do those elements correctly describe what you did with
regard to that offense?

ACC: Yes, sir.

MJ: Okay.  So for each of those first three offenses, the
violation of the order is for having a nonprofessional
personal relationship with each of those three people;
understand?

ACC: Yes, sir.
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MJ: All right.  So as we move on then to Specifications 4 and
5, you are alleged to have violated the exact same order
but the manner in which you violated the order is separate
or is different.  So for Specification 4, again, the first
two elements remain the same.

Do you understand that?

ACC: Yes, sir.

MJ: Here, the third element is:  

"That on active duty, at or near Bloomington, Illinois,
between on or about 1 October 2012 on or about 31
October 2012, you violated this lawful general order by
wrongfully providing alcoholic beverages to Ms. K.E.C.
then a prospective recruit applicant."

Do you understand the three elements for Specification 4?

ACC: I do, sir.

MJ: And do they correctly describe what you did with regard to
that offense?

ACC: Yes, sir.

MJ: Okay.  And then similarly, for Specification 5, the first
two elements remain the same and the third element is:  

"That on active duty at or near Bloomington, Illinois,
between on or about 24 May 2012 and on or about 1
April 2013, you violated this lawful general order by
wrongfully providing alcoholic beverages to Mr. S  R.
C  then a member of the delayed entry program."

Do you understand those three elements?

ACC: Yes, sir.

MJ: And do they correctly describe what you did with regard to
Specification 5?

ACC: Yes, sir.

MJ: So again, do you understand that the difference for
Specifications 4 and 5 is that you violated the same
order, but that you did it by providing alcohol to these
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two people?

ACC: Yes, sir.

MJ: As opposed to the first 3 Specifications where it was for
having an inappropriate personal relationship?

ACC: Yes, sir.

MJ: Agreed? 

ACC: Yes, sir.

MJ: Okay.  Any confusion there at all?

ACC: No, sir.

MJ: Okay.  So I'm going to read you the elements then for the
remaining offenses as well.  And that we'll go through
talk about all the facts together; okay.

ACC: Yes, sir.

MJ: All right.  So then, if you'll take a look at
Specification 6.  Here you've pled guilty to the offense
of dereliction of duty, which is also in violation of
Article 92, but the elements are different.

Here the elements are:

"One, that you had certain prescribed duties as a
recruiter.  

Two, that you had knowledge of these assigned to duty.  

And three, that on active duty at or near Bloomington,
Illinois, from on or about 1 June 2012 to on or about 2
October 2012, you were willfully derelict in the
performance of those duties by failing to ensure that
potentially disqualifying information regarding Mr. C
W. G , a member of the delayed entry program was
disclosed as it was your duty to do."

Here in the definitions that apply to those three elements
are as follows:

"A duty may be imposed by a regulation, lawful order, or
custom of the service.  A person is derelict in the
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performance of the duty when he willfully fails to perform
them.  Dereliction is defined as a failure in duty,  a
shortcoming, or a delinquency.  Willfully, means
intentionally.  It refers to the doing of an act kn owingly
and purposely, specifically intending the natural a nd
probable consequences of the act."

Do you understand those definitions?

ACC: Yes, sir.

MJ: Need me to reread any of them?

ACC: No, sir.

MJ: Do you understand the three elements then for
Specification 6 of Charge I?

ACC: Yes, sir.

MJ: And do those elements correctly describe what yo u did with
regard to that offense?

ACC: Yes, sir.

MJ: Turn, if you would, to Charge II, which -- in wh ich,
rather you've pled guilty to the offense of damagin g
military property in violation of Article 108 of th e UCMJ.
There are four definitions -- or four elements here  and
they are as follows:

"One, that on active duty, at or near Bloomington,
Illinois, between on or about 25 January 2012 and o n or
about 26 November 2012, you, without proper authori ty,
damaged by shooting with an air soft pistol a wall in
permanent contact station Bloomington.  

Two, that this property was military property of th e
United States.  

Three, that the damage was willfully caused by you.   

And four, that the damage amounted to less than $50 0."

Again some definitions apply.  "Military property o f
United States means any property owned by or furnis hed to
and intended for use by a military service of the U nited
States.  Property may be considered damaged if ther e is
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actual physical injury to it.  Damaged also includes any
change in the condition of the property which impairs
temporarily or permanently its operational readiness; that
is the purpose for which it is intended.  And the term
willfully means intentionally or on purpose."

Do you understand those definitions?

ACC: Yes, sir.

MJ: Do you understand the elements then for Charge II and its
Specification thereunder?

ACC: Yes, sir.

MJ: Do those elements correctly describe what you did with
regard to that offense?

ACC: Yes, sir.

MJ: All right.  And then lastly, under Charge IV, you've pled
guilty to 2 Specifications of the offense of adultery in
violation of Article 134 of the UCMJ.  There are three
elements for each of these 2 Specifications.  For
Specification 1, the elements are:  

"One, that on active duty, at or near Bloomington,
Illinois, on divers occasions, between on or about 17 May
2012 and on or about 28 November 2012, you wrongfully had
sexual intercourse with PFC K  M. F , United
States Marine Corps.  

Two, that at the time you were married to another and/or
K  F  was married to another.  

And three, that under the circumstances, your conduct was
to the prejudice of good order and discipline in the armed
forces and was of a nature to bring discredit upon the
armed forces."

For Specification 2, the elements are:

"One, that on active duty at or near Bloomington,
Illinois, on or about 13 October 2012, you wrongfully had
sexual intercourse with Ms. K.E.C.  

Two, that at the time you were married to another and/or
Ms. K.E.C. was married to another.  
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And three, that under the circumstances, your condu ct was
to the prejudice of good order and discipline in th e Armed
Forces and was of a nature to bring discredit upon the
armed forces."

Again, some definitions apply here and they apply e qually
to both the specifications.  "Conduct prejudicial t o good
order discipline is conduct that causes a reasonabl y
direct and obvious injury to good order and discipl ine.
Service discrediting conduct is conduct that tends to harm
the reputation of the service or lower it in public
esteem.

Sexual intercourse is any penetration, however slig ht, of
the female sex organ by the penis.  And ejaculation  is not
required.  The female sex organ includes, not only the
vagina, which is the canal that connects the uterus  to the
external opening of the genital canal, but also the
external genital organs including the labia majora and the
labia minora.  Labia is the Latin and medically correct
term for lips."

Not every act of adultery constitutes an offense un der the
UCMJ.  Your conduct must also have been prejudicial  to
good order and discipline in the Armed Forces or of  a
nature to bring discredit upon the Armed Forces.

Do you understand those definitions?

ACC: Yes, sir.

MJ: Do you understand the elements then for Specific ation 1?

ACC: Yes, sir.

MJ: And do those elements correctly describe what yo u did with
regard to that offense?

ACC: Yes, sir.

MJ: And do you also understand the elements for Spec ification
2 of Charge IV?

ACC: I do, sir.

MJ: And do those elements correctly describe what yo u did with
regard to that offense?
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ACC: Yes, sir.

MJ: All right.  So let's talk about the facts underl ining
these offenses.  According to the stipulation of fa ct, on
page one, it says that you enlisted in the Marine C orps on
13 September 2006 initially; is that true?

ACC: Yes, sir.

MJ: And then you reenlisted on 14 September 2010 for  a period
of four years and two months; is that true?

ACC: Yes, sir.

MJ: That is in accordance with the blocks 6a and b o f the
charge sheet as well.

Have you in fact been on continuous active duty sin ce 14
September 2010 until the present?

ACC: Yes, sir.

MJ: Have you ever been discharged or released from a ctive-duty
from 14 September 2010 until the present?

ACC: Yes, sir. 

MJ: And during all of this timeframe in question, we re you in
fact a member of the 9th Marine Corps District, Wes tern
Recruiting Region, of the Marine Corps Recruit Depo t San
Diego.

ACC: Yes, sir.

MJ: Were you assigned to Bloomington, Illinois, the recruiting
substation there?

ACC: Yes, sir.

MJ: Is that a substation or a station?

ACC: PCS, sir.

MJ: PCS.  Which is a what?

ACC: Permanent Contact Station.

MJ: A Permanent Contact Station.  So that's a PCS; c orrect?
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ACC: Yes, sir. 

MJ: So for the entire timeframe of all of the offens es in
question; is that where you were assigned?

ACC: Yes, sir.

MJ: And is that in fact where the offenses in questi on that we
are going to talk about occurred?

ACC: Yes, sir.

MJ: Okay.  At or near Bloomington, Illinois, in the PCS
station?

ACC: Yes, sir.

MJ: All right.  So let's talk about Specifications 1  through 5
of Charge I.  On page two of the stipulation of fac t, it
indicates that you did, in fact, successfully compl ete
training for the recruiters.  I assume that trainin g went
at the Marine Corps Recruit Depot San Diego?

ACC: Yes, sir.

MJ: And as part of that training, did you receive tr aining on
your responsibilities as a recruiter?

ACC: Yes, I did, sir.

MJ: Did you become familiar with and were you instru cted on
the Depot Order 1100.4(b)?

ACC: Yes, sir.

MJ: Is that, in fact, essentially the Bible in many respects
for recruiters while they are out there?

ACC: Yes, sir.

MJ: That one order covers most of the do's and don't s for
being a recruiter in terms of your conduct; correct ?

ACC: Yes, sir.

MJ: All right.  And we're going to, kind of, group t hese
things there together much like we did with the rea ding of
the elements.  So if you would, take a look at Appe llate
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Exhibit XIX, which is Depot Order 1100.4(b).  Has your
defense counsel gone over that order with you?

ACC: Yes, sir.

MJ: Who issued that order.

ACC: The Chief of Staff, sir.

MJ: And that would be T. W. S ; is that correct?

ACC: Yes, sir.

MJ: You see the "from line" on the first page?

ACC: Yes, sir.

MJ: Okay.  So who is it actually issued from?  Under whose
authority is the order issued?

ACC: It's issued from the Commanding General, sir.

MJ: Okay.  And that would be the Commanding General for both,
the dual-hatted command of the Marine Corps Recruit and
the Western Recruiting Region; correct?

ACC: Yes, sir.

MJ: Do you believe that the Chief of Staff, signing that order
under the cognizance of the Commanding General was
properly authorized to issue that order?

ACC: Yes, sir.

MJ: Was it in fact issued on the 1st of September 2004 as it
indicates there in the top right-hand?

ACC: Yes, sir.

MJ: Do you believe that that order was properly published?

ACC: I do, sir.

MJ: In fact, again, did you specifically receive training on
this when you went to school for recruiter?

ACC: Yes, sir.
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MJ: And did you also receive follow-on training whil e you're
out there at the PCS on the importance of abiding b y Depot
Order 1100.4(b)?

ACC: Yes, sir.

MJ: Again, I don't want to overstate this, but this order,
when you are a recruiter, is this order your primar y
guidance on your behavior when you're dealing with
applicants and prospective applicants and members o f the
DEP?

ACC: It's stated in ethics classes, sir.

MJ: In ethics?

ACC: Yes, sir.

MJ: So when you go through all -- ethics classes are  actually
very important for recruiters; correct?

ACC: Yes, sir.

MJ: Because of the danger of the circumstances that you find
yourselves out there with young people, with poolee s, and
high schools and such?

ACC: Yes, sir.

MJ: And when you go through these ethics classes, is  this
Depot order continually referenced as being, again,  sort
of, your guideline or your Bible in some respects?

ACC: Yes, sir.

MJ: All right.  Any doubt in your mind that you unde rstood
that you are required to abide by Depot Order 1100. 4(b)
while you were conducting your duties?

ACC: No doubt, sir.

MJ: Do you believe and admit that it was a lawful or der as I
defined that term for you?

ACC: Yes, sir.

MJ: Do you believe that it was in effect on all of t he dates
in question that we're about to talk about?
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ACC: Yes, sir.

MJ: And do you believe that that order is reasonably  necessary
to safeguard and protect the morale, discipline, an d
usefulness of members of the Western Recruiting Reg ion?

ACC: Yes, sir.

MJ: Why?

ACC: I believe it's set forth to actually present re cruiters
with the guidelines so we can have a proper face as  a
recruiter because we're the face of the Marine Corp s. 

MJ: Okay.  And would you also agree with me that one  of the
reasons we have such strict prohibitions on having
personal relations or inappropriate relations with poolees
and members of the DEP is because of the very dange rs that
you are sitting here facing right here today?

ACC: Yes, sir.

MJ: That when we send recruiters, grown mature peopl e, usually
somewhere in the 23 to 28-year-old timeframe back o ut into
the high schools and into public and we order them to
engage in recruiting young 17, 18-year-olds that th at is
inherently, in some respects, a dangerous environme nt for
a recruiter?

ACC: Yes, sir.

MJ: And why so?

ACC: I believe it's a dangerous environment because of --
again, you're supposed be the face of the Marine Co rps.
You're supposed to show the children or the student s how
the Marine Corps is supposed to be.  So, therefore,  set
the example.

MJ: Okay.  And would you agree that it's very import ant in
doing that to have very concrete rules about where we draw
the line on appropriate relations?

ACC: Absolutely, sir.

MJ: And we do that -- do you do that, rather, becaus e once we
start letting those walls break down a little bit, we find
ourselves very easily in compromising positions?
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ACC: Yes, sir.

MJ: For example, as a -- how old are you 26, 27?

ACC: 27, sir.

MJ: As a 27-year-old man, you're allowed to buy alco hol;
correct?

ACC: Yes, sir.

MJ: And you have a home and a place where you can go  back to
and drink; correct? 

ACC: Yes, sir.

MJ: So would you agree with me that it's vitally imp ortant
that we have these walls so that people in your
circumstances never even entertain the notion of pr oviding
alcohol to minors?

ACC: I do, sir.

MJ: And that those -- it's not -- would you agree wi th me
that, again, when you're trying to recruit people, you're
put in this difficult position of trying to win the ir
trust and confidence and get them to sign on under your
contract, which gives you certainly an incentive to  try to
be overly nice to these people?

ACC: Yes, sir.

MJ: Okay.  So the temptation is always there to kind  of let
those walls break down if you think it might assist  you in
your recruiting goals; correct?

ACC: Yes, sir.

MJ: Okay.  And is that, in your mind, one of the rea sons why
we have these very strict prohibitions?

ACC: Yes, sir.

MJ: And again, perhaps it's easiest just to say, Ser geant
Bates, when we go through the training at the recru iter
school, do they train you in these ethics classes a nd
other classes that people, recruiters such as yours elf,
who allow themselves to break down these rules, the se
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walls somewhat, very often find themselves subject to a
court-martial?

ACC: Yes, sir.

MJ: In other words, this is no surprise here if you break
these rules, chances are you're going to get caught ,
chances are it's going to blow up into some, sort o f, a
local spectacle when their parents find out about t his.
And it always seems to be a black eye on the recrui ting
mission and the Marine Corps as a whole; agreed?

ACC: Yes, sir.

MJ: And that's only important here because is that, in fact,
what you are taught when you go through your traini ng?

ACC: Yes, sir.

MJ: Okay.  So you were aware of all of this prior to  your
beginning these relationships with the three indivi duals
that we're about to discuss; correct?

ACC: Yes, sir.

MJ: So do you agree with me that it is entirely appr opriate
for the Commanding General to issue guidance and ve ry
strict guidelines on what is and is not acceptable conduct
in your relationships in your dealings with members  of the
DEP and prospective applicants?

ACC: Yes, sir.

MJ: Okay.  And now, just be clear here, when we refe r to DEP,
that's the capital DEP, delayed entry program; corr ect?  

ACC: Yes, sir.

MJ: What is a DEP?

ACC: Delayed entry program is for the students and o ther
personnel that actually have gone through military
entrance process station to become United States Ma rines
or military for that matter.

MJ: So they've actually already signed a contract; c orrect?

ACC: Yes, sir.
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MJ: Now, that's differentiated from prospective appl icants,
which is what?

ACC: Prospective applicants are the ones that you ne ed to talk
to in order to actually get them to sign on, sir.

MJ: So these are the people you're attempting to get  to sign
on the dotted line; correct?

ACC: Yes, sir.

MJ: Do you believe and admit that Depot Order 1100.4 (b)
applied to you during the timeframe of all of the o ffenses
in question?

ACC: Yes, sir.

MJ: Did you understand fully the terms in this order ?

ACC: Yes, sir.

MJ: There's not really a lot of wiggle room on the p rovisions
that you are alleged to have violated; agreed?

ACC: Yes, sir.

MJ: I mean it says, very distinctly, you'll never gi ve the
alcohol to anybody under the age of 21; correct?

ACC: Yes, sir.

MJ: And it specifically forbids you from engaging in  a
nonprofessional personal relationship with members of the
DEP; right?

ACC: Yes, sir.

MJ: And again, forbidden is pretty clear language; c orrect?

ACC: Yes, sir.

MJ: Okay.  So do you believe and admit that you had a duty to
obey this order on all of the dates in question?

ACC: I do, sir.

MJ: For each of the 5 Specifications in question, do  you
believe that those date frames are actually accurat e?
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ACC: Yes, sir.

MJ: Now, you already said that all of this did, in f act, occur
at or near Bloomington, Illinois; correct?

ACC: Yes, sir.

MJ: So all of the conduct is somewhere around that a rea?

ACC: Yes, sir.

MJ: And for each of the 5 Specifications, you believ e and
admit, here in open court, that the date frames as they
are alleged in each Specification correctly encompa ss the
time frames of your misconduct?

ACC: Yes, sir.

MJ: Okay.  All right.  So let's talk specifically th en for a
few moments about each one of the three -- first th ree
anyway with Ms. K.E.C.  Again, she is alleged as K. E.C. on
the charge sheet.  We can actually refer to her by name
here in open court and our reporter will transcribe  it as
K.E.C.  Her name is what? 

ACC: K.E.C., sir. 

MJ: Okay.  So why do you believe that you had a
nonprofessional personal relationship with her?

ACC: I believe I had a nonprofessional relationship with K.E.C.
because we actually had sexual relations, sir.

MJ: Okay.  Well, why else?  I mean that's one.  Did you do
more than just that?

ACC: Yes, also, I was involved with her at a party, sir.

MJ: Okay.  According to the stipulation of fact in h ere, you
actually invited her to your house on at least one
occasion; correct?

ACC: Yes, sir.

MJ: And that was the same night as the sex occurred?

ACC: No, sir.
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MJ: That was a different night? 

ACC: Yes, sir.

MJ: Okay.  And you went to her apartment on a separate
occasion according to the stipulation here on page three
you -- did you, in fact, stop and buy a case of Bud Light
Beer and bring it to her apartment?

ACC: Yes, sir.

MJ: Okay.  So on the date in question here that you've
indicated was within the 1 October to 31 October timeframe
of 2012; agreed?

ACC: Yes, sir.

MJ: Okay.  So sometime in October, you went to her house, you
brought a case of beer, and you hung out there and played
beer pong with her and some other friends; correct?

ACC: Yes, sir.

MJ: The stipulation says that you and she wrestled as well;
correct?

ACC: Yes, sir.

MJ: And then ultimately had oral and vaginal sex?

ACC: Yes, sir.

MJ: Was all of that true?

ACC: Yes, sir.

DC (Capt C ):  Sir, may I just for a moment --

MJ: Please.

DC (Capt C ):  For Specification 1, you asked Sergeant Bates
if he invited K.E.C. over to his house.  The stipulation
indicates that this all happened at her apartment.

MJ: Okay.  I might have mixed that up. 

DC (Capt C ):  Yes, sir.  Just so we understand it.
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MJ: Well, did you ever invite her to your house?  

ACC: No, sir.  

MJ: But you went to her house?

ACC: Yes, sir.

MJ: Okay.  Is it appropriate for recruiters to go to  a poolees
house for a social event?

ACC: No, sir.

MJ: Okay.  And I mean, perhaps to go speak with her and her
parents for a formal visit; that would be appropria te;
correct?

ACC: Yes, sir.

MJ: But is that why you went over to her house?

ACC: No, sir.

MJ: You actually went over there with beer to hang o ut and
play beer pong; correct? 

ACC: Yes, sir.

MJ: At the time, was K.E.C. underage? 

ACC: Underage to drink, sir.

MJ: Underage drinking, correct?  How old was she?

ACC: She was 18, sir.

MJ: So you're providing beer to -- did you, in fact,  provide
-- again we can mix Specification 1 and Specificati on 4
here together.  Under Specification 4, it says duri ng that
same timeframe that you wrongfully provided alcohol ic
beverages to her.

Did you in fact do that?

ACC: Yes, I did, sir.

MJ: So did she drink some of that Bud Light that you  brought
over there?
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ACC: She did, sir.

MJ: Okay.  And was that with your permission?

ACC: Yes, it was, sir.

MJ: And you knew she was doing that?

ACC: Yes, sir.

MJ: Okay.  So you understood at that time that you were
providing alcohol to a minor; correct? 

ACC: Yes, sir.

MJ: And that that was a strict prohibition according to the
Depot Order?

ACC: Yes, sir.

TC (Capt M ):  Sir, may I have a brief moment?

MJ: Please.

[The prosecution and the defense conferred.] 

DC (Capt C ):  Sir, I'm sorry.

MJ: Yeah, I'm looking at the -- I'm guessing, I'm looking at
the bottom of page two, the same as you are.  

DC (Capt C ):  Page two, sir?

MJ: Yeah, the bottom of page two says that Mr. C  --

DC (Capt C ):  Right.

MJ: -- was close friends with K.E.C. and invited her to at
least one of the accused's parties.

DC (Capt C ):  Right, sir.

MJ: Where were those parties?

DC (Capt C ):  That was at his house, sir, his house with his
wife.  But this specification wasn't talking about a party
that occurred at Sergeant Bates' house.  So it will go to
the nonprofessional relationship part.
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MJ: That's what I was driving at. 

DC (Capt C ):  Yes, sir.  

MJ: Right.  So -- 

DC (Capt C ):  I guess I was kind of --

MJ: That's fine.  Sergeant Bates, according to the stipulation
of fact, at the bottom of page two, it indicates that
K.E.C. did in fact come to a party at your house that you
and your wife were hosting on at least one occasion.  She
accompanied S  C ; is that true?

ACC: Yes, sir.

MJ: Okay.  So you recall that as well?

ACC: Yes, sir.

MJ: And on that occasion as well, she was provided alcohol?

ACC: Yes, sir.

MJ: All right.  And at this point, for both Specifications 1
and 4, was K.E.C. a prospective recruit applicant?

ACC: Yes, sir.

MJ: So at that point, she was one of these people that you
were trying to recruit, but she hadn't actually signed a
contract?

ACC: Yes, sir.

MJ: But she would -- your relationship with her was subject to
all of the same prohibitions under the order; correct?

ACC: Yes, sir.

MJ: Why do you think that your relationship with her was
nonprofessional personal?

ACC: I believe my relationship with her was unprofessional
because we did hang out in the nonprofessional manner.
And she was provided with alcohol.

MJ: And even without the -- the alcohol is a given; correct?
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ACC: Yes, sir.

MJ: But then even without the alcohol, partying with her in a
social setting, would be a nonprofessional personal
relationship?

ACC: Yes, sir.

MJ: And if you're to the point where you're wrestling with
her, an 18-year-old young woman, that likewise, would
probably be inappropriate for a recruiter as well;
correct?

ACC: Yes, sir.

MJ: I assume that you're taught not to put your hands on young
woman?

ACC: Yes, I am, sir.

MJ: Okay.  So again, that, in it of itself, would be again an
indicator of a nonprofessional personal relationship?

ACC: Yes, sir.

MJ: Okay.  So let's take a look at Specification 2.  Who is
PFC K  F  and why did you have -- how did you have
a nonprofessional personal relationship with her?

ACC: PFC K  F  is a -- at the time was a prospective
applicant where I did have sexual relations with her.
Also hung out with her and unappropriate [sic] text
messages.

MJ: Well, between 17 May of 2012 and 27 August, it says she
was a member of the DEP.  Was she a member of the delayed
entry program by then?

ACC: She was a member of the delayed entry program, yes.  

MJ: Okay.  So she became somewhere, obviously every member of
the DEP at some point was probably a prospective applicant
first; right?

ACC: Yes, sir.

MJ: So somewhere in there she becomes a member of the DEP in
that timeframe? 
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ACC: Yes, sir. 

MJ: And you had a nonprofessional personal relations hip with
her because, in part, you had sexual relations with  her?

ACC: Yes, sir.

MJ: And were you also exchanging text messages of a personal
nature?

ACC: Yes, sir.

MJ: In other words, was she, sort of, your -- she ca n't really
be your girlfriend.  You are married at the time; c orrect?

ACC: Yes, sir.

MJ: So would she be your mistress?

ACC: I would say that, sir.

MJ: Okay.  And this is the same woman that you're pl eading
guilty to adultery with later on; correct?

ACC: Yes, sir.

MJ: Okay.  So you had sexual intercourse with her on  divers
occasions during this timeframe? 

ACC: Yes, sir.

MJ: And she was essentially your girlfriend?

ACC: Yes, sir.

MJ: All right.  And would you agree with me that tha t's a
clear-cut violation of the Depot Order 1100.4(b)?

ACC: Yes, sir.

MJ: You're never allowed to be a boyfriend/girlfrien d even if
you are unmarried with one of your members of your DEP;
correct?

ACC: Yes, sir.

MJ: According to the stipulation of fact on page fou r, it says
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that you also told PFC F  not to tell anybody else
about what you were doing because you understood that what
you were doing was wrong and it could get you in trouble?

ACC: Yes, we both did, sir.

MJ: So you guys understood that you were -- both of you knew
that you were doing something you weren't supposed to?

ACC: Yes, sir.

MJ: And you continued to write her personal nonprofessional
letters all the way through while she was in boot camp?

ACC: For the first two months of it, sir.

MJ: Okay.  And then eventually she ended the relationship?

ACC: Yes, sir.

MJ: All right.  So let's take a look then at Specification 3.
Who is S  C ?

ACC: S  C  was also a poolee, sir.

MJ: Okay.  Did he eventually become a member of the delayed
entry program?

ACC: Yes, sir.

MJ: Specification 3 says that between 24 May of '12 and 1
April of 2013 that he was a member of the delayed entry
program.  Is that when he became a -- somewhere in there,
did he become a member of the delayed entry program?

ACC: Yes, sir.

MJ: And why do you believe that you had a nonprofessional
personal relationship with him?

ACC: I believe I had a nonprofessional relationship with him
because I would talk to him outside of military or outside
of Marine Corps events.  Which ended up leading to him
getting kicked out of his house and he moved in with my
wife because he had no where else to go, sir.

MJ: And where were you?
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ACC: I was living with another recruiter.

MJ: Okay.  Did you and your wife separate or something at that
point?

ACC: Yes, sir.

MJ: Okay.  So he moved in with your wife because, what?  You
had room for him in the house there since you were gone?

ACC: Yes, sir.

MJ: All right.  The stipulation on page five says that
initially you guys had an appropriate relationship, but
then you started work -- you started interacting with him
in a nonprofessional manner because you started inviting
him to your house to hang out and drink.  Again, how old
was he at this point?

ACC: He was 18, sir.

MJ: Okay.  But even absent -- so did you provided him alcohol?

ACC: Yes, sir.

MJ: Same as you did with K.E.C.?

ACC: Yes, sir.

MJ: So because you're old enough to buy, you would be the one,
for example, on the beer pong event in question.  You were
the one that stopped and bought the case of beer and
brought it to the party and then you distributed it to
anyone that wanted to drink it?

ACC: Yes, sir.

MJ: Is that true?

ACC: Yes, sir.

MJ: Okay.  But even without the provision of alcohol, do you
believe that even absent that, that you had an
inappropriate nonprofessional personal relationship with
S ?

ACC: Yes, sir.
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MJ: Why?

ACC: I believe I had a nonprofessional personal rela tionship
with him because I was able -- or because I brought  him to
parties or invited him over to my house.  Also we e nded up
being actually good friends, sir.

MJ: Okay.  And that's the bottom line; right?

ACC: Yes, sir.

MJ: In here on page 5, it pretty much discusses the fact that
you let down one of those walls and you became pers onal
friends with him; is that true?

ACC: Yes, sir.

MJ: So did you begin calling each other by your firs t names? 

ACC: Yes, sir.

MJ: For example?

ACC: Yes, sir.

MJ: Okay.  And can a member of the DEP ever call a s ergeant by
his first name?

ACC: No, sir. 

MJ: Again, that would be a wildly taboo thing to do;  right?

ACC: Yes, sir.

MJ: And he was coming to your house for parties and such?

ACC: Yes, sir.

MJ: And then eventually actually ended up staying in  a home --
your -- albeit, where you weren't living at the tim e, but
a home in which you were paying for; correct?

ACC: My name was on the lease, sir, yes.

MJ: Okay.  With your wife; correct?

ACC: My name was on the lease, sir.
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MJ: Okay.  With your wife; correct? 

ACC: Yes, sir. 

MJ: And this, again, is the same S  that you went to
K.E.C.'s house to play beer pong with?

ACC: Yes, sir.

MJ: Again, playing beer pong with him and other people, is
that just a blatant violation of the order in question?

ACC: It is, sir.

MJ: And is it indicative of that relationship that you were
talking about that you were just too close, you were too
friendly with him?

ACC: Yes, sir.

MJ: All right.  So we've covered Specifications 4 and 5 for
providing alcohol to those two people already.

So for each of these 5 Specifications then, are you firmly
convinced that you violated this order on the dates
alleged as you've described it to me?

ACC: I am, sir.

MJ: And do you believe and admit that your failure to abide by
this order was wrongful?

ACC: Yes, sir.

MJ: Could you have followed this order if you had wanted to?

ACC: Yes, sir.

MJ: Did anything force or coerce you into violating this
order?

ACC: No, sir.

MJ: All right.  So lets take a look at Specification 6, which
is the dereliction of duty offense.

All right.  So why do you think you're guilty of
Specification 6?
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ACC: I believe I'm guilty of Specification 6 because I told Mr.
G  to conceal the fact that he was taking the pills
Zoloft and also told him to get off it in order to
actually become a poolee in the Marine Corps.

MJ: Okay.  So why is taking Zoloft a big deal?

ACC: When you're going down to recruit training, you're not
allowed to take any types of antidepressants.

MJ: And is that what Zoloft is?

ACC: Yes, sir.

MJ: Okay.  So first of all, again, we have the dates correct.
Did you, in fact, attempt to recruit Mr.  G  from
approximately the 1st of June of '12 until the 2nd of
October of '12?

ACC: Yes, sir.

MJ: Okay.  And all of this occurred likewise at or near
Bloomington, Illinois; correct?

ACC: Yes, sir.

MJ: What duties did you have as a recruiter that you believe
that you violated here?

ACC: I believe that I violated the duty that I had to make sure
that everybody was medically sound in order to join the
actual Marine Corps.

MJ: Okay.  Again, is this something that you are trained on
during your initial training as a recruiter?

ACC: Yes, sir.

MJ: And is it something that you received follow-on training
on as well?

ACC: Yes, sir.

MJ: So did you have a duty as the charge sheet alleges here to
ensure that potentially disqualifying information about a
member of the DEP was disclosed?

ACC: Yes, sir.
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MJ: Okay.  So bottom line here is when C  G  told you
that he was taking Zoloft, was that something that you
were actually required to document?

ACC: Yes, sir.

MJ: Okay.  Would you have to get some sort of a waiver or
something like that for somebody taking Zoloft?

ACC: Yes, sir.

MJ: Bottom line, is that something that as a recruiter, you
are required to flag so that the medical authorities can
actually investigate it and determine whether or not a
waiver would be appropriate?

ACC: It is, sir.

MJ: Okay.  So it's not an automatic disqualifier; correct?

ACC: Correct, sir.

MJ: But it's something that you're not allowed to hide?  It
requires notice and an opportunity to investigate;
correct?

ACC: Yes, sir.

MJ: All right.  So by telling him to stop taking Zoloft, you
obviously knew he was taking it; right?

ACC: Yes, sir.

MJ: And did you fail in your duty to disclose that he was
taking it? 

ACC: Yes, I did, sir.

MJ: Okay.  And, in fact, did you take that one step further by
telling him that you need to get off of this and
essentially tried to hide the fact that he was taking it?

ACC: I did, sir.

MJ: All right.  Did you know that you had a duty to ensure
that that Zoloft was properly documented and investigated?

ACC: Yes, sir.
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MJ: And did you understand that that was part of your duties?

ACC: Yes, sir.

MJ: Were you assigned to these duties, kind of, inherent in
your recruiting station?  As soon as you become a
recruiter that is, in fact, one of your duties; correct?

ACC: Yes, sir.

MJ: Did you understand that you were required to do that?

ACC: Yes, sir.

MJ: And you indicated you had been instructed on this already;
correct?

ACC: Yes, sir.

MJ: And obviously here, you did not perform that duty.  You
chose to instruct him to try to hide that; correct?

ACC: Yes, sir.

MJ: And then more importantly, you, yourself, didn't fill out
whatever, sort of, documentation you were required to do;
correct?

ACC: Yes, sir.

MJ: You would've had to have put together some sort of a
package for Mr. C  G ; correct?

ACC: A 2807, he would have to fill out, sir.

MJ: Okay.  And are you part of filling out that form?

ACC: I read it to them, sir.

MJ: Okay.  And are you required as he is filling out that form
to advise to put down that he is taking Zoloft?

ACC: Yes, sir.

MJ: Did you actually assist him in trying to hide this stuff?

ACC: Yes, I did, sir.
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MJ: So was this a -- was this derelict act willful o n your
part?

ACC: Yes, it was, sir.

MJ: Could you have performed your duties properly if  you
wanted to?

ACC: Yes, sir.

MJ: Did you have any permission or authority from an ybody to
be derelict in the performance of your duties here?

ACC: No, sir.

MJ: What should you have done here that would have k ept you
from being derelict in your duties?

ACC: I should have annotated that he was taking it s o MEPS
would have known, sir.

MJ: Okay.  And MEPS is? 

ACC: Military Entrance Processing Station.

MJ: Okay.  So again, the key here is that it wouldn' t have
been a necessarily disqualifier, but the MEPS stati on
would have been able to investigate whether or not it was
a disqualifier and whether a waiver was appropriate ?

ACC: Yes, sir.

MJ: Agreed?

ACC: Yes, sir.

MJ: All right.  So let's take a look then at -- let me finish
reading this one section.  The stipulation says he was
taking Zoloft for anxiety, not for depression.  Do you
know which one it was?

ACC: I believe it was both, sir.

MJ: Okay.  Either way, for whichever reason, is the mere fact
that he was taking Zoloft something that you have t o
document?

ACC: Yes, it is, sir.
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MJ: All right.  So let's take a look at Charge II an d the
damage to military property.  Why do you think you are
guilty of this offense?

ACC: I believe I'm guilty of this offense because I own a air
soft gun and I would fire it within PCS Bloomington 's
office.

MJ: All right.  Now again, but PCS Bloomington is Pe rmanent --

ACC: Contact Station.

MJ: Contact Station Bloomington.  Is this a physical  building?

ACC: Yes, sir.

MJ: That you're referring to?

ACC: Yes, sir.

MJ: So it refers to both, the physical building and the actual
-- the title of the office; correct?

ACC: Yes, sir.

MJ: But what you're explaining here is that you phys ically
damaged the building itself; agreed?

ACC: Yes, sir, the walls.

MJ: Okay, the walls.  And was this, in fact, between  the 25th
of January 2012 and the 26th of November 2012?

ACC: Yes, sir.

MJ: Did you do it on different occasions?

ACC: Several occasions, sir.

MJ: Okay.  In the stipulation of fact, it says that on various
occasions you would just sit around inside your off ice.
And when you were bored, you would set up targets a nd
shoot your gun inside your office spaces?

ACC: Yes, sir.

MJ: Was that all true?
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ACC: Yes, sir.

MJ: Now, these office spaces, are they owned or leas ed by the
United States military?

ACC: They are, sir.

MJ: Do you know if it's owned or leased?

ACC: It's leased, sir.

MJ: Okay.  So it's leased property; correct?

ACC: Yes, sir.

MJ: Do you believe that that then qualifies as milit ary
property as I explained that to you?

ACC: Yes, I do, sir.

MJ: Remember I explained that that is any property o wned by or
furnished to and intended for use by a military ser vice?

ACC: Yes, sir.

MJ: So pretty clearly fits the definition; agreed?

ACC: It does, sir.

MJ: Okay.  So did you, in firing that gun inside tha t office
space, actually do damage to the walls?

ACC: Yes, sir.

MJ: How so?

ACC: The impact of the small BBs would leave small c raters in
the wall, sir.

MJ: Okay.  What's a small crater?  I mean are we tal king a
minor indentation or was it literally, like, chippi ng the
plaster? 

ACC: Minor indentation.

MJ: Okay.  What are the walls made of?

ACC: Sheetrock.



118

MJ: Okay, so sheetrock.  And sheetrock actually is n ot that
difficult to make an indentation in; correct?

ACC: Yes, sir.

MJ: Okay.  So we're not talking about plywood or mor e
importantly concrete?

ACC: Yes, sir.

MJ: Correct?

ACC: Correct, sir.

MJ: Okay.  So when you say small craters, how big of  a hole
are you talking about?

ACC: I would say maybe a 16th of an inch round circu mference.

MJ: Were they noticeable?

ACC: If they were gathered in one area, yes, sir, th ey were
noticeable.

MJ: Okay.  So you -- in other words if you -- were t hey
noticeable, I guess, is the bottom line.  When you say if
they were gathered in one area -- you said that you  were
shooting at targets that you setup; correct?

ACC: Yes, sir.

MJ: Okay.  And that some of these pellets would go t hrough the
target that you set up and would hit the wall?

ACC: Yes, sir.

MJ: And did you miss the target sometimes?

ACC: Sometimes, sir.

MJ: And then it hit the wall?

ACC: Yes, sir.

MJ: Okay.  So were you leaving in your office differ ent
sections of the walls with multiple small craters o r
indentations all around a certain area?
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ACC: Yes, sir.

MJ: Okay.  Again, we're all Marines here so we know what it's
like to shoot at a target.

ACC: Yes, sir.

MJ: And what you seem to be describing is that there  were
various areas of your wall where it was pretty clea r that
somebody was shooting something at it? 

ACC: Yes, sir.

MJ: Is that accurate?

ACC: Yes, sir.

MJ: Okay.  How much damage would you describe that a s?

ACC: It would be less than $500, sir.

MJ: Okay.  Is this something that they had to replac e the
sheetrock for or is this something that you can pro bably
spackle and paint over it?

ACC: Spackle and paint, sir.

MJ: Or it is something you could simply paint over o r
realistically to get it back to the condition that it
should be in, would you have to at least spackle?

ACC: I believe you would have to probably spackle it  over, sir.

MJ: Okay.  So it's at least enough damage that just a coat of
paint wouldn't do it?

ACC: Yes, sir.

MJ: Did you have any authority whatsoever to damage the
property in the manner that you just described?

ACC: No, sir.

MJ: So do you believe and admit here in open court t hat you
had no such authority to do this?

ACC: Yes, sir.
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MJ: Okay.  So just to be clear here, this wasn't any, sort of,
legitimate training, you know, marksmanship training;
correct?

ACC: Correct, sir.

MJ: Was this damage willfully caused by you?

ACC: Yes, sir.

MJ: In other words, did you fully understand that by doing
this, you were leaving marks on the wall and continued to
do it anyway?

ACC: Yes, sir.

MJ: Did anyone force you into damaging the property in that
manner?

ACC: No, sir. 

MJ: Could you have avoided damaging it if you'd wanted to?

ACC: Yes, sir.

MJ: And are you satisfied that this damage was of at least
some value, meaning that when they redid that office, that
it would require somebody to actually pay for spackle and
paint to put the damage back in the -- or the wall back in
the condition that it should be?

ACC: Yes, sir.

MJ: All right.  So let's talk about the two adultery
specifications.  You've covered this a little bit already.

Your relationship with K  M. F , we're going to
incorporate that conversation that you and I had a few
moments ago about this.  Did your relationship with her,
the sexual aspects of the relationship, occur between 17
May 2012 and 28 November 2012?

ACC: Yes, sir.

MJ: Did you, in fact, as it describes the stipulation, have
sexual intercourse with her approximately six or seven
times during the timeframe?
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ACC: Yes, sir.

MJ: Was that the right amount?  Did I get that right?

ACC: Yes, sir.

MJ: Okay.  When you say that you had sexual intercourse with
her, what does that mean?

ACC: Vaginal sex.

MJ: Okay.  Did your penis actually penetrate her vagina on
each of those occasions?

ACC: Yes, sir.

MJ: Okay.  Again, it's always kind of awkward to have to say
that in court, but we're talking about actual intercourse,
straight up penis into the vagina and having sex as we
customarily describe it; correct?

ACC: Yes, sir.

MJ: Okay.  Approximately six times?

ACC: Yes, sir.

MJ: And all of this was at or near Bloomington, Illinois?

ACC: Yes, sir.

MJ: At the timeframe of the offenses in question, were you, in
fact, still married to your wife?

ACC: Yes, sir.

MJ: And that's your wife E ?

ACC: Yes, sir.

MJ: And in fact, you're still married to E ; right? 

ACC: I am, sir.

MJ: Now, the stipulation says that during this timeframe you
and E  were having problems, but you were not legally
separated or divorced; is that true?



122

ACC: That's correct, sir.

MJ: Was K  F  married?

ACC: No, sir.

MJ: When did this sexual intercourse take place?

ACC: At her apartment, sir.

MJ: She had her own apartment?

ACC: Yes, sir.

MJ: Was she aware that you were married when you were doing
this?

ACC: Yes, sir.

MJ: So you discussed the fact that you were married?

ACC: Yes, sir.

MJ: Did you talk about the fact that you had to hide this from
your wife?

ACC: Yes, sir.

MJ: I assume you had to hide it from your wife?

ACC: Yes, sir.

MJ: How long had you been married by this point?

ACC: Three years, sir.

MJ: And I'm sorry, did K  actually come to any of these
parties at your house where she actually met your wife?

ACC: No, sir.

MJ: Okay.  That was -- 

ACC: K.E.C.

MJ: -- I'm sorry, I'm mixing names.

DC (Capt C ):  K.E.C.
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MJ: They're both named K.E.C.? 

DC (Capt C ):  Yes, sir. 

MJ: That would explain the confusion here.  We're talking
about K  F , this the one that you had sex with
multiple times, you actually had a relationship.  This was
your girlfriend or your mistress; right?

ACC: Yes, sir.

MJ: Okay.  So K  F , she never met your wife?

ACC: No, sir.

MJ: She didn't come to these parties, but she did know that
you were married?

ACC: Yes, sir.

MJ: All right.  So do you believe that this conduct was either
prejudicial to good order and discipline -- well, was
both, prejudicial to good order and discipline and of a
nature to bring discredit upon the Armed Forces?

ACC: Absolutely, sir.

MJ: Why so? 

ACC: Again, it defaces the Marine Corps.  As a recruiter, I'm
supposed to uphold the standards and the values of the
Marine Corps.  And also good order is that -- because she
was a potential applicant, other applicants or poolees
would see this and they could continue this kind of
behavior as junior Marines.

MJ: Okay.  So both of those final elements are met here in
your case as what you've described?

ACC: Yes, sir.

MJ: That as a Marine recruiter, responsible for portraying the
face of the Marine Corps, would you agree with me that
anybody who knows that you're out there sleeping around on
your wife with some of these young applicants or potential
applicants, would tend to view the Marine Corps in a
negative light?
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ACC: Absolutely, sir.

MJ: So bottom line, it just makes the Marine Corps look bad no
matter how you look at it?

ACC: Yes, sir.

MJ: And when you're saying prejudicial to good order and
discipline, here you believe it's prejudicial to good
order and discipline specifically because K  F
was a, initially an applicant, and then a member of the
DEP and then ultimately became a Marine; correct?

ACC: Yes, sir.

MJ: And can sergeants sleep with poolees and even PFCs?

ACC: No, sir.

MJ: That would -- that again, would run a foul of other
problems like fraternization; correct?

ACC: Yes, sir.

MJ: You're not charged with fraternization, but what you're
describing is that that is one of the reasons why you
think it would be prejudicial to good order and
discipline?

ACC: Yes, sir.

MJ: She obviously is not going to treat you like she would
some other sergeant if she's used to being naked in the
bed with you; correct?

ACC: Yes, sir.

MJ: I mean it's a wall that once you break down, you can never
put it up; agreed?

ACC: Yes, sir.

MJ: Okay.  Could you have avoided having a sexual relationship
and sexual intercourse with PFC F  if you had wanted
to?

ACC: Yes, sir.
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MJ: Did anyone force of coerce you into having sex her?

ACC: No, sir.

MJ: Was it a freely-made decision on your part to do so?

ACC: Yes, sir.

MJ: Okay.  And then let's talk, lastly, about the sexual
intercourse --

TC (Capt M ):  Sir, may I have a moment?

MJ: Yes.

[The prosecution and defense conferred.] 

DC (Capt C ):  Can we just have a moment, sir?

MJ: Please.

[The defense conferred.] 

MJ: All right.  I tell you what, why don't we go ahead and
take a real brief health and comfort while you guys figure
out whatever you need to figure out.  Then we'll come
back, we'll finish providency and the pretrial agreement.
And we'll close for lunch and then proceed on this
afternoon; okay.

Court's in recess.

[The court-martial recessed at 1058, 12 August 2014.] 

[The court-martial was called to order at 1105, 12 August 2014.] 

MJ: Court is recalled order.  All parties are presently again
that were present when we took a health-and-comfort
recess.  So is there something we need to address here
with regard to the adultery or --

DC (Capt C ):  Yes, sir.  There is just -- it's not in
regards to the adultery, sir.  There's questioning for
Sergeant Bates regarding whether or not PFC F  had ever
gone to his house.  And it's a little bit confusing
because there's certain time periods where E  Bates
didn't live in the house with him, and then another period
of time where E  Bates lived there and Sergeant Bates
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did not live there.  But in the stipulation, under
Specification 3 of Charge -- or Specification 2, I
believe, of Charge I, it talks about PFC F  did go to
parties at his house.

MJ: I thought I read that somewhere.

DC (Capt C ):  Yes, sir.  But that wasn't during -- so where
our -- my confusion comes from is E  Bates --

MJ: A different timeframe?  Is that what you're -- 

DC (Capt C ):  Yes.  It's the same period, sir.  It's that
E  Bates didn't live in the house.  So she didn't
interact with E  Bates --

MJ: Okay.

DC (Capt C ):  -- at his house.  So --

MJ: All right.  Well, let's just clear that up real quick --

DC (Capt C ):  Yes, sir.

MJ: -- from Sergeant Bates.  So I understand, Sergeant Bates,
that in fact PFC F  did at times come to parties at
your house?

ACC: Yes, sir.

MJ: But if I understand from your counsel, your wife was not
living at the house at that point?

ACC: Yes, sir.

MJ: So when you told me that you didn't think that PFC F
had met your wife, it's because when she came to parties
at your house your wife wasn't there?

ACC: Right, sir.

MJ: So all of that's correct, you just were confused by the
questions?

ACC: Yes, I was, sir.

MJ: Is that accurate?
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ACC: Yes, sir.

MJ: Okay.  Did you ever have sex with PFC F  at your house?

ACC: Yes, sir.

MJ: Okay.  And again, were there pictures of your wife there
in your house that PFC F  would likely have seen?

ACC: Not at that time, no, sir.

MJ: You had taken everything down?

ACC: Yes, sir.

MJ: Okay.  All right.  So then that leaves us lastly with the
adultery with K.E.C. or K.E.C.  This is a one-time
occurrence on the 12th of October 2012; is that accurate?

ACC: Yes, sir.

MJ: Did you in fact have sexual intercourse with K.E.C. on the
12th of October 2012?

ACC: I did, sir.

MJ: Okay.  And we're going to cover this in a few minutes here
with regard to the pretrial agreement.  But you understand
that by admitting this here in open court, pursuant to
your pretrial agreement, that the questions I am about to
ask you will actually be admissible as well on the not
guilty aspect of the trial with regard to the sexual
assault offenses as well?

ACC: Yes, sir.

MJ: You understand that?  We'll cover that in a little bit
more detail.  But I don't want to trip you up here.  You
understand that you're making admissions here about the
intercourse that will be applicable for your not guilty
pleas as well?

ACC: Yes, sir.

MJ: Okay.  All right.  So having said that then, did you in
fact penetrate her vagina with your penis on the 12th of
October 2012?
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ACC: Yes, sir.

MJ: Any doubt in your mind about that?

ACC: No, sir.

MJ: All right.  Did this occur at your house or her house?
Where was this?

ACC: Her house, sir.

MJ: Her apartment; right?

ACC: Yes, sir.

MJ: This was the evolution where you said that you p icked up a
case of Bud Light and you went to play beer pong wi th your
other friend and a couple of other friends at her
apartment; correct?

ACC: Yes, sir.

MJ: All of that is true?

ACC: Yes, sir.

MJ: When the other people left, is that when the sex ual
intercourse occurred?

ACC: When they went to sleep themselves -- they went  downstairs
to sleep -- they're still at the house, sir.

MJ: Okay.  So they're at the house but they're downs tairs?

ACC: Yes, sir.

MJ: And you went upstairs with K.E.C. and you had se xual
intercourse with her?

ACC: Yes, sir.

MJ: And this is the same K.E.C. here -- for the reco rd, the
same K.E.C. that you've already explained to me -- was a
prospective applicant that you were attempting to r ecruit;
correct?

ACC: Yes, sir.
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MJ: You explained to me earlier that this was an
18-year-old-young woman that you were attempting to
recruit and all of the aspects of the violation of the
Depot Order -- all the background information would  apply
equally here as well; correct?

ACC: Yes, sir.

MJ: Okay.  So was she married?

ACC: No, sir.

MJ: But for the same reasons we've already discussed , you were
in fact married; correct?

ACC: Yes, sir.

MJ: And this took place in her bedroom?

ACC: Yes, sir.

MJ: Was it just you and her present?

ACC: Yes, sir.

MJ: Did she know that you were married?

ACC: Yes, sir.

MJ: Okay.  Had she been to your house?

ACC: Yes, sir.

MJ: Okay.  And she met your wife?

ACC: Yes, sir.

MJ: At this point were you separated from your wife?

ACC: Yes, sir.

MJ: Okay.  But for the same reasons that we talked a bout
before, you weren't legally separated and you were not
divorce; correct?

ACC: Not legally or not divorced, sir.

MJ: You were just having marital difficulties at the  time?



130

ACC: Yes, sir.

MJ: And do you believe that she was aware that you were
married when you were having intercourse?

ACC: Yes, sir.

MJ: Because she had met your wife before?

ACC: Yes, sir.

MJ: At this point, were you living with your wife or were you
living apart?

ACC: Living apart.

MJ: Okay.  So at this point, you had already moved -- I think
you said that she stayed in your house and you moved
somewhere else?

ACC: Yes, sir.

MJ: Is that right?

ACC: Yes, sir.

MJ: Okay.  So you were living separate at that point?

ACC: Yes, sir.

MJ: So under these circumstances, why do you believe that your
conduct was prejudicial to good order and discipline and
service discrediting?

ACC: I believe that it was service discrediting and prejudicial
to good order because I'm a recruiter.  I was the face of
the Marine Corps.  And by doing this, defaced the Marine
Corps.  Also, again, other Marines that I have been
putting into the Marine Corps could see my actions and
they could follow my actions.  I'm the one who's supposed
to be putting myself out there for them to emulate.

MJ: Okay.  So basically, all of the things that you described
to me with regard to PFC K  F  would apply equally
here as well?

ACC: Yes, sir.
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MJ: Your intercourse with K.E.C. would have been service
discrediting because you were a recruiter charged with
maintaining those appropriate boundaries.  And would you
agree with me that people looking at this from an outside
would kind of inherently believe that a
27-year-old/26-year-old man having sex with an 18-year-old
poolee would be sort of an inherently unfair situation?

ACC: Absolutely, sir.

MJ: Especially, when alcohol is mixed in there?

ACC: Yes, sir.

MJ: Would you agree that anybody viewing that would tend to
look down on the Marine Corps?

ACC: Yes, sir.

MJ: And again, it's prejudicial to good order and discipline
because none of your poolees are ever going to look at you
the same way when they find out that you're having sexual
relations with the poolees; agreed?

ACC: Yes, sir.

MJ: And in this circumstance, at the very least, was your
friend S  aware of the fact that the you'd gone
upstairs and were having a relation -- having relations
with her?

ACC: Not at that time, no, sir.

MJ: Okay.  Well, later on did he become aware of it?

ACC: Yes, sir.

MJ: Okay.  And he was a perspective recruit; right?

ACC: Yes, sir.

MJ: So again, the fact that you had sex with her actually
became public information to at least some of your
prospective applicants; correct?

ACC: Yes, sir.

MJ: And you believe that that likewise affected your
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credibility as a recruiter and your ability to actually do
your job?

ACC: Yes, sir.

MJ: What about your relationship with PFC F  that we talked
about?  Did other poolees come to know of the fact that
you were actually involved in a romantic relationship with
her?

ACC: No, sir.

MJ: Okay.  Because I know you said you tried to have it
hidden.  Did you actually hid it from S  or did you
tell him about it too?

ACC: I hid it from S  as well.

MJ: From him too; right?

ACC: Yes, sir.

MJ: Okay.  All right.  Counsel for either side, do you desire
further inquiry into any of the offenses in question?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

MJ: Finally then, Sergeant Bates, do you believe and admit
that taken together the elements that I listed for you
with their definitions, the stipulation of fact that we've
discussed, and the factual matters that we just discussed
here in open court correctly describe what you did on each
of these occasions?

ACC: Yes, sir.

MJ: Defense counsel, have you conveyed to Sergeant Bates all
of the pretrial agreement offers in this case?

ACC: Yes, sir.

MJ: And there is a pretrial agreement that you have marked as
Appellate Exhibit XVII; correct?

TC (Capt M ):  Yes, sir.
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MJ: Do you have a copy of Appellate Exhibit XVII the re in
front of you?

ACC: Yes, sir.

MJ: All right.  If you would, flip to the last page of the
document.  Above your signature block, is that in f act
your signature?

ACC: Yes, sir.

MJ: Before you signed this document, did you read it  over
completely and discuss it with your counsel?

ACC: Yes, I did, sir.

MJ: Now, Appellate Exhibit XVIII is the maximum sent ence
appendix.  Did you also sign that document?

ACC: Yes, sir.

MJ: And before you signed that document, did you rea d it over
completely and discuss it with your counsel?

ACC: Yes, sir.

MJ: Now, the sentence limitation portion of your agr eement
should have five distinct parts covered there.  The re
should be paragraphs that cover, one, a punitive
discharge; two, confinement and/or restraint; three ,
forfeiture and/or fine; four, reduction in pay grad e; and
five, any other lawful punishment which might be ad judged.

Are each of those distinct parts covered in the sen tence
limitation portion of your agreement?

ACC: Yes, sir.

MJ: Now, I don't know at this point and I do not wan t to know
at this point -- so please do not tell me -- what t hat
actual sentence limitation is that you've agreed to .
However, I do need you one last time here in open c ourt to
review that and make sure that you fully understand
everything.  And then look up at me when you're don e.

[The accused did as directed.] 

MJ: Okay.  Without telling me what's on that documen t, do you
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understand the maximum sentence that the convening
authority can approve in your case?

ACC: Yes, sir.

MJ: All right.  We're going to talk about this pretr ial
agreement.  I am not going to read it to you verbat im but
I'm going to refer back to paragraphs as I sort of
summarize them; understood?

ACC: Yes, sir.

MJ: All right.  In a pretrial agreement, as it expla ins there
beginning at Paragraph 1, you agree to plead guilty  to
certain offenses, as indicated in Part I.  And then  in
return, the convening authority agrees to approve n o
sentence greater than whatever is in Part II of you r
agreement, the maximum sentence appendix.

Do you understand that?

ACC: Yes, sir.

MJ: So if the sentence adjudged by this court is gre ater than
the one that's in your agreement, then the convenin g
authority would have to reduce the sentence to one which
is no more severe than whatever's in your agreement .  On
the other hand, if the sentence adjudged is less th an the
one in your agreement, the convening authority cann ot
increase the court's sentence.

Do you understand how that works?

ACC: Yes, sir.

MJ: Part I of your pretrial agreement contains all o f the
terms of your agreement except for that sentence
limitation portion, which is in Part II.  Are Parts  I and
II -- which are Appellate Exhibits XVII and XVIII - - all
of the agreements between yourself and the governme nt?

ACC: Yes, sir.

MJ: All right.  So looking down to Paragraph 4 here.   Are you
satisfied with your defense team in all respects?

ACC: Yes, sir.
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MJ: Paragraph 5 says you've entered into this agreem ent freely
and voluntarily; is that true?

ACC: Yes, sir.

MJ: Paragraph 6 begins discussing administrative pro cessing,
which is separate from this trial.  Did you underst and
that that was separate when you entered into this
agreement?

ACC: Yes, sir.

MJ: And do you understand that any agreement that yo u may have
regarding a punitive discharge does not stop the Ma rine
Corps from starting administrative discharge procee dings
against you that could result in an other-than-Hono rable
discharge?

ACC: Yes, sir.

MJ: Do you understand that administrative discharge may occur
even if part or the entire sentence, including a pu nitive
discharge, is suspended or disapproved for any reas on?

ACC: Yes, sir.

MJ: All right.  Take a look at Paragraph 7.  Do you understand
that you may request to withdraw any of your pleas of
guilty at any time before sentence is announced; an d if
you have a good reason, I will allow you to plead n ot
guilty?

ACC: Yes, sir.

MJ: Take a look at eight where it lists five ways in  which
your pretrial agreement could become null and void,  which
means of no effect.  Did you discuss those with you r
counsel prior to signing your deal?

ACC: Yes, sir.

MJ: And did you understand the effect that those eve nts could
have when you signed your agreement?

ACC: Yes, sir.

MJ: All right.  Let's take a look at nine.  Do you u nderstand
that if this agreement becomes null and void, then your
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offer to plead guilty and your entry into this agre ement
cannot be used against you in anyway?

ACC: Yes, sir.

MJ: Take a look at ten.  Do you understand that if t he
approved sentence includes either a punitive discha rge or
confinement in excess of 90 days, that the law requ ires
that you be administratively reduced to the pay gra de of
E-1?

ACC: Yes, sir.

MJ: Do you understand that this reduction would occu r
automatically unless the convening authority takes action
to remit or suspend that automatic reduction?

ACC: Yes, sir.

MJ: All right.  Take a look at 11.  Do you understan d that if
the adjudged sentence includes either a punitive di scharge
and confinement, or confinement in excess of six mo nths,
that the law requires the automatic forfeiture of a ll pay
and allowances due during any period of confinement
served?  

ACC: Yes, sir.

MJ: Do you understand that this automatic forfeiture  would
occur whether your sentence is suspended or not?

ACC: Yes, sir.

MJ: Do you also understand that this automatic forfe iture
would occur unless the convening authority takes ac tion to
either stop or delay it?

ACC: Yes, sir.

MJ: Do understand that forfeitures, whether they be automatic
or as a part of your sentence, will begin 14 days f rom
today?

ACC: Yes, sir.

MJ: And do you also understand that you can request,  in
writing, that the convening authority delay these
forfeitures until he takes action in your case?
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ACC: Yes, sir.

MJ: Do you understand that you may request that the convening
authority delay automatic forfeitures for up to six  months
from the date of his action?

ACC: Yes, sir.

MJ: All right.  And do you understand that if you ar e held in
confinement beyond your End of Active Obligated Ser vice
date, then you will not receive any pay or allowanc es by
operation of law regardless of the terms of your
agreement?

ACC: Yes, sir.

MJ: And that could actually become very important in  your
case, Sergeant Bates.

Do you understand that?

ACC: Yes, sir.

MJ: As you are fast approaching the end of your End of Active
Obligated Service time; right?

ACC: Yes, sir.

MJ: You've discussed that with your counsel?

ACC: Yes, sir.

MJ: All right.  Let's take a look at 12.  Do you und erstand
that if the convening authority withdraws from the
pretrial agreement based on your misconduct, that t his is
an event in addition to those that we discussed in
Paragraph 8 which would void the entire pretrial
agreement?

ACC: Yes, sir.

MJ: Do you also understand that if you commit any mi sconduct
after trial but before the convening authority take s
action, that the convening authority may withdraw f rom the
sentence limitation portion of your agreement?

ACC: Yes, sir.
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MJ: Do you understand that if the convening authorit y
withdraws from the sentence limitation portion base d on
your misconduct, then the entire sentence adjudged may be
imposed upon you?

ACC: Yes, sir.

MJ: Do you understand that means you would lose the protection
of your deal?

ACC: Yes, sir.

MJ: Do you understand that if you violate any agreed  upon term
or condition of a suspended sentence while part of your
sentence is suspended, the convening authority may vacate
that suspension?

ACC: Yes, sir.

MJ: Do you understand that any suspended portion of your
sentence could then be imposed upon you?

ACC: Yes, sir.

MJ: Okay.  Again, that would mean you would lose the
production of your deal; understood?

ACC: Yes, sir.

MJ: All right.  Take a look at 14.  Do you understan d that you
can be placed on appellate leave under the provisio ns of
Article 76(a) of the UCMJ?

ACC: Yes, sir.

MJ: Do you understand that someone placed in an appe llate
leave status will normally not receive any pay or
allowances?

ACC: Yes, sir.

MJ: Do you understand that appellate leave is a no-p ay-due
status?

ACC: Yes, sir.

MJ: Furthermore, it indicates that if a punitive dis charge is
adjudged in this case, you have agreed to submit wi thin
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ten days from the conclusion of your trial a writte n
request be placed on appellate leave.  Do you under stand
you're obligated to do that if that clause is appro priate?

ACC: Yes, sir.

MJ: Paragraph 15 has several specially negotiated pr ovisions.
All right.  As we do this, I would ask that you kee p in
mind that for many of these specially negotiated
provisions, the way that we refer to them or we con sider
them is that:  In dealing, bargaining to get a pret rial
agreement, both parties are free to negotiate.  Whe n you
negotiate, you, as the accused, have certain rights ; that
if you exercise those rights tend to make the trial  more
costly or difficult or time-consuming for the gover nment.

Do you understand that?

ACC: Yes, sir.

MJ: So for example, if you request a members trial r ight off
the bat, that means that we have five or more membe rs who
are pulled away from their duties to come sit in th is
trial for however long it takes; and, therefore, th at's
more costly and time-consuming for the government;
understood?

ACC: Yes, sir.

MJ: For these rights as we go through these, differe nt things,
keep in mind that if you are waiving your right to those
types of things -- rights that, if you exercise, th ey give
you a certain amount of bargaining power -- that th ose are
rights that you should then, in exchange, be receiv ing
some benefit back for by giving them up; understood ?

ACC: Yes, sir.

MJ: Any questions about what I'm talking about here?

ACC: No, sir.

MJ: Okay.  We call that the benefit of the bargain.  If you
give something up, then that should be part of the reason
you're getting a deal; or perhaps that you're getti ng a
better deal than what you otherwise would have had;
understood?
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ACC: Yes, sir.

MJ: All right.  So we have covered Paragraph (a) in some
respects here.  Again, that you have agreed to go m ilitary
judge alone and waive your right to a trial by memb ers,
which normally for a guilty plea is a very common
procedure.  But here you have a mixed plea case.  S o did
you understand that you could have negotiated this deal
and even requested to be allowed to have members fo r the
contested portion of your trial?

ACC: I did, sir.

MJ: Okay.  So in waiving your right to members, agai n was that
one of the things that you were using as sort of a
bargaining chip with the government?

ACC: Yes, sir.

MJ: Okay.  Paragraph (b) says that you understand an d agree
that the convening authority, through the prosecuto rs
here, may go forward on the charges and specificati ons to
which you've entered pleas of not guilty.  So this is what
we call a mixed plea deal.  You have agreed to plea d
guilty to some and you have whatever protection thi s deal
affords you.  But the government has the right to g o
forward on the offenses to which you've pled not gu ilty.

Do you understand all of that?

ACC: Yes, sir.

MJ: And again, that was what you were entering into a deal
for; correct?

ACC: Yes, sir.

MJ: Paragraph (c) we've covered already.  You've agr eed to a
stipulation of fact and we've covered that stipulat ion of
fact already.  And again, I alluded to this but thi s is
the part that's particular important.  You've agree d that
the facts contained in the stipulation of fact are true
and may not be contradicted -- that's a given, we'v e
already discussed that -- but more importantly, you
further agree not to object to the stipulation's ad mission
during the providence inquiry, during the presenten cing
proceeding, and here most importantly on the merits  for
the charges and specifications to which you've ente red
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pleas of not guilty; understand that?

ACC: Yes, sir.

MJ: So again, here normally in order to go forward on some of
the Article 120 offenses that the government has to -- has
charged you with here, they would have to prove that
sexual intercourse occurred; understand that?

ACC: Yes, sir.

MJ: And here you've essentially agreed in the stipulation of
fact that the sexual intercourse itself occurred.  So in
some respect you've already satisfied some of the
government's burden; understood?

ACC: Yes, sir.

MJ: And you knew that at the timeframe; correct?

ACC: Yes, sir.

MJ: Okay.  Paragraph (d) says that you've agreed not to object
to use of your answers given under oath during the
providence inquiry that we just went through into the
charges and specifications to which you've pled guilty on
the merits for the charge and specifications to which
you've entered pleas of not guilty.  So again, the same
thought process applies there; that -- that beyond the
stipulation of fact, the answers that you just gave me are
all admissible on the not guilty pleas as well;
understood?

ACC: Yes, sir.

MJ: Any questions about that?

ACC: No, sir.

MJ: All right.  Paragraph (e) says that during the
court-martial, including on the merits for the charges and
specifications to which you have entered pleas of not
guilty, your intend to request the presence of
Ms. K.E.C. -- or K.E.C. -- Ms. S  R , Mr. S
C , Dr. A  J , and Ms. E  Bates as
witnesses.  You also intend to request the presence of Mr.
D  Bates for sentencing purposes.  And provided that
the convening authority agrees to produce these witnesses,
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you will not request any other witnesses.  You unde rstand
that you have a constitutional right to confront al l
witnesses against you and you are expressly waiving  that
right to any and all witnesses not specifically del ineated
above.  And the government and you agreed not to ob ject to
telephonic testimony from any relevant witnesses no t
specifically delineated above.  Lastly, it indicate s that
that provision has not interfered with your selecti on of
witnesses or in your ability to present a defense o r a
case in extenuation and mitigation.

Did you understand what you were doing there?

ACC: Yes, sir.

MJ: That's a slightly unusual clause in that you and  the
government are agreeing upfront as to which witness es will
be called essentially by both sides and agreeing up front
that you've reached a meeting of the minds.  And af ter
this deal is signed, nobody's going to be asking fo r the
production of additional witnesses, which, as we ju st
discussed, makes the trial more costly or Time-cons uming
and such; understand?

ACC: Yes, sir.

MJ: So this is a right like all of these other right s that you
can, in fact, negotiate with if you so choose.  You
could've agreed to stipulate to some of their testi mony or
to have agreed to allow them to come in telephonica lly.
Here what you're agreeing to upfront is that these are the
only witnesses that you believe are relevant, mater ial,
and necessary to conduct this trial; and that you n eed
those and only those people in person; understand?

ACC: Yes, sir.

MJ: Do you have any questions about that at all?

ACC: No, sir.

MJ: Okay.  And particularly important here, it goes on to say
that you agree, first of all, that you'll allow in
telephonic testimony from witnesses that aren't
specifically delineated above.

Do you understand what you're doing there?
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ACC: Yes, sir.

MJ: So you reserved the right to call people telephonically
outside of these people; understood?

ACC: Yes, sir.

MJ: And then again, what I was getting at was that you've
agreed here that this provision has not interfered with
your selection of witnesses or your ability to present a
defense or a case in extenuation and mitigation, which
means that you have agreed that these are the only
witnesses that you need in order to present fully your
defense and to present fully your case on sentencing; is
that true?

ACC: Yes, sir.

MJ: So in other words, has this clause handicapped you in any
respect in any way?

ACC: No, sir.

MJ: So you're not really waiving any material witnesses here.
You're simply agreeing upfront who you think are material;
is that accurate?

ACC: Yes, sir.

MJ: Okay.  And do you agree with that, Captain C , as
well?

DC (Capt C ):  Yes, sir.

MJ: All right.

TC (Capt M ):  Sir, before we move on, since the time of
signing this pretrial agreement, the defense and the
government have agreed to a video interview of S
C  that was previously done.  So S  C
will not be here in person or telephonically.  I don't
know if that needs to be addressed at this point in time
because he was one of the people specifically delineated.

MJ: Okay.  Well, we'll cover it right here then.

TC (Capt M ):  Yes, sir.
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MJ: So you and the government agreed to have S  C
called as a live person, understand, in this deal?

ACC: Yes, sir.

MJ: Now, you're not required to call him as a live person as a
defense guy.  You, as the defense -- you and your team
might choose never to call him if you so choose.  It's up
to you, okay.  The government, on the other hand, if you
object to the videotaped deposition or the other
interrogation of him, if you object through your counsel,
that would require that the government to call him for
in-person testimony.

Do you understand that?

ACC: Yes, sir.

MJ: Now, that is -- again, just like a stipulation of expected
testimony -- something that you and your counsel can
control.  You're not required to object to telephonic
testimony or a stipulation or some other admissible means
of presenting that evidence if you so choose.

Do you understand what you're doing there?

ACC: Yes, sir.

MJ: So if I understand correctly, government, you're going to
introduce what?

TC (Capt M ):  S  C  was interviewed by the Normal
Police Department during the course of their
investigation.  So the government will be entering that
video of that interview.

MJ: Is that on sentencing only?

TC (Capt M ):  No, on the merits, sir.

MJ: Okay.  How is he -- what's he relevant to on the merits?

TC (Capt M ):  Sir, he was present at the night of the beer
pong incident that deals with Article 120 charges.

MJ: Okay.  So he is a fact witness?

TC (Capt M ):  That's correct.  Yes, sir.



145

MJ: Okay.  Well, this would be an unusual way of presenting
evidence on the merits where normally we do that either
through live testimony, sometimes through telephonic
testimony, or at least through a stipulation of expected
testimony; not through a videotape of a police
interrogation.

TC (Capt M ):  Yes, sir.  And I guess if -- if this would be
a time to kind of expand on what's going on here.  For the
-- through the course of the last several months, S
C  has not been cooperating as far as, sir, taking
subpoenas, cooperating in any way.  And we brought that to
the attention of the defense early on and possibly bring
it to the court's attention for a writ of attachment or
anything like that in thinking about how to possibly deal
with the issue.  Both sides reviewed the interview
multiple times and basically instead of a stipulated
testimony, we felt that the video could probably get the
information in front of the military judge if both sides
agreed to it.  So it could've been basically stipulated
testimony.  But it seemed like in this situation this was
the manner to do that, to the best [inaudible].

MJ: Okay.  Well -- and again, I haven't seen the stip -- I
haven't seen the interview.  It's possible, quite frankly,
that there's nothing wrong with it.  It's just unusual.
Defense, you obviously have seen -- this thing's marked as
a prosecution exhibit; right?

DC (Capt C ):  Yes, sir.

TC (Capt M ):  Yes, sir.  It's two, sir.

MJ: Prosecution Exhibit 2.  I assume you've seen Prosecution
Exhibit 2?  

DC (Capt C ):  Yes, sir.

MJ: Is it your specific desire to allow this interview to come
in rather than require the government to do this, at the
very least, through some sort of a stipulation of expected
testimony.

TC (Capt M ):  Yes, sir.

MJ: Okay.  Was this, again, part of the negotiations here or
is this a post-pretrial negotiation?
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TC (Capt M ):  Correct, sir, a post-pretrial negotiation.

MJ: Okay.  So this isn't actually part of the pretrial
agreement.  This is a -- an addendum so to speak; that,
subsequently, you all have agreed that for purposes of
just the presentation of evidence we don't need to call
him in person, and that both parties agree that this is
appropriate to do via this interrogation -- interview.

TC (Capt M ):  Yes, sir.

MJ: Interview.  Interview.  Agreed?  

DC (Capt C ):  Yes, sir.  I agree.

MJ: All right.  Sergeant, do you have any questions about that
at all?

ACC: No, sir.

MJ: So here, the government and you had actually, initially,
agreed to call Mr. C  as a live witness but your
attorney and the government have agreed that that's
actually not necessary in this case.  So in many respects
this, in part, acts as an addendum to your -- your
pretrial agreement.  This is a supplemental negotiation so
to speak, because you had initially agreed to make him be
called as a live witness.  And I don't know if that was
the defense that wanted him or the government that wanted
him.  Whichever side wanted this person, it appears that
at this point both parties have agreed that just allowing
this interview in is a sufficient means of presenting the
evidence to the judge.

Is that your understanding as well?

ACC: Yes, sir.

MJ: You've discussed this with your counsel?

ACC: Yes, sir.

MJ: Okay.  And so are you then specifically agreeing to allow
in this interview in lieu of calling Mr. C  as a
live witness?  

ACC: Yes, sir.
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MJ: Do you think that's handicapped you in any respect?  

ACC: No, sir.

MJ: All right.  Paragraph (f) says that during the
presentencing proceedings, with the exception of Mr. D
Bates -- is that your father?

ACC: Yes, sir.

MJ: You agree not to request at government expense the
presence of any witnesses outside of 100-mile radius of
San Diego.  So you only have one live sentencing witness
other than those who will already be produced on the
merits; is that accurate?

ACC: Yes, sir.

MJ: Okay.  Because your wife is going to be produced as well;
correct?

ACC: Yes, sir.

MJ: Mrs. E  Bates?

ACC: Yes, sir.

MJ: All right.  So your wife and your father will both be
there, as well as Dr. J ; correct?  

DC (Capt C ):  Sir --

MJ: Well, your wife is here if you want her here.

ACC: Yes, sir.

MJ: That's up to you; agreed?

DC (Capt C ):  Sir, I -- I'll state for the record, this is
probably -- it's appropriate to cover now.  Mr. D
Bates is unable to be here as a result of personal
circumstances and I've talked also with the government
counsel about this.  And Sergeant Bates and we have
decided to not produce him actually in person at this
point.

MJ: Okay.  So for purposes of the agreement, if your father is
amendable to being here for trial, the government has
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agreed to produce him, which means they will cut hi m
orders and pay it -- a plane ticket and such for hi m to be
here.  But that, again, is a right that you essenti ally
control.  If you want to call him as a sentencing w itness,
you're certainly not required to do that in person.   You
can offer it up via VTC or telephone or even a writ ten
statement rather than request that your father be h ere in
person; understood?

ACC: Yes, sir.

MJ: So the government agreed to produce him.  If I u nderstand
correctly, you are now stating that you don't want him
physically produced, you would be satisfied with do ing it
via some other means; correct?

ACC: Correct, sir.

MJ: But you understand that him not being here, that 's your
choice, not a failure on the part of the government ; is
that accurate?

ACC: Yes, sir.

MJ: So have you -- you agree to remain bound by this  deal
despite the fact that your father will not be here in
person?

ACC: Yes, sir.

MJ: Because that's your personal choice, not the gov ernment's
failure; right?

ACC: Yes, sir.

MJ: Okay.  The clause says that you agree that, with  regard to
all sentencing witnesses, this provision doesn't in terfere
with your ability to present and effective defense on the
merits or a case in extenuation and mitigation duri ng the
sentencing proceedings, because you intend to use
alternative means to present the material.  And the
government specifically agrees not to object to the
admission into evidence of written statements in
extenuation and mitigation from these witnesses tha t are
more than a hundred miles away.  Furthermore, the
government and the defense agree not to object to
telephonic testimony and/or written statements from
witnesses located outside of the 100-mile radius de scribed
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above.  

Did you understand what you were doing there?

ACC: Yes, sir.

MJ: Again, it all goes back to that same clause that  we've
talked about here for a while.  That is a right tha t, if
you choose to exercise it and the Court rules that they
are material, relevant, and necessary, you could fo rce the
government to bring some of these people additional ly in
here to testify in person; understood?

ACC: Yes, sir.

MJ: So that gives you a certain amount of bargaining  power so
to speak.  It's cost the government time, effort, a nd
money.  But that is something that you can use as a
bargaining chip in order to get a deal from the
government; understand?

ACC: Yes, sir.

MJ: Do you believe your lawyer used that as part of the
reasons -- or part of the incentive to the governme nt in
order to get you this deal?

ACC: Yes, sir.

MJ: All right.  Paragraph (g) says that you've agree d and are
fully prepared to go to trial prior to the 12th, wh ich is
today.  But that you will not be deemed to have bre eched
the agreement if the judiciary can't schedule the t rial by
then.  We are here on the 12th.

Do you believe that you've been unnecessarily rushe d in
any respect?

ACC: No, sir.

MJ: Have you fully been able to prepare your case bo th on the
merits and on sentencing?

ACC: Yes, sir.

MJ: Okay.  Paragraph (h) says that both you and the government
have agreed not to object to the items that are lis ted
here.  That would include:  Your service record doc uments;
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the text message communication with any other perso n and
yourself gathered by the Normal Illinois Police
Department, NCIS, and/or your command; your audio a nd
video recorded interview with the NPD, or the Norma l
Illinois Police Department; audio and/or video reco rded
interviews with any person other than the alleged v ictim
conducted by NPD while investigating the allegation s that
give rise to some of the charges and specifications  in
this court-martial; any pictures or diagrams gather ed by
the command investigator and included in his report ; and
any and all recruitment documents including but not
limited to medical prescreen documents for all indi viduals
listed on your charge sheet and additional charge s heets,
being offered into evidence on the merits for the c harges
and specifications to which you've pled not guilty and on
sentencing on the basis of hearsay, authenticity,
foundation, and best evidence.

So here, you are agreeing to waive any objection to  those
listed items on the very specific limited basis of
hearsay, authenticity, foundation, and best evidenc e.

Do you understand that?

ACC: Yes, sir.

MJ: So you are reserving the right to object on othe r basis,
for example on the basis of relevance among other t hings.
So you are not necessarily rolling over and allowin g all
of those items to come if they're not relevant or i f your
lawyer can think of some other objection to them.  You are
only waiving those specific listed basis there for
objections; understand what you were doing there?

ACC: Yes, sir.

MJ: And again, here that is in accordance with the s ame
conversation we've had earlier about the fact that,  by
allowing those in without objection on those basis,  for
the most part what you're doing is waiving the requ irement
that the government bring in foundational witnesses  to lay
a foundation before they can admit those things.

Do you understand that?

ACC: Yes, sir.

MJ: So whether or not they're relevant is still, of course,
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always at issue.  But you are not requiring the government
to bring in foundational witnesses for those types of
evidence.

Do you understand all of that?

ACC: Yes, sir.

MJ: Do you have any questions about that?

ACC: No, sir.

MJ: And again, that's an important right that you're giving up
for many of these types of evidence because sometimes
laying those foundations can be difficult and can be
costly and time-consuming.  

So do you believe that that was one of the important
things in your deal here that your lawyer was negotiating
with?

ACC: Yes, sir.

MJ: And I guess Subparagraph (i) here goes on to explain that
in a little bit more detail because it specifically states
that you expressly understand that nothing in this
agreement shall be interpreted as subirrigating Military
Rules of Evidence 401 or 403, which deal with relevance or
the -- what we call our "balancing test" as to the
prejudicial value of relevant evidence as they relate to
the admissibility of evidence in the trial on the merits
for those charges to which you've pled not guilty.  So
again, you -- you've allowed your counsel here
specifically to retain any objections on those -- or any
other not listed objection basis; understood?

ACC: Yes, sir.

MJ: Any questions about that?

ACC: No, sir.

MJ: Did I get that accurate, Captain C ?  Is that your
understanding as well?

DC (Capt C ):  Yes, sir.

MJ: Trial counsel, your understanding as well; correct?
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TC (Capt M ):  Yes, sir.

MJ: Paragraph (j) says that you've agreed to waive any
administrative discharge board that's based on the act or
omission reflected in the charges and specifications that
are the subject of this agreement; and that you understand
that any administrative discharge will be characterized in
accordance with service regulations and may be under
other-than-Honorable conditions; and lastly, that you
fully understand the nature and purpose of the
administrative discharge board and the rights that you
would have at such a board.  

Now, we discussed earlier that administrative discharge
proceedings are not tied to a court-martial.

You understand that; right?

ACC: Yes, sir.

MJ: An administrative discharge board carries with it certain
rights, which are very important for somebody undergoing
administrative discharge proceedings.  It looks a lot like
a mini court-martial.  You have what amount to a jury of
three or so people.  And that you'll have your lawyers
present and there'll be a government lawyer who will need
to prove that you committed misconduct and that that
conduct warrants a separation from the service.  And then
he will recommend and ask the board to make a
recommendation on the appropriate characterization of your
service.

Do you understand that?

ACC: Yes, sir.

MJ: That then goes up to the convening authority who
ultimately will decide whether or not -- well, to the
deciding authority -- whether or not you should be
discharged and what the characterization is.  So that
discharge board is an important first bite at the apple so
to speak; understood?

ACC: Yes, sir.

MJ: That is not tied to a court-martial unless somebody in
your shoes specifically offers that up as a bargaining
chip in order to get a deal; understand?



153

ACC: Yes, sir.

MJ: And then, obviously, you're not waiving your right to
submit matters to the deciding authority.  Your only
agreeing to waive that first time, that administrative
discharge board.  You can still certainly write or submit
written matters and such in response to your notification
of being separated.  

Understand all of that?

ACC: Yes, sir.

MJ: Was this, again, one of those negotiating bargaining chips
that you were using?

ACC: Yes, sir.

MJ: And do you believe that your waiver of this administrative
discharge board was important to the convening authority
and one of the reasons why you got this deal?

ACC: Yes, sir.

MJ: Do you have any questions about any of that?

ACC: No, sir.

MJ: All right.  And then it goes on to list all of the charges
and pleas, which you have already entered on the record.

Other than Parts I and II of this pretrial agreement, are
there any other agreements in this case beyond the two
sort of modifications that we have already discussed
here -- are there any other agreements out there, either
oral or written?  Either side?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

MJ: Sergeant Bates, do you agree with that as well, no other
agreements; correct?

ACC: Yes, sir.

MJ: Do you have any questions, Sergeant Bates, about anything
in your agreement?
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ACC: No, sir.

MJ: Do you understand each part of your agreement?

ACC: Yes, I do, sir.

MJ: Do counsel for both sides agree with the Court's
interpretation of the pretrial agreement?

TC (Capt M ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: Sergeant, do you have any questions about your pleas of
guilty, your pretrial agreement, or anything at all that
we've discussed?

ACC: No, sir.

MJ: Very well then.  At this point, the Court finds the
pretrial agreement to be in accord with appellate case
law, not contrary to public policy, or to my own notions
of fairness, and the agreement is accepted.

Sergeant, do you have any questions at all about the
meaning and effect of your pleas of guilty?  

ACC: No, sir.

MJ: Do you still wish to plead guilty?

ACC: Yes, sir.

MJ: Are you in fact guilty of each offense to which you've
pled guilty?

ACC: Yes, sir.

MJ: Very well.  The Court finds that you have knowingly,
intelligently, and consciously waived your rights against
self-incrimination; to a trial of the facts by this
court-martial; and to confront the witnesses against you.
The Court further finds that your pleas are made
voluntarily and that they have a factual basis, and your
pleas are accepted.

Trial counsel, do you intend to go forward on the offenses
to which the accused has pled not guilty?
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TC (Capt M ):  Yes, sir.

MJ: All of them or are you dismissing anything?

TC (Capt M ):  All of them, sir.

MJ: Very well.  I will hold off on entering findings then on
the charges to which the accused has pled -- or on
findings period.  So that then would mean that we are
prepared to move onto opening statement.  I would prosed
that we take a lunch break and do that afterwards.  Do you
have some desired to do it otherwise, trial counsel?

TC (Capt M ):  No, sir, that's fine.

MJ: Defense?  

DC (Capt C ):  No, sir.

MJ: Anything else that we need to handle then?

TC (Capt M ):  No, sir.  

DC (Capt C ):  No, sir.

MJ: Okay.  In the interim, I would suggest it might be
appropriate, counsel, for you to take the pretrial
agreement and put a footnote with regard to the -- 

DC (Capt C ):  Witness production?

MJ: Yeah, S  --

TC (Capt M ):  Yes, sir.

MJ: S  C , was it?

TC (Capt M ):  Yes, sir.

MJ: Put a footnote in there that says that all parties
understand and agree that has been modified subsequently.
And what was the other clause that was modified?

DC (Capt C ):  Mr. D  Bates, sir.  It's also regarding
witness production.

MJ: Okay.  Yeah, so put a footnote on both of those so that --
it's clear that we discussed it on the record, but here in
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writing as well, that there's no misunderstanding about
what occurred here.

TC (Capt M ):  Yes, sir.

MJ: Okay.  So it's 1145.  Why don't we reconvene at 1245;
sufficient?

TC (Capt M ):  Yes, sir.

MJ: Court's in recess for lunch.

[The court-martial recessed at 1147, 12 August 2014.] 

[The court-martial was called to order at 1249, 12 August 2014.] 

MJ: Court's recalled to order.  All parties are present again
that were present when we recessed for a lunch break.

Prior to beginning with the contested portion of the
trial, I did direct counsel in what amounts to an 802
conference prior to leaving the courtroom when we closed
our earlier session to go through the pretrial agreement
and insert, in writing, the two addendums or modifications
and that we have now addressed on the record.  And the
counsel have done so and initialed next to each of the two
modifications.  Under Paragraph 15(e), there's now that an
asteric after the name Mr. S  C , and the
asteric refers at the bottom of the page to the following:      

Subsequent to the signing of this pretrial agreement, the
government and I, through my defense counsel, have agreed
that Mr. C  will not be produced in person or
telephonically.  In place of his testimony, the government
and I agree that the video interview of Mr. C  by
NPD, except for the periods of the interview that occur
between time hack 14:54 to 15:58, 18:03 to 18:43, and
22:30 to 23:30 will be entered and admitted on the merits
as addressed by above.  This additional agreement has not
interfered with my ability to present a defense or a case
in extenuation and mitigation.

Is that your signature next your -- well, is that your
initials right there, Sergeant Bates, next to that clause
of the agreement?

ACC: Yes, sir.
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MJ: Okay.  And that pretty much just sums up what we already
put on the record; correct?

ACC: Yes, sir.

MJ: And that's that you are agreeing to Mr. C 's
testimony coming in what is somewhat unusual manner, in
that you're going to allow the interview by the police to
be played with the exception of the time hacks that your
counsel have specifically reserved as not being
applicable.

Is that your understanding as well?

ACC: Yes, sir.

MJ: And again everything that we talked about here still
applies.  You understand that you can force the government
to call this person as a witness if you wanted to?

ACC: Yes, sir.

MJ: And you're specifically agreeing to waive his personal
presence and allow the evidence to be presented in this
manner?

ACC: Yes, sir.

MJ: All right.  And then on page 5 after the top paragraph,
which is the end of Paragraph 15(f), there's again an
asteric and it says that, I have elected to not have
Mr. D  Bates produced in order to testify in person.  I
understand, per this agreement, that I could have
Mr. Bates produced at the government expense.  In making
the decision to not have Mr. Bates produced, I am
confident I have not interfered with my ability to present
an effective case in extenuation and mitigation.

And again, is that your initials right there next to that
asteric?

ACC: Yes, sir.

MJ: And this, again, just captures what we've already put on
the record; that the government has agreed to produce
Mr. Bates if you so desire.  But again, that's your right.
And if you so choose, for whatever reason, you can allow
his testimony to not be done telephonic -- or in person.
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Again, you may have your own reasons or -- you know, again
since it's your father, you and he may have agreed that
it's better to have it done without him being called in
person.

And that's your specific desire to do that?

ACC: Yes, sir.

MJ: And you agree that that is then a modification to the
deal; that your deal is -- the government is not in breach
of your pretrial agreement by not producing him in person;
correct?

ACC: Correct, sir.

MJ: All right.  I continue to find that that pretrial
agreement is acceptable, not contrary to public policy or
my own notions of fairness, and it is accepted.  So we've
just cleared all of that up for the record.

All right.  Both sides prepared to proceed with trial on
the merits for the remaining offenses?

TC (Capt M ):  Yes, sir.

DC (Capt M ):  Yes, sir.

MJ: All right.  Trial counsel, do you want to make an opening
statement?

TC (Capt M ):  Yes, sir.

Sir, a great thing about Marines is that we figure out how
to get things done.  It's hard to spend much time with a
group of Marines before somebody tells a story about
something they've done or Marines that worked for them
have done; that it first seemed improbable or impossible;
that at the time there was no reason to believe it could
be done but the Marines just found a way to get it done.

On October 12th, 2012, the accused found a way to get it
done.  On that evening, as late as 2200 or 2230, there was
no reason to believe that the 25-year-old Marine Corps
sergeant, this married man, this father, based on his
presumed peer group, his demeanor, his personality, his
appearance would have any ability to have sex with K.E.C.,
an 18-year-old recent high school graduate.  But in a
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matter of just a mere few hours, he found a way to get it
done.  He used his status as a recruiter to create the
opportunity to hang out with this recent high school
graduate.  He suggested a drinking party.  He purchased
the alcohol and provided it to her to impair her judgment.
And then he used persistence, isolation, and some force to
get it done.  But the problem for him is in doing so he
committed a crime.

Sir, you've heard during providency much of the background
of this case.  So let me focus in on the facts that
matter.  On October 12th, 2012, the accused was at a
concert with his friend and his poolee S  C .
They were at a concert at Illinois State University.  It's
located in Bloomington, Illinois.  During the course of
the concert, S  was texting with his friend K.E.C.,
who goes by K.E.C.  And the accused had met K.E.C. a few
times before, once at a high school when he was recruiting
and a couple times at parties at his house.  And so the
accused suggested to S  to suggest to K.E.C., Let's go
over to her house and play beer pong.  And so S
texted with K.E.C. and coordinated that and the accused
actually took S 's phone and he texts with K.E.C. to
coordinate that.

So eventually the accused and S , they leave the
concert and they drive to K.E.C.'s apartment.  On the way
the accused stops.  He goes in and he buys a 24-pack of
Bud Light beer, because he's the one over 21.  They get to
K.E.C.'s apartment and there is K.E.C., sober, having not
drank earlier that evening.  And shortly thereafter the
fourth member of this party shows up, S  R .  S
R  is another 18-year-old recent high school graduate.
She is friends with S  and K.E.C. at the time and
hadn't met the accused before that night.  So with the
four of them there and the case of beer, they quickly go
on about playing beer pong.  They take K.E.C.'s bathroom
door of the hinges, put it down, set up the game.  The
teams are divided up.  It's S  and S  on one side,
the accused and K.E.C. on the other side.  And they play
beer pong until that case of beer is done.

Now, important facts to listen to, sir, are S  R
wasn't drinking.  You're going hear that from the accused
and the other witnesses in this case.  So it was between
S , the accused, and K.E.C.; that they finish this
case drink of beer during beer pong.  You're also going to
hear that during the game the accused was kind of joking
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around with K.E.C.  He's punching her in the leg.  He's
kind of wrestling her.  Telling her she's not tough enough
for Marine Corps training or for military training.  And
K.E.C. is going tell you that she didn't particularly like
it but she's kind of standing up for herself and joking
and pushing around, wrestling with him back.  Eventually,
in a very few short hours, they finish the entire 24
beers.  At that point in time, S , he's done.  He
doesn't need to drink anymore.  He's had enough.

But the accused suggests that, We need to get more beer.
And so he sets out to go to Walmart and K.E.C. follows him
in tow.  They drive to Walmart.  And at Walmart the
accused gets out and he goes in and tries to buy more
beer.  And you're going hear that it was passed 1:30 and
he wasn't able to do that.  And so he comes back to this
truck.  And he has to wait there for about 15 minutes
because K.E.C. had gone inside, barefoot, to go to the
bathroom.  And she is going to tell you that once inside
she kind of got lost.  She's kind of wandering around.
She's a little bit out of it.  And so it takes at least 15
minutes to find her way back to the accused outside the
truck.  They drive back home.  And when they get to her
apartment, now S  and S  are nowhere to be find --
found.  It's turns out that they have retired to a bedroom
downstairs in the apartment.

And so it's just the two of them alone.  The accused and
K.E.C. sit down on her couch and they start watching her
favorite movie, Forrest Gump .  And she's going to tell you
that at this point in time she was unconscious.  She knew
who she was.  She knew who the accused was.  She remembers
what movie was on.  But she's feeling kind of out of it.
And she's not feeling particularly comfortable with the
fact that now she's just alone with the accused on the
couch.  Eventually, the accused physically pulls her in
close to him and he starts to kiss her.  And she's going
to tell you she wasn't a fan of that.  She didn't like him
like that.  And so she tells him -- she reminds him about
his wife and his son that she knew to kind of just try to
get him to stop, just to make this awkward situation end.
Eventually, that ends and K.E.C. gets up to go to sleep in
her room.

She's going to tell you that when she gets up, she's
really feeling the alcohol now.  Again, she's not
unconscious.  She's not falling down on the ground.  But
she feels the effect, so much so that when she gets to her
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stairs, she's concerned that she won't be able to actually
make it up by walking up the stairs.  So she gets down on
all fours and crawls up her stairs, get's to her bedroom,
and plops down on her bed fully dressed.  And within
moments, there's the accused coming into her room and
getting into her bed.  And she's saying now at this point
she is -- she's confused.  She doesn't want him in her
bed.  She's going to tell you she remembers the distinct
smell of him smelling like dirty socks.  And she's just
kind of out of what -- what's happening.  It's almost like
an out-of-body experience.  The accused starts making out
with her.  He then moves down and he places his mouth on
her vagina and she says she doesn't want this to happen
and she's not exactly even sure what's going on.

Quickly thereafter, the accused flops himself on the --
his back on her bed and he kind of inverts her body,
places her vagina on his face.  And she's going to tell
you that she started giving him oral sex.  She's going to
tell you she was doing this because he needed to get hard
and that she, again, was kind of out of it and didn't know
what exactly was going to happen.  And then at some point
in time she used her teeth.  She's going to tell you she
doesn't know if that was a conscious decision or an
unconscious decision.  But it was her way of kind of
trying to make this whole thing end, what was occurring.
Whether it was the teeth or something else, eventually the
accused takes K.E.C. and he again shifts her.  And he puts
her on her back.  And he gets on top of her.  And he pins
her arms above her head.  And he starts having sex with
her.  

And K.E.C. is going to tell you that while she's kind of
aware of what's going on, the things -- the sensations she
remembers is the pain she feels with her wrists pinned
above her head, the feeling of something being close to
her face, and that smell of dirty socks; that that just
sticks with her.  She doesn't remember the sex ending.
She doesn't remember how it culminates.  She just
remembers at some point in time rolling over and going to
sleep.

The next morning she wakes up to him leaving her room and
she's kind of confused about what in the world even
happened.  As she's still trying to figure it all out, she
gets up and she goes towards her bathroom upstairs and
S  R  just happens to be in there.  And she says
something along the lines of, I think I had sex with Joe
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Bates last night.  Over the course of the next couple
weeks, she struggles with what he had done to her, how he
had taken advantage of her, what he -- you know, forced
himself on her.  But also was she going to report it.  Was
anybody going to believe her.  Maybe they were just going
to think she's making this up because, you know, he was
married.  Eventually, she starts telling some of her
friends little pieces of what happened.  

And she get's to the point where she talks to her good
friend D  H .  He's another Marine Corps poolee
out of PCS Bloomington.  And when she tells D  H
what happened, he's like, This is not right, You got to
tell the Marines, You got to report this.  That leads her
to tell the recruiters, which leads to a report being made
to the Normal Police Department.

Sir, those are the facts of this case.  You're going to
hear those facts from the accused himself, watching his
interview with Normal Police Department.  You're going to
hear them from S  C  and he in his interview
with the Normal Police Department.  You're going to hear
that from K.E.C. herself and S  R  in person here.
And at the conclusion of hearing those facts, sir, you're
going to be left with something very clear; that one, at
the moment in time that the accused found himself alone on
that couch, at that point in time from there, and as he
followed her up the steps, K.E.C. was incapable of
consenting.  And he knew it or he definitely should have
known it based on the facts that put him there.

But that even if you were confused about whether or not
she was capable of consenting, what occurred in that
room -- the sexual acts that occurred were done with some
level of force by bodily harm.  By inverting her body, by
pinning her hands above her head, he has certainly
committed the sexual assaults on her with offensive
touching.  The accused found a way on that an early
morning of October 13 to get it done.  And in doing so, he
sexually assaulted an 18-year-old K.E.C.

Thank you.

MJ: Defense, do you want to make your opening now or reserve?

DC (Capt M ):  The defense would like to make it now, sir.

Good afternoon, sir.  I know interjections are not
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necessary but I am Captain M  together with Captain
C .  I have the privilege of representing Sergeant
Bates at what is obviously one of the most important
situations of his life, one of the most difficult
situations of his life.  It's a situation with which
Sergeant Bates has from the very beginning been opened,
honest, and forthcoming.  And it's a situation about which
he vehemently maintains his innocence.

Now, we've seen here today that Sergeant Bates has made
some poor decisions and he's admitted to that misconduct.
But sexually assaulting K.E.C. is not among that
misconduct.  The fact of the matter is only two people can
say what happened between Sergeant Bates and K.E.C. and
those two people are Sergeant Bates and K.E.C.  And in
fact at one point in time the stories that both of them
were telling were very similar.  However, over time, one
of those people started telling a story that sort of
changed, was evolving over time; an evolving truth.

One of those people started lying about certain aspects of
their conduct.  More importantly, one of those people
started saying a version of events that not only
contradicted what they had originally said happened, but
contradicts what the other witnesses will say happened as
well.  That person is not Sergeant Bates.  That person is
K.E.C., the complaining witness.

On October 12th, 2012, Sergeant -- you just heard from the
government -- Sergeant Bates, K.E.C., S  R , and
S  C  all got together.  Sergeant Bates brought
the beer, a 24-pack, and they started playing beer pong.
Over the course of about three or four hours, they played
beer pong and drank the beer until it was gone.  You will
hear that over that three or four hours, K.E.C. drank
approximately seven or eight beers; seven or eight beers
over three or four hours.  You will also hear that she is
a habitually heavy drinking.

You will hear that after they ran out of beer, they tried
to make a run to Walmart to get more.  Sergeant Bates
drove and K.E.C. went with him.  Sergeant Bates got lost
on the way and K.E.C. had to give him directions to help
get him to the store.  When they realized that it was too
late to purchase beer -- it was after 2:00 a.m., this is
in Illinois and you can't get it after 2:00 a.m -- they
went back to K.E.C.'s house.  They discovered that S
C  and S  R  had gone downstairs and they were
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no longer around.  So Sergeant Bates and K.E.C. put on a
movie, Forrest Gump , and started watching it.

You will hear how, at some point, Sergeant Bates and
K.E.C. started kissing on the couch, started making out
with one another.  And after some period of time of that
going on, K.E.C. took him by the hand and led him upstairs
to her bedroom where they engaged in consensual sexual
intercourse.  They then spent the night sleeping next to
one another.  Sergeant Bates woke up the following
morning.  He was late for a PT session.  He had to rush
out.  Ms. K.E.C. gets up a period of time after that.  And
the first person she runs into is S  R , her good
friend.  And in the safety of her own home, to her good
friend S  R , what she says is, Joe and I had sex
last night.

Now, this is not some version of events that's been
crafted by the defense to paint the situation in a light
most favorable to Sergeant Bates.  These are all facts
which at one point in time or another K.E.C. said
happened, the complaining witness.  This is also the only
version of events which lines up with what S  R  and
S  C  are going to tell you.  Over the following
weeks in October 2012 until this incident was ultimately
reported on 11 November 2012, K.E.C.'s version of events
changed.  This version of events which she originally said
happened slowly deviates into a situation where her and
Sergeant Bates didn't have sex.  It develops into a
situation where she was so intoxicated she had no idea
what was going on and Sergeant Bates forcibly raped her by
pinning her down.

We are, therefore, presented with an evolving truth.  The
evidence will show that K.E.C.'s story changed from, I
made out with Joe on the couch, to, I pushed him away and
said, no, that I didn't want to kiss him.  The evidence
will show that Ms. K.E.C.'s story changed from, I led Joe
up the stairs by his hand, to, I was so drunk I had to
crawl up the stairs on all fours and he followed behind me
without consent.  The evidence will show that Ms. K.E.C.'s
story changed from her reporting to S  R  the next
day that she had had sex with Sergeant Bates the night
before, to her claim that she immediately reported the
sexual assault to S  R , only S  R  just wasn't
listening, something S  R  will not confirm.

The evidence will also show that there are other facts
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which conflict with Ms. K.E.C.'s version of events.  For
example, she lied about flirting with Sergeant Bates on
occasions leading up to 12 October.  Over the course of
five hours, the approximate amount of time it took for --
from the time she started drinking to the time she had sex
with Sergeant Bates, she consumed only seven to eight
beers.  The evidence will show that Ms. K.E.C. herself, as
you just heard from the government, will admit that she
performed oral sex on Sergeant Bates to, and I quote, "get
him hard".  You will see that in contrast to this evolving
truth, Sergeant Bates has been consistent and willingly
forthcoming about the situation.  When questioned about
it, he willingly waived his right to an attorney, waived
his right to remain silent, and admitted everything that
happened, including misconduct:  Buying alcohol for
minors.

He never wavered on what happened.  And more importantly,
his story lines up with what S  R  and S
C  say happened.  The truth does not evolve.  There
is only one true; it's frozen in time.  And the evidence
will show that the only witnesses who give consistent,
logical versions of events are S  R , S
C , and most importantly Sergeant Bates.  And when
you see the evidence, you will recognize the truth.  And
it will lead to one logical conclusion and that's that
Sergeant Bates is not guilty of sexually assaulting K.E.C. 

Thank you, sir.

MJ: Thank you.  Trial counsel, are you prepared?

TC (Capt M ):  Yes, sir.

MJ: Okay.

TC (Capt M ):  Sir, at this time the government moves to
enter Prosecution Exhibits 2 and 3 into evidence and ask
that the words "for identification" be removed.
Prosecution Exhibit 3 is the video interview of S
C  by the Normal Police Department.  And Prosecution
Exhibit 3 -- excuse me -- is the interview of the accused
by the Normal Police Department.

MJ: Defense counsel, have you seen Prosecution Exhibits 2 and
3.  I know we've talked about two.  

DC (Capt C ):  Yes, sir.  I've seen both, sir.
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MJ: Any objection to either of them?  

DC (Capt C ):  No, sir.

MJ: All right.  And how -- there being no objection to either
Prosecution Exhibits 2 or 3, both of them are admitted as
Prosecution Exhibits 2 and 3.  I understand that there are
some portions of the interview -- that's Prosecution
Exhibit 2 -- that I am not going to watch.

Has that been redaction on Prosecution Exhibit 2?

TC (Capt M ):  No, sir.  That was something we were going to
raise:  Is that -- the entirety of that interview is
approximately 25 minutes.  So we'll leave it up to judge's
discretion.  But we do have it cued up here and that we
watch it in live court and make sure that the portions
aren't watched.  Or we can just simply give you the time
hacks that's also indicated in the pretrial agreement.
But unfortunately, the manner in which it was taped, it
doesn't allow us to redact certain potions.

MJ: All right.  Now, with regard to Prosecution Exhibit 3, I
can watch the entire thing; correct?

TC (Capt M ):  Yes, sir.

MJ: And how long is that one?

TC (Capt M ):  Just over an hour, sir.  It's two interviews
but I believe it's an hour and seven minutes total.

MJ: All right.  Defense, do you have any input one way or the
other about how I view Prosecution Exhibit 3, the
accused's interview?  

DC (Capt C ):  No, sir.

MJ: Do you want that played in open court or is it sufficient
to go back and watch that in chambers?

DC (Capt C ):  No, sir.  It's sufficient for you to watch in
chambers if you'd like to do that, sir.

MJ: Okay.  I do think we should probably do Prosecution
Exhibit 2 here in open court just so that there's no
confusion about accidentally playing through a section
that I'm not supposed to be watching.
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Any objection to that?  

DC (Capt C ):  No, sir.

MJ: All right.

TC (Capt M ):  And, sir, as -- before I que it up, there's
one other additional aspect of the Prosecution Exhibit 2
that the defense and I have talked about before.  There is
a portion during this -- the 30 second portion where
S  C  mentions what he believes to be a prior
report by the victim in this case.  It is a very short
comment.  I don't see a way in which we can litigate the
potential 412 issue without the judge seeing that small
portion anyways.  So we would just ask that, after you see
that, if we could be heard on whether or not you will
consider that portion.

MJ: Well, why would I consider it for anything if it hasn't
actually been litigated?

TC (Capt M ):  Yes, sir.

MJ: I mean my gut reaction is I wouldn't consider it for
anything.

TC (Capt M ):  Yes, sir.

MJ: I mean unless it's -- you're trying to offer it for a
purpose, defense.  

DC (Capt C ):  Sir, it's our -- it's my position -- it's our
position that it is relevant.  It's an indication that
there was a previous false report by the complaining
witness.

MJ: And do we know that?  Because just because some
third-party thinks that that occurred, that's not a prior
false complaint.  If you want to admit evidence of a prior
false complaint, you have a little bit of a higher burden
to get over than just somebody thinks she may have
reported something beforehand and it, therefore, must have
been false; right?

DC (Capt C ):  No, sir.  I think I mischaracterized --

MJ: All right.
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DC (Capt C ):  -- or at least I'm sort of saying the facts
not as what S  C  has indicated.  He -- I don't
believe, according to what S  C  said in his
interview, that he -- that K.E.C. made an actual, like,
police report or anything like that; that's not what I'm
saying.  I'm saying that he is indicating that this has
happened before with K  -- K.E.C. in a previous incident
where -- and I believe he's talking about first-hand
knowledge with [inaudible] --

MJ: So how is that admissible.  Under M.R.E. 412, how would
any of that be admissible?  

DC (Capt C ):  Well, sir, I just thought -- I think -- I feel
--

MJ: Well, no.  I'm asking you.

DC (Capt C ):  Yes, sir.

MJ: How is it -- it's not admissible.  It is not admissible.
If she is a -- an alleged victim who may have suffered
this exact same thing somewhere before, how is that
admissible in this trial?  You can get into a false
allegation that, if you have a good-faith belief and some
evidence to present that she has falsely reported an
allegation, that often times is admissible under 412.  But
the burden is on you to be able to demonstrate that this
falls under a 412 exception of some sort.  And the mere
fact that she may or may not have been the victim of
another similar prior assault generally is excluded;
correct?

DC (Capt C ):  Yes, sir.

MJ: Okay.

DC (Capt C ):  And I'm not say that the actual sexual assault
or anything like that would have been admissible.  I'm
saying the actual allegation -- the falsity of the
allegation --

MJ: Okay.  That's the part --

DC (Capt C ):  -- potentially would be --

MJ: -- that I'm having a hard -- what falsity?  What falsity?
It's on you to demonstrate that this is a false
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allegation.  Again, I go back to the starting point:  If
the victim -- alleged victim was previously the subject of
a prior assault, that's not admissible.  You have a very
narrow opportunity under 412 and the constitutionally
required exception to allow that in if you can demonstrate
it was a false allegation.  You have to do more than just
bring in some third party that doesn't know anything about
the actual facts to demonstrate if it was false or not.

You got a heavier burden than that; correct?

DC (Capt C ):  Yes, sir.  I understand that, sir.

MJ: Okay.  So are you seeking to try to get into this under
412?  

DC (Capt C ):  I believe --

MJ: Because I think you would've had to have filed a motion
and we'd have to be litigating this; correct?

DC (Capt C ):  Yes, sir.

MJ: And I stress again, that you need to have a good-faith
basis to even be asking for this.  And if all you have is
somebody who doesn't know anything about the facts,
throwing out some sort of blanket speculation or rumor and
innuendo, I'd submit to you that you don't even have
enough to be asking for it.  So I'll hear the evidence.
It's a judge-alone trial.  So one way or the other, I have
to hear the evidence.  And I'll give you overnight to take
a look at whether that is something that you want to
explore.  Because if we were to do a 412 hearing, she
would need to be here.  And quite frankly, you would need
to have enough evidence to actually go forward on that.
And I'd be willing to bet that the individual that's going
to talk about this isn't enough to be able to carry your
burden; that this is a false allegation; okay.

DC (Capt C ):  Yes, sir.

MJ: The mere fact that nobody was never prosecuted for it, you
know in and of itself means nothing.

DC (Capt C ):  Yes, sir.

MJ: Okay.  Normally, when we're dealing with false
allegations, we have somebody who actually recants or we
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have some evidence that they were doing this for about a
motive to try to get somebody in trouble.  I mean that's a
false allegation.  Not just she found herself in an
awkward situation once before, she may have told somebody
about it, but then nobody ever pursued it.  That's not a
false allegation; okay.

DC (Capt C ):  Yes, sir.

MJ: So I'll hear the evidence and I'll give you the
opportunity to be heard on it and to do whatever you think
appropriate overnight; okay.

DC (Capt C ):  Yes, sir.

TC (Capt M ):  Sir, was that a --

MJ: Is that sufficient, trial counsel?  Does that work for you
as well?

TC (Capt M ):  Yes, sir.  That's works fine.

MJ: Okay.  Because, again, it would help if I actually heard
what he says in the meantime.

TC (Capt M ):  Yes, sir.  Just a brief in-place recess to set
up?

MJ: Please.  Go ahead. 

TC (Capt M ):  And, sir, I'm now beginning to play
Prosecution Exhibit 2, which is -- there are two segments
of the video.  The first one goes from 00 to 21 seconds.
It is just the empty room, unless the defense has a reason
to -- the second video is when the individuals start
walking in.  So --

MJ: Okay.  Any objection to that, defense?

DC (Capt C ):  No, sir.  

[A portion of PE-2 began to play and stoped but is inaudible.] 

TC (Capt M ):  Sir, I apologize that I've stopped but I don't
believe -- can you hear that audio, sir?

MJ: Not very clearly.
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[A portion of PE-2 began to play and stoped but is inaudible.] 

TC (Capt M ):  Sir, I apologize for the inconvenience but can
I step out and just take a brief recess?

MJ: Hold on.  Court's in recess.

[The court-martial recessed at 1320, 12 August 2014.] 

[The court-martial was called to order at 1321, 12 August 2014.] 

MJ: All right.  Court's recalled to order.  All parties are
present again that were present when we recessed.  During
the recess we were able to set up a speaker in the
courtroom that now very clearly magnifies the audio.  So
the video is playing on the big-screen in the courtroom
and we have speakers set up so everybody can hear it very
clearly.

TC (Capt M ):  And, sir, starting at 00 and then end time is
24:50.

[Prosecution Exhibit 2 began to play in open court.] 

    Questions by Detective B  Pa , NPD:  

Q. All right.  What do you do for -- when you say you help
your parents out?

A. Yeah, my mom's boyfriend.  

Q. All right.
A. He works on cars and all of that.  So I --

Q. All right.  Good.  It's always nice to know one of those;
right?

A. Yeah.

Q. We were just actually talking about that today.  It's
like, you know, I got to -- need some new brakes on my
car.  And I don't really know anybody or anything like
that.  So --

A. Yeah.

Q. All right.  Okay.  I introduced myself.  My name is B
P  and I'm a detective here.

A. I met you before.

Q. Huh?



172

A. I met you before.

Q. Did you?  Where at?
A. Here.  I was in the BACC program --

Q. Okay.
A. -- for Bloomington.  And we followed you.

Q. Okay.
A. Went to the courthouse and stuff.

Q. Okay.  Cool.  Did you guys have fun? 
A. Yeah, it was --

Q. Was that when we went to -- we sat in like a --
A. -- court case.

Q. -- a court case and then we went to one of those probation
officer's -- 

A. Yeah.

Q. -- things?
A. Yeah.

Q. Okay.  Good deal.  Yeah, that was, what, probably two
years ago or something?

A. Yeah.  I believe it was my junior year.

Q. Or is what, sorry, four or five years --
A. Yeah.

Q. -- since then?  Good deal.  When I do interviews, I like
to audio and video record them; is that okay?

A. Yeah, that's fine.

Q. All right.  How do you spell your name?
A. S .  And then you want my middle name?

Q. Yeah.
A. R- .

Q. Okay.
A. And then C- .

Q. All right.  And date of birth.
A. .

Q. And address and phone number?
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A. , and that's in .  And then
.

Q. Okay.  I'm sure you know what this is all about.  K.E.C.
came in the other day -- or yesterday and was -- you know,
told me about the incident that happened at her house back
-- and this was back, like, a month ago --

A. Yeah.

Q. -- October -- October.  And so, you know, kind of what we
have to do is after speaking with her and kind of hearing
what she had to say, you know, number one, I want to talk
with you.  And I've already spoken with S .  And then
probably -- you know, we're probably going to ask Joe to
come in here and talk with me about it also.  But the same
thing I told S , you guys aren't in trouble.  I know
that there was some alcohol.  There was some underage
drinking.  I -- I don't -- as far as you-all, I'm not
concerned about that.  I mean I'm kind of concerned that
Joe brought the alcohol.  But I don't want you to worry
about that; okay.

A. That was the question I was going to ask you.

Q. Yeah.
A. I didn't know if I was going to get in trouble for that.

Q. No.  You guys are not in any trouble with that.
Obviously, I'm going to say --

A. Don't do that.

Q. -- don't do it.  But I'd rather --
A. Well, I thought I was leaving.  That's why -- go to boot

camp -- 

Q. Oh, yeah.
A. -- so --

Q. Kind of one of the last ooh rah type things?
A. Well, last --

Q. I mean I guess my opinion of it is, is I would rather you
be truthful with me and not try to hide something --

A. Exactly.

Q. -- because you're scared or whatever.
A. And that's what I was going to ask you.

Q. Right.  I just want all of the truth that you can give me
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and -- about that night.  So, you know, like I said, I
spoke with -- do you call her K.E.C. or K.E.C.?

A. K.E.C.

Q. K.E.C.  
A. But --

Q. -- and -- and S .  So I've got a pretty good background
about what was going on that night.  But there's, you
know, also several things that you might have, like, a
different perception about what was going on that they
might, you know -- stuff like that.  So what I'm probably
just going to have you do is kind of tell me what you know
about it.  And I'll probably go back at the end and ask
you a couple questions.  I'll start maybe -- this was
October 12th, the date K.E.C. said.

A. Okay.

Q. How do you know Joe?
A. He's my recruiter --

Q. Okay.  
A. -- for the Marines.

Q. So you met him at the recruiting --
A. Yes.

Q. -- station that's out at College Hill's Mall?
A. Yeah.

Q. Okay.  All right.  And what's your status with that right
now?

A. I'm just waiting to get approved and to leave now.

Q. Okay.  Okay.  So you -- like, are you a Marine now?
A. I'm still a poolee.

Q. Okay.
A. We're not, like, Marines until we get done with bootcamp.

Q. Okay.
A. So as of right now, I'm still a poolee still.

Q. Do you know when you're going to going in?
A. Not a clue.  Waiting on -- I got a paraphernalia ticket a

while back -- 

Q. Right.
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A. My buddy left a bong in the car when he was -- so  I got a
ticket for that.  And they have lots of paperwork o n it.
So --

Q. Okay.
A. So [inaudible] that back so I can leave.

Q. Okay.  And so when they get that back, I mean it' s just
pretty much they'll just give you the date and you' ll ship
out, and go [inaudible]?

A. Yeah.  Well, when that gets back.  Hopefully, as soon as
possible.

Q. Yeah.
A. But --

Q. Yeah.  So -- so you know him just through that.  Like,
would you consider yourselves, like, good friends?  Do you
hang out on a regular basis?  What's kind of the st atus?

A. I mean, we're good friends.  He's done a lot for me in my
situational alone.  So just through that we became close
and stuff.  I mean we talk regularly.

Q. Okay.
A. I mean I'd say we're pretty good friends.

Q. Okay.  Well, the night in question K.E.C. was tal king
about was October 12th.  She said that you and Joe we're
at a concert.  And then after that you guys went ov er to
her place.  I'm just going to kind of let you talk -- talk
through everything that you recall happening and go  from
there.  So --

A. I mean we were hanging out.  We're at a concert.  He's
like, Hey, did you want to go play beer pong?  I'm like,
Sure, that's fine.  So we went over there.  We were
drinking, playing beer pong, and stuff.

Q. Who called -- who called who?  Did you call K.E.C .?
A. No.  We were texting because she was going to be an

applicant of mine, like one of my referrals to help  me get
promoted.

Q. Okay.
A. And then they started talking.  But he was textin g her on

my phone.  And then, I guess, they started texting,  I
think, is what happened.

Q. Okay.
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A. And then I don't know who brought it up to go over there
to play.  But he asked me, Hey, you know where K.E.C.
lives; right?  I'm like, yeah, I've been over there a
couple times.  

Q. Uh-huh.
A. He's like, All right, well, do you want to go over there

and play beer pong?  Sure, I've got nothing else to do.

Q. Sure.  Okay.
A. So we went over there.  We had to wait on her for a little

bit.

Q. On K.E.C.?
A. Yeah.  

Q. Okay.
A. So we were just sitting outside.  She showed up.  Well,

S  showed up and then K.E.C. showed up.  So when we
started playing, them two were, like, wrestling around and
just joking around.

Q. Uh-huh.
A. And then we ended up running out of beer.  So it was like

3:30 in the morning.  And I'm like -- they're like, We're
going to go get more beer.

Q. Uh-huh.  
A. And we're like, Okay, well -- and at this time, we were

just, There's no one who's going to sell alcohol past two
on the weekend.  I knew that from my college class -- 

Q. Sure.
A. -- criminal justice class.

Q. Sure.
A. So I'm like, all right.  So me and S  went downstairs

and went to sleep.  And I guess that's when the whole --
the stuff happened.

Q. Okay.  All right.  Let's talk about some of that stuff
really quick.  So you guys get over to their house.  Who
brings the beer?

A. Joe.

Q. Did you guys go and buy it after the concert?
A. Yeah.
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Q. Okay.  Where did you guys go get it at?  Do you remember?
A. Hucks [ph]?

Q. Hucks?
A. On Main next to [inaudible], I believe.

Q. Okay.  So then kind of South Bloomington?
A. Yeah.

Q. Where was the concert at?
A. [inaudible].  [inaudible], I believe.

Q. [inaudible]?
A. Yeah.

Q. [inaudible] Center?
A. Yeah.

Q. So you guys drove from there.  Why would you go all the
way down to, like, Bloomington and then cut back --

A. Because his house is over there.

Q. Oh, okay.
A. We thought we had to get cups or balls.  We didn't know

she already had the stuff.

Q. Okay.
A. So we were going to drive past the [inaudible] but she had

it.  So while we were there, we just grabbed the beer
also.

Q. Okay.  So you guys get there with the beer.  S  shows
up.  K.E.C. shows up.  You guys go in.  Anybody else there
with you guys?

A. No.

Q. Okay.
A. I don't believe her roommates were there.

Q. Okay.  You guys just kind of started playing beer pong and
just -- just hanging out?

A. Yeah.

Q. Was -- who was all drinking out of you four?
A. S  wasn't drinking.

Q. Okay.
A. It was just me, Joe, and K.E.C.
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Q. Okay.  So between the three of you guys, you guys  finish
the case of beer.  Kind of explain to me, like, the
wrestling part.

A. They were just, like, pushing each other around a nd stuff
like that and -- and -- I mean --

Q. Like flirting or just like --
A. I mean she naturally has a flirty personality.  I t's just

her.  I don't -- I didn't see much flirting.  I tho ught
they were just like wrestling around, just playing.
Because they were on a team.  So they were just, li ke,
pushing each other around messing -- and, like, mes sing
with each other when they were shooting and stuff.

Q. Did -- at any time during the night, did you see,  like,
them hug or make any, like, affectionate, like --

A. No.  And that's what I was so confused about when  I heard
what happened.  I'm like, how did it even come to t hat
because I didn't even see you guys making moves tow ards
each other at all that night.

Q. Right.
A. So --

Q. And what -- and what did -- who did -- who did yo u say
that to, to K.E.C. or to Joe?

A. Oh, I just thought that.

Q. You just thought that?
A. Yeah.

Q. Oh, okay.  All right.  And so -- well, let's -- l et's back
up just really quick.  So you're also really good f riends
with K.E.C.; right?

A. Yeah.  

Q. Through --
A. -- through school.  Freshman year and then we kne w each

other when [inaudible].

Q. In high school?
A. Yeah, all through high school --

Q. Okay.
A. -- we were good friends.

Q. Okay.  And so you guys were kind of playing beer pong.
Everyone's kind of drinking.  Getting intoxicated?
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A. A little bit, yeah.

Q. What about?
A. I mean I know K.E.C. was pretty drunk.

Q. She was pretty drunk?
A. Yeah.

Q. Okay.  What about Joe?
A. I don't -- I don't believe so.

Q. Okay.
A. I mean maybe.

Q. Okay.
A. I think he -- I know he was probably tipsy.

Q. Okay.  Well, because you -- I mean three of you split the
case of beer over, you know, probably like four hours or
whatever.

A. Yeah.

Q. I mean that's pretty -- you're drinking pretty good.
A. Yeah.

Q. So, you know, they're kind of wrestling around.  You guys
run out of beer.  And they're going to go make a beer run
or whatever.  And you and S  go downstairs because
there's like a -- there's like an extra bedroom down there
or something?

A. There's like -- there's the living room.  And then you go
upstairs; there's two bedrooms.  And when you go
downstairs, there's two bedrooms.

Q. Okay.  And you guys went downstairs to the -- one of the
extra bedrooms you got down there?

A. Yeah.

Q. From that point on, did you talk to them at all?  Did you
see them?  Hear anything.

A. After that we went to bed.  Like we did -- [inaudible] we
had the pool -- we had a pool function the next day.  We
had to run a mile and a half and do our situps and our
pullups and stuff.

Q. Okay.
A. So I knew I was going to be pretty tired for that.



180

Q. Right.
A. Probably hung over.

Q. Yeah.
A. So -- and I was like --

Q. Probably time to call it a night around then?
A. Yeah.  There's no way they were going to get more beer or

anything.  So I'm going to bed.  And she was like, All
right, well, I'll go too.

Q. Okay.  So you guys go down there.  What -- in the morning,
what -- what happens?

A. In the morning, I don't exactly know.  I can't remember
who told me this.  I can't remember if S  told me this
or Joe told me this; one of them.  But they said that they
saw -- I think S  was the one who said it -- but, I
think I saw Joe walking down the stairs, as in like he
might have slept up there.

Q. Uh-huh.
A. And so -- and he told her to go down and wake me up

because we were late and had to go.

Q. Uh-huh.
A. So we left, went to the office.  K.E.C. had to go to work.

And then I believe S  had to work too.

Q. Okay.
A. So that's when we left.

Q. You and Joe left?
A. Yeah.

Q. Okay.  Did Joe say anything when you guys got in the car?
A. Nuh-uh.

Q. Nothing?
A. I didn't know anything happened until two weeks after when

K.E.C. told me about it.

Q. Okay.  So he didn't say, like, Hey, I hooked up with her
last night; or, K.E.C., she came on to me?

A. Not that I --

Q. Nothing at all?
A. Yeah, no.  K.E.C. didn't even, like -- she was like, Well

-- she told me, like, two weeks late.  But apparently
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K.E.C. told S  the next morning that she had sex with
Joe.  And she also told me -- because when she told me
about it, what she told me was they -- like, when they got
back, they were sitting on the couch watching a movie.
And then they started making out and stuff.  And then she
went up -- what she told me was she went upstairs and then
he came upstairs, closed the door, and locked it.

Q. Okay.
A. Well -- and then I've talked to him about it obviously.

Q. Uh-huh.
A. And S  also said that she's heard this from K.E.C.;

that he took -- she grabbed his hand and they both went up
together.

Q. That's what K.E.C. told S ?
A. Yeah -- 

Q. Okay.
A. -- I believe -- I believe that's what she said.  We talked

about it two nights ago.

Q. Okay.  
A. And so -- that she took his hand and went up there; so,

like, kind of showed him where to like --

Q. Yeah.
A. -- okay, come up with me.  I'm tired --

Q. Yeah.
A. -- like that.

Q. Well, what did Joe say?
A. Joe said that all of it was consensual; yes, that they do

it -- that they had sex.

Q. Uh-huh.
A. But that all of it was consensual.  They were mutual -- I

don't know the word but none of it at all was against her
will.

Q. Okay.
A. Which I -- I believe that it was not rape; that they both

made a mistake and hooked up.  But I don't -- it wasn't
rape because she's had some points -- this was in the
past -- where she hooked up with a guy and ended up
saying -- she got embarrassed of it because of the kid and



182

ended up saying he raped her.

Q. Okay.  Was there a police report done on that, if  you
know?

A. I have no idea.  It was back in high school, I th ink, like
sophomore year.

Q. Okay.  So going back to K.E.C.  She -- I mean she  knows
Joe from the point that she knows that he's married  and
has a kid, I guest.  I haven't verified any of this .  But
is that true?

A. Yeah.

Q. Okay.  How many kids does he have?
A. I believe one.

Q. Just one kid?
A. Yeah.

Q. So -- but currently him and his wife are kind of
separated?  Like, he's staying in Champagne or some thing
like that and his wife still lives here?

A. Yeah.

Q. What's that all about?
A. I know a lot of this just because we're friends a nd stuff.

He's -- he [inaudible].

Q. Right.
A. Like he was deployed a lot, Joe.

Q. Uh-huh.
A. And he has, like, bad anger issues.  And he just didn't --

I guess him and his wife were fighting a lot.

Q. Okay.
A. And he didn't want to -- his son around it.

Q. Right.
A. So he's like -- and they were -- you know, they w ere

getting in, like, bad arguments and stuff.

Q. Uh-huh.
A. So he's like, I'm just going to go live in Champa gne and

you can live here.  And I'll stop by and see you gu ys and
everything.

Q. Okay.
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A. But that I'm taking myself out of the situation so no one
gets hurt or anything like that.

Q. Okay.  Why -- why did he choose Champagne?  I mean that's
kind of [inaudible]?

A. Well, because he was doing a lot of recruiting down there
because there were other recruiters that were taking leave
and stuff because of [inaudible].

Q. Okay.
A. And so he was working a lot there.  He was staying with

another sergeant down there.

Q. Okay.  Okay.  So he's -- he didn't, like, buy his home
down there?

A. No.

Q. [inaudible].
A. Yeah.

Q. Okay.

TC (Capt M ):  I've paused the video recording at 14:55.  On
the actual interview screen itself, it's paused at 5 hours
21 minutes and 14 seconds.

I am now restarting the video at 15 minutes and 58
seconds.  And again, the actual on-video screen says 5
hours, 22 minutes, and 17 seconds.

    Questions by Detective B  P , NPD (continued):  

Q. Did Joe kind of go into any detail about what happened
that night like as far as, like, the whole sex thing goes?
I mean -- 

A. Pretty much all that he told me was -- I don't know if
[inaudible] K.E.C., which was that they were making out on
the couch.  He was, like, Yeah, that was true.  And then
that's when, Well, she took my hand and we held hands and
went upstairs.

Q. Uh-huh.
A. And he was like, Then, you know, of course you probably

know what happens from there.

Q. Right.
A. I was like, yeah.  



184

Q. But did Joe, like, verbalized to you, like, what happened,
or did he say [inaudible] everybody had sex.  Like he
didn't like talk about it or anything?

A. [inaudible].  He said that she was on top.

Q. On top?
A. Yeah, because he's was like -- he told me -- he w as like,

I did not rape her.  She was on top.  So --

Q. Okay.  Did he talk about, like, using a condom?  Did he
talk about ejaculating, anything like that?

A. He didn't talk about that.

Q. Okay.  All right.  Well, let's -- so Joe obviousl y knows
that this is all going on.  I mean he already knows  that
K.E.C. was -- has contacted us or whatever.  Have y ou
talked to him recently?

A. Yeah.

Q. What did -- when was that?  Last night?
A. Yeah.

Q. Okay.
A. Because I guess he's getting in trouble with the Marines

also because of the fact that he was hanging out wi th me
that night.

Q. Okay.  Well, I think it's probably that.  I think  it's
probably some of alcohol issues --

A. Yeah.

Q. -- and stuff like that.  I think it's probably al so, you
know, just because of the unknown about what truly went
down, you know --

A. Yeah.

Q. -- with all of the stuff.  I mean I think you can
understand the military's concern --

A. Oh, yeah.

Q. -- when they have one of their recruiters of his age
hanging out with people who are poolees?

A. Exactly.

Q. You know, that's -- that doesn't look good.
A. Oh, yeah.

Q. You know, and I know -- I know that you're, like,  friends
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with him but it's also because of that, you know?
A. Yeah.

Q. I can definitely see their concerns as far as that goes?
A. Yeah.

TC (Capt M ):  I've now paused the video and 18 minutes and 3
seconds.  The on-screen counter says 5 hours, 24 minutes,
and 22 seconds.

I am now restarting the video and 18 minutes and 43
seconds.  The on-screen counter says 5 hours, 25 minutes,
and 2 seconds.

    Questions by Detective B  P , NPD (continued):  

Q. When you guys decided to go over there and play beer pong,
it was -- according to S  -- you guys got ahold of
K.E.C. to come over and play.  And then K.E.C. called
S .  Was it more of a situation to have, like, two guys
and two girls so that it was, like -- 

A. I don't --

Q. -- you know, like--
A. -- I don't think it was like that.  I think it was more of

just trying to get four people.

Q. Okay.
A. For two sets of teams -- like I said, two teams.

Q. Yeah.
A. I don't think it had to do -- like, I wasn't the one

texting her.  So I can't be exact.

Q. Okay.
A. But I'm -- I mean I don't think it was like that at all.

I think it was more of the fact, just, Hey, find someone
else --

Q. Okay.
A. -- because me and S  were already -- and then you and

--

Q. You needed one more?
A. Yeah.

Q. It wasn't, like, Hey --
A. Well --
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Q. -- let's have two guys and two girls?  So like if -- if
I'm with S  -- 

A. Me and S , we have a past.  Like, we've hooked up and
stuff.

Q. Uh-huh.
A. And so I think she wanted to come over too.  She's already

there pretty much when I'm over at K.E.C.'s.

Q. Okay.
A. Like, I'm going over to K.E.C.'s, I'm going to invite

S  -- 

Q. All right.
A. -- or, like, I'm going over to K.E.C.'s, I'm going to

invite S  over.

Q. Right.
A. So --

Q. All right.  Well, that's really all of the questions I
have.  Can you think of anything that -- anything else?
What's -- what's Joe's -- I mean I never met Joe; I don't
know what kind of guy he is.  If I call him later this
week, what's he -- you know, is he going to come in,
number one?

A. Yeah.  He will.

Q. Okay.
A. Because he's more pissed off -- 

Q. Right.
A. -- because he's already told his wife.  His wife knows

what's going on and everything.  He admitted to her that,
you know, they did have sex and everything.  He's more
pissed off of the fact that she's saying it's rape.  So --

Q. Sure.
A. Yeah.

Q. I mean it's -- it's -- you never want something like that
to happen.  And my job is to try to find -- you know, to
get the truth out.

A. Oh, yeah.

Q. And hopefully, we can get that taken care of before, you
know -- make a decision about what to do, you know.

A. Yeah.
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Q. Have you ever been with Joe previously with any other
girls that he's, you know, had sex with or anything like
that?

A. Not that he's had sex with.  But we've been around other
girls and nothing like that's ever happened.

Q. Okay.
A. Or --

Q. Well, how -- how old is he?
A. Joe?

Q. Yeah.
A. Twenty-five, I believe.  Yeah, he just turned 25.

Q. Do you find it odd that he's hanging around, you know,
younger people or does he just not have friends around
here or what?

A. He doesn't really, like, go out and do stuff just because
of the fact that he works a lot.  So I mean, really -- the
people he's really close to is people like, you know, that
are poolees that -- 

Q. Right.
A. -- he's been around a lot more than other people.

Q. You guys work out together?
A. Yeah.

Q. All right.  Okay.  Do you know -- you live with Joe's
wife; right?

A. Yeah.

Q. Okay.  I remember when K.E.C. was telling me that.  I was
trying to figure it out.  She's like, Well, S  lives
with Joe's wife.  And I'm like -- like, lives with his
wife dating?  She's like, no, just like rents -- he just
rents from her or something?

A. Yeah.  Back when I was -- I was supposed to leave back in
September.  And that's when all of the -- they lost the
paperwork and stuff.

Q. Uh-huh.
A. So my family -- like, we've -- we've had problems in the

past.  And they were just -- they were just being rude to
me, the fact that I got sent back pretty much.

Q. Uh-huh.
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A. And so, just to the point where I couldn't take it.

Q. Okay.
A. And so it's like, We got a bedroom downstairs.  You can

rent from us.  It's fine.  Just cough up, you know, as
much as you can.

Q. What's --

TC (Capt M ):  I paused the video at 22 minutes and 31
seconds.  The on-screen counter says 5 hours, 28 minutes,
and 50 seconds.

I am restarting the video.  The counter says 23 minutes
and 29 seconds.  And the on-screen counter says 5 hours,
29 minutes, and 48 seconds.

    Questions by Detective B  P , NPD (continued):  

Q. All right.  S , I'll -- when we get out of here,
here's my business card.  And if you can -- if you can
think of anything else down the road, you know, I want you
to give me a call.  And if I have any other questions,
I'll try to give you a call too; okay.

A. I told you the fact that she admitted to me that they were
making out and stuff; right?

Q. Yeah, on the couch?
A. Okay.

Q. Right.  And then you said that --
A. Yeah, and then she told E  that none of that even

happened.

Q. That they weren't making on the couch?
A. Yeah.

Q. Or that she didn't want to make out on the couch?
A. That she didn't make out on the couch.

Q. They weren't making out on the couch?
A. Yeah.

Q. Okay.
A. And then, you know --

Q. Okay.  All right.  Well, let's get out of here and I just
want you to know that I appreciate it.
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MJ: All right.

TC (Capt M ):  I've now stoped the video at 24 minutes and 17
seconds.  S  C  and Detective Parker have now
left the screen.

MJ: Would you back that up please to the 23 minutes, 29
seconds.  And replay that portion right there again.

TC (Capt M ):  Yes, sir.

I'm not restarting the video 23 minutes and 29 seconds.
The on-screen camera says 5 hours, 29 minutes, and 48
seconds.

    Questions by Detective B  P , NPD (continued):  

Q. All right.  S , I'll -- when we get out of here,
here's my business card.  And if you can -- if you can
think of anything else down the road, you know, I want you
to give me a call.  And if I have any other questions,
I'll try to give you a call too; okay.

A. I told you the fact that she admitted to me that they were
making out and stuff; right?

Q. Yeah, on the couch?
A. Okay.

Q. Right.  And then you said that --
A. Yeah, and then and she told E  that none of that even

happened.

Q. That they weren't making on the couch?
A. Yeah.

Q. Or that she didn't want to make out on the couch?
A. That she didn't make out on the couch.

Q. They weren't making out on the couch?
A. Yeah.

Q. Okay.
A. And then, you know --

Q. Okay.  All right.  Well, let's get out of here and I just
want you to know that I appreciate it.

TC (Capt M ):  Sir, if it would be helpful, I think the
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government/defense could stipulate as to what that last
portion is.

MJ: Okay.  The problem I'm having a hard time hearing is the
witness just said, I told you that the victim admitted to
me that they were making out on the couch.  And the
detective says, yeah, okay, I got that -- or something
like that -- and then he goes on to say some -- is he
saying, But now she's changing her story or --

TC (Capt M ):  Yes, sir.  And I'm -- Captain C  may have
a different impression.  But the -- what the government
believe she -- he then says is, And you know that she told
E  -- meaning the accused's wife -- that he -- she was
not even making out with him on the couch.

MJ: Okay.  Do you agree with that, Captain C ?

DC (Capt C ):  I agree with that, sir.

MJ: Okay.  Now that make sense.  That -- it's clear to me now
that you say that that's -- that that's actually what
she's saying; that she's telling somebody else that she
was never even making out.

TC (Capt M ):  Yes, sir.

MJ: Okay.  All right.

DC (Capt C ):  Yes, sir.

MJ: Thank you.  Was that the end of the tape?

TC (Capt M ):  Yes, sir.

MJ: All right.  So that's Prosecution Exhibit 2.  I will
review Prosecution Exhibit 3 in chambers.

What else would you like to pre -- well, before we move
on, we've already covered that the burden's on the defense
at this point under M.R.E. 412.  And again, I mentioned
this briefly in an 802 conference while we were setting up
the speakers in the courtroom that the defense, as the
proponent of any 412 evidence under subsection 412(c), has
certain obligations that they are required to meet prior
to being able to offer any such evidence under that
burden.  I'll give you overnight to think about it.  And
I'll just leave it at that.  Perhaps easiest if you go do
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the legwork first; okay.

DC (Capt C ):  Yes, sir.

MJ: All right.  Because after what I just heard, I'm
hard-pressed to understand how that's ever going to be
admissible.  But you know more about the case than I do.
So go do your legwork and see what you can figure out;
okay.

DC (Capt C ):  Yes, sir.

MJ: And we can start by, How is it that this is coming up in
the middle of trial instead of a minimum of five days
before the entry of pleas, which is what the rule
requires.

DC (Capt C ):  Yes, sir.

MJ: Okay.  Second, I would note here that the witness in this
interview was permitted to testify about at least one, if
not two or three levels of hearsay.  I assume that both
sides are allowing this in because they are all going to
be essentially offered only as inconsistent statements;
that all of these people are going to testify anyway.  And
eventually it all -- if we had called the witness, it
likewise would've been admissible in order to impeach the
testimony of these witnesses as they testify; agreed?

TC (Capt M ):  Yes, sir; that's exactly what we discussed.

DC (Capt C ):  Yes, sir.

MJ: Okay.  Well, I figured as much.  So I will take them only
for that purpose.  Obviously, they're hearsay when he's
talking about it.  But it's readily apparent to me, based
on the interview and the opening statement of the defense
counsel, that there are -- have been changing stories
here.  So the -- they're offered as impeachment of
whatever the people may testify here in person.  So we're
kind of putting the cart before the horse in some
respects.  But I can do that in a military-judge-alone
trial.

Government, do you have additional evidence that you
desire to present?

TC (Capt M ):  Sir, if we could end for today and then we'd
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be prepared tomorrow morning to continue with our case?

MJ: Okay.  We should put here for the record -- I'm not sure
if we cover that -- but the government did put us on
notice that they intended to do this because the defense
specifically wants their expert here to be able to watch
the testimony, I take it, of the two young women in
question in particular --

TC (Capt M ):  Yes, sir.

MJ: -- right?  Dealing with the levels of intoxication and the
type of stuff?

TC (Capt M ):  Yes, sir.

MJ: Okay.  So we'll be prepared to do that.  What time would
you like to go tomorrow? 

TC (Capt M ):  We were planning on 0830 but we can adjust if
you have -- 

MJ: Well, 0830 is fine.  I'll be here earlier than that if
you're ready to go.  But if you need to the time to talk
to -- I assume you probably want the time to talk to your
expert, defense?  

DC (Capt C ):  Yes, sir.

MJ: Okay.  All right.  So 0830.  Anything else either side
wants to address then before we adjourn for the evening --
or recess for the evening?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

MJ: Okay.  Court's in recess then.

[The court-martial recessed at 1352, 12 August 2014.] 

[END OF PAGE]  
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[The court-martial was called to order at 0832, 13 August 2014.] 

MJ: Court is recalled order.  All parties are present again
this morning that were present when we recessed last
night.  Literally nobody has changed.  Our court reporter
remains the same.

Before we came on the record here today on the 13th of
August, we did have a brief R.C.M. 802 conference in the
presence of all the attorneys and the accused in which we
discussed two issues:  The first is the fact that in
reviewing Prosecution Exhibit 3 last night -- which I did
do -- I ran into a statement by the accused to the
detective that I thought that might possibly be
interpreted as undercutting his providency with regard to
his conduct with K.E.C.  So we'll take that up in a few
minutes.

Defense counsel didn't think that was a big issue and that
we could clear that up very quickly.

And the second issue that we covered was the fact that the
government's first witness this morning, where -- because
it is a judge alone trial, counsel for both sides have
asked, rather than having to recall the witness, they have
asked that the court consider allowing the defense counsel
to go ahead and elicit from this witness some evidence
that they believe is going to impeach statement made by
the complaining witness who will testify after her.

So in other words, we are doing it out of order.  Counsel
for both sides said that there's nothing surprising here;
that these same types of impeaching statements have
already come out through the testimony of the interview of
Mr. C  that I watched yesterday.  I think I already
alluded yesterday that some of the stuff that Mr. C
testified to and I was allowed to hear clearly would not
be admissible other than for the purpose of impeaching
statements by other people as it was secondhand --
sometimes even thirdhand hearsay.

I voiced no objection to do that so long as I could keep
track of what it was that we are doing.  So we'll take
that up essentially as we go through the testimony of the
witness.  And I appreciate both sides alerting me to that
fact.

Trial counsel, do you concur with that summation of the
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802 conference?

TC (Capt M ):  Yes, sir.

MJ: Defense, do you concur as well.

DC (Capt C ):  Yes, sir.

MJ: Okay.  And did I state that correctly that that's what you
want to do with -- I'm sorry.  Who is our first witness?  

TC (Capt M ):  Ms. S  R .

MJ: S ; right?  Okay.  

DC (Capt C ):  Yes, sir.

MJ: That's the way you want to handle S ?  You would rather
just try to elicit everything up front rather than having
to recall her later?

DC (Capt C ):  Yes, sir.

MJ: Good.  All right.  So first of all, for the record for
appellate purposes, I did not run Prosecution Exhibit 3 on
an NMCI machine.  I would note here for the record that
when you open Prosecution Exhibit 3 on that CD, there is,
in fact, a video player on the CD.  To look at the video,
you open the video player and then use the video player to
open the two files that contain the interrogation or
interview in question.  And you should have no problem
looking at it.

All right.  Sergeant Bates, before we go any further, I
want to take an opportunity here with regard to your
guilty pleas yesterday to cover something that you
mentioned during your interview with the NPD detective.

ACC: Yes, sir.

MJ: So you are still under oath, okay, and we are going back
to that point in the trial yesterday where you are
pleading guilty and I was required to ask questions to
support your guilty pleas, understand?

ACC: Yes, sir.

MJ: Okay.  So this topic that we are about to talk about here
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doesn't go to the guilty -- not guilty -- or rather to the
not guilty charges.  This goes back to what we were
discussing earlier with specifically -- which charge would
we be looking at?

DC (Capt C ):  It's Charge I, Specification 1, sir.

TC (Capt M ):  That's correct, sir.

MJ: Right, so it would be your relationship under
Specification 1 of Charge I where you yesterday pled
guilty to having a nonprofessional personal relationship
with K.E.C. between 1 October and 31 October when she was
a perspective recruit applicant.  Now, yesterday you
explained to me that you had met her through S
C , but the bulk of the nonprofessional personal
relationship that you had with her stemmed from this Beer
Pong incident; is that correct?

ACC: Yes, sir.

MJ: Okay.  So unlike your nonprofessional relationship with
K  F  and S  C  where it kind of
extended over a period of time, your nonprofessional
personal relationship with Ms. K.E.C. realistically was
all stemming from this one night in question?

ACC: Yes, sir.

MJ: Agreed?

ACC: Yes, sir.

MJ: Okay.  Well, the problem I'm having here is that in your
interview, you told the detective that on the night in
question she had already been personally disqualified for
service by you for enlistment in the United States Marine
Corps.  You may remember he was kind of confronting you
with the idea that when this task force -- whoever it is
out in town -- that looks at this was going to look at the
merits of the case, they would be considering the fact
that you as a recruiter were essentially in a position of
authority over her and that, therefore, would probably
trouble them, you being a 25-year-old man, she being 18
years old and trying to get into the Marine Corps and you
being her recruiter, your response to that was to say that
you had personally disqualified her from the Marine Corps;
do you remember that?
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ACC: Yes, sir.

MJ: Okay.  Let me start at the onset with you are no t charged
here with a false official statement.  It's not los t on
the court that oftentimes people tend to minimize
sometimes when they're talking with law enforcement
agents.  So if, in fact, that was not an entirely a ccurate
statement, that won't be held against you.  That's not an
offense in and of itself.  If, on the other, it is an
accurate statement, then I need to know that and I need to
know then why she would still qualify as a prospect ive
recruit applicant if you had already disqualified h er.
Okay?  So you have had a chance to talk to your law yers
about this; correct?

ACC: Yes, sir.

MJ: All right.  So on the night in question when you  had sex
with Ms. K.E.C., was she, in fact, still a prospect ive
recruit applicant?

ACC: Yes, sir.

MJ: Why?

ACC: Because of her age and education, sir.

MJ: Okay.  So what's this deal about you having disq ualified
her?

ACC: I told her that she was disqualified because of  her
history of going to see a counselor for depression,  sir.
There was no formal paperwork done.

MJ: Okay.  So was she disqualified or was she not?  In other
words, there's a difference -- if you're-- if you t old her
that you didn't think that she would ever really ma ke it,
you are simply dissuading her based upon what you k new of
the case -- of her situation.  That's not -- or is that
the same thing as actually disqualified?  And by do ing
whatever kind of paperwork you would have to do to say,
you are out?

ACC: Yes, sir.  It would be the same thing.

MJ: It would be the same thing?

ACC: Yes.
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MJ: Okay.

DC (Capt C ):  Sir, if I may -- if you look at page two of
the Depot Order 1100.4B, the --

MJ: Hold on.  Let me take a look at that.

DC (Capt C ):  Yes, sir.

MJ: Page 2.  Definitions.

DC (Capt C ):  Yes, sir.

MJ: Prospective recruit applicants; right?

DC (Capt C ):  Yes, sir.  

MJ: Right?  

DC (Capt C ):  So it talks about people who have expressed a
desire to join the United States Marine Corps, and later
on it says, and people who have expressed a desire to join
the Marine Corps but are not qualified.  So they -- she
could still technically fall within that definition even
if she's not qualified.

MJ: All right.  The definition of prospective recruit
applicants is high school students, people who have
expressed to Marine Corps recruiting personnel a desire to
begin the process of joining the Marine Corps, people who
Marine Corps personnel are attempting to recruit but have
not expressed a desire to begin the process of joining the
Marine Corps, and people who have expressed a desire to
join the Marines but are not qualified.

All right.  So if I understand correctly, defense counsel,
what you are stating is that she would qualify as a person
who has expressed a desire to join the Marines but is not
qualified.

DC (Capt C ):  That's correct, sir.

MJ: Is that accurate?

DC (Capt C ):  Yes, sir.

MJ: All right.  So, Sergeant Bates, do you understand that
that was, in fact, still the -- well, do you understand
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that that means that she did still qualify as a
prospective recruit applicant?

ACC: Yes, sir.

MJ: It's kind of counterintuitive, quite frankly, that if you
have already told her that you didn't think she was
qualified and you had disqualified her -- I don't know --
to a layperson that sort of sounds like she could no
longer be a prospective recruit applicant.

As I read this definition, however, it makes clear that a
disqualification actually does not take her out of that
pool of prospective recruit applicants.

Is that your understanding as well?

ACC: Yes, sir.

MJ: And is that why you are pleading guilty to this offense?

ACC: Yes, sir.

MJ: So you believe that she still qualified as a prospective
recruit applicant despite the fact that you had already
told her that she would be disqualified due to her
depression treatment?  Is that what you said?

ACC: Yes, sir.

MJ: Okay.  Was all of that true?

ACC: Yes, sir.

MJ: And is that where you are pleading guilty?

ACC: Yes, sir.

MJ: All right.  Defense, do you think there's any sort of a
defense there that you need to explore or do you agree
that that supports a guilty plea?

DC (Capt M ):  I believe it supports a guilty plea, sir.

MJ: Okay.  Government.

TC (Capt M ):  Yes, sir.
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MJ: It sounds kind of counterintuitive, doesn't it?

TC (Capt M ):  No, sir. 

MJ: I guess the policy kind of makes sense that it doesn't
matter if they are disqualified or not.  She could still
go into a different service and you still wouldn't want
recruiters -- I guess when you think about it, for the
policy reasons -- you can certainly envision that you
wouldn't want recruiters disqualifying 18-year-olds so
that they could turn around and then have inappropriate
relationships with them.  It might give them an incentive
to disqualify them, for example.

TC (Capt M ):  Yes, sir.

MJ: Right?

TC (Capt M ):  In this case in particular, we have -- we
anticipate one of our sentencing witnesses will be
explaining that concept.

MJ: Okay.

TC (Capt M ):  The potential effects.

MJ: All right.  Well, I continue to find your pleas provident
then and I will continue to accept them, having cleared
that issue up.

The other issue that came up in here that I'm curious with
counsel is there was some talk in here -- and I don't know
that we necessarily need to resolve this immediately --
but the accused was, in fact, arrested for providing
alcohol to a minor.  I don't know if he was actually
prosecuted for that.  And there was some talk about state
court prosecution as well.  Are there any double jeopardy
issues or credit issues that we are going to need to
consider?

TC (Capt M ):  Sir, for sentencing, there will be possibly.
I think we will have argument on that.  And again, as
Sergeant Bates is charged on the charge sheet here, it is
not the fact that those individuals were minors, it was
for the fact that they were prospective applicants in the
Delayed Entry Program.  So based on the order, if you are
25 years old, if you are a member of the DEP, Sergeant
Bates cannot provide any alcohol.  So for -- it is not
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multiplictious at this point in time, but for sentencing,
sir --

MJ: Right.  Well, just keep it in mind.  

TC (Capt M ):  Yes, sir.

MJ: But he was just he was not prosecuted for a sexual
assault?  

TC (Capt M ):  That's correct, sir.

MJ: All right.  Well, on their face, they certainly appear to
be different offenses but, defense, just be alert to it if
it's something that you want to address, okay?  

DC (Capt C ):  Yes, sir.  Understood.

MJ: All right.  And then yesterday, the last thing that we had
thrown out there was there was some mention of a 412
issue.  Defense, did you take a look at that? 

DC (Capt C ):  Yes, sir.  After further consideration, I no
longer believe that -- well, I no longer am moving to put
that evidence in -- 

MJ: Okay.  So you agree that I just should not consider that
in any -- should not consider that portion of his
interview in any way, shape, or form?

DC (Capt C ):  Right, sir.

MJ: Agreed?

DC (Capt C ):  Yes, sir.

MJ: Okay.  Government, you okay with that?

TC (Capt M ):  Yes, sir.

MJ: Okay.  As a judge alone trial, I certainly have no problem
setting that aside.

Okay.  Trial counsel, call your first witness.

TC (Capt M ):  Sir, the government calls Ms. S  R .
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Ms. R , S  B., a civilian, was called as a witness by the 
prosecution, was sworn, and testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. Okay.  Ms. R , could you please state your name for the
record?

A. S  B  R .

Q. And spell your last name?
A. R- . 

Q. Okay.  And do you still live in Bloomington, Illinois?
A. Yes.  

Q. And how long have you known Ms. K.E.C.?
A. For about eight or nine years.

Q. Okay.  And what was your relationship with Ms. K.E.C. in
October of 2012?

A. She was my best friend.

Q. So how often did you guys hang out?
A. We probably saw each other every day.

Q. Okay.  And were you friends from high school?
A. We knew each other in high school, but we didn't go to the

same school.

Q. And how old are you now?
A. Nineteen.

Q. And how old were you back in October of 2012?
A. Seventeen.

Q. And how long have you known S  C ?
A. Two years, three years.

Q. And what was your -- could you describe your relationship
with him in October 2012?

A. We were just friends.

Q. Okay.  How did you know Sergeant Bates?
A. Through S .

Q. And when did you meet Sergeant Bates for the first time?



202

A. The night of October 12.

Q. Okay.  Did you know that he was a Marine recruiter?
A. Yes, sir.

Q. Did you know any other Marine recruiters?
A. No.

Q. Did you know how old he was?
A. I knew he was, like, 25.

Q. Was a normal for you to hang out with 25 year olds?
A. No.

Q. Now I want to talk about the night of the 12th of
October 2012.  Did you spend time with K.E.C. during that
day?

A. Yes.

Q. And where were you spending time?
A. At her apartment.

Q. And were you guys just hanging out or what were you doing?
A. We were just sitting around watching TV.

Q. And did you leave at some point that night?
A. Yes, I went home.

Q. Okay.  Did you ever come back?
A. Yes.

Q. Why?
A. Because S  called me and asked me to come back over.

Q. And what did you think you were going to do?
A. Play Beer Pong.

Q. So you were going back over to K.E.C.'s house?
A. Uh-huh.

Q. And who -- did you know who was going to be there?
A. Yes.

Q. Who did you think was going to be there?
A. K.E.C., S , and Joe.

Q. When you were driving back to K.E.C.'s house that night,
did you have any indication that K.E.C. wanted to hook up
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with Sergeant Bates?
A. No.

Q. Who was at the house when you arrived?
A. K.E.C., S , and Joe were there.

Q. You what did you do -- what did you all do when you got
there?

A. We set up the Beer Pong table and the cups.

Q. Okay.  And so was there beer then?
A. Yes.

Q. So how much beer?
A. A twenty-four pack.

Q. And who brought the beer?
A. Joe.

Q. Do you know who bought the beer?
A. Joe.

Q. So Beer Pong.  That is a drinking game?
A. Yes.

Q. And that's a team game?
A. Yes.

Q. Essentially.  So what were the teams?
A. It was me and S , Joe and K.E.C.

Q. And so who was on whose team?
A. S  was on my team and Joe and K.E.C. were on the same

team. 

Q. Okay.  How much beer -- so Beer Pong.  You have ten cups
set up on each side?

A. Yes.

Q. And then you fill the cups with some beer; is that right?
A. Yeah.

Q. So how much beer are we talking about in each of the cups?
A. Per game there's two beers per team.

Q. Okay.
A. And four beers total game.
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Q. So who was drinking that night?
A. K.E.C., Joe and S  were all drinking.

Q. Did you drink?
A. No.

Q. Okay.  So those three were the only ones drinking then?
A. Yes.

Q. When did the game end?
A. Around 2:00.

Q. What prompted the game to end?
A. We ran out of beer.

Q. So you guys drank the whole 24-pack?
A. Yes.

Q. And really those three people drank the whole 24-pack?

MJ: I'm sorry.  Hold on.  When did you start playing Beer
Pong?

WIT: I want to say at 10:30.

MJ: Go ahead.

Questions by the prosecution (continued) : 

Q. How much did each person drink, do you think?
A. S  and Joe drank the most, and then -- so they

probably had seven or eight years themselves.  Well, each
game they would have had six beers per person, but Joe --
but S  drank more, so he probably had maybe 12 beers.
And then Joe and K.E.C. should have been splitting them
equally.  So six.

Q. Okay.  So if you are going to rank, like, who was the most
intoxicated, who was the least intoxicated, who do you
think was the most intoxicated that night?

A. I believe S  was the most intoxicated.  

Q. And then who was second most?
A. K.E.C. -- Joe.

Q. So you think Joe and you think K.E.C. is the least
intoxicated?

A. Yes.
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Q. Okay.  Now, you were interviewed with -- you were
interviewed by the Normal Police Department about a month
after the incident; right?

A. Yes.

Q. And you were asked kind of similar questions on that day?
A. Yeah.

Q. In fact, the detective asked you -- I mean, he said, so
let's talk about S .  He was drinking quite a bit.
And you answered, he was just drinking -- he was just
drinking as much as K.E.C. was.  And then the detective
said, was Joe drinking the same amount also.  Was, you
know, was one person drinking more than the other.  And
you said on that day, I don't think one person was
drinking more than the others.  S  might have had a
little bit more because he was drinking mine but he didn't
drink it all.  Do you remember -- do you remember when you
gave that interview about a month after the incident?

A. I remember the interview.

Q. Yeah.  And do you see that that's a little bit different
than what you said here?

A. Yeah.

Q. So now you said you ran out of beer about 2:00?
A. Uh-huh. 

Q. Whose idea was it to go get more beer?
A. Joe's. 

MJ: I'm sorry.  Hold on.  If we are going to do this, then can
we ask the next logical question before you move on to the
next topic?  

You gave an interview a month afterwards that said that
they were all sort of drinking the same amount.  And today
you say that S  drank almost twice as much and that the
accused drank a little bit more than K.E.C.  So that's
different, understand?

WIT: Uh-huh.

MJ: Okay.  Can you tell us why your recollection is different
now than it was when you talked to NPD? 

WIT: I just remember that S  was drinking my beer, so I
just think logically he was drinking more.
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MJ: Okay.  And you just didn't think about that when you were
talking to the NPD detective?

WIT: Yeah.

MJ: So having thought about it since then, you have sort of
done the math and figured out that if there were two beers
on each side of the table and you weren't drinking, then
somebody had to be drinking for your team?

WIT: Yes.

MJ: Is that what you've kind of come to reason out?  

WIT: Yeah.

MJ: Okay.  All right.  Thank you.

Questions by the prosecution (continued):  

Q. Okay.  So now the beer is gone and basically Joe decides
it is a good idea to get more beer; right?

A. Uh-huh.

Q. What happened at that point?
A. Joe and K.E.C. went to Walmart to go get more beer, and

then me and S  went to sleep.

Q. Okay.  And so S  went to sleep.  Did you go to sleep
too at that point?

A. I started to go to bed but then I realized I had to go
back home to get my own car.

Q. Okay.  So where -- how far was home?
A. About 15 minutes from K.E.C.'s apartment.

Q. So you drove from K.E.C.'s apartment to your house?
A. Uh-huh.

Q. And then switched cars and came back?
A. Yes.

Q. How long do you think that took total?
A. Probably half an hour.

Q. Okay.  When you got back to K.E.C.'s house, was the
accused and K.E.C. back from the beer run yet?

A. No.



207

Q. Do you know when they got back from the beer run?
A. Only about five minutes after I got back.

Q. Any idea what time that was?
A. No.  A little after 2:30.

Q. Did you see -- did you ever physically see K.E.C. again
that night?

A. No.

Q. Did you hear them?
A. I heard them walk in the door.

Q. Could you tell what they were talking about?
A. No.

Q. So you just heard noises?
A. I just heard voices, but I wasn't paying attention.

Q. Okay.  Okay.  So the next morning, what did you see when
you woke up the next morning?

A. I saw Joe coming down the stairs from K.E.C.'s bedroom.

Q. And did he seem rushed?
A. Yes.

Q. Did he say anything?
A. He just asked where S  was.

Q. Did you see K.E.C. that morning?
A. Yes.

Q. And when did you see her?
A. When I walked up to her room to go to the bathroom.

Q. And did you discuss anything?
A. Not at first.  And then when I walked out of her room, she

told me her and Joe had sex.

Q. Did K.E.C. ever talk to you about that incident again
later?

A. Not until she reported it.

Q. And what did she tell you?
A. She told me that it was actually rape and not sex.

Q. That morning, did K.E.C. ever tell you that she led
Sergeant Bates up the stairs by the hand?
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A. Not that I recall.

Q. And did she ever tell you, you know, at any point that she
led him up the stairs by the hand?

A. I don't remember.

TC (Maj C ):  Okay.  Thank you.  

CROSS-EXAMINATION 
 
Questions by the defense:  

Q. Good morning, Ms. R .
A. Good morning.

Q. Do you prefer Ms. R  or S ?  
A. Doesn't matter.

Q. How long -- so said you have known K.E.C. for about eight
or nine years.

A. Yes.

Q. Okay.  And how do you know her?  How did you first come to
know each other?

A. We used to swim together when we were little.

Q. Were you family friends?
A. Not at first.

Q. Okay.  Did you ever become family friends -- your families
become friends?

A. Yes.

Q. When did that happen?
A. Our freshman year of high school.

Q. And when did you and K.E.C. start becoming close?
A. We started becoming close in seventh grade.

Q. And by the time you got to October 2012, you were very
close friends; is that correct?

A. Yes.

Q. In fact, I think you just said that you were best friends
by that point?

A. Yes.

Q. All right.  How often -- or how many days a week would you
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see K.E.C.?
A. Six days a week.

Q. And did you share the same friends?
A. Most of them, yes.

Q. All right.  And you -- I mean, so you knew each other's
friends?

A. Yes.

Q. And you frequently were together in social settings?
A. Yes.

Q. All right.  So I want to direct your attention to
October 12, 2012.  I believe you just said that you had
been making out with K.E.C. earlier that evening?

A. Yes.

Q. And at some point, you had decided to go home?
A. Yes.

Q. Okay.  And she -- but you received a phone call from
S  C ?

A. Yes.

Q. Who told you to come back to K.E.C.'s apartment?
A. Yes.

Q. Okay.  Had K.E.C. been hanging out with E  Bates
earlier that evening?

A. Yes.

Q. Did you go back to K.E.C.'s apartment?
A. I did.

Q. Okay.  And by the time you gotten there, were Sergeant
Bates and S  C  there yet?

A. Yes.

Q. Do you recall what -- approximately what time this was
around?

A. It around 9:00 or 9:30.

Q. And when Sergeant Bates showed up, he had a case of beer
with him; right?

A. Yes.

Q. Do you recall what kind of beer that was?
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A. Bud Light.

Q. In somebody said, we should play Beer Pong?
A. Yes.

Q. And at some point you did start playing Beer Pong?
A. Yes.

Q. How long after 9:00 or 9:30 did you start playing Beer
Pong?

A. An hour or so.

Q. So about an hour after everybody got there you started
playing Beer Pong?  

A. Yes.

Q. All right.  And just so -- I know you just talked about it
but, you know, just so we're clear, this game of Beer Pong
is a drinking game?

A. Yes.

Q. And it is a game where there's teams?
A. Yes.

Q. And on this night there were two players per team?
A. Yes.

Q. All right.  And each team and had ten cups?
A. Yes.

Q. Okay.  And for each game of Beer Pong, each team would
fill up those ten cups with two beers; is that correct?

A. Yes.

Q. Okay.  So approximately one beer per each five cups?
A. One beer per each five cups?

Q. I'm sorry.  One beer was distributed between five cups?
A. Yes.

Q. So during each game, each player would drink approximately
one beer?

A. Yes.

Q. But since you weren't drinking, S  drank more than
that because he was drinking your beer as well?

A. Yes.
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Q. How long did you play Beer Pong for?
A. About four hours.

Q. Okay.  So if you guys got there at 9:00 or 09:30, you
started the Beer Pong game around 10:00 or 10:30; is that
correct?

A. Yes.

Q. And when did the game end?
A. Around 2:00.

Q. How do you know it was around 2:00?
A. Because Joe and K.E.C. were going to go get more beer, but

me and S  told them that you can buy beer after 2:00
so there's no point in going.

Q. Okay.  So you knew that they stopped selling beer at 2:00?
A. Yes.

Q. And by that time -- by the time you had run out of beer,
they had actually passed that time?

A. Yes.

Q. Now you were with -- well, let me back up.  So it was you,
S  C , Sergeant Bates, and K.E.C.; is that
correct?

A. Yes.

Q. And you -- all four of you were pretty much together the
whole evening; is that correct?

A. Yes.

Q. All right.  So you had an opportunity to observe K.E.C.
that whole night?

A. Yes.

Q. And did you notice that they were interacting in a way
that made you feel like something was going to happen?

A. Yes.

Q. Is that correct?  And by "something" you mean something
sexual?

A. Yes.

Q. And you thought this because of the way K.E.C. was acting
towards Sergeant Bates; is that right?

A. Yes.
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Q. And you've known K.E.C. her own life?
A. Yes.

Q. Or for a significant period of time at that point.  And
you had seen K.E.C. interact socially before?

A. Yes.

Q. So you knew, based on all of that -- based on your
experience with K.E.C. that she was acting in a way that
would indicate that something might happen between her and
Sergeant Bates?

A. Yes.

Q. All right.  So while all of this going on in the
background, you guys are playing Beer Pong.  And we have
already established that there are two teams.  And it was
you and S  on a team; is that correct?

A. Yes.

Q. And then it was K.E.C. and Sergeant Bates on the other
team?

A. Yes.

Q. But you never noticed Sergeant Bates sliding his beers to
K.E.C., did you?

A. No.

Q. So it appeared to you that Sergeant Bates was drinking his
beers and K.E.C. was drinking her beers; right?

A. Yes.

Q. And so you just said that whole night you think K.E.C.
drank about six beers?

A. Yes.

Q. Okay.  Could it have been less than that?
A. Well, at the end of the night, she started saying that she

didn't want to be hungover for work.  So I think she
stopped drinking as much.

Q. Okay.  So it -- so let's unpack that a little bit.  The
Beer Pong game you said went on for about four hours?

A. Yes.

Q. But at some point during that game, she actually stopped
drinking?

A. Or she slowed down.
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Q. Okay.  When did that happen?
A. Probably about 1:00.

Q. So about an hour before the game ended?
A. Yes.

Q. And how do you know she slowed down?
A. Just because I remember her saying she didn't wan t to be

hungover for work in the morning.

Q. Okay.  So she actually verbalized to you that she  intended
to slow her drinking down?

A. Yes.

Q. Or potentially stop her drinking?
A. Yes.

Q. In order to avoid being hungover the following mo rning?
A. Yes.

Q. Now again you had known K.E.C. for a while at tha t point
and you hung out quite frequently.  Did K.E.C. drin k a lot
at that point?

A. Yes.

Q. How many times a week would you say you drank alc ohol?
A. About three or four times a week.

Q. All right.  And are you generally familiar with t he
effects of alcohol?

A. Yes.

Q. And have you seen K.E.C. get drunk on previous oc casions?
A. Yes.

Q. So you've had an opportunity to observe how she b ehaves
when she is intoxicated?

A. Yes.

Q. What are sort of the observations that you have h ad while
she's intoxicated?

A. She would be loud and she would start dancing aro und.
Sometimes she would fall down.  She would slur her words.
She wouldn't be able to function.

Q. Okay.  So it became visibly apparent when she was
intoxicated?

A. Yes.
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Q. That night, did you notice her slurring her words ?
A. No.

Q. Did you notice her falling down or stumbling?
A. No.

Q. Did you -- did she have any issues with the clari ty or
coherence of her speech?

A. No.

Q. Did you form an opinion as to whether or not she was
drunk?

A. I believe that she was tipsy, but she was not dru nk.

Q. Okay.  What do you mean by that?
A. She was just feeling -- she was feeling good and loosening

up, but she still knew what was happening around he r and
she was coherent.

Q. Okay.  So some time around 1:00, she either stopp ed
drinking or at least slowed down her drinking?

A. Yes.

Q. Okay.  And based on that, do you think that it's probable
that she drank less than six beers?

A. Probably.

Q. Okay.  And so some time around 2:00, the beer act ually ran
out?

A. Yes.

Q. And there was some talk about going to get more b eer?
A. Yes.

Q. Is that right?
A Yes.

Q And K.E.C. and Sergeant Bates did, in fact, go and  try to
get more beer; is that right?

A. Yes.

Q. And you said that while they were gone, you ran h ome to
your house to -- was it change cars?

A. Yes.

Q. Okay.  And you said you live about 15 minutes awa y?
A. Yes.



215

Q. How long after -- well, let me ask you this:  Did  you
leave before Sergeant Bates and K.E.C. went to Walm art or
after?

A. I believe we left at the same time.

Q. Okay.  And how long would you say you were gone f rom
K.E.C.'s apartment?

A. Thirty minutes.

Q. And you said that you actually returned to K.E.C. 's
apartment about five minutes before Sergeant Bates and
K.E.C. got back?

A. Yes.

Q. And so that would have been around 2:30 then?
A. Yes.

Q. Did you have an opportunity to talk to K.E.C. whi le she
was out trying to get more beer?

A. Yes.

Q. Okay.  Was that by phone call?
A. Yes.

Q. Did you know any notice anything unusual about th e way she
was speaking?

A. No.

Q. She wasn't slurring her words?
A. No.

Q. Did it sound to you like she was sober on the pho ne?
A. Yes.

Q. Okay.  And what was K.E.C. talking about on the p hone?
A. She was talking about how she couldn't find Joe a nd that

she was just trying to look for him.  

Q. Did she ultimately find Joe when she was on the p hone with
you?

A. Yes.

Q. Where was Joe?
A. I believe he was by his truck.

Q. Okay.  But again, it appeared to you, based on yo u knowing
K.E.C. that when you were talking to her on the pho ne at
that time she was sober?
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A. Yes.

Q. So you got back to -- you got back K.E.C.'s place  around
2:30 as well?

A. Yes.

Q. Approximately?
A. Yes.

Q. And where did you go when you got back?
A. I went down to the basement.

Q. And you said that you heard them come back becaus e you
heard them talking?

A. Yes.

Q. But you couldn't -- could you tell what they were  saying?
A. No, I just heard their voices.

Q. Okay.  So you were aware that they were back, but  you
couldn't tell that they were talking about?

A. Yes.

Q. Did you notice anything else that night before yo u went to
sleep?

A. No.

Q. All right.  And did you, in fact, go to sleep sho rtly
thereafter?

A. Yes.

Q. So let's jump to the next morning.  What time
approximately did you wake up?  Do you remember?

A. No.

Q. But when you wake up, you went upstairs?
A. Yes.

Q. And what did you see when you went upstairs?
A. I saw Joe coming down the stairs from K.E.C.'s ro om.

Q. Okay.  So K.E.C.'s room is on the --
A. Third level.

Q. The third?
A. There is basement, the mid-level and then the ups tairs. 

Q. Okay.  So there is sort of three levels?
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A. Yes.

Q. And the second level is the main level; is that correct?
A. Yes.

Q. So K.E.C.'s room is on the third level, so the top level?
A. Yes.

Q. And you saw Sergeant Bates coming down from the second
level -- sorry -- from that third level to the main level?

A. Yes.

Q. And he asked where S  was?
A. Yes.

Q. Did you notice anything unusual about him?
A. He was just rushing.

Q. Okay.  Do you know why that is?
A. I assumed that it was because he was late for his workout.

Q. And you went upstairs to K.E.C.'s room after that?
A. Yes.

Q. Okay.  Why did you go up to K.E.C.'s room?
A. To use the restroom.

Q. Okay.  And sort of describe to us where the restroom is
upstairs on that third level.

A. It is in K.E.C.'s room, right when you walk into the door
of her bedroom.

Q. So it is actually inside of K.E.C.'s bedroom?
A. Yeah.

Q. Okay.  So you went into K.E.C.'s room to use the bathroom?
A. Yes.

Q. Where was K.E.C. when you went into her bedroom?
A. She was in the closet picking out clothes. 

Q. Okay.  And was she -- was she doing anything else?
A. No.

Q. Was she talking?
A. She was talking.

Q. Okay.  Do you remember what she was saying?
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A. No.

Q. Right.  Was the first thing you actually remember  her
saying?

A. I had sex with Joe last night.  

Q. Okay.  Did she at some point say something along the lines
of, oh, it's you?

A. Yeah, she did say that.

Q. Okay.  So was that before or after you had gone i nto the
bathroom?

A. It was after I had gone to the bathroom.

Q. Okay.  So you had actually gone into the bathroom .  You
heard K.E.C. talking in her closet?

A. Uh-huh.

Q. And then when you came out of the bathroom she sa id, oh,
it's you?

A. Yes.

Q. And why do you think that is?
A. I think that she thought I was Joe.

Q. Okay.  And after that, what did she say?
A. Then she said that she and Joe had sex last night .

Q. Okay.  I know this is not a request, but could yo u say it
exactly the same way she said it?

A. She said, so we me and Joe kind of had sex last n ight.

Q. Okay.  And how did you interpret that tone and
connotation?

A. That she wasn't expecting it to happen but it did .  She
didn't really have anything to say about it.

Q. Okay.  Did she make a face at all or did she, lik e, have
an expression on her face?

A. No.

Q. Was she acting unusual?
A. No.

Q. Was there anyone else around at this time?
A. No.

Q. So it was just the two of you in the house?
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A. Yes.

Q. And just to be very clear, she did not tell you at that
time that she had been sexually assaulted?

A. No.

Q. She didn't tell you that it was nonconsensual?
A. No.

Q. She didn't say that she had been pinned down by her hands?
A. No.

Q. Did you notice any injuries on her wrist or anything like
that?

A. No.

Q. So when did K.E.C. actually tell you that she was now
claiming that this was a sexual assault?

A. It wasn't until about a week before she reported it.

Q. And how many weeks after the actual incident was that; do
you remember?

A. About three weeks.

Q. Okay.  Okay.  I just want to go back and just clear up a
couple of things.  Sorry to take this out of order.

But back while you guys were playing Beer Pong, you never
noticed anyone drinking anything other than the Bud Light;
is that correct?

A. I don't recall anything else.

Q. Okay.  So you never saw K.E.C. drinking any other sort of
liquor or beer or anything like that?

A. No.

Q. Okay.  So just a few more questions for you.  We have
already talked a lot -- you talked with Major C  a lot
about, you know, you have known K.E.C. for a long time.
You guys are really close friends at this point.  Do you
have any opinion as to whether or not she's a truthful
person?

A. I believe that she's not.

Q. She's not a truthful person?
A. Yes.

Q. And just one final question:  When was the last time
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K.E.C. tried to contact you?
A. On Monday.

Q. On Monday?  Okay.  And how was that?
A. She texted me.

Q. Okay.

[The defense conferred.] 

Questions by the defense (continued):  

Q. Just one final question:  Do you know whether or not
K.E.C. hung out with E  Bates after this incident?

A. She did.

Q. She did?
A. Yes.

DC (Capt C ):  Thank you, sir.  That's all I have.

MJ: Thank you.

TC (Maj C ):  I just have a couple quick questions for you.

REDIRECT EXAMINATION 
 
Questions by the prosecution:  

Q. When you were playing Beer Pong, were you guys using
measuring cups or anything to measure how much beer was
going to go into each glass?

A. No.

Q. And could you see how much beer was going in the
glasses -- in the cups on the other side of the table?

A. I watched them pour them in there.

Q. So you watched every single time?
A. Yes.

Q. So every single time you saw exactly how much went in to
every single beer cup over the entire for hours?

A. I didn't see exactly how much, but they were roughly the
same.

Q. But you were paying close attention to every time the beer
was poured?
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A. No.

Q. Okay.  Was anybody ever drinking cans on the side  or was
it solely limited to the cups?

A. It was just the cups.

Q. So you never saw anybody else drinking a can?
A. No.

Q. Did you ever see K.E.C. -- you never saw how K.E. C. was
acting at Walmart?

A. No.

Q. Right?  And you never saw how she was acting afte r
Walmart?

A. No.

Q. And you said that you thought K.E.C. was acting
flirtatious during the Beer Pong game?

A. Yes.

Q. Was she ever holding hands with Sergeant Bates?
A. No.

Q. Did she ever kiss him on the cheek?
A. No.

Q. Did she ever hug him?
A. No.

Q. And did he ever do any of those things with her?
A. No.

Q. Were they ever tickling each other?
A. Not tickling, no.

Q. When was the last time that you saw K.E.C.?
A. I saw her on Monday.

Q. You saw her on Monday?
A. Yeah, we just bumped into each other.

Q. How about before then?
A. January, maybe.

Q. Are you guys still friends?
A. No.
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Q. When did you stop being friends?
A. A year ago, year and a half ago.

Q. Okay.  And when was the last time you saw Sergeant Bates?
A. I saw him a few weeks ago.

Q. And why -- how did you run into him?
A. I was babysitting his son.  I went over to his house.

Q. So you are friends with his family then?
A. Yes, I'm friends with E .

Q. And how many times do you think you hung out with him, you
know, since October 2012?

A. Quite a few times.

TC (Maj C ):  Okay.  Thank you.

EXAMINATION BY THE COURT 
 
Questions by the military judge:  

Q S , you indicated that K.E.C. was hanging out with
E  on this same day that the Beer Pong occurred?

A. Yes, it was earlier that day.

Q. What kind of a relationship did she have with E ?  Do
you know?

A. She told me that they were friends.

Q. So you testified that you saw K.E.C. on the couch -- or
throughout the evening, rather, flirting with the accused
and that in your opinion it looked like there was a
possibility that they were going to hook up; is that
right?

A. Yes.

Q. I think the term you used was that something could happen?
A. Yes.

Q. Did you mean -- I mean, is that basically you thought they
might end up in some sort of a sexual encounter?

A. Yes.

Q. Okay.  "Hook up" is the way we usually call it; right?
A. Yes.

Q. Help me to understand this, okay?  Your friends with
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E .  She's friends with E .  And you see the two of
them on the couch about to commit adultery and you don't
maybe--

A Well, I never --

Q -- there is a friend you should grab her and say, what are
you doing? 

A Before this happened, me and E , we weren't really
friends.  We hadn't really hung out a lot.  That was her
in K.E.C. and I never saw them on the couch.

Q Okay.  But during the game -- you said during the game you
saw them.  You are the one that testified that your
observations of K.E.C. and the accused that evening, you
suspected that they were attracted to each other and that
something might happen.  That they might hook up.

A. Yes.

Q. You knew that K.E.C. was friends with E ?
A. Yes.

Q. Okay.  How is it that you don't think that it is
appropriate to intervene and say, that's a married man,
what are you doing?

A. I did -- she has done stuff -- she has never had sex with
a married man before, but she -- I just know the way that
she is. 

TC (Capt M ):  Objection, 412.

MJ: Right.  That is not the question that I'm asking, okay?  I
guess the question I'm asking really doesn't have any
relevance to anything anyway.  It's -- so I will withdraw
my own question and, obviously, I am not going to give any
-- I don't know where the witness was going with what she
was about to say, but I'm certainly not going to speculate
to it and I wouldn't consider it anyway.

Questions by the military judge (continued):  

Q Your testimony is that you have seen her drunk on several
-- on multiple -- well, on occasions before and that in
your opinion, she was tipsy but not drunk.

A. Yes.

Q. Now, I think I understand the concept of Beer Pong and it
involves playing a version of ping pong as well; correct?

A. Yes.
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Q. Ping-pong requires a certain amount of physical d exterity,
agreed?

A. Yes.

Q. I mean, it's not, you know, you are not sitting o n a
couch.  You are able to actually watch somebody mov ing
around, whether they have enough hand/eye coordinat ion to
actually hit a ball?

A. Yes.

Q. Agreed?
A. Yes.

Q. Was she able to actually hit the ping-pong ball?
A. In Beer Pong you just throw the ball. 

Q. You just throw it?
A. Yeah.

Q. Okay.  Well, I guess we all have different versio ns of
Beer Pong.  So in this version, you are trying to t hrow
the ball.  Do you have to bounce it over the net an d then
have it go in?  

A. You just throw it or you can bounce it.  There is  no net.
You just try to get it in the cup.

Q. Okay.  So it's not as difficult as trying to hit the ball
with the paddle?

A. Yeah, no.

Q. But nonetheless, she is standing the whole time?
A. Yes.

Q. Was she able to actually throw the ping pong ball  into the
cup on occasion?

A. I don't remember if she made it, but she was able  to throw
it and hit the cups. 

Q. Okay.  So in your mind did it -- again, did you s ee
anything about her physical dexterity that suggeste d to
you that she was getting really drunk?

A. No.

Q. That -- do -- when you said that you think that s he was
only tipsy, are you accounting for her ability to - - you
know, the way she was actually play the game?

A. Yes.
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Q. As well as the lack of slurred speech and everyth ing else
you already talked about; right?

A. Yes.

Q. Did you ever see the accused drink any of the cup s of beer
that K.E.C. would have had to have drunk?  So if I
understand correctly, if the opposing team -- if yo u and
your teammate score on K.E.C. and the accused, they  have
to drink; correct?

A. Yes.

Q. They have to drink one cup a piece or just one be tween the
two of them?

A. One between the two of them.

Q. One between the two of them.  So is it -- do they  rotate
back and forth or do they each take a swig of it or  how do
you do it? 

A Yes, it's -- they switch who drinks each time a cu p is
made.

Q. Okay.  So they switch.  They alternate?
A. Yes.

Q. Were there occasions -- do you recall -- where th e accused
was drinking for K.E.C?  In other words, she says, you
know, I can't drink anymore.  I don't want to drink
anymore.  You take this one too? 

A. I just remember at the end of the game he started  -- when
she said that she didn't want to be hungover in the
morning.

Q. So much like your partner was covering your share  of the
alcohol --

A. Yes.

Q. Do you recall that happening with the accused whe re he was
drinking more than his fair share for the team?

A. Yes, at the end of the game.

Q. Okay.  Just towards the end of the game?
A. Yes.

Q. You said that was somewhere between 1:00 and 2:00  or so?
A. Yes.

Q. When you described that she was upstairs in the c loset
picking out clothes and talking, did it appear to y ou that
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she thought she was talking to the accused in the
bathroom?

A. When she was surprised that it was me, I assumed that she
thought that she was talking to Joe.

Q. Okay.  So when you say "talking" that means different
things.  Did it sound to you that she was just talking to
herself or she was singing a song or did it sound like she
thought she was actually talking to somebody and she
didn't realize that it wasn't who she thought it was?

A. I don't remember that clearly.  I just remember hearing
her voice.

Q. Okay.  When you said that she did not appear or when she
said, so me and Joe kind of had sex last night, did she
appear upset in any way to you?

A. She just seemed surprised that it happened.

Q. Did it look like she had been crying?
A. No.

MJ: Trial counsel, questions in light of mine?

TC (Maj C ):  No, sir.

MJ: Defense.

DC (Capt M ):  Sir, I just have a few.  Also in Major C 's
as well.

MJ: Right.  Understand.

RECROSS-EXAMINATION 
 
Questions by the defense:  

Q. So in light of what the military judge just asked you, did
she appear guilty to you when she made that statement?

A. No, not -- no.

Q. Okay.  And at the time -- so on October 12, 2012, were you
aware that Sergeant Bates and E  Bates had separated?

A. Yes.

Q. Okay.  So there was something going on in their marriage
where they were apart from one another?

A. Yes.
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Q. And just to be clear, when -- while you were playing Beer
Pong, it was two cans of beer per team, so it was
essentially what can per person per game?

A. Yes.

Q. Is that correct?  Okay.  And then Major C  was asking
you about you didn't physically observe K.E.C. while she
was at Walmart.  You just talked to her on the phone;
right?

A. Yes.

Q. Okay.  So based on what you saw of her throughout the
evening, would it surprise you if she said that she was so
drunk she had to crawl up the stairs on all fours?

A. I would be surprised.

Q. Okay.  Thank you, sir.  That is all I have.

EXAMINATION BY THE COURT 
 
Questions by the military judge:  

Q You said that you hadn't spoken much with K.E.C. in the
recent past.  Did you ever talk to her about the fact that
you were going to be a witness in this?

A. No.

Q. So she's never asked you about what you were going to
testify or anything like that?

A. No.

Q. At any point after this happened, did you and she ever
discuss whether or not somebody was going to tell E
that this had occurred?

A. Yes.

Q. How did that conversation -- 
A. We were -- me, S , and K.E.C. and E  were over at

E 's house, and then K.E.C. had asked me and S  if
they thought that we should tell E  they had sex.  And
we told her it was her decision whether she told her or
not.

Q. And when was that?
A. Just a week or so after it happened.

Q. A week or so after it happened, but before she told you
that it was now -- according to her -- a sexual assault?
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A. Yes.

Q. So when she -- when K.E.C. and you and S  discussed
whether or not you should let E  in on the fact that
this sex had occurred, at that point, you still believed
that this was consensual sex?

A. Yes.

Q. Correct?
A. Yes.

Q. It is not really important what you believed but, I mean,
that's when K.E.C. was maintaining?

A. Yes.

Q. At that point, she was going to tell E , I slept with
your husband?

A. Yes.

Q. Some words to that effect?
A. Yes.

Q. Am I mistaking that at all?
A. No.

Q. Okay.  And it wasn't until several weeks later that it
became, hey, I think this was actually a rape?

A. Yes.

Q. Not consensual sex?
A. Yes.

Q. Any questions in light of that?

TC (Maj C ):  None, sir.

MJ: Defense.

DC (Capt M ):  None from the defense, sir.

MJ: Okay.  Subject to recall just in case?

TC (Maj C ):  Yes, sir.

[The witness was warned, subject to when recall, was excuse, and 
withdrew from the courtroom.] 

MJ: All right.  Let's take ten minutes before we call the next
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recess.  

TC (Maj C ):  Yes, sir. 

MJ: Court is in recess.

[The court-martial recessed at 0930, 13 August 2014.] 

[The court-martial was called to order at 0940, 13 August 2014.] 

MJ: Court is recalled order.  All parties are present again
that were present when we took a health and comfort
recess.  Trial counsel, please call your next witness.

TC (Maj C ):  Yes, sir.  At this time, the government calls
K.E.C.

Ms. K.E.C., a civilian, was called as a witness by the 
prosecution, was sworn, and testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. And can you state your full name and spell your last name
for the record?

A. K.E.C.

Q. And K.E.C, do you go by K.E.C.?
A. Yes.

Q. What is your current city and state of residence?
A. Bloomington, Illinois.

Q. What do you do there, K.E.C.?
A. I am a security officer and then I go to school full time.

Q. And what type of school did you do?
A. I go to Everest University online.  It's a college.

Q. And how old are you, K.E.C.?
A. I'm 20 years old.

Q. I want to take you back to the spring of your senior year
of high school.  Do you recall that time?

A. Yes.

Q. Were you thinking about doing the military?
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A. Yes.

Q. Why?
A. It has just always been kind of something that I wanted to

do.  College -- it was between college and military .  So I
just always had it on the back burner.  And then al l the
recruiters came to school and I just kind of took i nterest
in it.  So I was talking to different people.  So - -

Q. While you were kind of taking interest and thinki ng about
it, were you leaning toward any particular branch o r what
were you thinking about as to which branch of servi ce you
joined?

A. I kind of was in between all of them, but I ruled  out Air
Force because I couldn't fly, and then it was betwe en the
Army and Marines, and that was who I saw most of th e time
at school anyways.

Q. What do you mean by that?  "That was who I saw mo st of the
time at school?"

A. I mean, I didn't really see many Navy recruiters or Air
Force recruiters.  I mean it might have just been m y
schedule, because they only came on lunch hours and  I had
a different schedule senior year because I did work
programs so I was only there for half the day.  So,  I
mean, Marines and Army is really who all I saw,
recruiter-wise.

Q. When was the first time that you interacted with the
accused in this case, Sergeant Bates?

A. I'm not really sure.  And -- I -- it had to be so me time
senior year because they were there all the time.  So that
was the first -- I don't remember exactly, but I ma de an
appointment with him to go just to talk to him.

Q. What -- okay.  So at some point in your senior yo u talked
to Sergeant Bates.  Where did you talk to him?

A. In our, like, little cafeteria area.  Like our ca feteria
is one -- in one place, and then there's like a lob by-type
area.  So they would always just set up right there , and
that's where I went and talked to him.

Q. And can you kind of explain kind of the scene for  the
military judge?  Was he at a table?  Was he just st anding
around in his uniform?  

A. Like they had their own little table like for wha tever
stuff they had, and then they were in uniform.  And  they
were just kind of like the hall -- there was a hall way
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that everyone had to pass through, so everyone had to pass
them.  And then they would just try to, like, talk to
people or try to get them to sign or to come in and talk
to them.

Q. The first interaction you had with the accused in high
school, did you go up to his table or did he call you over
to the table?

A. Honestly, I don't remember.

Q. Do you remember anything at all about that initial
interaction?

A. Just pretty much talking to him.  He said that I should
come talk to him at his office and get more acquainted
with how the whole process works and just to make an,
appointment because I was -- I remember that I was in a
rush to get to class because it was like the last five
minutes before we had to get to class.

Q. Anything about that interaction that seemed unusual to you
at the time?

A. Not really, no.

Q. Did he look the way he roughly looks here today in court?
A. Yes.

Q. Were you attracted to him at that point in time?
A. No.

Q. Did you flirt with him when you met him in high school?
A. Not at all.

Q. After that initial time there in high school, when was the
next time you interacted with the accused?

A. It was at a party at his house that S  and S
invited me to.  And that was the next time that I saw him.
I didn't realize who it was though because, I mean, I
didn't really -- because I didn't show up for the meeting
or the appointment that I had set with hi.  So I didn't
realize who it was at first.  Then we kind of started
talking and then he told me that it was -- that I didn't
show up for my appointment.  So then it kind of clicked in
my head.

Q. Sorry.  Let me back up.  So when you talked to him in your
high school, you talked to him at your little table -- or
his little table?

A. Right.
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Q. And then you set the appointment? 
A. Yes.

Q. And what was your understanding of where that appointment
was going to happen and when it was going to happen?

A. The armed forces building in town, which is in like our
College Hills Mall area.  So it is an office where all the
branches, like, the recruiters are one building, and
that's where it would be.  And then I just set like a
certain date that I was supposed to show up for -- but it
conflicted with my schedule so I never just ended up
going.

Q. As you said when you went to the party at his house, you
were with S  and S .

A. Yes.

Q. I want to take them in turn.  Can you explain to the judge
how you knew S ?

A. S  was from school.  So I knew him -- freshman year, I
think I met him.  And then we kind of just stayed friends
all through high school really is how I knew him.  Because
I was new -- completely new to the area and high school,
so I was just kind of making friends as I went along.

Q. How about S ?  And to be clear, when I say "S " I
mean S  C .  Is that who you mean?

A. Yes, sir.

Q. S  R .  How did you know her at that point in time?
A. I had known her for a while at that point because we swam

together and I knew her since I was at least 10 or 11.  So
I met her on the swim team and that we just kind of became
closer and closer as the years went on.

Q. So when you went to this party at the accused's house with
S  and S , whose house did you think you were going
to?

A. They told me that it was their house.  It was her -- well,
his wife and their house.  So it was their residence,
their house.

Q. And who you did you think these -- you said you didn't
realize until you got there that it was a recruiter.  

A. Right.

Q. Who did you think these people were?
A. Honestly, I didn't know.  I was just kind of riding along
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with the flow, honestly, because I trusted S  and
S .  So --

Q. Can you describe what this party was like or the social
gathering at the accused's home was?

A. I mean, there was just quite a few people there and there
was Beer Pong out in the garage.  And then in the house,
like, their kitchen, they just had alcohol there and just
kind of going back and forth from inside to outside.

Q. At that party, do you have a chance to interact with the
accused?

A. Yes.

Q. What, if anything, did you discuss then?
A. I mean, the initial, like, getting there, when we

discussed that, hey, you made an appointment with me.  You
didn't show up, and then realizing that was him.  And then
didn't really say much after that.  And then we went
inside because he said that -- to, like, have a Flaming
Dr. Pepper and I didn't know what that was -- which is an
alcoholic drink -- and then kind of just went inside and
that's pretty much it.  Didn't really remember any other
conversations really.

Q. How old did you think he was at that point in time?
A. Honestly, I had no idea.  I knew that with a kid and a

wife he had to at least have been in his thirties.  I
didn't know how long he had been in the Marine Corps for,
so --

Q. So was it odd to you with a kid and a wife and you think
he is in his thirties that you are at a party at his
house?

A. A little bit.  I mean, it kind of seemed that they were
hosting a party, I guess.  But I -- I didn't really think
anything of it, honestly, at the time.

Q. At the party did you look substantially the same way looks
here today?

A. Yeah.

Q. Were you attracted to him at the party?
A. No.

Q. Were you flirting with him at the party?
A. No.
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Q. Did you feel like he was flirting with you at that party?
A. Yes and no.  I mean, it kind of just -- I didn't really

know him.  So I don't know if that which just him being
outgoing or what.  But it kind of just -- something just
didn't set right with me.  So -- but that's just my
feeling.

Q. After that, were there -- so between -- I guess this is
kind of a timeline here.  So we have the time you meet him
in high school some time in your senior year, this party
that we discussed, and then we have the incident in
October 2012.  Did you see him at any other parties
between the first party and the October 2012 incident?

A. There was -- because I had gone to a couple more parties
and he was there another time, I think, but he wasn't
there every other time.

Q. So when he wasn't there, it was still at his house?
A. Yes.

Q. Was his wife there at those times?
A. Yes.

Q. And what was your understanding of their relationship?
A. I mean, I knew that they were married and they had their

kid, but my understanding was that they didn't really have
a very good relationship at all.  So, I mean, with him
being gone, most of the time they were either separated --
and the only couple of times was the first party that I
saw him and then one other party.  But other than that, it
was just her.  And then she talked to me about other
stuff, but --

Q. When did you graduate from high school?
A. May of 2012.

Q. At that point in time, where were you living?
A. I lived in my own apartment.  It was my -- it was college

living, but you didn't have to go to college to live
there.

Q. Still in Bloomington? 
A. It was in Normal, but it's -- Bloomington and Normal is

pretty much the same thing.  It's just the dividing line.

Q. When did you -- when is your birthday?
A. .
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Q. So on May 31, 2012, you were how old?
A. Eighteen.

Q. So you -- when you graduated high school, you just turned
18?

A. Right.  I graduated high school before I turned 18.  It
was like a week or two before so I was 17 and then I
turned 18 after.

Q. When you are living in this apartment on your own after
you graduate, what are you doing to occupy yourself?

A. I had -- I think I had two jobs at that time and then I
was going to Hartland, so I was pretty much work and
school.  And then when I could I just -- I'd go out with
S  just to kind of be social.

Q. Was your intent still at that point in time to eventually
join the military?

A. Yes.

Q. I wan to take you to the day of October 12, 2012.  Do you
remember that day?

A. Yes.

Q. What, if anything, did you do during the day?  We are
obviously going to talk about the night, but during the
day, what were you doing?

A. I don't remember exactly what I was doing, but I know that
S  and I were hanging out the majority of the day, just
kind of doing whatever.  Because I think I had the day off
because I just remember the majority of the day being with
her.  But other than that, I don't know specifics of what
we did.

Q. Where were you hanging out?
A. It was between my apartment and then just running errands

really.  Driving.

Q. Were you drinking during the day?
A. No.

Q. How about eating?  Do you recall what you were eating,
what you did that day, anything unusual?

A. Not really.  Just -- I'm pretty sure we went out to lunch
because that's usually what we do when we are together.
But other than that, not really sure. 

Q. And what was -- initially what was your plan for that
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evening?
A. Just to hang out, girls night, movies, pretty much.

Q. Did there come a time that S  and the accused
contacted you with a different plan?

A. Yes.  They were at a concert that night at ISU, which was
literally -- I was on campus -- living on campus.  So it
wasn't very far for me, the concert wasn't.  And so they
were texting me because they didn't want to go back to
Sergeant Bates' house and -- where his wife was.  So they
contacted me and asked if they could come over.

Q. What did you think about that?
A. I honestly didn't think anything of it.  I mean, if they

wanted to come over and hang out -- but they -- then they
brought up -- I don't know who brought up Beer Pong and
wanted to play.  I was like okay.  That's fine.  So --

Q. So help me understand.  So you meet the accused at the
high school then?

A. Right.

Q. And he was there in uniform.  And then you kind of
interact with him at these parties and you think he is 30
and he is married and he has got a kid.  And now he is
with S  and they are going to come over and hang out.
Was that weird to you or unusual?

A. I mean, I thought it was weird that he was with S  --
like I figured like it would just be S .  But then
him, like, kind of tagging along too.  I mean, just
because he didn't want to go back to his wife, that kind
of was a little weird.  That's just what I -- that's what
I kind of thought.

Q. When you found out he was coming over that night, did you
think he was coming over to hook up with you?

A. No.

Q. Were you excited about the chance that maybe you could
hook up with him?

A. No.

Q. Had anything changed from the last time you saw him at a
party at his house until then that made you feel like, oh,
you know, now may I'm attracted to him?

A. No.

Q. So the Beer Pong plan gets set.  How does alcohol -- where
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is the alcohol coming from?
A. Sergeant Bates had gotten it on their way over to my

place.  And they -- when they were on my doorstep, they
had the 24-pack, the case.

Q. And they are there, you are there.  Who else was there?
A. Me, S , S , and then Sergeant Bates.  And then I

had two other roommates, but one roommate wasn't home and
then the other roommate, she never came out of her room or
comes out of her room in general.  So she was in her room
the whole night.

Q. The roommates that you had, were they -- like, had you
chosen them or did you just find them -- 

A. It was roommate match.

Q. What is that?
A. It means that -- there's four bedrooms in the apartment,

so because I didn't move in with friends or anything, they
just randomly matched me with girls.  So I was in the
apartment a couple months by myself, and then a female
showed up like two months later and she was my roommate.

Q. So for the purposes of that night, it was the four of you
there?

A. Right.

Q. Can you explain to the military judge how your apartment
is laid out just generally?

A. You walk in -- you walk in -- you walk in my front door
and there's a big open area:  The living room.  And then
the kitchen is behind it and there's a half bath there.
So, like, it's all open area.  And then you go -- right
were the door is, you go up the stairs and then there's
two bedrooms to the left and the right.

So my bedroom is on the right-hand side.  And then when
you are back on the main floor, there are stairs to go
downstairs into the basement, and then there's two more
rooms down there.  

MJ: Where was your roommate who never came out that night?

WIT: She is across -- she's upstairs across from my room.

ACC: Okay.

Questions by the prosecution (continued):  
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Q. Where are you hanging out when S  and Joe -- excuse
me -- the accused come and S ?  Where are you guys all
hanging out?

A. In my living room.

Q. And what is -- how did the idea of Beer Pong come about?
A. I don't -- like I said I do remember who suggested it,

whether it was S  and Bates or if it was S  and I.
It just kind of -- just something to do, really.

Q. Had you played Beer Pong at your house before?
A. Yes.

Q. What did you use to -- as the playing surface?
A. My bathroom door.

Q. Okay.
A. So, like, the half bath that's right there off the

kitchen, that is the door that we used.  We just took it
off the bolts and put it on barstools.

Q. Okay.  I'm going to walk towards you, and when I'm kind of
the distance from you the length of the -- just tell me to
stop, okay?

A. Stop.

TC (Capt M ):  All right.  So for the record I am now
approximately -- and I'll let defense counsel -- eight
feet.  

MJ: Are we talking about the length of the door?

TC (Maj C ):  Yes, sir.

MJ: So a standard eight-foot door.  Agreed, defense counsel?

DC (Capt M ):  Yes, sir.

MJ: Okay.

Questions by the prosecution (continued):  

Q. When you were playing Beer Pong -- I want to kind of break
it down, what's happening.  So the eight-food door is
laying on these -- 

A. Bar stools.

Q. Bar stools.  What are you using for the cups?
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A. Just red Solo cups. 

Q. And how is the game played?  How did you all play the game
of Beer Pong?

A. You -- I mean, it's 4, 3, 2, 1, the cups like in a
pyramid.

Q. So the back row is four, then three, then two, then one?
A. Yes, sir.

Q. How were the pyramids?  Are they pointing towards the
other team or they pointing towards the people behind the
table?  

A They are pointing towards the other team so, like, the
first cup is like that way to the opposite team.

TC (Capt M ):  Let the record reflect the witness has pointed
towards the trial counsel showing that the point was
directed towards the other team.

MJ: Kind of like bowling pins?  Set up the same way.

WIT: Yes, sir.

MJ: So the one pin is the one closest to the opposing team?

WIT: Yes, sir.

MJ: Okay.

Questions by the prosecution (continued):  

Q. So each side has got ten cups.  Is there a net in the
middle?

A. No.

Q. Is there anything else on the table?
A. Besides the doorknob, no.

Q. And there's no other -- other than the ping pong balls, is
there anything else you need to play this game?

A. Just besides beer.

Q. How do you play?
A. Pretty much, I mean, you take your shots.  And then it --

whenever the opposite team makes the cup, you pull the cup
and drink it.  And then the losing team has to drink the
opposite team's cups.
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Q. So let's break that down a little bit.  When you say you
take a shot, what do you mean by that?

A. Like you have the two ping-pong balls, and then y ou shoot
to the other side to make the cups on the opposing team.

Q. So when it's your turn to shoot, you are throwing
ping-pong balls at the other team's cups?

A. Yes.

Q. And how do you score a cup, as you said?
A. When you make the ping-pong ball in the cup, that 's -- you

pulled that cup out of the triangle and then you dr ink
that cup, and then you set it aside.

Q. So if you threw the ball and you landed in one of  my cups,
I am then taking that cup and I am drinking it?

A. Yes, and then you set it to the side so it's not in play
anymore.

Q. As you eliminate cups, what is happening to the r est of
the cups?

A. What do you mean?

Q. So like you started with ten and now you've made four cups
and now you only have six.  Is anything happening?

A. No, you just have to keep drinking those, and the n once,
like, the four cups are gone, you just keep playing  until
there's no cups left.

Q. So how do you decide who is a winner or loser?
A. The winner makes all the opposite team's cups, al l ten of

them.  So they have already been pulled and rank by  the
opposing team.  And then the losing team has to dri nk
whatever cups are left on the table.

Q. So if I was playing Beer Pong with you and you ma de all of
my cups, I would have drank all my cups and then I would
have to come up to your side of the table and have to
finish whatever beer was left?

A. Yes, sir.

Q. And that is kind of the price of being the loser?
A. Yes, sir.

Q. How about when you have teams, when there's two p eople
playing on each side?  What are the rules about who  drinks
the beer? 

A. There really are no rules.  I mean, you are just usually
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supposed to drink your own cups.  That is pretty much how
we usually play it.

MJ: What do you mean by your own cups?  I mean, if there's two
people on a team -- 

WIT: Right.

MJ: If the ball goes into one of your cups on your team, how
decide?  Do you just take turns or --

WIT: Yeah, just turns every other cup.

MJ: Okay.

Questions by the prosecution (continued):  

TC (Capt M ):  So of the ten, there is not five cups that
are, okay, these are just my five cups, these are your
five cups?

A. No, it is just really random, but we switch on and off.

Q. Let's say I'm really good at it.  Let's say I'm playing
and I'm against you and I keep getting cups.  And you are
also having to drink a bunch of cups.  What do you do?
Does the game stop while you chug the cups down?

A. No, the game continues but you are not supposed to --
well, how we play is you are not supposed to let it --
like, you can't just let the cup sit on the side until the
game is done to drink them.  So you just combine them and
then just chug them pretty much, because you can't leave
those cups on the side.

Q. So let's kind of work through that too.  So you have just
hit two of my cups.  You threw a ping pong ball into two
of my cups.  I can't just put them on the side and say,
hey, I'm good.  I'll deal with these later?

A. No.

Q. All right.  I'm supposed to be -- what -- continuing to
drink and get them done?

A. Yes.

Q. But the game continues.  If I'm taking a second to drink
the game keeps going?

A. Yes.

Q. When you are starting the game, how much beer do you use?
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A. We use the two -- we use two cans to fill the cup s
initially, and then I had one on the side, and then  Bates
had one on the side as well.

Q. And we are going to talk about that night in part icular,
but I just -- I know it's a lesson here, but I just  want
to make sure we are clear on everything.  So we tal k about
the specifics of that night, the way you play at yo ur
house and played that night is that there could be two
beer cans per side?

A. Yes.

Q. How are you ensuring that the right amount of bee r gets in
every single cup?  

A. It's just random.  Literally, you just -- I mean,  how we
do it is we start like from the back and we just ki nd of
crisscross them all the way up the pyramid.  So, I mean,
it's really a guessing game to pretty much just hav e an
even amount in all the cups.

Q. What do you mean you crisscross them?
A. Like you take the beer -- like you open a beer an d then

like you just pour them and then you go back and fo rth,
like, through the whole pyramid.

Q. So you are kind of just pouring them throughout t he
pyramid and trying to get it close; right?

A. Pretty much.

MJ: So do I understand then, just for my non-mathema tical
brain here that approximately one-fifth of the beer  goes
in each cup?  If you have ten cups?

WIT: Right.

MJ: And there's two beers split amongst ten cups -- so
approximately one-fifth of a beer?

WIT: Yes, sir.

MJ: Is that what you were aiming at?

WIT: Yes, sir.  

MJ: Obviously, it's never going to be exact.

WIT: Right.
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MJ: But the idea is to kind of level them out one-fi fth per
cup?

WIT: Yes, sir.

MJ: Is that the way you had it figured?

WIT: Yes, sir.

Questions by the prosecution (continued):  

Q And at the end of game one, before we move on to g ame two,
all of the beer will be drink -- the whole beer wil l be
finished from game one?

A. Like, are you talking about all the beer in the c ups?

Q Right.
A Yes,sir.

Q. Okay.  So just be clear, if you win and you have five cups
full of beer left, so you have knock out all ten of  my
cups, and you are still sitting over there with you r five
cups, what is happening to those five cups?

A. The opposite team has to drink those cups.

Q. I'm coming over, I am drinking them, and then I'm  giving
you back your cups; right?

A. Yes, sir.

Q. And then we are starting with two beers again?
A. Yes, sir.

MJ: This would be the point of the game where normal ly the
other side says you have to pound those beers befor e we
can move on?

WIT: Yes, sir.

MJ: Right?

WIT: Yes, sir.

MJ: I mean, the idea is it's a penalty.  You lose, y ou have
got to pound them before we move on.

WIT: Yes, sir.

MJ: I'm very familiar with playing drinking games.  I went to
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college too.

TC (Capt M ):  Yes, sir.  We will move on, sir.

Questions by the prosecution (continued):  

Q. All right, K.E.C., that night, what are the teams?
A. It's me and Bates and then S  and S .

Q Why?
A That's just how it happened.  S  and S  have pretty

much been side by side the whole time and they had a thing
together, so that's just how they went.

Q. At that point in time, are you -- it's four people.  It's
two guys, two girls.  What do you think about that?  Is
this like a make out party?  Were you heading that way?

A. No.

Q. Why not?
A. That was -- my intention was just to have fun that night.

I mean, pretty much just play with my friends.  So --

Q. Was there any talk that, hey, the accused is coming over
to hook up with you?

A. No.

Q. Had you talked to anybody else about that?  Like, this is
good, we'll have a chance to be alone?

A. No.

Q. When you are -- that night, approximately what was your
height and weight that night?

A. 5-9, 145.

Q. And how about S  C ?
A. What about him?

Q. Approximately how tall do you think he is?
A. 5-10, maybe.

Q. And that night, how much do you think he weighed?
A. I don't even know.  Maybe 150.

Q. So not that much taller or weighed that much more than
you?

A. No.  Well, this -- because this was before -- I guess this
was before I joined the military.  So, I'm sorry.  My
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weight on that was probably -- because when I went to MEPS
I was 127.  So this is before I joined the military.  So
yeah, I was at 127.

Q. So you went to MEPS after the night of the assault?
A. Yes.

Q. And not to be rude, but your weight fluctuated up to 145
after that?

A. Yes, after I went to basic and stuff, because I gained
more muscle.  So I was lighter going in then I was coming
out.

Q. Before that night, had you drank alcohol before?
A. Yes.

Q. How long had you been drinking alcohol for approximately?
A. Like the first time?

Q. Yeah?
A. 12 through 13.

Q. And at that stage in your life as an 18-year-old recent
high school graduate, what was kind of your drinking
habits?

A. I mean, I'd go to a lot of parties or I would go out on
the weekend with S  and we would drink.  Or I would
just drink randomly during that week.  Kind of just
depended, really.

Q. So fair to say you were experienced with alcohol?
A. Yes, sir.

Q. During the game, how's it going?  How are the teams doing
compared to each other?

A. Bates and I were losing a lot.  S  and S  were a
lot better than us.  So we lost more games than they did.

Q. And what is the -- how was the drinking going on your side
of the table?  Were you all doing it evenly?  Was it a
fair split? 

A. For the first time it was.  It was pretty even.  But then
started to be -- I was drinking more.

Q. Why?
A. Well, I had made -- like, I'm not good at Beer Pong sober,

so I made the comment, like, I'm not drunk enough for
this.  So then Bates started pushing his cups towards me.
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And then when we lost, then I was drinking the majo rity of
the cups on the opposite team.

Q. So how were you keeping up with that?
A. I mean, I was just combining cups, really, and ju st

downing them because I couldn't keep up with the cu ps on
my side.  Like I had at least four cups that were t o the
side.  So I just combined those and just chugged th em.  

Q. When Bates is kind of pushing your cups -- his cu ps to
you, what are you thinking about that?

A. Well, at first, I thought -- I was, like, well I felt like
it was supposed to be even.  So it was just -- it w as kind
of -- I don't know the word is for it -- weird that  he
wasn't drinking as much as I was.  I didn't -- I me an, I
didn't really think much of it, but it was just wei rd that
I was -- we were supposed to be even but it wasn't.

Q. Is this like a big formal, like, honor thing, lik e, how
dare you give me your cups?  Is that unusual?

A. I mean, not necessarily unusual, but it's just --  most of
the time we drink evenly so --

Q. After the first game or two -- well, let's be cle ar.
Before they got there that night, had you had anyth ing to
drink?

A. No.

Q. Had you had dinner?
A. Not that I recall.

Q. After the first game, how are you feeling?
A. I mean, I'm pretty much feeling, like, the alcoho l.  So

I'm kind of feeling good with it.  So, I mean, it's
starting to set in.

Q. It's important here to kind of understand what yo ur terms
mean and what you think about drinking.  So kind of  talk a
little bit about when you say you are feeling good,  what
does that mean to you?

A. Like I have -- like there's -- to me there's tips y,
there's tipsy/borderline drunk, and then there's dr unk.
So I wasn't tipsy, but it was just like the first s tages
of moving into the tipsy -- being tipsy, I guess. 

Q. Okay.  So let's define this category.  So what is  tipsy to
you?

A. I mean, tipsy is you can -- I mean, I can drive i f I
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wanted to, but I definitely wouldn't because I have
alcohol in my system.  I'm pretty aware of my
surroundings.  I know everything that's going on.  I'm
just feeling good and having a good time.

Q. So you said you wouldn't -- you could drive but y ou
wouldn't drive.  What do you mean by that?  At tips y.

A. I could drive meaning that I wouldn't crash a car  or I
wouldn't run a stop light.  Like I would just be mo re
focused.  But I wouldn't for the fact that one, I w asn't
21, and B, I'm probably right at that legal limit.

Q. When you say the next kind of stage in your mind is
tipsy/borderline drunk, what do you mean by
tipsy/borderline drunk?

A. Everything becomes were fuzzy.  I'm still functio ning,
like I'm not embarrassing myself.  But it's kind of  -- my
surroundings are kind of blending together and I'm
probably stumbling a lot.  But, like I said, not
embarrassing myself.  Not sloppy.

Q. And what is drunk to you?
A. Not really remembering much, not really having co ntrol of

my actions.  Not, like -- not necessarily sloppy dr unk
like I can't do anything on my own, but it is just for the
fact that I need more assistance.

Q. Okay.  So now let's go back to the game.  After t he first
couple games, how are you feeling?

A. I'm pretty tipsy after the first couple of games,  but I
mean, I'm still, like, aware of my surroundings and  who is
there.  I mean, I'm still having a good time.

Q. By the time the game is finished -- you have play ed all
the games, how are you feeling?

A. Like, to the point where we out of alcohol or --

Q. Correct.
A. I'm really tipsy at that point, I may be borderli ne drunk.

It just kind of -- it hit me -- it hit me a couple times.
Well, it hit me once while I was at my house.  And then
when we left it hit me again.

Q. And what do mean -- "it hit me."  What do you mea n by
that?

A. Like the alcohol, I could definitely feel it.  I could
definitely tell that I was to the point of pretty m uch
being intoxicated.  And more, like, the alcohol was
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just -- I don't know -- not necessarily taking over my
body you but more -- I was losing more functions than I
would be if I was sober.

Q. At the end of the -- when the beer is done, when you
finish the Beer Pong, what is your view or perception of
how much you had to drink compared to the accused?  Do you
feel like you had less or more than him?

A. I felt like I had more than him.  

Q. Why?
A. Just for the fact that he was pushing his cups more

towards me and not drinking them.  He wasn't drinking as
much as I was, so it wasn't the even proportion anymore,
and then when we lost a lot, like I said -- and I drank
more of the losers cups than he did.

Q. How about compared to S ?  How do you feel like -- how
much you had to drink versus how much S  had to drink?

A. Honestly, I don't really know.  I wasn't really paying
attention to him.  But I just knew that he was drinking
the cups that -- when we made the cups.

Q. Is there any -- while you are drinking, is there any way
to keep track of exactly how much you had to drink?

A. Not really, no.

Q. So you are not saving beer cans over here or counting it
out that way?

A. No.

Q. During the games, what are your interactions like with the
accused?  During the Beer Pong games?

A. I mean he's one my team, so we would just, I mean, talk
randomly.  And then I don't -- I think it was during the
games or in between a game or something, he had like
started -- we started like wrestling.  Like, he was trying
to show me some stuff and trying to test my toughness, is
how he put it.

Q. All right.  Explained that one to me.  So prior to that
night, you knew him as the recruiter at your high school?

A. Right.

Q. And the guy you thought was 30 and married with a kid.
Now he's testing your toughness and wrestling with you.
What are you thinking there?  What does that mean to you?

A. Well, like he would -- he was giving -- he gave me a dead
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leg and then he would put me in a headlock to say -- like
to show -- to get me to how to, like, get out of it.  And
so, I mean, it kind of was making me really mad because I
don't usually take that stuff lightly, especially if you
are hitting me.  So it just kind of was going to far for
me.

Q. When you said he gave you a dead leg, what do u mean by
that?

A. Like right on the thigh, like, he punched me really hard.

Q. And then you said he did a choke hold or something.  He
choked you.  What does that mean?

A. Like, a head lock.  So he put like his forearm was around
my neck and then he tried -- like the back of his hand was
on the back of my neck and, like, to try to get out of it.

Q. You were -- were you taking that as his version of
flirting?

A. No.

Q. Was there any moment when he liked punched you in the leg
where you guys locked eyes and had a moment?

A. No.

Q. How about when he was putting you in a head lock?
A. No.

Q. Are you scared -- what are you -- are you scared of him?
Are you angry?  Are you just like whatever?

A. I mean, I'm not necessarily scared, it is just I'm super
angry at this point because, like I said, it was taking it
too far for me.  Like, it's not like that play fighting
type thing.  It was more than that, especially since he
knew what he was doing and I didn't, because he had all
the training with that.

Q. What are S  and S  doing while you guys are kind of
wrestling over here? 

A. They are just at the other end of the table, really.

Q. Okay.  So at some point in time, the beer runs out.  What
happens from there?

A. Well, we wanted to continue playing, so Bates and I
decided that we were going to go to Walmart.

Q. Okay.  Why did you want to keep playing?
A. I mean, we were just having a good time and we decided
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that, why stop here.  So, yeah, we just wanted to play
more.

Q. What is the plan to go to Walmart?  Who is involved in the
plan?

A. Well, we -- S  and S  wanted to stay back because
they didn't want to go, so it was just Bates and I going
to Walmart.

Q. How were you feeling to when you were leaving to go to
Walmart?

A. Well, the -- the first wind had already hit me with the
alcohol, knowing that I was pretty tipsy.  So then after
we walked outside and got to Walmart, that kind of, like,
just hit me to the fact that I knew that I was really -- I
was pretty much tipsy/borderline drunk at that point.

Q. At the point you get to Walmart?
A. Yes.

Q. And when you are driving to Walmart with the accused,
what, if anything, are you talking about then?

A. Nothing that I remember, honestly.  I mean, I just
remember looking out the windshield and just kind of
noticing that everything is really blurry and kind of
merging together.

Q. Were you more attracted to him at that point in time?
A. No.

Q. Were you flirting with him at that point in time?
A. No.

Q. Were you nervous to be alone with him?
A. A little bit.  I mean, I had a little bit of a gut

feeling, but I kid of just pushed it to the side.  So I
didn't really think anything of it.

Q. What did you think was going to happen when you got the
beer and you went back to the apartment?

A. I thought we were going to continue playing S  and
S .  And, I mean, just continue having fun with the
Beer Pong.

Q. During the drive to Walmart, were there any driving
incidents?  Did he crash the car?

A. No.
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Q. Did he swerve the car?
A. I don't know.

Q. Did anything startle you on the drive that gave y ou
concern?

A. Not that I recall.

Q. Can you explain to the military judge what happen s when
you get to Walmart?

A. We get to Walmart and we walk in.  And then I kin d of,
after like getting to Walmart, kind of forgot where  I was.
And then I just kind of looked around at my surroun dings,
I guess is a good word for it, and saw a Subway, wh ich is
in our Walmart.  So then I had to go to the bathroo m,
which the bathrooms are in front of the store and t he
alcohol is in the back of the store.  

So I went to the bathroom and then Bates went to go  get
alcohol or whatever which, after I came out of the
bathroom, I had no idea where he was.  I didn't eve n have
shoes on.  I don't -- because I remember walking ba refoot.
And then I couldn't find him.  So I walked through the
whole store.  Couldn't himself still.  So then I we nt back
outside and I saw the car.  So -- and he was there.

Q. Why were you barefoot?
A. I don't think I could find shoes, honestly becaus e my room

was upstairs and I don't really keep shoes downstai rs.  So
I don't -- I don't think I could find them.

Q. How are you feeling as you are walking through th e store
looking for him?

A. I was really kind of freaking out for the fact th at I'm
trying not to, at this point, like I'm stumbling fo r
walking and I'm kind of zigzagging a little bit.  A nd I
was trying to not make it noticeable.  And then for  the
fact that I couldn't find him, I didn't have my key s, I
didn't have my phone, like, I didn't have anything.

Q. So were you able to eventually find him?
A. Yes.

Q. How did that happen?
A. After walking through the whole store and not bei ng able

to find him, I went back outside in the parking lot  and I
saw his car.  Because there wasn't really any cars in the
parking lot.
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Q. What was your understanding of what time it was?  Do you
know what time it was?

A. Not at the time, no, but he didn't have any alcohol.  So
that -- like, and I don't know if it's the same here, but
in Illinois you can't buy alcohol after 2:00 a.m.  So it
had to have been in that time area.

Q. And do you know when this night started?  Like when you
started playing Beer Pong?  Do you have any idea?

A. It would have had to have been about 10:30 or 11:00.

Q. Why do you say that?
A. Because S  and I had been hanging out for most of the

day.  I mean, we watched a couple of movies.  They had
been at the concert for a couple of hours.  So I just kind
of figured that's what time it was.

Q. When you meet Joe back in the parking lot, do you have any
conversations with him before you drive back?

A. Not that I recall.

Q. How was the drive back from Walmart?  Anything you recall
about that?

A. Just pretty much the same as before going to Walmart.
Just looking out the windshield or the window and noticing
everything just was blurring together.

Q. Do you recall any interactions or conversations you had
with the accused on the drive back from Walmart?

A. No, not really.

Q. Did you find him any more attractive on the drive home
from Walmart than you did on the drive to Walmart?

A. No.

Q. Any flirting that occurred between you that changed your
opinion on the drive home from Walmart?

A. No.

Q. When you get to the apartment, what happens then?
A. We go inside my door -- in the front door and the -- I

think the lights were off because S  and -- I don't
remember if the lights were on or off, but S  and
S  weren't in the living room anymore.  Which I know
that they had a thing together and there was an extra room
downstairs.  So they told me that they were staying
overnight and that is the only place they could stay, so
they were downstairs.
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Q. When you are coming back from Walmart, where -- okay.
When 0you get inside -- when you see that S  and S
aren't there, what are -- what is your plan at that point
in time?

A. I mean, I didn't want to go to bed.  I just wasn't tired.
So I just kind of sat on the couch and watched TV or a
movie.

Q. The accused is there with you; right?
A. Yes.

Q. How are you feeling about that?
A. I mean, I didn't really have anything on my -- like, on my

mind.  I just kind of wanted to chill by -- or not
necessarily by myself but, I mean, I wished S  and
S  were up there still.

Q. So, at that point in time, what happens?  Do you chill
downstairs?

A. Yeah, I sit on the opposite side of my couch from Bates.
And then I don't know if I put a movie on or what.  I just
remember the feather from Forrest Gump, because that was
my favorite movie.  So that was on the TV.

Q. What is your -- how are you feeling kind of on your little
drinking skill that you talked to us about before when you
get back from Walmart?

A. I'm pretty borderline drunk at this point, if not drunk,
but I'm definitely -- coming back from Walmart, definitely
feeling the effects of the alcohol.  Especially since a
lot of things are just blurry, kind of forgetting where I
was like when we were at Walmart, and then having to like
kind of remind myself because I was freaking out.  But
then I knew I was in my apartment, so I was pretty well
lit.

Q. Is it fair to say that you felt the effects more when you
were sitting on the couch than you had in the vehicle or
when the game ended?

A. Yes.

Q. So the movie is on.  You are sitting on one end of the
couch.  Where is the accused?

A. He is on the opposite end of the couch.

Q. What happens next?
A. I mean, I'm just sitting there and then he tries to pull

me -- well, he does pull me towards him -- like closer to
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him because he is trying to kiss me at this point.

Q. How does he tried to pull you closer to him?
A. Like he grabs my arm and just pulls me like towar ds --

because it's like a three -- I don't know, three cu shion
couch.  So he pulls me closer to him by my arm.

Q. What do you think of that?
A. At this point, I'm just like -- I -- a little fre aked out.

I guess uncomfortable because I sat on the other en d of
the couch for a reason.

Q. So when he pulls you closer, what happens then?
A. I asked him -- well, I don't remember if I asked him what

he was doing, but in my mind, I'm just kind of thin king
that, because he tries to kiss me and, like, I'm pu tting
my hand up towards him pretty much saying that, I m ean,
you have a wife and a kid, like, in hopes that that  would
kind of just stop that right then and there.

Q. What do you mean by that?
A. Like, with the --

Q. You said, I said his wife and kids to hope he wou ld stop
that.  What do you mean?

A. Like stop the kissing and, like, trying to come t owards
me.  Just getting closer and closer.

Q. Does it work?  Does he stop?
A. I don't really remember.  I mean I got wife out o f my

mouth and then he kissed me.  And then I was trying  to
just pretty much just push my hand towards him to s top
him.

Q. What happens after that?
A. I'm trying to get away.  At this point I just wan t to go

to bed now, just like in my own little comfort zone , I
guess, because that's my room, my place.  So I trie d to
get away from him.

Q. And how do you do that?
A. I pretty much just -- I don't know the word for i t, like,

rolled out of, like, his grip, I guess.  Because I have a
coffee table right there and I just remember kind o f
rolling on the ground and bracing myself on the cof fee
table to get up.

Q. You said, get away from his grip and try to get a way from
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him.  Are you panicked at this point?  Is this like, oh,
my gosh, something really bad is happening right now?

A. I wouldn't necessarily, like, say super, like, panicking
right now.  I'm just kind of freaking out for the fact
that I feel -- like, I have a gut feeling that something
is not right and that I just -- I need to get away to my
place that I know that I feel like I'm safe, which is my
room, my space.

Q. When you roll out of his grip, what happens after that?
A. I just -- I pick myself up from the coffee table.  I run

into it a couple times, and I'm trying to get up to my
room up the stairs.

Q. And how do you do that?
A. I pretty much crawl up the stairs.  I'm on both my hands

and my feet, I guess, but not necessarily my knees,
because I can't walk up the stairs.  Like, I know that if
I try walking up the stairs I'm going to fall backwards or
I'm just going to smash my face forward and slide right
back down.  So, like, being on all fours is kind of
bracing myself.

Q. So are your -- when I think of crawling, I think of hands
and knees.  You are saying you are on your feet and your
hands?

A. Yes.

Q. Okay.  Can you -- sir, may I have the witness step down
and do a demonstration of that? 

MJ: Yes.

TC (Maj C ):  Could you please step down.  You can stand right
here in the well and just -- could you just pretend like
there is a flight of stairs and just position the way you
were walking up the stairs?

WIT: Kind of just like this.

TC (Maj C ):  Let the record reflect that the witness now is on
her feet with her knees approximately six to 12 inches off
the ground entrance of the ground.  Okay.  Thank you,
K.E.C.

Questions by the prosecution (continued):  

Q. And again why are you doing that?  Why don't you just walk
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up the stairs?
A. Because I can't at this point because of my alcohol level.

I just -- I wouldn't be able to keep my balance at all.

Q. When you are going up the stairs that way, what are you
think he's doing or where do you think he is?

A. Honestly, I would figure that he would get the hint and
stay downstairs.  Like, I mean, there's a couch there for
a reason.  So -- but I just didn't know -- because I kind
of felt -- I didn't know if I felt someone behind me or
watching me.  I just kind of had that weird feeling.

Q. When you get up the stairs, what do did you from there?
A. I just get on the landing of the stairs.  Like, it's a

small landing.  And then, like I said, my room is to the
right, but it is literally, like, straight at a diagonal.
And I just go into my room and just pretty much lay down
in my bed.

Q. On a normal night when you haven't been drinking, what do
you do before you go to bed?

A. I just go to my room and lay down.

Q. Do you brush your teeth?
A. No.

Q. Do you get into pajamas?
A. Not really.  Most of the time, I mean, when I'm home at

night or if I am drinking or not drinking, I just pretty
much put something comfortable on so I don't really have
to worry about changing before I go to bed.

Q. And that night, what were you wearing, if you remember?
A. I think I was wearing sweatpants and a tank top, just

because I knew that -- I mean, S  and I had been
hanging out and I just wanted to be comfortable.  But
usually when I drink, after we figured out that we were
going to play Beer Pong, I always where something that is
comfortable and that I know is not going to be revealing
if I'm drunk, just so I can either crash wherever I am or
if I'm, just go up to my bed and just lay down so I don't
have to worry about anything comfortable.

Q. When you are in your room and you are on your bed, between
the time you get to the top of the stairs and you flop on
the bed, how long are we talking?

A. Can you repeat that?
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Q. From the time you get to the top of the stairs to  the time
you flop on your bed, is it just kind of one single
motion?

A. For the most part, yeah.  I mean, I'm just kind o f trying
to get to my bed.  So I can't remember if I stayed
crawling or if I, like, kind of used the wall to ge t my
self up and just kind of walk to my bed, but I just  kind
of remember -- I remember getting to my bed and jus t kind
of crawling in it, I guess.

Q. So at this point in time when you are in your roo m before
the accused comes in, is this the first time that y ou have
been alone with him without him, basically?

A. Yes.

Q. Since you started drinking?
A. Yes.

Q. So up until that point, again using that kind of as the
moment in time when now you are in your room by you rself,
from the time the accused got to your house until t he time
that you are the room alone, did you eat anything?

A. Not that I recall.

Q. Was he present for all of the drinking that you d id?
A. Yes.

Q. Do you remember ever having drinks when he's gone ?
A. No.

Q. Now when you are up in your room flopping on the bed
before the accused comes in, do you eat anything?

A. Not that I recall, no.

Q. Did you drink anything?
A. Not that I recall.

Q. Do you get sick?  Do you throw up?
A. No.

Q. What happens next?
A. I just remember laying in my bed and the room sta rted

spinning, like, really bad.  And then I remember he aring
my door close when I know that I left it open.

Q. And what happens from there?
A. He pretty much just lays down in my bed, which --  there's

-- so his smell is really distinct to me because th at's
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like -- I don't know.  It's like -- like I don't kn ow how
to like say it, but to me that embedded in me.  Tha t's how
I identify people is their smell or something like that.
And, like, I knew that it was him just for the fact  of
like that -- that certain smell is what got to me.

Q. What was the smell?  What did you feel like it sm elled
like?

A. It smelled like -- like, I mean, sweat, dirty soc ks, like
that.

Q. How did you -- how would you come to identify tha t as it
his smell?  Did he smell like that earlier that nig ht?

A. Oh, he smelled like that since I met him.  So tha t was
kind of my way of identifying him.

Q. When he comes in and he lays in your bed and you can smell
him, can you also tell that it's him?

A. What do you mean?

Q. Like are your lights on?  Are you looking at him and
saying, hello, Joe Bates?

A. No, my room is completely dark.  There is an ambi ent
light, though, like where my window is in my room.  There
is -- I'm on the top floor, so there's the lights o utside,
which is like that ambient light that comes in a li ttle
bit through my window.

Q. How do you feel when you sense that he is now in your bed?
A. I'm really freaking out at this point.  But I fee l like --

for me in my bed laying there with the room spinnin g and
how I feel from the alcohol, I just feel like I'm a n
outsider to my own body, like I can't really contro l
myself.  Like, I can't just get up and walk away.  Like,
it's not that -- to that point.

Q. What happens next?
A. I just remember that we were in a 69 position.  I  don't

know how I got there, honestly.  And then I just re member
the oral sex.

Q. All right.  K.E.C., unfortunately, I need to, lik e, kind
of break this down a little bit.  So when you say a re in a
69 position, where is your body in relation to the
accused's body? 

A. Like my head is, like, where is his parts are and  then his
head is, like, opposite.
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Q. And whose back is on the bed?
A. His.

Q. And so you are kind of above him?
A. Yes.

Q. What happens from there?
A. I just remember that his penis was in my mouth an d that,

like, he was -- his head -- like his hand was on my  head
and I couldn't really, like, move up from it, I gue ss.

Q. What are you thinking about when this is happenin g?
A. At this point, I'm just -- I'm trying to figure o ut what's

going on.  I'm not really too sure, but I can't -- like, I
just can't move or say anything.  So just the fact that I
-- like I'm freaking out like pretty bad right now.

Q. Are you feeling any less intoxicated than you did  when you
were going up the steps that time?

A. No.

Q. So after that, what is the next thing you remembe r?  Do
you remember that -- why does the oral sex end?  Wh y --
his penis is in your mouth.  What happens from ther e?

A. I think I used my teeth because he said, ow, so I 'm pretty
positive that I bit down.  And then I just remember  being
flipped from there.

Q. When you -- what do you mean by being flipped?
A. To where I was on my back now on my bed and he wa s above

me.

Q. Are your clothes on or off?
A. I don't remember exactly, but I'm pretty sure my top was

still on because with tank tops, I always wear spor ts bras
plus a bra, so I could still feel that.  But I coul d feel,
like, wind -- like a breeze on my legs, so -- and I  had
sweat pants and shorts on under that.  So I'm prett y
positive that those were off.

Q. Do you remember them coming off?
A. No.

Q. Okay.  So now you are flipped back on your back.  How do
you get to that position on your bed?

A. I mean, I just -- I just remember being flipped b y -- I
don't honestly know.  I just remember being flipped  from
the position that I was in to being on my back.
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Q. So when you say you remember being flipped, do yo u
remember you moving yourself or did somebody else m ove
you?

A. Honestly, I don't really know.

Q. What happens after that?
A. After that, like, he restrains me by my wrists an d then he

kind of just takes over.

Q. When you said he restrains you by your wrist, wha t do you
mean by that?

A. Like, my wrists are above my head and then his ha nds are
on my wrist. 

Q. And you said he takes over from there.  Can you e xplain
that to the military judge?

A. He had, like, obviously his penis goes into my va gina.

Q. What are you feeling or thinking then?
A. Like I said, I feel like I'm an outsider right no w.  Like,

I'm saying -- like, I'm -- I know that I verbally s aid no.
Like, I tried -- the reason he restrained me was be cause I
-- well, how I perceived it is because I, like, tri ed
pushing him with my hands when I said, no.  But the n I --
and -- I just can't do anything.  Like, my body is just
there.  I can't do anything.  I can't, like, scream .
Like, I just -- I feel like it's all internal but I  can't
get it out.

Q. When he is restraining your hands above your head , does it
hurt?  What does it feel like?

A. It's just -- there's pressure.  That's pretty muc h what I
feel.  Like -- and I can't, like, move like I norma lly
could.

Q. How about his body, like, in relation to your bod y at this
point in time?  Where do you feel his body?

A. I feel his body on top of me and that's when I ca n say
like -- it was -- like the room was spinning and, l ike, it
was fuzzy, but I could -- that ambient light is whe n I
could see like when he was closer to me.

Q. What do you remember next?
A. I mean, I just remember I said no and then he was

restraining me.  And then I don't know if he put a pillow
over my face and not, but, like, I felt, like, some thing
over my face.  I don't know if he was getting close r to me
or what.  But that's pretty much what I remember.
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Q. Do you remember it ending? 
A. Kind of.  I just remember -- the next thing that I

remember is seeing my wall, and that's about it.  Because,
like, my bed is against my wall, so I don't know --
honestly, it's kind of fuzzy from there.  I just
remember -- the last thing I remember is seeing my wall
and it went dark, like -- which I'm pretty sure I passed
out.

Q. When you see your wall before it goes dark, why don't you
get up and run away?

A. I just -- I couldn't.  Like, that was just -- I really
wish I could.  Like I should have and I wish I could have,
but I just -- I couldn't get my body to, like, move.

Q. What is the next thing you remember?  So you said it kind
of goes dark -- you are staring at your wall and it goes
dark.  What is the next thing that you remember?

A. Well, I remember -- like, I remember that -- just that
smell was there still.  And then the next thing that I
remember is -- pretty much it's daytime.

Q Just to back up for just a couple points that I know make
you uncomfortable, but his penis was inside of your mouth?

A. Yes.

Q. And his penis was inside of your vagina?
A. Yes.

Q. Do you have any doubt about that?
A. No.

Q. Was -- you said that at some point in time when he's got
you in the 69 position, your private parts, I believe you
said, or your parts were near his face.  Do you recall
what was happening?  Was he doing anything to you?  Was he
did you feel anything?

A. Honestly, I don't really remember.  I just remember a
breeze, like, feeling that.  So I don't really remember.

Q. Okay.  So the next morning you remember there's light.
What happens then?

A. I just -- like, I opened my eyes and I see -- I see Bates,
like, running out of my room because I just remember
seeing like the back of the shirt.  Because him and S
and had a poolee function that day which was a Saturday
so -- and they were already late for it.  So I just
remember him running down the stairs.
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Q. What are you thinking when you open your eyes and you see
him kind of running out of your room?

A I was really confused and I didn't really know what to
think at that point, because I just -- like my room is my
room, my space.  Like that's my bed.  So I just -- I'm
trying to be piece it in my mind.

Q. What happens after that?
A. Well, my sheets smelled disgusting.  I remember that.  And

then I see a towel next to my bed which, I'm super, like,
OCD about my room.  My towels are always folded on the
rack in my bathroom.  And so I -- I don't know.  That was
kind of like a red flag for me.  And for the fact that,
like, I didn't really notice anything until I went to the
bathroom that morning.

Well, at first the door was closed, which was weird
because I don't usually close my bathroom door.  So I was
kind of -- like I didn't know what to think.  Like I
should have known that it wasn't him because I had seen
him run out of my room, but it just wasn't processing.  So
I was kind of scared that it was him so I knocked on the
door and I said his name but it ended up being S .

Q. Can you explain your room set up to the military judge.
Is your bathroom, like, in your room?

A. Yes.

Q. So can you just kind of explain the general layout?
A. So you walk into my room through the door and then my --

I'm trying to think of it.  So my bed is against the wall,
like, if you look forward from my door.  And then to the
right, I guess, depending on which way you are entering my
room to the right of my bed is my bathroom.  And that's
all of my room.

Q. So you said when you -- when you see that your bathroom
door is closed, you say Sergeant Bates name or something
like that.  Why do you say that?

A. I mean, I didn't -- because I could smell my sheets.  I
saw the towel.  I was kind of just piecing things together
at this point, and so I was just scared that he was just
there.

Q. And was it him in the bathroom?
A. No, it was S .

Q. Do you go to the bathroom?
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A. Yes.

Q. And does that indicate anything to you when you go to the
bathroom?

A. I mean, I noticed the bruises on my wrist and then it kind
of hurt to go to the bathroom which, it only hurts after
having intercourse.  That is the only time it hurts when I
go to the bathroom.

Q. Do you talk to -- so help me understand this.  You have
just talked about some of the memories that you have from
that night while the accused is doing this to you.  But
then you are also saying kind of as you are kind of waking
up and you see the towel and you go to the bathroom you
are piecing it together.  So when you wake up in bed and
you open your eyes, do you instantly remember everything
that happened?

A. No.

Q. So how does the towel and the bathroom -- going to the
bathroom help you figure out what happened?

A. Well, the smell of my sheets, one, does because I know
that he was in my bed.  And then the towel, like, I said
never is there.  So I don't -- like, to me -- I don't know
if that's -- like, to me, I'm thinking, like, so he was in
my bed and then the towel is here so did he finish on that
and then going to the bathroom, noticing the bruises on my
wrists.  Like, they weren't there before.  My knuckles
were bloody.  Well, like, they had dried blood on it.  And
then, I mean, going to the bathroom and it hurting.  It
was just all kind of just -- not right.

Q. And are you using those things to guess about what
happened or are those things helping you remember?

A. No, that's helping me remember what happened.

Q Do you talk to S  while you are in the bathroom?
A Yes.

Q. And what, if anything, do you talk about?
A. Pretty much I just told her that I was, like, I'm pretty

sure that he raped me last night, and that's pretty much
the extent.  I just said that.

Q. Why did you talk to her then about that?  
A Because, I mean, like I said it was figuring everything

out in my mind.  Like, she was there.  I mean, she's my
best friend -- or she was my best friend.  And, I mean, I
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just -- I don't know.  I just had to -- I said something
and then she replied back to me saying that she figured
that something bad was going to happen and they should
have stayed upstairs but they didn't.

Q. How did -- what did you take that to mean or how did you
take that comment from her?

A. That made me really mad and I was disappointed in her for
the fact that she had that feeling but she still went
downstairs with S  instead.  And then she really
didn't have any reaction to what I told her, because in
the morning she is like -- she is really grumpy.  She
doesn't really talk.  She has selective hearing.  So I
don't know.  I just kind of felt like I was talking to a
brick wall.

Q. So after you talked to her and did you explain to her,
like, this is what I think happened, this happened and
this happened?

A. No, I didn't really go into detail with her.  

Q I want to jump forward a few weeks.  So now -- this
incident happened on October -- the morning of October 13;
is that correct?  

A Yes.

Q Does there come a time a few weeks later that you talk to
D  H  about this? 

A Yes. 

Q And what, if anything, did you tell D  H ?
A I tell him everything because it is all kind of spilled

out the night that I told him because I was
super-emotional. 

Q Who was D  H  to you?
A He was my supervisor at one of my jobs.  I kind of just

met him there.  And then I'm learned more about him.  He
is a Marine.  And then we just started talking more from
there.  So he became one of my good friends.

Q. When you told him what happened, was that like a set plan,
like, okay, I'm going to go tell D  what happened?

A. No.

Q When you shared what had actually happened, what was his
reaction?  

A He was really pissed about it, because he didn't like him
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in the first place, because the recruiting station in
Bloomington is the only one that we have.  So he didn't
like Bates from the get-go, from going to talk to him
about being recruited and all that.  He thought he was --
excuse my language -- he thought he was an asshole.  So he
ended up going to Peoria.  So he was really pissed about
it.  And he just -- he didn't really have too much
reaction then because he was comforting me, but other than
that --

Q. Does telling D  H  result in you talking to law
enforcement and the Marines about it?

A. Yes.

Q. Why?
A. I mean, the two weeks after that happened from the point

to when I told D , I wasn't really sure what to do.  I
was scared.  So I was kind of going back and forth with
myself on what to do.  And then D  ended up calling
his recruiter or whoever he was -- excuse me -- and then
that that's kind of what go the whole thing started.

Q All right.  So now I want to talk about the time between
when the incident happened and when you talk to D
about it and it gets reported.  During that period of
time, why don't -- that morning, okay.  You are in the
bathroom.  You are a little bit confused about everything.
As soon as you wake up, why don't you run out of the house
and go to the police? 

A. I was scared.  I was scared to.

Q. What were you scared of?
A. I feared Bates.  Like I physically feared him for the fact

that -- I mean, he knew where I lived.  He had my phone
number.  He had connections through S .  Like, I
didn't know what he was capable of.  Like, he is trained.
Like, I didn't know what he could do.  And if I said
something, like it could potentially ruin his career and I
didn't know what to do.  

Q Why do you care if it ruins his career?  Were you feeling
guilty that it could ruin his career?  

A I mean, it just gives him more incentive to come after me
to make him more mad, because I would be the sole reason
that that would happen if I said something.

Q. So initially you talked to S  R  and eventually
talked to D  H .  Did you talk to anybody else in



266

between those two periods of time?
A. Yes, I had a couple of guy friends that I told that they

are -- they know me pretty well and they could tell
something was wrong.  I didn't give them any details, just
general statements really.

Q. Why tell them?
A. I mean, like I said, I was scared.  I didn't know what to

do.  My friends -- like, I mean, I talked to S  too.
S  and S  really told me to keep my mouth shut
about it and not do anything.  So I was just kind of
figuring out what I should do and talking to what I
thought were my friends.  I mean, I didn't really -- I was
kind of lost.

Q. How did you take it when S  and S  told you to not
do anything, not report it?

A. I was kind of shocked, honestly, because coming from --
like, S  and I were super close like we were sisters.
S  and I were pretty close.  So I figured -- I was
just super shocked that they wanted me to keep my mouth
shut about it.

Q. During the time after the incident -- you said in the
bathroom you noticed that your wrists were bruised.  Did
you feel any pain or you notice any bruising after that
first day?  

A What do you mean?

Q Like, you said you noticed in the bathroom -- and correct
me if I'm wrong -- but you noticed in the bathroom that
your wrists were bruised?

A. Right.  Yes.

Q Did you notice that after that or was it just that morning
that you noticed it?

A. I mean, I noticed it a couple days after, too.  And then I
noticed downstairs like when I was cleaning my living room
that there was blood on the wall.  So that -- I mean, I
figured that was from when we were wrestling down in my
living room.

Q. K.E.C., what was your relationship then with E  Bates,
the accused's wife?

A. I mean, I had met her.  I didn't meet her at the first
party, I don't think so.  But I met her after that because
when Bates wasn't there -- so I mean, we were just
friends.
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Q. What did you -- without kind of talking about the
specifics of the relationship, but what was your
understanding of what -- after the assault and kind of
that time before you reported it, what was your
understanding of their relationship?

A That it was a crappy relationship.  That, I mean, she
always had something negative to say or that he wasn't
home enough and she is taking care of their kid and, like,
they just didn't really have a good relationship.  

Q Did you eventually talk to the accused's wife about what
had happened?

A. Yes.

Q. Why did you do that?
A. Well, it wasn't my intention, like, to talk about the

situation.  But she -- I mean, we were -- it was S ,
S , her, and I.  We were playing Beer Pong at their
house and then she was drunk and so we ended up going on
the porch and talking about just random stuff.

And then she was kind of, like, spilling out what all had
happened like in their -- with Bates and her, like, how
crappy a relationship that they had.  And then I was,
like, well, what would you think if he did something to
someone just kind of, like, playing it as a third-party
type deal to see what her reaction would be.  Because, I
mean, I didn't intend for her to like figure that out, but
she asked why and then I kind of went on with that.

Q. Did after -- between the time of the assault and reporting
it to Normal Police Department, did you ever text the
accused on behalf of his wife or for any reason?

A. Yes, because the night -- well, the day before I went to
go talk to the Marines and Normal Police Department,
S  -- S  was with S  and he had a girlfriend
and his girlfriend figured out that he was at S 's
house.  So he disappeared.  And then G  H  and Bates
were inseparable.  They were together.  None of them were
answering their phones.  

E  was, like, she was to the top of dealing with
everything, so she said shit's about to hit the fan.  So
she wanted to contact him but she couldn't get a hold of
him.  So she asked me to see if he would reply to me.  So
texted him to see if he would go on an early morning run
just to see if he would reply to me.  So -- and I did that
for her.
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Q. Does all this messy stuff going on over here with their
relationship and you are saying a bunch of people's names
and all that.  Why do you feel like at this point in time
you are going to text the person who just sexually
assaulted you?

A. I mean, she -- she went from -- she wanted to -- she told
me that she wanted him to go down, like, she wanted him to
pay for all that he has done.  And my thought is, well, I
mean finding him -- if he can get a hold of him and find
him, like, that's going to be helpful to catching him.

Q. And finally, K.E.C., were you ever attracted to the
accused?

A. No.

Q. Did you flirt with the accused? 
A. No.

Q. Did you ever want to have any sexual activity with the
accused?

A. No, sir.

Q. Did you want any of the sexual activity that occurred in
your bedroom on October 12, 2012 to happen?

A. No, sir.

TC (Capt M ):  Okay.  That's all the questions I have for
you.  Defense counsel may have some questions. 

MJ: Take ten minutes.  Don't talk to anybody in this break
here, okay, until we put you back up on the witness stand.
Okay?

WIT: Yes, sir.

[The court-martial recessed at 1053, 13 August 2014.] 

[The court-martial was called to order at 1118, 13 August 2014.] 

MJ: Court is recalled order.  All parties are present again
that were present when we recessed.  Cross-examination?

DC (Capt C ):  Yes, sir.
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CROSS-EXAMINATION 
 
Questions by the defense:  

Q. Ms. K.E.C., I want to start off by talking to you  a little
bit about your relationship with alcohol prior to O ctober
2012; okay.

A. Yes, ma'am.

Q. All right.  So October 2012 is not the first time  you
consumed alcohol?

A. No, ma'am.

Q. And on that night, you specifically consumed Bud Light
beer; right?

A. Yes, ma'am.

Q. And there was, for four people, a 24-pack of beer ;
correct?

A. Yes, ma'am.

Q. And that was sort of like the finite amount of al cohol
that was available to you all that evening; right?

A. Yes.  

Q. Then because there wasn't any other alcohol in yo ur house;
right?

A. There's just a couple of cans of beers in the fri dge, but
that was about it.

Q. Okay.  And you -- I'll come back to this -- but y ou talked
about having to go out and get more alcohol with Se rgeant
Bates.  But you didn't end up getting any alcohol a t that
point; right?

A. Yes, ma'am.

Q. So you were ultimately stuck with approximately 2 4 cans of
light beer; right?

A. Yes, ma'am.

Q. And in fact at this point in your life -- I think  you've
described it before on previous testimony -- that y ou were
able to hold your alcohol pretty well at that point ;
right?

A. Yes, ma'am.

Q. And you also had previously drank hard alcohol at  that
time?
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A. Prior to that night?

Q. Yeah.  Not on October 12th, 2012, but you had experienced
drinking hard alcohol as well?

A. Yes, ma'am.

Q. And you drank pretty frequently around the time, didn't
you?

A. Yes, ma'am.

Q. And you said you started drinking maybe 12 or 13 years of
age?

A. Yes, ma'am.

Q. Okay.  So about five years of drinking; right?
A. Yes, ma'am.

Q. All right.  All right.  Earlier that day you talked about
you were hanging out with S  R ; right?

A. Yes, ma'am.

Q. And you had also met with them E  Bates that day as
well; right?

A. Not that day, no.

Q. Okay.  But you knew E  Bates at that point?
A. Yes, ma'am.

Q. And you were friends with E  Bates at that point;
right?

A. Yes, ma'am.

Q. Okay.  All right.  So move forward a little bit.  You said
that Sergeant Bates and S  C  show up with that
24-pack of Bud Light beer; right?

A. Yes, ma'am.

Q. And they show up to your apartment; right?
A. Yes, ma'am.

Q. And those were cans of light beer; is that correct?
A. Yes, ma'am.

Q. All right.  And you said that you estimated that the beer
pong started maybe around 10 or 1030 in the evening;
right?

A. 10:30 or 11.
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Q. 10:30 or 11?  So obviously, sometime before then, Sergeant
Bates and S  C  had shown up; right?

A. Yes, ma'am.

Q. And then you mentioned that you obviously went out with
Sergeant Bates to get more alcohol.  And you went to
Walmart; right?

A. Yes, ma'am.

Q. And it was past 2 a.m. by that point; right?
A. That's what I thought it had to have been because we

couldn't get any more alcohol.

Q. Sure.  Yeah, you have that assumption on your part, that
it's past 2 a.m. at that point; that's because you
couldn't buy the alcohol; right?

A. Yes, ma'am.

Q. And you're also aware that in your jurisdiction or where
you live, you're not able to by alcohol past 2 a.m. in
Illinois; right?

A. Yes, ma'am.

Q. And the way you consumed all of the alcohol that you drank
that evening was as a result of playing beer pong; right?

A. Yes, ma'am.

Q. Because you talked about that you didn't have, like, cans
of beer on the side or anything like that; correct?

A. I had one and Bates had one of the side.

Q. Okay.  So you did have an additional beer sort of not just
within that pyramid of cups; is that correct?

A. Yes, ma'am.

Q. Is that just one can of beer or did you have more than
that on your own?

A. Just one.

Q. And Sergeant Bates did the same thing?
A. Yes, ma'am.

Q. So primarily, the way you consumed alcohol though was by
playing beer pong --

A. Yes, ma'am.

Q. -- correct?  So just like game -- I'm not going to go over
the entire game one more time here today -- but ultimately
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you were drinking out of those red Solo cups for the most
part; correct?

A. Yes, ma'am.

Q. And prior to this beer pong game or the set of beer pong
games essentially at 10:30 or 11 o'clock at night, you
hadn't consumed any alcohol before then?

A. No, ma'am.

Q. Okay.  And you had to work the next day; is that correct?
A. I don't remember.

Q. Okay.  You had to get up early in the morning; is that
right?

A. Not from my knowledge, no.  I know that S  and
Sergeant Bates did because their -- for their poolee
function though.

Q. Okay.  And you actually knew that they had to get up early
in the morning back -- so earlier that evening; right?

A. Yes, ma'am.

Q. Because S  and Sergeant Bates had talked about having
to get up and go to that PT event that you mentioned;
right?

A. Yes, ma'am.

Q. Okay.  And you knew that; is that correct?
A. Yes, ma'am.

Q. You knew that as you were playing beer pong; is that
right?

A. Yes, ma'am.

Q. Okay.  Ms. K.E.C., you said that you are about 5 foot,
9 inches tall; is that correct?

A. Yes, ma'am.

Q. And at the time of this incident October 12th, 2012, you
weighed about 127 pounds?

A. Yes, ma'am.

Q. You were 18 years of age at that time?
A. Yes, ma'am.

Q. And like I said, you were able to hold your alcohol pretty
well; right?

A. When I have food in my system, yes.
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Q. Okay.  Well, and then you mentioned you were hanging out
with S  R  earlier that day; right?

A. Yes, ma'am.

Q. And you mentioned it was likely that you had eaten at
least lunch at some point; right?

A. Yes, ma'am.

Q. Okay.  And it was common for you and S  R , when you
hung out together, to go grab something to eat; right?

A. Yes, ma'am.

Q. So you talked to Captain M  a little bit about how
you initially came to know Sergeant Bates, and that was
because he saw him in your high school at some point;
right?

A. Yes, ma'am.

Q. And that you met him because he was a recruiter at some
point; right?

A. Yes, ma'am.

Q. And you talked to him, sort of, briefly in your high
school?

A. Yes, ma'am.

Q. And then saw him at locations after that; right?
A. Yes, ma'am.

Q. And that was over at his actual -- actually at his house;
right?

A. Yes, ma'am.

Q. With E  Bates?
A. Not at the time, no.  Well, it was -- he was there a

couple of the times, but E  was there more.

Q. Okay.  So each and every time that you went to the Bates'
residence, E  Bates was there; right?

A. Yes, ma'am.

Q. And on a couple of occasions, Sergeant Bates was there?
A. Yes, ma'am.

Q. You also know Mr. R  M , don't you?
A. Yes, ma'am.

Q. Any he is one of your friends?



274

A. I wouldn't necessarily put him as a friend.  I would put
him as an acquaintance now.  But he was a friend, yes.

Q. Okay.  So in October 2012, would you describe your
relationship with R  M  as friends?

A. Yes, ma'am.

Q. Okay.  And same thing with S  C ; right?
A. Yes, ma'am.

Q. You were friends with him at that time?
A. Yes, ma'am.

Q. Pretty good friends?
A Yes, ma'am.

Q And I think, obviously, you described your relationship
with S  R  as best friends at the time?

A. Yes, ma'am.

Q. You also knew, obviously, that Miss -- Mrs. E  Bates
was Sergeant Bates's wife; right?

A. Yes, ma'am.

Q. And I know you mentioned they were having marital problems
or something to that effect.  But you knew that he was
married?

A. Yes, ma'am.

Q. And you knew he was married E  Bates; right?
A. Yes, ma'am.

Q. To one of your friends?
A. Yes, ma'am.

Q. And you knew that they had a child together; right?
A. Yes, ma'am.

Q. And so you also knew that S  C  was close with
Sergeant Bates; correct?

A. Yes, ma'am.

Q. You knew that he was close with the Bates' family as well?
A Yes, ma'am.

Q. And then you also knew that S  R  was -- well, S
R  had sort of knew the Bates's at the time; right?

A. Yes, ma'am.



275

Q. Maybe not as close as S  but had known who they were
basically?

A. She knew them through S .

Q. Okay.  And same with you; right?
A. Yes, ma'am.

Q. Okay.  You mentioned you are -- that townhouse, I think,
that you lived in on October 12th, 2012; is that -- does
that accurate -- accurately described what kind of place
you lived in, a townhouse?

A. Yes, ma'am.

Q. And it was sort of three levels at the time?
A. Yes, ma'am.

Q. And you had a roommate that lived upstairs; correct?
A Yes, ma'am, and downstairs.

Q. Okay.  And you lived across from that roommate on the
upstairs level?

A. Yes, ma'am.

Q. And she was home on October 12th, 2012; right?
A. To my knowledge.  I mean like I said, she doesn't ever

come out of her room.  So it's really -- and we had
opposite schedules.  But to my knowledge, she was.

Q Okay.  And you talked about, on direct examination,
playing these several games of beer pong; right?

A. Yes, ma'am.

Q Lasted approximately four hours; is that correct?
A. Give or take, yes.

Q. And obviously, it's hard to guess really or hard to
estimate based on this type of playing beer pong how much
beer you had to drink or how much alcohol you had to drink
that evening.  But you've testified previously that you
think is about seven beers; right?

A. Yes ma'am.

Q. Okay.  You also talked with Captain M  about Sergeant
Bates and you during these beer pong games sort of
roughhousing; correct?

A. Yes, ma'am.

Q. You were sort of wrestling together; is that right?
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A. Yes, ma'am.

Q. And I know you said that, obviously, means you -- well, I
think you said that it made you feel angry; correct?

A. Yes, ma'am.

Q But you didn't voice that to Sergeant Bates?
A. No.

Q. You didn't say that to S  R  either, did you?
A. No, ma'am.

Q. And you didn't say that to S  C ?
A. No, ma'am.

Q. And they were playing beer pong with you during that
entire timeframe; right?

A. Yes, sir.

Q. And they saw this actually happen; correct?
A. Yes, ma'am.

Q They saw you guys wrestling together?
A. Yes, ma'am.

Q. And you were good friends, like you said, with both of
them; correct?

A. Yes, ma'am.

Q. And neither one of them sort of stepped in and stoped it;
correct?

A Not really, no.

Q When you say "not really", do you mean no?
A Yes, ma'am.

Q And during the course of these beer pong games, the four
of you didn't, as a group, talk about this roughhousing at
all; correct?

A. No, ma'am.

Q. Didn't really come up in conversation?
A. No, ma'am.

Q. And you felt, at the time, comfortable with S  R ;
right?

A. Yes, ma'am.
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Q. Because she was your best friend?
A. Yes, ma'am.

Q. And S  C  was a close friend of yours as well?
A. Yes, ma'am.

Q. So you felt comfortable with him too?
A. Yes, ma'am.

Q. And you didn't bring it up to either one of them; correct?
A. No, ma'am.

Q. Okay.  So you talked about beer pong comes to an end as a
result of you guys running out of beer; right?

A. Yes, ma'am.

Q. That 24-pack had sort of disappeared over the course of
those four hours; right?

A. Yes, ma'am.

Q. And so after this -- these beer pong games and after the
wrestling and roughhousing, you decided to go to Walmart
with Sergeant Bates; right?

A. Yes, ma'am.

Q. And there was a sort of a discussion between the four of
you about whether or not you were going to go get more
alcohol?

A. Yes, ma'am.

Q. And it was decided that S  and S  were going to
stay in your apartment; correct?

A Yes, ma'am.

Q And it was also decide to you and Sergeant Bates were
going to go together to Walmart; right?

A. Yes, ma'am.

Q. All right.  And you talked about having gone out of your
house with no shoes on; right?

A. Yes, ma'am.

Q. And that's probably because you didn't expect to get out
the car that evening then; correct?

A. Yes, ma'am.

Q. Because you weren't going to go inside Walmart to purchase
alcohol; right?
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A. No, ma'am.

Q. Because you weren't 21?
A. Yes, ma'am.

Q. That was Sergeant Bates that was over 21; right?
A Yes, ma'am.

Q So you weren't going to be going inside of Walmart  and
walking around; right?

A. No, ma'am.

Q. You didn't expect to do that anyways?
A. Yes, ma'am.

Q. You only did that because once you got to Walmart  you
realized you had to go to the bathroom; right?

A. Yes, ma'am.

Q. And so you took that opportunity to take those fe w moments
to walk inside and use the bathroom; right?

A. Yes, ma'am.

Q. And you did that despite the fact that you didn't  have
shoes on?

A. Yes, ma'am.

Q. And just be clear, it's not common for you to wal k around
outside of your own home without shoes on; correct?

A. No, ma'am.

Q. And it certainly not common for you to walk aroun d stores
like Walmart without shoes on; right?

A. Yes, ma'am.

Q. But you were able to do that on October 12th -- o r the
early morning hours of October 13th; correct?

A. Yes, ma'am.

Q. You get out of Sergeant Bates's car; correct?
A. Yes, ma'am.

Q. With no shoes on?
A Yes, ma'am.

Q And you went into the bathroom; right?
A Yes, ma'am.
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Q You actually walked around Walmart for a little bi t?
A. Yes, because I couldn't find Sergeant Bates after  I came

out of the bathroom.

Q. And then you walked back outside of Walmart over to
Sergeant Bates's car; right?

A. Yes, ma'am.

Q. And that was all without shoes on?
A. Yes, ma'am.

Q. Something that's not really normal for you to do?
A. Yes, ma'am.

Q. And just to be clear, Sergeant Bates -- at the ti me that
you left his house to go to Walmart, he didn't forc e you
to go with him; right?

A. No, ma'am.

Q. You just walked outside with him; right?
A. Yes, ma'am.

Q. And you got into his vehicle?
A. Yes, ma'am.

Q. And you sat in the vehicle while he drove it; rig ht?
A. Yes, ma'am.

Q. And I know you don't remember specific any con --
specifically any conversations but do you remember
Sergeant Bates getting lost that evening on the way  to
Walmart?

A. No, ma'am.

Q. Do you remember giving him directions?
A. Back to my place from Walmart.  I just kind of ga ve him

the landmarks.

Q. Okay.  So as you were driving from Walmart to you r
apartment, after you left Walmart, you actually had  to
give him directions to get back to your house; righ t?

A Can you say that again, please?

Q. Yeah.  So you just testified that on the way back  from
Walmart, when you guys were driving back to his apa rtment
-- I'm sorry -- your apartment, you gave him some s ort of
directions on the way there; right?

A. Yes, sir.
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Q. Because you obviously knew how to get to your apa rtment
from Walmart better than he did?

A. Yes, ma'am.

Q. Because he didn't live in the same area that you did
really?

A. Yes, ma'am.

Q. Okay.  So go back a little bit to the time that y ou got to
Walmart.  So you obviously never intended on going inside
the store that evening?

A. Yes, ma'am.

Q. But you ended up walking inside with Sergeant Bat es --
right -- initially?

A. I think so, yes.

Q. And then you two sort of split up basically?
A. Yes, because the alcohol is in the back of the st ore and

then the rest rooms are in the front of the store.

Q And you went directly to the restrooms; right?
A. Yes, ma'am.

Q. And then Sergeant Bates sort of went on his own w ay;
right?

A. Yes, ma'am.

Q. And you understood that you and Sergeant Bates ha d come to
Walmart in order to purchase alcohol that evening; right?

A. Yes, ma'am.

Q. And you also understood at the time that you went  to the
bathroom that Sergeant Bates was going to go back t o the
part of Walmart where the alcohol was; right?

A. Yes, ma'am.

Q. And that's -- I mean, you understood while you we re going
to the bathroom; correct?

A. Yes, ma'am.

Q. So you were only in the bathroom for probably a f ew
minutes; correct?

A. Yes, ma'am.

Q. You just had to urinate probably?
A. Yes, ma'am.
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Q. And did you wash your hands?
A. I don't know.

Q. Okay.  But just long enough at least for you to u rinate,
maybe wash your hands, and then walk out the door;
correct?

A. Yes, ma'am.

Q. And then once you left the bathroom in Walmart, y ou
actually walked over to the alcohol section of Walm art;
right?

A. Yes, ma'am.

Q. And you knew where that was; correct?
A. Yes, ma'am.

Q. Because you been to that Walmart previously?
A. Multiple times.

Q. And you didn't have any trouble on that evening f inding
where the alcohol section was; right?

A. I mean, I just kind of took the path that I usual ly do.  I
just try to make sure that I wasn't obvious, but I was
kind of staggering trying to zig zag while I was wa lking.

Q. Okay.  See you were consciously make an effort to  make
your way back to the alcohol section -- right -- wi thout
being sort of falling over or anything like that?

A. Yes, ma'am.

Q. Okay.  So you walked around Walmart for maybe fiv e minutes
or so; is that right?

A. Yes, ma'am.

Q. And by the time you got back to the alcohol secti on, you
looked around for Sergeant Bates; correct?

A. Yes, ma'am.

Q. And then you couldn't find Sergeant Bates back in  the
alcohol section?

A. Yes, ma'am.

Q. So you walked around Walmart for a little while l onger --
maybe just a few minutes to see if you could find h im;
correct?

A. Yeah.  All over Walmart.  I was just seeing maybe  if he
had gone somewhere else.
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Q. Okay.  And then once you didn't find Sergeant Bates, you
walked out to his vehicle?

A. Yes, ma'am.

Q. And you walked out to his vehicle because you knew you had
come there with Sergeant Bates; right?

A. Yes, ma'am.

Q. And you knew obviously that you had to get back in the car
with Sergeant Bates to drive back to your apartment;
right?

A. Yes, ma'am.

Q. And you understood that at the time you were walking
around Walmart?

A. Yes, once I figured out that -- because I -- once we got
to Walmart, like, after I came out of the bathroom, I just
kind of had to remember where we were but, yes, after I
figured that out then I knew that I had to home -- that I
came with him.  

Q. Okay.  And while you're walking around Walmart S  R
actually called you that evening; right?

A. I don't remember that.

Q. Okay.  It's common for you to probably carry your cell
phone on you; right?

A. Yes, ma'am.

Q. And you probably would have carried your cell phone into
Walmart that evening?

A. Not necessarily.  I mean, with the alcohol level that I
was at, I don't -- I wasn't really thinking about it.  So,
I mean, honestly, I didn't think I had my cell phone, but
I don't remember if I grabbed it or not.

Q. Okay.  All right.  So you walk outside Walmart and you
find Sergeant Bates' vehicle; right?

A. Yes, ma'am.

Q. He had a truck at the time?
A. An SU -- an SUV.

Q. Okay.  So you remember -- you don't have to tell me what
the model and make and year is or anything like that, but
you remember his vehicle; correct?

A. It just remember it was a black SUV.
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Q. Okay.  And then the two of you got inside the vehicle
together and drove back to your apartment; right?

A. Yes, ma'am.

Q. And just to be clear, though, the drive from your
apartment to Walmart is approximately five or ten minutes;
right?

A. Yes, ma'am.

Q. And it didn't take you any longer than usual to get back
to your apartment from Walmart; right?

A. Not that I recall.

Q. Okay.  And you said you gave Sergeant Bates directions
while you were in the car with him?

A. Just landmarks of where we were.

Q. Okay.  Okay.  So it takes maybe five or ten minutes for
you and Sergeant Bates to get back to your apartment and
you got out of the vehicle at that point; correct?

A. Yes, ma'am.

Q. You walked into your apartment?
A. Yes, ma'am.

Q. And as you walked into your apartment, excuse me, there's
actually a couple of stairs that you have to walk up; is
that right?

A. To get to my front door, yes.

Q. And you walked up those stairs on your own; correct?
A. I honestly don't remember.  I assume would I did, but I

don't remember fully.

Q. Okay.  And you testified that you went inside and pretty
shortly thereafter realized that S  and S  weren't
in the living room or anything like that?

A. Yes, ma'am.

Q. They weren't on that second level, that main level sort of
common area; correct?

A. Yes, ma'am.

Q. And you assumed that they were downstairs; correct?
A. Yes, ma'am.

Q. And you assume that they were together?
A. Yes, ma'am.
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Q. And you went downstairs to check to see if they w ere
there; didn't you?

A. I don't remember if I checked there.

Q. Okay.  And you and Sergeant Bates pretty shortly
thereafter -- after arriving into the house, you al l
started watching a movie; correct?

A. Yes, ma'am.

Q. And you started watching Forrest Gump; is that ri ght?
A. From what I remember of the feather, because I kn ow that's

the feather of Forrest Gump because it is my favori te
movie. 

Q. And you remember that feather first -- well, firs t of all,
in Forrest Gump there is a feather that appears at the
beginning of the movie; right?

A. Yes, ma'am.

Q. That same feather appears at the end of the movie ; right?
A. Yes, ma'am.

Q. And so that is how you recognize that movie in pa rticular
is that feather that you're talking about, that sor t of
opening scene; right?

A. Yes, ma'am.

Q. And then it is also in the closing scene; right?
A. Yes, ma'am.

Q. Now, you testified that Forrest Gump is one of yo ur
favorite movies; right?

A. Yes, ma'am.

Q. You actually know all the words to that movie? 
A. Yes, ma'am.

Q. And you can recite them line for line; can't you?
A. Yes, ma'am.

Q. And the movies -- well, let me back up for a seco nd.
Obviously, this townhome is -- you have roommates i n your
house; correct?

A. Yes, ma'am.

Q. Roommates that you are not really sort of familia r with?
A. Yes, ma'am.
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Q. Roommates you are not really friends with?
A. Yes, ma'am.

Q. And so a lot of your belongings don't really -- you don't
keep them in the common areas of the house; correct?

A. What do you mean by "belongings?"

Q. So most of your belongings that you own in your house --
in that townhouse at the time, they are actually in your
room; right?

A. Yes, ma'am.  The only thing that was in the living room
was my stereo set and my PlayStation, which is what I play
movies off of.

Q. Okay.  And so Forrest Gump, was that a DVD or a Blueray?
A. It was a DVD.

Q. And that -- you kept that in your room, didn't you?
A. No, I kept it downstairs on the -- I had a -- I don't know

what you want to call it -- like an entertainment center
type thing.  I kept, like, movies and stuff down there
because my PlayStation was connected to the TV.  So I just
kept it down in that area.

Q. Okay.  So you kept your movie -- or that particular
movie -- Forrest Gump -- downstairs in that common area;
right?

A. Yes, ma'am.

Q. You talked about sitting on the couch with Sergeant Bates
watching a movie; right?

A. Yes, ma'am.

Q. And you testified -- you told Captain M  that
Sergeant Bates eventually -- while you guys were watching
the movie -- sort of pulled you over to him.  Is that your
testimony?

A. Yes, ma'am.

Q. And you also testified that Sergeant Bates kissed you at
that point?

A. Yes, ma'am.

Q. And you also said -- well, you reminded him that he was
married; is that an accurate description of your
testimony?

A. Yes, ma'am.
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Q. And you also testified that you were fairly intoxicated at
this point?

A. Yes, ma'am.

Q. And the point that you were sitting on the couch with
Sergeant Bates?

A. Yes, ma'am.

Q. And you also testified that you essentially had to try to
get away from Sergeant Bates; is that accurate?

A. Yes, ma'am.

Q. And you sort of talked about having to roll over or
something like that?

A. To get away from him, yes.

Q. And once you did that, you got up and you went upstairs?
A. Yes, ma'am.

Q. And you went up the stairs because that's where your room
was; right?

A. Yes, ma'am.

Q. And at the time, you were aware that you were in your
townhouse; correct?

A. Yes, ma'am.

Q. You also were aware that you were going up the stairs at
the time?

A. I was crawling up the stairs, yes.

Q. Right, but you are aware that you are actually going up
your stairs in your apartment; correct?

A. Yes, ma'am.

Q. And you are aware that you are also going into your room;
correct?

A. Yes, ma'am.  Because that's my place, my -- so I know that
that's mine. 

Q. Right.  So your ultimate goal is to get into your bedroom;
right?

A. Yes, ma'am.

Q. And at that particular moment, you also knew that S
and S  were still downstairs in that other bedroom;
correct?

A. Yes, ma'am.
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Q. And that roommate, she was also across the hallwa y at
least as far as you knew; correct?

A. Yes, ma'am.

Q. Okay.  You talked about having this sort of feeli ng as you
were going up the stairs that someone is behind you  or
something like that?

A. Yes, ma'am.

Q. But you didn't know for sure if someone was behin d you?
A. Yes, ma'am.

Q. All right.  Ms. K.E.C. I just want to be clear he re.  Is
your testimony that you did not take Sergeant Bates  by the
hand and walk him up the stairs?

A. Can you repeat that, please?

Q. Is it your testimony today that you did not take Sergeant
Bates by the hand and walk him up the stairs to you r
bedroom?

A. Yes, ma'am.

Q. And so it is your testimony actually that he foll owed you
up the stairs?

A. Yes, ma'am.

Q. Okay.  So you get up into your bedroom and you go t right
into your bed; is that right?

A. Yes, ma'am.

Q. And you were able to get from the top of your sta irs into
your bedroom?

A. Yes, ma'am.

Q. Able to get from the doorway of your bedroom into  your
bed?

A. Yes, ma'am.

Q. Sergeant Bates didn't put you in the bed; correct ?
A. No, ma'am.

Q. And neither did anybody else?
A. No, ma'am.

Q. Okay.  It was also your testimony that Sergeant B ates came
into your bedroom and shut the door behind him?

A. Yes, ma'am.
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Q. And at that point, you were already lying in your bed?
A. Yes, ma'am.

Q. And then it is also your testimony that he walked over to
the bed and laid down with you; correct?

A. Yes, ma'am.

Q. And you all started kissing; correct?
A. Not from what I recall.

Q. He was talking to you at that point, wasn't he?
A. I don't remember.

Q. Okay.  Do you remember talking to him during that
timeframe?

A. No.

Q. Okay.  So the next thing you remember after sort of
getting in your bed is getting in that 69 position that
you described Captain M ; right?

A. Yes, ma'am.

Q. So -- and what I mean by "69" is that -- well, let me just
describe it.  Sergeant Bates is lying on your bed;
correct?

A. Yes, ma'am.

Q. Lying flat on his back?
A. Yes, ma'am.

Q. Sort of face up towards the ceiling?
A. Yes, ma'am.

Q. And your body is actually on top of his body; correct?
A. Inverted, yes.

Q. Right, so you are actually -- but what I'm saying is your
body is over -- sort of hovering over him; correct?

A. Yes, ma'am.

Q. And your genitals are closest to his face?
A. Yes, ma'am.

Q. In fact, they are on top of his face; correct?
A. Yes, ma'am.

Q. And his penis is in your mouth; right?
A. Yes, ma'am.
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Q. And you're actually sort of on all fours again; correct?
A. I don't remember.  I mean, I just remember my body was

flat.

Q. Okay.  And your hands were sort of supporting you up;
correct?

A. Yes.  

Q Your arms were straight out at the time; correct?
A. Yes, ma'am.

Q. So you are supporting your own body weight with your
hands; correct?

A. I -- I mean, my hands were just out.  I wouldn't
necessarily -- they were supporting my body but they were
just out.

Q. They were out -- well, why don't you demonstrate for me
what you mean by they were out? 

A. Like, I mean, they were just -- they were like this
because, I mean, I was pretty much like flat.  So my whole
body was just stretched out.

DC (Capt C ):  Okay.  So for the record, the witness just
demonstrated that her hands were out in front of her; is
that correct?

WIT: Yes, ma'am.

Questions by the defense (completed):  

Q Did I accurately describe what you just did?
A Yes, ma'am.

Q. And you sort of just put your hands into fists, but were
they in fists or were they sort of palms facing -- or
palms flat on the bed?

A. I honestly don't know.

Q. Okay.  And your legs are actually sort of on the outside
of Sergeant Bates body at that point; correct?

A. I think so.

Q. So, essentially, your legs are sort of straddling his
body; is that accurate?

A. Honestly, I don't know where they were.  I mean, I know
that they were up near his face, but I don't know how they
were positioned.
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Q. Okay.  Okay.  While you are in that 69 position, you
were -- you described in previous testimony that yo u were
giving Sergeant Bates head; correct?

A. Yes, ma'am.

Q. And when I say giving Sergeant Bates head, I am t alking
about oral sex; right?

A. Yes, ma'am.

Q. Is that your understanding of what giving head me ans?
A. Yes, ma'am.

Q. And you've actually previously used in your testi mony that
term giving head; right?

A. Yes, ma'am.

Q. And by giving head or performing oral sex on Serg eant
Bates, you mean moving your mouth up and down his p enis;
right?

A. He was moving my head, yes.

Q. Okay.  So he's moving your head up and down on hi s penis?
A. Yes, ma'am.

Q. And his penis is inside of your mouth?
A. Yes, ma'am.

Q. And just to be clear too, how you all are set up in this
69 position, your head and Sergeant Bates' feet are  sort
of closest to the foot of the bed; is that accurate ?

A. Yes, ma'am.

Q. And his head is -- and your genitals are closer t o sort of
the pillow side of your bed?

A. Yes, ma'am.

Q. Ms. K.E.C., you testified previously at an Articl e 32
hearing and you talked about giving Sergeant Bates'  head
to get him hard,right?  

A. Yes, ma'am.

Q. Because you knew that Sergeant Bates didn't want to get
himself hard?

A. I mean, that -- that was just my assumption with what he
was -- his hand was there and the position that we were
in.

Q. Okay.  And when you say hard, you mean an erect p enis;
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correct?
A. Yes, ma'am.

Q. And that has been your testimony previously that you gave
him head to get him hard; right?

A. Yes, ma'am.

Q. Okay.  And during that time that you're sort of p erforming
oral sex on Sergeant Bates in that 69 position, you  are
just not sure if Sergeant Bates was performing oral  sex on
you at that point?

A. I am not sure.

Q. Okay.  At some point you talked about possibly us ing your
teeth on Sergeant Bates' penis; right?

A. Yes, ma'am.

Q. And you believe that's what caused the oral sex t o stop at
that point?

A. Yes, ma'am.

Q. And you believe that Sergeant Bates might have sa id, ow?
A. Yes, ma'am.

Q. Okay.  It was also your testimony -- you just tal k briefly
about it -- that while you were giving Sergeant Bat es head
that he was sort of forcing you -- forcing your hea d down
on his penis; is that correct?

A. Can you say that again?

Q. Sure.  While you were performing oral sex on Serg eant
Bates, it is your testimony that he was sort of for cing
your head down on his penis?

A. Yes, ma'am.

Q. Okay.  And he was doing that by reaching up and o ver your
body to grab your head; correct?

A. I just think it was one hand.  I just felt one --  one hand
or arm.  That's it.

Q. Okay.  So you felt one hand or arm on the back of  your
head; right?

A. Yes, ma'am.

Q. And maybe right about where the ponytail side of your head
is?

A. Yes, ma'am.
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Q. Sort of the top of the back of your head; right?
A. Yes, ma'am.

Q. Okay.  So for the record I'm putting a fist behind my head
at the top of -- at the top of the back portion of my
head.  Did I accurately describe that?

A. Yes, ma'am.

Q. And you said that Sergeant Bates was able to get your hand
on the back of your head -- I'm sorry, get his hand on the
back of your head by reaching over your body; correct?

A. I don't know if it was over my body.  I don't -- I just
felt his hand. 

Q. Okay.  Well, just to be clear, he's a lying down flat on
his back; right?

A. Yes, ma'am.

Q. And his genitals -- I'm sorry, your genitals are in his
face; correct?

A. By his face, yes.

Q. And it's fair to say that your body is essentially on top
of his body; right?

A. Yes, ma'am.

Q. And so he would have to reach up and over your body to get
to the back of your head; right?

A. I mean, I don't know where his arms were, so it depended
where his arms were at.  

Q. Okay.  It was also your testimony when you talked with
Captain M  about this 69 position that you were sort
of confused because you were intoxicated; correct?

A. Yes, ma'am.

Q. Because -- and you said that you didn't really understand
what was going on; is that right?

A. Yes, ma'am.

Q. But you realized that Sergeant Bates' penis was in your
mouth; correct?

A. Yes, ma'am.

Q. And you realized that you were moving your mouth up and
down his penis; right?

A. Yes, ma'am.
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Q. All right.  So it's your testimony that at some p oint you
could have used your teeth, Sergeant Bates said, ow , and
then that 69 position ended; right?

A. Yes, ma'am.

Q. And at that point, you're no longer performing or al sex on
Sergeant Bates?

A. Yes, ma'am.

Q. And so it's at that point that you all moved to a
different position; correct?

A. Yes, ma'am.

Q. Okay.  And at that point in that sort of next pos ition
follow-on right after that 69 position ended, you a re
underneath Sergeant Bates; right?

A. Yes, ma'am.

Q. You were lying on your bed?
A. On my --

Q. On your bed?
A. Yes, ma'am.

Q. And you are lying fat on your back at this time?
A. Yes, ma'am.

Q. And he's on top of you?
A. Yes, ma'am.

Q. And you're actually not sure about how you got in to that
position lying down; correct?

A. Yes, ma'am.

Q. You don't know if you actually moved yourself int o that
position; right?

A. I don't know how I got in that position.

Q But you previously have admitted at an Article 32 hearing
that you could have done that yourself?  You could have
gotten in that position yourself?

A. It's possible, yes.

Q. And you could have laid down on the bed with Serg eant
Bates getting sort of on top of you; correct?

A. It's possible, but I don't remember.

Q. Okay.  So Sergeant Bates is now on top of you.  W ould you
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describe the position that you were in -- in sort o f a
missionary-style position?

A. Yes, ma'am.

Q. Okay.  And his penis is erect at that point; corr ect?
A. Yes, ma'am.

Q. And that's a result of you performing oral sex on  him?
A. Yes, ma'am.

Q. And it's also your testimony that at some point y ou might
have put your hand out in front of him -- in front of his
chest sort of?

A. Yes, I put my hand out and said, no.

Q. Okay.  But just to be clear at this point, you un derstood
perfectly that you had just performed oral sex on S ergeant
Bates; right?

A. Yes, ma'am.

Q. And then he inserts his penis into your vagina in  this
sort of missionary style position; right?

A. Well, he had me -- my wrists restrained at that p oint but,
yes.

Q. Okay.  So he's holding on to your wrists and you actually
testified previously that he held on to your arms i n a
goal post position; right?

A. Yes, ma'am.

Q. And for the record, I'm holding up my arms in a g oal post
position.  My upper arms are parallel to the deck.  Is
that accurate, how I just described that?

A. Yes, ma'am.

Q. Is it also accurate how Sergeant Bates held your arms down
on that particular evening?

A. Yes, ma'am.

Q. And he held your arms down like that before he in serted
his penis into your vagina?

A. Yes, ma'am.  It was after I had put my hand on hi s chest
to say no.  

Q. Okay.  So you put your hand out on his chest; cor rect?
A. Yes, ma'am.

Q. And then he puts your hands in that goal post pos ition;



295

correct?
A. Yes, ma'am.

Q. Holds on to your wrists?
A. Yes, ma'am.

Q. And then your legs are lying flat on the bed at that
point; correct?

A. I mean, I would assume so because I'm on my back.

Q. Okay.  And he inserted his penis into your vagina at that
point?

A. Yes, ma'am.

Q. Okay.  And at the point that Sergeant Bates his penis went
inside your vagina, you also knew -- you were aware that
his penis went inside your vagina; right?

A. Yes, ma'am.

Q. And it's also your testimony -- or was your testimony at a
previous hearing that you never blacked out on this
particular evening; right?

A. Yes, ma'am.

Q. In fact, you remember a lot of details from that evening,
don't you?

A. Yeah, it's give-and-take.  I mean, some are more fuzzy
than others but I wasn't a blackout drunk.

Q. Okay.  And then -- so what's -- it was also testimony with
Captain M  too that once the sex was over, you sort
of turned over and just to lied on your bed; correct?

A. Yes, ma'am.

Q. And you remember facing your wall and going to sleep after
that?

A. For the most part, yes.  I just remember going black, so I
just kind of just passed out.

Q. And you also know that Sergeant Bates slept in your bed
that evening?

A. Yes, ma'am.

Q. You know that he slept next to you that night; correct?
A. Yes, ma'am, because I could smell him.  

Q. And when you turned over to face the wall, you also knew
Sergeant Bates was still in your bed; right?



296

A. Yes, ma'am.

Q. And just to be clear, this is your home; correct?
A. Yes, ma'am.

Q. And you knew that S  R  was downstairs -- maybe two
flights down the stairs; right?

A. Yes, ma'am.

Q. You knew that S  C  was in the same place?
A. Yes, ma'am.

Q. You thought that at least your roommate was across the
hallway; right?

A Yes, ma'am.

Q But you lied in bed next to Sergeant Bates; correct?
A. Yes, ma'am.

Q. And you fell asleep with him?
A. I fell asleep, but I didn't fall asleep with -- like, I

mean, he was in my bed. 

Q. Okay.  All right.  And so the next thing you remember is
sort of waking up the morning; correct?

A. Yes, ma'am.

Q. And you saw him -- as you open your eyes, you sort of see
Sergeant Bates leaving your room?

A. I see him going out my door, yes.

Q. Okay.  And he left quickly in the morning because he had
that PT event that you were talking about?

A. Yes, ma'am.

Q. And you knew that at the time that you woke up that he had
that PT event; correct?

A. Yes, ma'am.

Q. So you knew that that's why he was sort of running out of
your room?

A. Yes, ma'am.

Q. And you also knew that on the night prior to that;
correct?

A. Yes, ma'am.

Q. And then once you woke up, you saw -- once you woke up and
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saw Sergeant Bates leave your room, you went into the
bathroom; correct?

A. Yes, ma'am.

Q. And your bathroom -- you talked about this with Captain
M  -- your bathroom is actually inside your bedroom;
right?

A. Yes, ma'am.

Q. You didn't have to, like, leave your bedroom to go to a
different bathroom in the hallway?

A. No, ma'am.

Q. All right.  So after you are done in the bathroom, you go
into your bedroom; is that correct?  You go back to your
bedroom?

A. Yes, ma'am.

Q. And then S  R  came upstairs; right?
A. No, she had already been -- she had been in my bathroom

when I got up in the morning, and that's when I knocked on
the door and then -- because I didn't know if it was Bates
or who it was.  And then she was right there, opened the
door and it was her.  And then that's when I went to the
bathroom.  She was still in there.

Q. Okay.  So before you went to the bathroom, S  R  came
into your room?

A. Yes, ma'am.

Q. And it is your testimony that she was in the bathroom; is
that -- while you were still in the bedroom?

A. Yes, ma'am.

Q. And you didn't see her walk in or anything?
A. No, ma'am.

Q. Didn't realize it was her?
A. No, ma'am.

Q. In fact, you thought it was Sergeant Bates?
A. Yes, ma'am.

Q. And you walked up to the bathroom door and you sort of
knocked on it; correct?

A. Yes, ma'am.

Q. And like I said, that bathroom was actually in your
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bedroom; right?
A. Yes, ma'am.

Q. And you called his name, didn't you?
A. I said "Bates," yes, ma'am.

Q. You said -- that's -- you would have been surprised see
Sergeant Bates back in your bedroom or back in your
bathroom because you knew he had that PT event; correct?

A. Yes, ma'am.

Q. And then once you realized it was S  R , you started
talking to her?

A. Yes, ma'am.

Q. And it's your testimony that you told her that Sergeant
Bates raped you the night before?

A. Yes, ma'am.

Q. Right in your bedroom?
A. Yes, ma'am.

Q. And it's also your testimony that she wasn't really
listening to you?

A. Yes, ma'am.

Q. Wasn't really paying attention to you?
A. Yes, ma'am.

Q. That she had selective hearing?  
A. Yes, ma'am.

Q. That she didn't really want hear it at the time?
A. Yes, ma'am.  Because it's in the morning time and she's

really grumpy and that's how she is in the morning time.

Q. Okay.  So it is your testimony that your best friend
essentially ignored your allegation of rape from the night
before?

A. Yes, ma'am.

Q. Okay.  Now, S  C .  I want to turn your
attention to S  C .  He, to your knowledge, left
with Sergeant Bates that morning; correct?

A. Yes, ma'am.

Q. You didn't see him that morning?
A. No, ma'am.
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Q. Because he had to rush out the same as Sergeant Bates;
right?

A. Yes, ma'am.

Q. And you -- but you probably talked to S  C  in
the days following this occurrence with Sergeant Bates;
right?

A. Like after?  Afterwards, you mean?  

Q. Yes.  So after October 13th, you interacted with S
C  on probably normal occasions because he is your
friend; right?

A. Yes, ma'am.

Q. I'm sorry?
A. Yes, ma'am.

Q. And you eventually talked to S  C  about this
allegation; correct?

A. Yes, ma'am.

Q. And you told him that Sergeant Bates had raped you?
A. Yes, ma'am.

Q. You told him that he had sexually assaulted you?
A. I don't --

Q. You told S  C , sorry.
A. Yes, ma'am.

Q. And it is your testimony that S  C  told you to
essentially ignore the allegation?

A. Yes, ma'am, and not say anything -- not say anything to
anyone about it.

Q. Basically don't report it?
A. Yes, ma'am.

Q. But S  C  was a close friend of yours at the
time?

A. Yes, ma'am.

Q. You also told S  C  at some point in time that
you took Sergeant Bates' hand and walked him up the stairs
to your bedroom; correct?

A. No, ma'am.

Q. You also told S  C  that you made out with
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Sergeant Bates on the couch, didn't you?
A. No, ma'am.

Q. Okay.  Okay.  You talked about the bruises on you r wrists;
right?

A. Yes.

Q. First of all, when you woke up in the morning and  you went
to the bathroom sort of in the first few minutes, I  guess,
of you waking up, that's when you noticed the bruis es on
your wrist; right?

A. Yes, ma'am.

Q. First thing in the morning?
A. Yes, ma'am.

Q. And it was probably just after a couple hours if sleeping;
right?

A. Yes, ma'am.

Q. Probably still fairly early in the morning?
A. I mean, it was light -- it was pretty bright outs ide, but

it was still morning time.

Q. Okay.  And this -- the sexual encounter that you had with
Sergeant Bates that evening prior probably occurred  some
time around 3:00 a.m.; correct?

A. I'm not positive what time it was.  I couldn't re ally tell
what time it was.

Q. Okay.  Well, let's put it this way:  You think th at you
went to Walmart probably around 2:00 a.m. because t hey --
you couldn't buy alcohol; correct?

A. Yes, ma'am.

Q. And you said it was approximately a five- to ten- minute
drive to Walmart; correct?

A. Yes, ma'am.

Q. Then you and Sergeant Bates walked around Walmart  for a
little while?  Not together, but you walked around Walmart
for a little while?

A. Yes, ma'am.

Q. And then you went back out to his vehicle?
A. Yes, ma'am.

Q. And then you took the five- or ten-minute drive b ack to
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your apartment; correct?
A. Yes, ma'am.

Q. And so it's essentially the first thing in the morning,
that's the time when you notice bruises on your wrists?

A Yes, ma'am.

Q And then you also notice then a couple days later; right?
A. Yes, ma'am.

Q. Okay.  When you were talking to S  R , you didn't
show her the bruises on her wrists?

A No, I mean, she didn't really -- she ignored me and didn't
really say anything to me.  So, I mean, there -- I didn't
really get a chance to really talk to her about any of it.

Q. By the time you talked to S  R , did you notice you
had bruises on your wrists?

A. I don't remember if I had already gone to the -- because I
remembered it -- well, I noticed it when I had been going
to the bathroom and just kind of waking up and seeing --
and just kind of seeing my body.

Q And you interacted with S  R  probably later on that
day on October 13, 2012; correct?

A Yes, ma'am.

Q You didn't show her the bruises on your wrists at that
point?

A No, ma'am.

Q Never showed her the bruises on your wrists; right?
A. No, ma'am.

Q. Because it is your testimony that she just didn't care?
A. Yes, ma'am.

Q. Okay.  I want to turn your attention also to -- the next
morning you talked about seeing a towel near your bed; is
that right?

A. Yes, ma'am.

Q. And you think that Sergeant Bates might have used that
towel to clean up his semen; right?

A. Yes, ma'am.

Q. Might have used that towel to clean you off as well?
A. I'm not sure.
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Q. And you said you found that towel on the side of your bed
somewhere on the floor?

A. Yes, ma'am.

Q. And you ended up putting that towel in the wash; right?
A. Yes, ma'am, along with my sheets.

Q. Okay.  So you took the sheets off of your bed and  washed
them, essentially; right? 

A. Yes, ma'am.

Q. Same thing with the towel?
A Yes, ma'am.

Q And that was essentially directly after you woke u p that
morning; right?

A. It was that day some time, yes.

Q. Some time after you had come to the conclusion th at
Sergeant Bates sexual assaulted you?

A. Yes, ma'am.

Q. Okay.  And then you also talked about speaking to  Sergeant
Bates the following day; right?  You actually got a  text
message from Sergeant Bates later that day?

A. Yes, ma'am.

Q. On October 13, 2012?
A. Yes, ma'am.

Q. And he texted you that he was sorry for leaving s o
quickly?

A. Yes, ma'am.

Q. And he apologized essentially for being rude; rig ht?
A. Yes, ma'am.

Q. Because he had to leave for that PT event?
A. Yes, ma'am.

Q. And he had to rush out on you?
A. Yes, ma'am.

Q. And now the first time you made the report, the a llegation
of sexual assault was sometime maybe on the range o f three
to four weeks later?

A. Two or three weeks, yes.
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Q. Okay.  And that was probably in November 2012?
A. Yes, ma'am.

Q. And that was -- the first time you made the report --
talking about like a report -- well, let's put it this
way.  You talked to D  H , right, and that's
when -- that sort of was the trigger point for you
actually formally reporting the sexual assault; right?

A. Yes, ma'am, because he called his sergeant or recruiter or
whoever that came up from St. Louis and that's who I
initially talked to.

Q. Okay.  And at the time that you had a sort reported this
or talked to D  H  about this, you had already
spoke to E  Bates; right?

A. Yes, ma'am.  It was earlier that morning.

Q. So it was actually the same day?
A. Yes, ma'am.

Q. So you reported to E  Bates, essentially?
A. Yes, ma'am.

Q. And then you later on reported to D  H  that same
day?

A. It was that she -- because she was drunk that night and
that's kind of when --

Q. When you say "she," who are you talking about? 
A. E .

Q. Okay.
A. And she was drunk, so that is when it kind of -- our

conversation happened with that.  And then I can't -- I
don't -- I can't remember if that was the same day or not,
because I remember that after that talk that -- I remember
that that's when S  disappeared and Bates couldn't get
-- couldn't be reached or anything, and that's when she
wanted shit to hit the fan is what she said.  So then
that's the same morning, thought, that I was going to go
talk to these Marines about the whole thing.  I just
remember that was the same day of interacting with her and
then -- before going to the Marines.

Q. Okay.  So interaction with E  Bates, and that's when
you report this incident to E  Bates; right?

A. If -- I report -- I like talk to her that previous
night --
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Q. Okay.
A. -- when she was drunk.  And then the next morning is when

I was going to go talk to the Marines.  But initially, I
mean, I was talking to her before so --

Q. Right.  So my point is you talked E  Bates before you
talked to D  H ?

A. Yes, ma'am.

Q. And then it was also your testimony in that same sort of
time frame when you are talking E  Bates that she asked
you to send a text message to Sergeant Bates; right?

A. Yes, ma'am, because he couldn't be reached.  His phone was
either off or he wasn't answering, and she didn't know if
he would reply to me.  So she asked me to send him a text
message.

Q. And you had his phone number at that point?
A. Yes, ma'am.

Q. And you texted him?
A. Yes, ma'am.

Q. And you texted him actually asking him if he wanted to go
for an early morning run or something to that effect?

A. Yes, ma'am.

Q. Okay.  Talk to me -- just another point about -- on
October 13th 2012.  You never asked to go -- or I'm sorry
you never went to medical.  You never went to the hospital
or anything like that; right?

A. Not on that day, no.

Q. Okay.  Ms. K.E.C., a few months after this incident --
this sexual encounter with Sergeant Bates, you joined the
Army; right?

A. Yes, ma'am.

Q. You joined the Army in February 2013?
A Yes, ma'am.

Q. And then about a year later you were discharged from the
Army?

A Yes, ma'am.

Q. And that was while you were at MP school?
A. Yes, ma'am.
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Q. And you were discharged because you were having difficulty
in training?

A. I pointed my weapon at a battle buddy and so -- and then I
had been seeing people and they diagnosed me with PTSD and
so they said that I was a danger to myself and others
so --

Q. Essentially you were hallucinating? 
A. Yes, ma'am.

Q. Okay.  A little bit more about that conversation you had
with D  H .  When you talked to D  H
about the incident with Sergeant Bates, he told you that
if you didn't report it, he was going to report it; right?

A. Can you repeat that?

Q. Sure.  When you talked to D  H  for the first time
about this incident with Sergeant Bates, he told you that
if you didn't report this that he was going to report it;
right?

A. Yes, ma'am.

Q. And that's because he was a poolee at the time; right?
A. Yes, ma'am.

Q. And he sort of felt like he had an obligation to report
it?

A. Yes, ma'am.

Q. Okay.  Obviously, when you reported this allegation
against Sergeant Bates, there was sort of an
investigation.  The Normal Police Department got involved
at some point; correct?

A. Yes, ma'am.

Q. And you were eventually interviewed by the Normal Police
Department? 

A. That was the same day I talked to the Marines. 

Q. Okay.  You were actually interviewed twice by the Normal
Police Department; right?

A. Yes, ma'am.

Q. And there was some detective that just pulled you in and
talked to you about the events; correct?

A. Yes, ma'am.

Q. And during your initial conversation with that detective,
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he told you that he was eventually going to pull in
Sergeant Bates and talk to him about the incident; right?

A. Yes, ma'am.

Q. And then on the second conversation you had with that
detective, he told you that he had talked to Sergeant
Bates; right?

A. Yes, ma'am.

DC (Capt M ):  Sir, may I just have a moment?

MJ: You may.

[The defense conferred.]  

DC (Capt M ):  Sir, that's all the questions I have at this
time.

MJ: Redirect?

TC (Capt M ):  Yes, sir.

WIT: Can we take a recess to go to the bathroom really quick?

MJ: Yes.  We will take another ten minute recess.  Court is in
recess.

[The court-martial recessed at 1158, 13 August 2014.] 

[The court-martial was called to order at 1207, 13 August 2014.] 

MJ: Court is recalled order.  All parties present again that
were present when we took a recess.  Ma'am, you are
reminded that you are still under oath, okay?

WIT: Yes, sir.

MJ: Redirect.

TC (Capt M ):  Yes, sir.

REDIRECT EXAMINATION 
 
Questions by the prosecution:  

Q. K.E.C., Captain C  just talked to you about having
hallucinations in the Army?

A. Yes, sir.
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Q. And that was -- you were eventually diagnosed with PTSD?
A. Yes, sir.

Q. And what was your understanding of why you had PTSD?
A. Honestly, I was confused about it but, I mean, I think it

was just because I had been having nightmares about the
incident.  So I kind of just -- kind of pieced that
together, I guess.

Q. Is it your understanding that you were diagnosed with PTSD
based on the assaulted by the accused?

A. Yes, sir.

Q. So you were not -- Captain C  was asking that
question because it's important.  If you were
hallucinating the night that this all occurred, that would
be a problem; right?

A. Yes, sir.

Q. So your understanding is that you were hallucinating
because you had PTSD; right?

A. When?

Q. When you were in Army training?
A. Yes, sir.

Q. And your understanding of your diagnosis in Army training
is that you had PTSD based on the assault by the accused?

A. Yes, sir.

Q. Did you want to get out of the military?
A. No, sir.

Q. Why not?
A. I -- I mean, I loved it.  I loved doing -- the military

was something that was a goal of mine. Even though, like,
the counselors that I was talking to -- I had a talk with
my first sergeant.  I mean, I wanted to stay but
unfortunately it wasn't my choice.  

Q. Earlier Sergeant Bates' interrogation with Normal Police
Department was entered into this case, and I want to talk
to you about some of those and let you -- let's explain a
couple things that Captain C  had talked to you
about.

First, on the couch.  Sergeant Bates says that on the
couch you were reciting every line of Forrest Gump and
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that he was tickling you and teasing you.  Then you
started having to spontaneously kiss each other in an
emotional-type kiss.  Is that what happened?

A. No, not from what I recall it to.

Q. Do you recall reciting every line and him tickling you?
A. No, sir.

Q. Do you remember having a moment where you emotionally
locked and then just started kissing?

A. No, sir.

Q. Sergeant Bates also said that at the end of the sexual
interaction with you upstairs that he ejaculated on your
stomach and then his semen got in your belly button an you
both kind of just laughed about it.

Q Do you remember that happening?
A. No, sir.

Q. Captain C  talked to you a lot about the positioning
of the bodies, and like, where your arms and where your
feet are.  First of all, if I am understanding you
correctly, are your arms like out in front of you?

A. Yes, sir. 

Q And your feet are behind you?
A. Yes, sir.

Q Where is your stomach in relation to his stomach?
A I mean, they are pretty close together.  I mean, I just

remember my back -- my body flat.

Q. So your body is laying on top of his body?
A. Yes, sir.

Q. And his hand is on the back of your head? 
A. Yes, sir.

Q. Is it fair to say that based on your kind of experience in
life that most people have hands that fall will somewhere
around their waist?

A. Yes, sir.

Q. And kind of conveniently, most pants have pockets in that
location?

A. Yes, sir.
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Q. Did you notice that the accused had particularly short
arms that evening?

A. Not from what I noticed.  I didn't really pay attention.

Q. Or particularly long arms?
A. Not that I noticed, no.

Q. So to the best of your memory, he had normal arms just
like anybody else?

A. Yes, sir.

Q. And Captain C  talked about maybe he had to each his
arm up over your body.  Where -- do you have any reason to
believe his arms were anywhere other than at his side?

A. No, sir.

Q. And that your body was on top of his?
A. Yes, sir.

Q. And that your arms were out front?
A. Yes, sir.

Q. And again, I'm not trying to be sarcastic but, to the best
your knowledge, his genitalia was in the same location as
most people's genitalia? 

A. Yes, sir.

Q. Okay.  And your head was on his genitalia at the time?
A. Yes, sir.

MJ: Can we clear up one thing right there before you go any
further? 

TC (Capt M ):  Yes, sir.

MJ: You have described that your hands -- at this point your
arms were sort of straight out almost in -- what the
lawyers have been using is almost like a Superman flying
type of -- straight out above you.  If you are laying
stomach to stomach on him --

WIT: Yes, sir.

MJ: And his penis is in your mouth?

WIT: Yes, sir.

MJ: How is it possible that your arms are straight out?  Don't
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you have to be popping your head up somehow in orde r to be
able -- I mean, penis points up -- 

WIT: Right.

MJ: He is on his back.  If it's erect -- even if it' s not
erect, it is still pointing up.  

WIT: Uh-huh.

MJ: Doesn't your head have to be up some in order to  be able
to be doing this?  

WIT: Yes, sir.

MJ: So are you propping yourself up with an arm or a re you
not?  

WIT: I mean, I just -- I remember my hands out in fr ont of me.
I mean, I don't remember propping myself up.  Like,  I just
don't remember exactly where my -- what I was doing  with
my arms.  I just remember them in front of me.  

MJ: Do you understand my question?

WIT: Yes, sir.

MJ: Okay.  Can you explain to me how that is physica lly
possible that you could be doing that if your arms are out
above your head?  

WIT: Well, I just remember -- they're not -- the way  I'm
positioned, like, they are out in front of me.  So I don't
know if they are here or if they are here.  Like, I
just -- I remember them just somewhere in front of me.

MJ: Okay.  So you are kind of motioning as you are d oing this
that your hands could have been closer to your ches t or
maybe towards shoulder height.  You just don't real ly
remember?

WIT: Yes, sir.

MJ: Okay.  Go ahead.

Questions by the prosecution (continued):  

Q. Why do you think you don't remember the exact way  your
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hands were?
A. The level of intoxication that I was at.

Q. Captain C  also talked to you about how you had
previously testified that you were giving him head to get
him hard; right?

A. Yes, sir.

Q. What did you mean by that?  Did you want to get him hard?
A. No, sir.

Q. Okay.  So why did you say you were giving him head to get
him hard?  

A. Just for the position that we were in.  And, I mean, I
didn't really have the choice not to because his hand was
on my head.  So I just didn't have the choice not, like,
say anything or -- like I said, I couldn't really move my
body -- like I was a third person to my own body.

Q. So you had no -- would it have been fine to you if he
didn't get hard? 

A. I mean -- what do you mean?

Q. Did you want him to have an erection?
A. No.

Q. Did you care if he had an erection? 
A. I didn't want him to.

Q. Were you trying to give him the gift of an erection?
A. No, sir.

Q. You said that you don't exactly remember what his mouth
was doing near your genitals; right?

A. Yes, sir.

Q. You could feel some air or something like that?
A. Yes, sir.

Q. If Sergeant Bates admitted that he was performing oral sex
on you, would you have any reason to doubt that?

A. I wouldn't have any reason to doubt it, no.

Q. Based on the circumstances, that could have made sense?
A. Yes, sir.

Q. But you just don't specifically remember what was
happening?
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A. Yes, sir.

Q. Why don't you remember?
A. I mean, I just -- everything was fuzzy -- really fuzzy at

this point.  I mean, from the alcohol that I had been
drinking.

Q. Captain C  talked to you about in the morning you are
laying in the bed and you kind of wake up -- or at some
point in time you realize that he was there and you don't
get up and you don't just run away; right?

A. Yes, sir.

Q. And then earlier in the night when you're -- he's finished
the sexual activity and there is a moment in time when you
are laying looking at the wall before you are out, you
don't just run away.  

A. Yes, sir.

Q. Do you think if you were sober you would have run away?
A. Yes, sir.

Q. Why do you say that?
A. Because when I'm sober I know exactly what's happening.  I

have more control of my body, and I would definitely know
to not just stay there after an event would happen that I
didn't want to happen.

Q. When you're sober, do you frequent Walmart bathrooms
barefoot?

A. No, sir.

Q. Captain C  also said you -- the quote she said is,
you understand perfectly you just performed oral sex on
Sergeant Bates.  I know we are beating a dead horse here,
but you understand that that occurred; right?  

A. Yes, sir.

Q. Because of the memories that you had?
A. Yes, sir.

Q. But you don't remember perfectly everything that occurred
during oral sex?

A. No, sir.

Q. When you woke up in the morning, you thought that Sergeant
Bates maybe was in the bathroom.  That is what you said;
right?
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A. Yes, sir.

Q. So why didn't you run out screaming then?
A. I just -- I mean, I didn't know if it was him or not.

Like, I was scared.  I was trying to piece things together
in my mind what had happened.  I just -- it was just kind
of all, like, putting together in my head.

Q. If he was still in the bathroom, why would you be scared?
A. I mean, I was scared of him and, like, just the things

that I was piecing together my mind.  I just -- I just
wanted to think that it wasn't real but it was.  So I
just -- I mean, I was kind of -- I was very emotional at
that point and I was just scared that it was going to be
him. 

Q. Why do you think that S  and S  ignored the
situation when you told them what happened?

A. I mean, I really don't know their reasoning.  I mean, she
had a thing for him and he was a poolee already.  And they
already had a friendship acquired with Bates.  So, I mean,
I don't really know the exact reasoning why.

Q And to be clear, S  and S , they weren't with you
at Walmart; right?

A. No.

Q Weren't with you on the couch?  
A No, sir.

Q Weren't with you up in the bedroom?
A. No, sir.

Q And you never told them the specifics of what happened?
A. No, sir.

Q. All right.  Captain C  talked to you about your
drinking and that you had started drinking at 12 or 13 and
you had five years drinking; right?

A. Yes, sir.

Q. Did you drink as frequently as a 12- or 13-year-old as you
did as a 18-year-old?

A. No, sir.

Q Captain C  also talked to you about that you thought
that there was seven beers that you drank that night.

A. Yes, sir.
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Q. Why do you think it was seven beers? 
A. I mean, we had to -- we put two in the pyramid an d then I

had one to the side and we played multiple games.  That
was just, I mean, a rough estimate of what was goin g into
the cups.  And then, I mean, it's kind of hard to k eep
track when more cups are being pushed towards me an d then
drinking opposite cups and then having to combine t hem.
So I had like full cups of beer, but I -- I mean, I  don't
really know.  I couldn't keep track after that.  I was
just kind of basing it on what we started with, I g uess.

Q. Are you confident that you had more or less to dr ink than
the accused?

A. I'm confident I had more.

Q. So when you say seven beers, it could have been m ore than
that?

A. Yes, sir.

Q. Do you think it could have been less than that?
A. No, sir.

Q. Why not?
A. Just because of the amount that I was drinking co mpared to

him and not having it even, and then falling behind  on my
cups and having to combine them too.

Q. On the way -- have you been drunk before and be a ble to
find your way home? 

A. Yes, sir.

Q. So you've been drunk and gotten really hammered a nd
amazingly you are at your house the next morning?

A. Yes, sir.

Q. So when you're in the car in you are giving direc tions to
Sergeant Bates to get to your house, are you surpri sed
that you are able to do that?

A. No.  I mean, I know landmarks and how to get back  to my
house.  So I wasn't surprised that -- I mean, I did n't
give, like, street by street direction.  I just kin d of
gave, like, here is the landmark, I know where my h ouse is
by, like, what I need to follow.

Q. So it is not indicative to you that you were not drunk
because you were able to find your way home?  That' s
really a bad question.  If I could?
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MJ: Please.

Questions by the prosecution (continued):  

Q You -- is it surprising to you that night based on the
amount of alcohol that you had drank that you were able to
give directions to your house?

A. No, sir.

Q. Captain C  talked to you about -- that S  R
saying that you called her.  S  R  testified that you
called her from Walmart?

A. I don't have any recollection of that.  I didn't think I
had my phone on me.  

Q. Could it have happened?
A. It's possible, yes.

Q. And why -- so it could have happened and maybe you don't
remember?

A. Yes, sir.

Q. You're not saying it didn't happen?
A. No, sir.

Q. Forrest Gump has the feather at the beginning of the movie
and a feather at the end of the movie.  Do you think there
is any chance that you are remembering the feather from
the end of the movie that you sat on the couch for three
hours of the movie or however long Forrest Gump is?

A. I mean, I have no idea.  I just remember the feather.
That is all I remember.

Q. Well, that would be a pretty big difference if you had
watched the whole movie -- you watched the very beginning.
How can you not remember that?

A. Everything was really fuzzy and, I mean, I was pretty
intoxicated at that point.  So I just sense of time and
sense of like surrounding everything was just contorted.

Q. Do you have any reason to believe that your roommate was
there that night?  Your upstairs roommate?

A. I mean, I know she never leaves and she never takes her
car either so, I mean, I assumed she was there.  And then
my other roommate left to go home.  She had already been
gone so she wasn't there at all.

Q. But that night did you have any interactions with your
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upstairs roommate?
A. No.

Q. Do you remember seeing her first thing in the morning?
A. No, sir.

Q. And all rooms have their own bathrooms inside; is that
right?

A. Yes, sir.

Q. If you were sober, do you think Sergeant Bates would have
had sex with you?  

A I wouldn't have allowed it to happen.

Q. What do you mean?
A. No physical attraction.  Nothing.  I mean, all I saw him

was a recruiter, and that was kind of just as I saw it.  I
wanted to be a Marine and that's -- I wouldn't think
anything of that.  He had a wife, kid.

TC (Capt M ):  Thanks, K.E.C.  That's all the questions I
have for you.

EXAMINATION BY THE COURT 
 
Questions by the military judge:  

Q I have a couple questions for you.  And they are in no
particular order, so just kind of bouncing around on
different issues that I have.  Did you ever tell Sergeant
Bates that you could recite Forrest Gump line by line?

A. Honestly, I don't remember if I did or not.

Q. Wouldn't that be kind strange then when he is describing
to the NPD detective that you were sitting there reciting
it at line by line?  I mean, that's kind of an unusual
characteristic or quality, whatever.  That's an unusual
thing for a person to be able to do; wouldn't you agree?

A. Yes, sir.

Q. Right.  I can quote a line from the movie here and there,
but I certainly can't come close to quoting the whole
thing.  So if he is saying that you were sitting there
annoying him or he was teasing you about the fact that you
could recite all of the lines of the movie, wouldn't that
strike you as perhaps being true then? 

A. Yes, sir, because, I mean, I know I can do it.  So I mean
it wouldn't surprise me.
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Q. Okay.  So my question to you really is:  Can you think of
any other time when that ever would have come up that that
would somehow be something he would know about you?  Did
you ever watch Forrest Gump with him on other occasions?

A. No, sir.

Q. Okay.  I'm a little confused here about the conversation
that you had with E  Bates.  You said -- and I may just
be mixing up the different testimony here -- but if I
understand correctly, this was a separate occasion several
weeks after the incident?

A. Yes, sir.

Q. And it was at the Bates' home that you were playing Beer
Pong again?

A. Yes, sir.

Q. This was you and S  and S  and E  this time, not
the accused?

A. Yes, sir.

Q. And E  was intoxicated?
A. Yes, sir.

Q. You indicated that -- you started to testify that you told
her, well, what if I told you something else happened.
And then we didn't really have any follow-up questions.
Can you tell me as much you remember about how it is that
you came to be telling E  what happened and
specifically what you told her?

A. I just remember that she was drunk that night and then we
were on, like, their porch -- their side porch or
whatever -- and she was kind of just like talking about,
like, here and Bates' relationship and like all the stuff.
Just negative.  And then I kind of just -- I was trying to
be a third-party, like, of saying, well, what would you --
I don't remember how I worded it exactly, but what would
you do if he did something -- if he did this to someone
else.

Q Did what?  
A. I don't remember -- I don't remember exactly what I said

to her, but it was along the lines of raping or sexual
assault.  It was along those lines.  I don't exactly
remember what words I used, though.

Q. Okay.  And then what happened?
A. And then that's when she asked me why did I ask that



318

question.  And then I went -- I pretty much told her that
he had raped me.  And so -- I don't really think I went
into details.  I can't be for sure, though, about that.
But that's how that conversation went.

Q. Okay.  And then there were some alluding to somebody
saying, well, the shit's going to hit the fan, or some
words to that effect.  Was this the same conversation?
And who said it? 

A. It was not the same conversation.  But E  had said it.
It was the morning of me going to talk to the Marines.  It
was a Saturday morning.  And that had been when S  had
disappeared.  Bates couldn't be -- no one could get a hold
of him, and so then she was like, well, shit's about to
hit the fan.  She wanted him to go down for whatever.  And
so she wanted him to pretty much just suffer the
consequences.  So that's -- E  was the one who said
that shit's going to hit the fan.

Q. Okay.  So do I understand what you're saying correctly
that when you told E  about this that E  herself was
also interested then in making sure that Sergeant Bates
got in trouble for this?

A. From my understanding, yes.

Q. Okay.  When you say that she said, shit's about to hit the
fan or whatever the case may be, and she seemed to be
interested in getting him in trouble?

A. Yes, sir.

Q. And she was a friend of yours at the time?
A. Yes, sir.

Q. I'm trying to think of the right way to ask this.  When
you are having this conversation at this point, do you
consider E  a friend?

A. The -- which --

Q. By the time when you guys were playing Beer Pong on the
second occasion?

A. Yes, sir.

Q. Okay.  So you are friends with E ?
A. Yes, sir.

Q. You tell E  that your husband and I had sex -- that he
sexually assaulted you?

A. I said that he had raped me.  I don't know if I used
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sexual assault or rape, but it was along those lines.

Q. Did E  inquire or probe into whether or not this was
consensual sex or did she just take it at face value that
he raped you?

A. I just remember her asking like when it happened or where
happened.  I don't remember exactly -- or I don't remember
exactly what she kind of went into.  

Q We all seem to be skirting around this.  S  and S
kind of disappeared into the -- the bottom of the
apartment that evening.  Were they a couple?

A. No.  He had a girlfriend but they still had sex with each
other and so had a thing with each other.

Q. Okay.  So my question to you is on the night in
question -- several people have asked you whether or not
this had any makings of a double date sort of thing.  And
you've consistently said you had no interest in the
accused.  And everybody seems to be skirting around the
fact that these other two seemed to have actually been
planning on linking up that night?

A. Yes, sir.

Q. Was that your understanding?
A. That's pretty much what happens when they are both

together, sir.

Q. So when they went downstairs, did you understand that they
were likely downstairs and didn't want to be disturbed?

A. Yes, sir.

Q. You testified that the accused was making you angry by
wrestling with you and kind of messing with you during the
Beer Pong.  Do you remember that?

A. Yes, sir.

Q. So back in that portion of time here, when you are playing
beer pong, he is wrestling with you.  Do you -- you said
that you had sort of a gut feeling that you shouldn't --
that you should be nervous around him but you pushed it
aside. 

A. Yes, sir.

Q. Can you explain then why you would get in a car and go to
Walmart and buy more beer with him?

A. I mean, like I said I pushed it aside and, I mean, I still
-- I mean, I was intoxicated at that point too and I



320

just -- I still wanted to continue to have fun.  So , I
mean, that's was just my thought process.  I didn't  really
have a clear mindset.

Q. Okay.  So when you say that you were angry with h im, would
you say that -- again, just kind of trying to phras e --
you know, people get angry about certain things.
Sometimes it is just a momentary flare up and you s ay,
hey, we are all good or whatever the case baby.  So metimes
there are those things that happen and everybody ge ts
really mad and the party comes to a screeching halt ?

A. Yes, sir.

Q. Do you understand sort of what I'm grabbing at?
A Yes, sir.

Q So when you say that you got angry with him about the way
he was treating you, would you say it was sort of m ore on
the opposite end that you didn't appreciate him doi ng that
but you weren't really angry with him?

A. Yes, sir.  I mean, I handled myself how I would - - so I
mean, it was it's just -- I kind of just brushed it  off.

Q. So it didn't you bother enough that it gave you a ny reason
for pause in getting in a car and driving to go get  more
beer with him?

A. No, sir.

Q. Because you could have at that point?
A. Yes, sir.

Q. Right?  You could have just said, hey, I'm tired of the
way you treat me, you know, I'm not -- let's call i t a
night, guys.

A. Yes, sir.

Q. That type of thing?
A. Yes, sir.

Q. Did you ever consider that?
A. No, I mean, I was -- I was hanging out with my fr iends,

and I just was having a good time.  I trusted my fr iends.

Q And you wanted to continue to drink.
A. Yes, sir.

Q. So that is why you went to Walmart with him? 
A. Yes, sir.
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Q. I mean, at that point you felt like were still --  I guess
the real question here is:  At that point, did you feel
like you were capable of drinking more?

A. I mean, I can always -- I can always drink more, even when
I'm drunk.  So --

Q. Okay.  At the point when you're on the bed -- and  the
phrase that you used were, he sort of rolled you ov er into
a 69 position.  Okay.  So kind of moving back to th at
aspect, when he did that -- well, let me ask you:  Do you
recall did you put yourself in that 69 position or did he
physically manhandle you into that position?

A. Honestly, I don't recall.  I just remember laying  in my
bed and then we were in that position.

Q. So is it possible that you actually -- just like you said,
you physically lay down on the bed on your back bef ore
that the intercourse; correct?

A. Yes, sir.

Q. When it came to getting into the position of the 69, do
you recall whether he physically moved you into tha t
position or is it possible that you moved yourself into
that position?

A. I mean, I don't recall how I got there but, I mea n, it's
-- it's always possible.

Q. Okay.  But the point is you don't remember one wa y or the
other?

A. No, sir.

Q. Do you remember that being a particularly -- do y ou
remember experiencing any pain from him moving you into
that position?

A. Not -- no, not really.  Just the fact that his ha nd was on
my head and I couldn't move that way.

Q. Okay.  But before -- I mean, I'm talking about ju st
actually moving you into that position.

A. No, I don't remember moving.

Q. Did you ever tell him to let go of your wrists, t hat you
recall?

A. No, just -- I mean, I just said no -- before he r estrained
me I said, no, and then I couldn't -- I couldn't re ally
say anything after that.  And I don't know if he ha d put a
pillow over my face or not, because I remember some thing
over my face.  So I'm not too positive.
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Q. Do you remember physically resisting with your wrists?  I
mean, try to pull them apart or anything like that?

A. I think so because, I mean, I felt the pressure of him,
like, restraining my wrists, but then I felt more pressure
like to where I think I was like counteracting the force
down, if that makes sense.

Q. When he inserted his penis into your vagina and he's
holding your hands above your head, do you remember
experiencing any pain?

A. I experienced, like, in my stomach.  I experienced that
and then the pressure still on my wrists.

Q. Okay.  What you're describing is physically kind of
difficult to do.  I mean, normally it requires a little
bit of physical manipulation to get yourself inserted.  Do
you remember, were there any problems with that?  Did he
have any problems actually penetrating you?

A. I don't remember, honestly.

Q. All right.  And now you and S  have both said that at
this point you guys were essentially best friends and had
been for some time; is that accurate?

A. Yes, sir.

Q. You have testified several times now that you believe that
you told S , I'm pretty sure that he raped me last
night.

A. Yes, sir.

Q. And that she just basically blew that off?
A. Yes, sir.

Q. Okay.  I'm having a hard time figuring out why you
wouldn't grab her by the throat and say, what are you
doing?  You're supposed to be my friend.  So what was your
-- I guess that's my way of asking, what was your reaction
when she just kind of blew this off? 

A. I was really mad and, I mean, I was disappointed in her.
But, I mean, how I was feeling, I did -- I didn't know
what to do.  Like, I feel like it was my cry for help to
my best friend and it was just kind of brushed off.  So I
just kind of stuck there.  So I just didn't really know
what to do in how I was feeling.  So just --

Q. You were still confused about -- this was when you were
still trying to piece the whole thing together yourself;
right?
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A. Yes, sir.

Q. Now, at that point, was S  close friends with Sergeant
Bates?

A. I don't think they were close friends, but I know they
were acquainted through S .  So --

Q. Now, subsequently, are you aware of whether they have
become closer friends?

A. No.

Q. You don't know one way or the other?
A. No, sir.

Q. But at that point, you didn't believe that they were
particularly close friends?

A. No, sir.

Q. Trial counsel, any questions in light of those?

TC (Capt M ):  Yes, sir.

REDIRECT EXAMINATION 
 
Questions by the prosecution:  

Q K.E.C., what -- the military judge was asking you about
the conversation with E  Bates, and that she's -- I
can't remember the words you said, but she was interested
in him going down and getting in trouble.  Were you aware,
based on conversations with her that she was aware of
other things that he had been doing?

A. To her, yes.

Q. How about was she aware of any information involving him
and other poolees or other people?

A. Yes, sir.

Q. What did -- not about things to her, but to other poolees,
what did you think E  thought was going on or knew was
going?  

A. She knew that he was having interaction with a poolee, I
think her name was K  F  because she had known about
like letters that he was writing her and stuff like that.
So she had known that fact too.

Q. So when you were having a conversation with her about,
hey, what would you think if something that happened to me
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or to somebody else, that was in the context of discussing
what was going on with K  F ?

A No, that was in the context, like, of me because I
didn't -- I wasn't intending to tell her, like, everything
but, I mean, I felt like she had that right to know too.
But I didn't want to just come straight out and say that
it was me so I just kind of played it off a third party to
see how she would react.  

Q. Okay.  And again I asked a bad question.  Before you give
the hypothetical, you know, what if something happened to
this third person, what is the nature of the conversation
you are having with her then that leads you to volunteer
that hypothetical.

A She was -- I mean, like I said, she was drunk, so she was
just kind of pouring her emotions out about, like, her
relationship with Bates and, like, everything that had
happened with her and him and then the letters she found
out about K  F .  And so it kind of just all tied
into that.

Q. So she is sharing with you bad things that he had done to
her and what she believed other bad things with another
person?

A. Yes, sir.

Q. And that lead you to kind of volunteer this hypothetical?
A. Yes, sir.

Q. So when she said to you, you know, he needs to go down for
this or something, what was your understanding of what she
meant by that?  Was it just because of what happened to
you or because of the other stuff too?

A. I think it was a combination of both.

Q. When you talked to S  R  in the bathroom and the
first person you verbalize I think he raped me, and she
doesn't really respond in the way you expect a friend, how
does that affect you?

A. It hit me pretty hard, just for the fact that I -- I mean,
I was trying to -- like I was piecing myself together for
that.  I was emotional with it.  I didn't know what to do
and I figured, like, I could lean on her.  And for the
fact that she didn't really care, she didn't really say
anything, it kind of -- it really hurt.  And -- I mean, I
was lost, pretty much.

Q. The fact that she didn't care as your best friend, did
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that give you confidence that other people were going to
care? 

A. Not really at all.

Q. If you were sober, do you think you voluntarily would have
moved yourself into a 69 position with the accused?

A. No.

Q. Any doubt about that?
A. No.

TC (Capt M ):  That's all I have, sir.

MJ: Anything further?  Questions in light of those, defense?

DC (Capt C ):  Yes, sir.

RECROSS-EXAMINATION 
 
Questions by the defense:  

Q. Ms. K.E.C., I just have a few questions in they are also
going to appear probably out of order to you.  First of
all, you don't recall remember during that sexual
encounter with Sergeant Bates -- you said something about
a pillow, but you don't know that he sort of put a pillow
over your face or anything; right?

A. No, ma'am.

Q. You sort of described it in previous testimony and
interviews as there was something close to your face;
right?

A. Yes, ma'am.

Q. It could have been his face; right?
A. Yes, ma'am.

Q. Captain M  asked you a lot of questions and I
obviously asked you a lot of questions about your level of
intoxication.  It was your testimony today that you
understood while you were in -- while you were in that 69
position you understood the Sergeant Bates' penis was in
your mouth; right?

A. Yes, ma'am.

Q. And then minutes later, you understand that his penis was
in your vagina; right?

A. Yes, ma'am.
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Q. You weren't confused about that?
A. No, ma'am.

Q. Despite your level of intoxication?
A. No, ma'am.

Q. And despite the alcohol you had earlier that evening?
A. No, ma'am.

Q. Okay.  And then Captain M  asked you a question about
me asking you -- I used the term -- you testified
previously that you gave Sergeant Bates head to get him
hard.  Those are your words from your previous testimony;
not mine; right?

A. Yes, ma'am.

Q. On 12 October 2012, that was the first time that S
R  met Sergeant Bates; right?

A. No, ma'am.

Q. Okay.  But they weren't close friends or anything at that
point?

A. Not that I was aware of.

Q. Okay.  All right.  And there was a lot of discussion about
this conversation that you eventually had with E  Bates
regarding your allegation against Sergeant Bates; right?

A. Yes, ma'am.

Q. When you were talking to E  Bates, she was talking to
you about suspicions that she -- that her husband was
cheating on her with someone; right?

A. I don't recall the exact conversation.

Q. Well, you know, about -- you know about some letters that
she found from K  F ; right?

A. Yes, ma'am.

Q. And you knew K  F ; right?
A. I only --

Q. I'm sorry.  You don't know her.  I'm sorry.  You know of
her, basically?

A. I just know her name and, like, of the letters; that's
about it, and the relationship with --

Q. And you know about that because of E  Bates?
A. Yes, ma'am.
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Q. Because E  Bates was telling you that she found those
letters from K  F ?

A. Yes, ma'am.

Q. And that she suspected her husband of cheating on her?
A. Yes, ma'am.

Q. Okay.  So when you talk about giving that hypothetical
like, what if you found out he did this with someone else,
you're talking about what if she found out he was
committing adultery with someone else; right?

A. No, ma'am.  I wasn't -- I was just not -- like I said, I
don't remember the conversation that were having, so I
wasn't particularly going to that.

TC (Capt M ):  Sir, may we have a brief article 39(a) outside
of the witness's presence?  I think there's an issue that
we are dancing around that I would like to address -- not
in front of the witness -- that I think will help give
clarity to what's going on here, sir.

MJ: Would you step outside for just one moment.

WIT: Yes, sir.

MJ: Just wait right outside that hatch -- the door, please.

[The witness withdrew from the courtroom.] 

MJ: All right.  The witness has departed.  This Article 39(a)
session is called order.

TC (Capt M ):  Sir, I have given fair warning to defense
counsel that I have prepared this witness to tread lightly
on the topic, but there is information that this witness
believes -- or that E  Bates provided to this witness
about acts of violence, possibly even sexual in nature
from the accused to his wife that E  Bates had told
her.  And that came out in that -- the context of that
conversation.  

I have been attempting to not go there, to not do this,
but if we are going to continue to push why this
conversation make sense and if the defense counsel is
going to attempt to make the conversation appear like it's
just about her finding out that he was cheating with Lance
Corporal F , in fundamental fairness for the trier of
fact, I think it is going to be fair to ask her what else
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was E  Bates talking about?  What other bad things was
E  Bates talking to you about her husband, because that
is the context of the conversation.  And I talked to
defense counsel about this yesterday, about a week ago.  I
mean, this has been an issue.  I prepped and put the
victim --

MJ: Well, that would explain why I was the one that asked the
question or opened the door, so to speak, because I was
the one that actually asked that question.  The defense
did skirt all the way around it and I just logically kind
of said -- I mean, let's face it, folks, that's kind of an
unusual fact pattern --

TC (Capt M ):  Yes, sir.

MJ: -- when we are talking about the alleged victim talking to
the accused's wife --

TC (Capt M ):  Yes, sir.

MJ: -- afterwards.  It just doesn't come up very often.  So I
asked what I was thought was a logical question.  I'm not
aware of whatever landmines are out there that, as the
fact finder, since I'm sitting in place of the jury, I
probably don't even want to decide the admissibility of
those things if everybody agrees.  They are probably not
admissible and I would rather you not go down that road
and ask me to decide that they are not admissible and,
therefore, stick it in my head that they are out there. 

TC (Capt M ):  Yes, sir, and I agree with you.

MJ: I understand.  So you guys are doing what you should be
doing by trying to avoid tainting your fact finder.
Defense, do you need to go down there any further?

DC (Capt C ):  That was the last question I had for that,
sir. 

MJ: Okay.  I think that gives the defense everything that they
will need to make the argument that is logically out
there.  

TC (Capt M ):  Yes, sir.

MJ: And keeps it within the confines of where we should be.
Okay?
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TC (Capt M ):  Yes, sir.

MJ: All right.  Would you ask witness to come back in, please.

TC (Capt M ):  Yes, sir.

[The witness enter the courtroom.] 

MJ: All right.  We are almost done.  Thank you.

Questions by the defense (continued):  

Q Ms. K.E.C., Captain M  asked you a couple of other
questions about -- well, he asked you a question about
sort of giving directions to Sergeant Bates or he asked
you sort of in the context of when you are really hammered
can you give directions to your house or can you give
directions in a car.  And you said yes; correct?

A. Yes, ma'am.

Q. But you don't describe yourself -- when you were in the
car with Sergeant Bates on the way to and from Walmart,
you don't describe yourself as really hammered; right?

A. No, ma'am.

Q. Not at that point?
A. No, ma'am.

Q. In fact, you were much less than really hammered; correct?
A. I mean, I was borderline drunk at that point.  So -- but I

wasn't hammered like blackout drunk or anything.

Q. Okay.  So that's probably why you are not surprised you
could give directions in a vehicle; right?

A. Yes, ma'am.

Q. Captain M  also talked to about -- and I talked to
you about too -- the fact that you had been discharged
from the Army as a result of essentially reporting that
you had been hallucinating.  Do you recall that?

A. Yes, ma'am.

Q. And he said that -- or you testified that it was your
understanding you were diagnosed with PTSD as a result
your interaction with Sergeant Bates on 12 and 13
October 2012; correct?

A. Yes, ma'am.
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Q. But -- now you know B  M ; don't you?
A. Yes, ma'am.

Q. He is one of your friends -- or I think he was one of your
friends -- like a closer friend but now just an
acquaintance sort of thing?

A. Yes, ma'am.

Q. And you still talk to him; right?
A. I haven't talked to him in a while.

Q. And recently you actually told him you were diagnosed with
PTSD as a result of some interaction that you had in a
foreign country fighting off an insurgent; right?

A. No, ma'am.  I said that I -- that's what I would have
liked to have done, but I didn't say that as a result of
that.

DC (Capt C ):  May I just have a moment, sir?

MJ: You may.

DC (Capt C ):  That's all the questions I have, sir.

MJ: Subject to recall, trial counsel.

TC (Capt M ):  Yes, sir.

[The witness was warned, subject to recall, was excuse, and 
withdrew from the courtroom.] 

MJ: Government, do you have any additional evidence that you
are going to present?

TC (Capt M ):  Sir, can I just have a brief moment to discuss
with the defense counsel?

MJ: Yes.

[The prosecution and the defense conferred.] 

TC (Capt M ):  Sir, with that, the government rests.

MJ: All right.  We will take an hour-long lunch break.
Reconvene here at 1350.  And we will proceed with any
motions or other issues that the defense wants in the
defense case, okay?
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DC (Capt C ):  Yes, sir.  Sir, Just in -- I just want to say
this before we go off the record.  We are going -- at this
point, we have an expert consultant, obviously, in
forensic toxicology and we are going to decide whether not
to call him at this point.  And then I think the
government would --

MJ: Well, that is the problem.  If you are going to call him
as an expert witness, I'd ask that you go ahead and find
one of the prosecutors and notify them to try to give them
enough time to do it over the lunch break.  That is why I
am giving you an hour.  I assume you can actually make
that decision relatively quickly.

DC (Capt C ):  Yes, sir.

MJ: And, trial counsel, if you could attempt to get your --
whatever interview you have done in the meantime, and if
you need additional time, then we will take that up at
that point as well.  I recognize you haven't had a chance
to talk to him.  

Defense, do you have any evidentiary exhibits or anything
that you would like me to look at during the lunch break?

DC (Capt C ):  No, sir.

MJ: Okay.

TC (Capt M ):  Sir, do you want to see --

MJ: Well, no.  And the other issue -- the text messages that
we have heard about, I -- we are not going to see those
from either side?  

TC (Capt M ):  Sir, the government -- we were just
discussing -- the government was going to attempt to enter
text messages between the accused and his wife, but the
defense counsel has not waived privilege to that
communication.  So that's were we are with that, sir.

MJ: Well, is that something we need to litigate?  Is it a
marital communication?  She has the right not to testify.
Is this -- not everything is a marital communication.

TC (Capt M ):  Yes, sir.

MJ: Certainly -- I mean, that is up to you all.
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TC (Capt M ):  Yes, sir, that's --

MJ: Either present it or don't present it.  If you don't think
you can get it in, then don't put it in.  If you want to
fight about it, then we can litigate its admissibility.

TC (Capt M ):  Yes, sir, I'll discuss with defense counsel.

MJ: Quite frankly, I was more interested in the text messages
between the accused and the alleged victim than anything
between him and his wife. 

TC (Capt M ):  Yes, sir.

MJ: That was what we had heard mentioned a couple of times.
So okay.  All right.  Take an hour for lunch.  We will see
you at -- well, why don't we just call it 1400.  That will
give you enough time to do whatever needed to, okay?
Court is in recess.

[The court-martial recessed at 1253, 13 August 2014.] 

[The court-martial was called to order at 1413, 13 August 2014.] 

MJ: Court is recalled to order.  All parties are present again
that were present when we broke for lunch, except our
court reporter, who is now Sergeant H , replacing
Corporal P .  Sergeant H  has previously been sworn.

During the break, we did have a brief R.C.M. 802
conference in which the government notified the Court that
it was intending to request permission to reopen its case
to present some text message traffic between the accused
and his wife, and to litigate its admissibility, the
government contends that these are not protected as
marital communications, if I understand correctly, because
it has something to do with adultery, I think I heard; is
that right?

TC (Capt M ):  Yes, sir.

MJ: All right.  We'll get to that in a moment.  Before we get
any further, I know I mentioned several times now that
some of the evidence that was presented in Prosecution
Exhibit 2 the interview of S  C  struck me as
being hearsay on hearsay, and I have some concerns at this
point that I would address with counsel.
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In particular, in the defense's opening statement, the
defense alluded to the fact that they intended to present
evidence that the victim -- the alleged victim told S
R  that she took him by the hand and led him upstairs.
S  R  testified this morning and she did not state
that.  As such, S  C 's statement to the NPD
detective that -- let me see if I got this right -- that
S  told him that K.E.C. had told S  that she took
him by the hand and led him upstairs is not proper
impeachment of anything since S  never actually
testified to that.  You can't impeach S  with an
inconsistent statement through third-hand hearsay like
that.

To date here so far I have heard no evidence -- no actual
direct evidence, no permissible impeachment that the
alleged victim in this case ever admitted to anybody that
she took him by the hands and lead him upstairs.  The
accused's version of events to the detective was that they
were -- they had their arms around each other and perhaps
a hand on top of each other as they were walking up the
stairs.

Do I have that right, trial counsel?

TC (Capt M ):  Not quite, sir.  The accused's statement was
that he had his hands around her waist and she was
reaching back holding his hand.

MJ: Right.  Had her hand over -- but did they -- not this,
grabbed him by the hand and led him upstairs.

TC (Capt M ):  That's correct, sir.

MJ: Did I miss something here? 

DC (Capt C ):  No, I agree with that, sir.

MJ: Okay.  So, therefore, the statement that Mr. C  made
in that regard would not appear to be improper impeachment
for anything; correct?  Agreed?

DC (Capt C ):  I agree with that.

MJ: All right.  So I will not consider that aspect of it.

DC (Capt C ):  I do think there's other things in there
that -- 
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MJ: Clearly.  Clearly.  I'm only saying that one statement.  

DC (Capt C ):  Okay, sir.

MJ: Again, I only think it bears emphasis because it was
something the defense counsel specifically used in their
opening statement and, quite frankly, I've been waiting to
hear from somebody that the victim held the accused's hand
and lead him to the bedroom.

DC (Capt C ):  Yes, sir.

MJ: That was what I was led to believe was going to come out,
and I haven't seen anything like that so, therefore, I
think it's improper impeachment if the only way that
actually gets into evidence is literally third-hand
hearsay.

DC (Capt C ):  Right, sir.

MJ: Okay.  Everything else that he testified to, obviously is
fair game.  Government, you desire to reopen your case to
present text messages.  What are we dealing with?  

TC (Capt M ):  Yes, sir.  If I may approach to present a case
to be marked as the next appellate exhibit.  This is U.S.
v. Taylor.  It is a 2007 CAAF case.

MJ: Well, why don't you begin -- before you start talking to
me about case law, why don't you tell me what it is that
you are seeking to introduce.

TC (Capt M ):  Yes, sir.  The government is seeking to
introduce a series of text messages that took place on
November 10, 2012 between the accused and his wife E
Bates.  And this is really -- these texts are just when
the accused's wife confronted him about what he had
heard -- about what K.E.C. had told E .  And so this
was E 's response texting her husband at that point.

And what this evidence does is it corroborates exactly
what the -- corroborates the victim's story that she told
E  that this occurred and that now these text messages
clearly show that E  Bates is upset with her husband
over what the victim told her.  And it also shows that
E  believed the victim's story as she's texting her
husband.
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MJ: Well, that last part is kind of interesting.  Why would I
care whether E  believed the victim's story?  Isn't
that sort of what my job is?

TC (Capt M ):  It is, sir, and it's really -- we're admitting
this solely for the purpose of corroborating the testimony
of the victim.

MJ: Okay.  Defense, your response?  I obviously have not seen
this text, so we are doing this hypothetically at the
moment to see whether it's worth pursuing.

DC (Capt C ):  Yes, sir.  So a couple points.  First of all,
there's an indication in those text messages regarding
E  Bates' belief at the time about K.E.C.'s
allegations, I think.  I think, first off, anything
regarding that is irrelevant.  I couldn't ask --

MJ: I don't even understand why you would be offering that.
How is that not invading the province of the fact-finder?
You would never let a jury see that.  Why do you think
it's appropriate to show it to me?  Her belief.  She
wasn't there.  She doesn't know if it is a sexual assault
or if it is adultery; right?

TC (Capt M ):  Correct, sir.

MJ: So what she thinks one way or the other really has no
bearing on anything.  And I understand we might have
stumbled into that a little bit somehow when I asked a
question or two, but that doesn't mean that that door has
been flung open and that you can, therefore, put on people
to testify about whether they believe this was a rape;
right?

TC (Capt M ):  Yes, sir.  What it is showing is the fact that
this conversation did happen --

MJ: Okay.  But is there some reason you can't redact out that
portion of it?  That is how we usually do things.  It
doesn't mean that -- you could call somebody to talk about
this stuff, but then you just can't ask those questions.
Likewise, you could redact out portions of it that are
inappropriate and still argue that the rest of it could be
admitted.

TC (Capt M ):  And the government can do that, sir.
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MJ: Well, can you think of any reason why that's not
inappropriate?  I'm having a hard time off the top of my
head.

TC (Capt M ):  Can I have just a moment, sir?

MJ: Sure.  While they do that, defense, why don't you go on
with the rest of --

DC (Capt C ):  Yes, sir.  So I'm reading this is as I'm
talking to you, sir, so -- I have seen them before, just
not in a while.  I mean, it's essentially a confrontation
between a wife and a husband about whether or not this
allegation actually is true.  So I can't understand how
those text messages -- if E  Bates were to testify, I
can't even understand how she would be able to testify to
those kinds of things.  Whether or not this conversation
between E  Bates and K.E.C. took place, I mean, I think
that's already established.  I don't think the
government -- I'm not trying to tell the government how to
present their case, but --

MJ: But your argument is what is the relevance of it.

DC (Capt C ):  Yes, sir.

MJ: What is the relevance of the evidence. since it's not at
issue whether the sex occurred; the accused has already
admitted that the sex occurred.  

DC (Capt C ):  Right, sir.

MJ: And you didn't really impeach the fact that the alleged
victim had this conversation with the wife.  Nobody
attacked whether that ever happened one way or the other;
right?

DC (Capt C ):  No, sir.  In fact, I tried to establish that
it happened.

MJ: You were the one that actually elicited it.

DC (Capt C ):  And the other important thing I think the
government handed me this case.  I'm not sure if he handed
it to you, sir.  It's United States versus Taylor.  In
talking about crimes against the family or, crimes against
the person, crimes against a spouse.  A sexual assault --
we are talking about the sexual assault of K.E.C.  That's
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what Sergeant Bates is obviously contesting today.  That
is what we are at a contested trial for.  Not adultery.
Like, he's already pled guilty to adultery with K.E.C.  

It is pretty obvious from the record here -- pretty
obvious from my cross of K.E.C. and pretty obvious from
Captain M 's cross of S  R  thus far.  So I just
don't understand how this -- how any of these text
messages are even relevant to a crime against E  Bates
in the first place.  She's confronting her husband about
whether or not he sexually assaulted K.E.C.  That is not a
crime against her.  That is a crime against K.E.C.

MJ: Actually, it's both because it's also adultery.  But your
take is by essentially pleading guilty to the adultery
you've taken that ability to present that evidence off the
table.

DC (Capt C ):  Yes, sir.  It is not relevant anymore for
purposes -- I don't understand how it's relevant to --

MJ: He is charged with adultery.  The fact that he plead
guilty to it doesn't change the fact that the marital
privilege is generally waived in a case in which the
accused is charged with adultery; correct?

DC (Capt C ):  I would say specifically to that instance of
adultery.

MJ: Well, is that what it says?  Before we get too far ahead
of ourselves and play too many hypotheticals, let's
actually break open the rule here.  We are looking at
Military Rule of Evidence 504.  There's no question about
whether or not this was a communication made during a
marriage.  And let's assume, for purposes of this
discussion, that this was a marital communication since it
was private text messages between a husband and a wife.

Subsection (c) covers your exceptions; (c)(2) indicates
that there is no privilege in proceedings in which one
spouse is charged with a crime against the person or
property of the other spouse or with a crime against a
person or property of a third person committed in the
course of committing a crime against the other spouse.

Well, he is charged with adultery and the sexual assault
is alleged to have occurred under that last session with a
crime against a person or property of a third person
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committed in the course of committing a crime against the
other spouse; correct?

DC (Capt C ):  Yes, sir.

MJ: Doesn't it appear to fit under that?  Again, what you are
trying to do is state that by pleading guilty to adultery,
you somehow box in this evidence and, therefore, they are
not allowed -- let's rephrase this.  If you pled not
guilty to adultery, we wouldn't be having this
conversation.  The government would be allowed to present
this evidence as to the adultery and once it comes in, it
likewise would be admissible as to the sexual assault.

DC (Capt C ):  Yes, sir, I would agree with that.

MJ: So -- and this is where you're going to get tripped up.
You are trying to argue that by pleading guilty, you
somehow can eliminate the ability of the government to
present relevant evidence -- or I'm sorry -- the relevance
is a different issue.  We will cover the relevance in a
moment.

DC (Capt C ):  Okay, sir.

MJ: Perhaps a better issue.  But by pleading guilty to the
adultery, you don't somehow magically avoid this exception
to the privilege.

DC (Capt C ):  Maybe I phrased it wrong, sir.

MJ: Okay.

DC (Capt C ):  I'm not trying to say that.  I think that -- I
guess in context, when I read these text messages on top
of it, we are not talking about -- I understand,
obviously, we are talking about one person's conduct that
the government has alleged is both adultery and sexual
assault, but they are not discussing in my mind what I
read here on this paper, adultery.

MJ: Well, that is the catch, of course -- I'm not looking at
them yet at this point, so I don't know what it is.  I
don't want to look at them without first at least doing
the preliminary discussion about whether I should even
look at them. 

DC (Capt C ):  Yes, sir.
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MJ: Okay?  So I assume that they are talking about the fact
that a sexual event occurred.  

DC (Capt C ):  There's discussion -- I don't know if the
government is going to agree with me on this, sir, but I
would say there's discussion of K.E.C.'s allegation
against Sergeant Bates made to E  Bates.  So basically,
K.E.C.'s discussion with E  Bates -- what she alleged
in her discussion.

MJ: Okay.  Well, then how is that relevant?  Again, let's
assume for the purposes of argument here for now that the
husband/wife privilege would not necessarily automatically
bar it.  Then how is it relevant?  If what the
conversation is actually discussing involves whether or
not the wife believes K.E.C, I don't want to see it.  That
really has no bearing.  You don't need that to corroborate
something which nobody has attacked anyway.  

TC (Capt M ):  Sir, may I be heard on that?

MJ: Sure.

TC (Capt M ):  So, again, I would just kind of walk through
it.  So credibility of the victim is obviously central to
this case.  Whether or not you are to believe K.E.C.
beyond a reasonable doubt he is guilty of sexual assault.
And very -- her credibility is clearly at issue.  In
attacking the credibility starting from the opening
arguments through each witness the defense counsel has
pointed out prior inconsistent statements that basically
from the moment in time when K.E.C. first talked to S
R  all the up until she reports, who knows what she
said.  

She's talking to different people saying different things.
Then we kind of end with the day that she ultimate reports
to D  H  and calls in a report to the police.
She, that morning, is speaking to the accused's wife about
what occurred.  On its face that is ridiculous.  In what
world is the victim of a crime speaking to the wife --

MJ: It's not ridiculous.  You -- nobody -- and this is
important.  Dead serious, okay?

TC (Capt M ):  Yes, sir.

MJ: I realize what you are saying, but nobody has contested
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that.  There was no cross-examination on that point.  The
defense has conceded that that's what happened.  You put
it on.  Everybody agrees that that's what happened.  

TC (Capt M ):  And I guess -- 

MJ: So on that point there's no question about her
credibility.  

TC (Capt M ):  Not that the conversation occurred, sir, and
not, I guess, the ridiculousness of the conversation, but
basically the manner in which she came -- she proposed
this hypothetical situation.  And Captain C  did, on
cross-examination, get back up and talk about how, like,
so because you had -- because E  Bates believed that he
had a consensual relationship PFC F , then you decided
to talk to her about you being raped or words to that
effect.  And so in that challenging the credibility of the
victim, making that actual report to the accused's wife.  

So these text messages go to corroborate that, in fact,
that conversation did occur.  And I agree that any piece
within the text messages that goes to the wife's beliefs
about that conversation, I don't think that is proper for
the fact finder.  But if there is communication from the
wife as to the fact that that conversation with K.E.C.
occurred, that the fact that the conversation occurred
itself is relevant.  And then if we get to the actual text
messages themselves, what the wife is then saying to the
accused is not being offered for the truth of the matter
asserted later as they get into a marital spat.

Basically, she confronts him and is like, this is what I
know or something like that.  And then from there the
government would be arguing that initial text message
would be offered for the truth of the matter asserted, and
from there it would be offered for the effect on the
listener and we would have accused's statements coming in
as admissions by the accused offered by the party
opponent.  Because what occurs for the first time when
she's like, you know, this is what K.E.C. told me you did
to her is offered for the truth of the matter asserted to
corroborate -- but from there on out though, back and
forth between a husband and wife.  Wife's comments offered
for the effect on the listener; the accused's comments are
coming in subject to hearsay. 

MJ: Your response at that?  And we should clear up that I'm
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the one that actually started this whole can of worms by
asking what I believed to be an entirely logical series of
questions about a situation in which somebody who knows
nothing about the facts would scratch their head and say,
so you're talking about -- the victim is talking to the
wife about her suspicions that her husband is having an
affair.  Meanwhile, the alleged victim knows that she has
had sexual relations with her husband as well, and this
whole group all seems to be friendly.  And the other two
people that are a party to this are well aware of the fact
that it's entirely possible eventually somebody is going
to tell E  that, oh, by the way, your husband also
slept with K.E.C.

So the argument just jumps out to any lawyer who is aware
of this fact pattern that she has an incentive, perhaps,
to say, well, maybe I should tell the wife now and maybe
get my licks in first before she finds out from somebody
else that I had sex with her husband.  I probably have
already written -- wrote your closing argument for you,
defense, but this is a -- everybody in this courtroom sees
this one coming, okay, so it is what it is.  That's why I
ask the questions that I asked.  What was the context of
this conversation that you had with the wife?

In that regard, given the fact -- the exception appears to
apply here, to the husband/wife communications give
vacation since this was a adultery/perhaps sexual assault
as well, wouldn't that text message exchange actually be
relevant to see not what the wife actually believed but
what his responses were to his questions?  In other words,
I'm likening this almost to a police interrogator is
allowed to lie to an accused because if the accused didn't
actually do something than no matter what the interrogator
says the accused is never going to admit to something that
he didn't do.

So whatever she believed to have een the facts, isn't it
entirely relevant for me to hear what his response was to
his wife's confronting him with, hey, I just found out you
had sex and may have raped somebody?  Isn't that actually
entirely relevant?  And again, I don't know what the
actual text messages say.

DC (Capt C ):  Yes, sir.  So his responses regarding -- can I
just make sure I understand, sir?

MJ: Yes.  And again, let me -- so I'll be very clear that I am
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not -- I would not put any credence in what she believes
to have happened because she's obviously getting this from
a third-party.  She wasn't there.  So we are not invading
my determination of what actually happened.  But just like
in a police interrogation, what we are actually curious
about is if the detective feeds you the truth or a lie,
one way or the other how do you respond to it is
oftentimes very relevant as to what actually occurred.

DC (Capt C ):  Right.  Yes, sir.  So his responses -- I guess
his responses to her confronting him about the allegation
may be relevant.  I just see that as eliminating -- I know
you haven't seen them, sir.  I just see that as
eliminating the bulk of these -- these exchanges anyways
so -- I guess it would be limit -- my interpretation is
and my position is that if she's confronting him with the
allegation by K.E.C., then his responses to that
allegation are relevant.  But that's the extent of which,
to what I see from these text messages are relevant, sir.

MJ: Okay.  So you would have no objection to my considering
this evidence for the limited purpose of only his
response.  Is that what you are saying?

DC (Capt C ):  Yes, sir.

MJ: You agree that for that purpose -- and again -- so I can
at least look at them and see if I can parse anything out
in that regard.

DC (Capt C ):  Yes, sir.

MJ: Agreed?  Government, is there anything worthwhile in there
in that regard given that limitation?  Recognizing, of
course, that you have a record to protect here, gentlemen.
I mean, you are dealing with an issue here.  Do you want
to insert this?  Is it more -- again, I haven't seen it.
Is it more inflammatory than it's worth?

TC (Capt M ):  May we have one moment, sir?

MJ: Because if the accused doesn't actually say anything
worthwhile in there than you are just sticking something
in the record that you probably shouldn't.

TC (Capt M ):  Can may we have another moment, sir?

MJ: Sure.
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TC (Capt M ):  Sir, after spending the Court's time, we will
not be admitting that.

MJ: All right.  Well, in judicial terms we call that much ado
about nothing.  Defense, any motions -- so government, you
rest your case again? 

TC (Capt M ):  Yes, sir.

MJ: You mean it this time?

TC: This time we mean it for real, sir.

MJ: Defense, any motions.

DC (Capt M ):  If we may just have one moment, sir?

MJ: Please.

DC (Capt M ):  Sir, the defense would make two motions under
R.C.M. 917 for Charge III, Specification 1 and Additional
Charge, Specification 1.  They both deal with the same
evidence deficiency.  Specifically, there's been no
evidence presented by the government to suggest or to
indicate that Sergeant Bates -- Sergeant Bates hands and
body were used to invert the body of K.E.C.

Those are both factual elements contained in the
specifications, again, both Specs 1 of Charge III and the
Additional Charge.  So the closest we got was that K.E.C.
said she couldn't remember, it's possible that it
happened, but that's not even circumstantial.  It's merely
speculation.  There's been no evidence whatsoever from any
witness to suggest that Sergeant Bates actually used his
hands to flip or invert, as it is laid out here, K.E.C.

MJ: Government?

TC (Capt M ):  Yes, sir.  As to the standard with some
evidence together with more reasonable inferences or
presumptions, what we have some evidence of is that the
two bodies ended up that way.  The accused states that.
K.E.C. states that, that their parties were inverted.  We
have the accused's statement saying that she inverted his
body.  That she flipped him over.  And then we have
K.E.C.'s statement talking about that she doesn't remember
what happened, that she was intoxicated, and she didn't
want this to happen.  So in light of this very low
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standard, sir, there is circumstantial evidence to support
that her body ended up that way, that she didn't want it
to happen.  And there is only -- he is the only other
person in the room.

MJ: Okay.  But he said she flipped me -- correct -- and she
said I don't know how it happened.

TC (Capt M ):  Correct.  So we know that her body had to be
flipped.  We know it had to be one of the people in that
room, and we know that she didn't want -- she says that
she had no intention of this happening.  So there's
circumstantial evidence that it wasn't her moving her body
around and there is no evidence that anybody else was in
the room.

MJ: Defense, your motion is granted.  Specification 1 of
Charge III and Specification 1 of the Additional Charge
have had a 917-directed verdict.  That's the one; right?
Charge III, Specification 1 and Additional Charge,
Specification 1.  Did I get those right?

DC (Capt M ):  Correct, sir.

MJ: Is that the way you see it as well, government?  Those are
the two involving the flipping?

TC (Capt M ):  Yes, sir.

MJ: Inverting the body.

TC (Capt M ):  Yes, sir.  No -- yes, sir.

MJ: Specification I of the Additional Charge and Specification
1 of Charge III.  So those are the two offenses that both
allege that the same thing, which was essentially flipping
her around into the -- not the Article 69 position -- but
the 69 position, agreed?

TC (Capt M ):  Yes, sir.

DC (Capt M ):  Yes, sir.

MJ: Anything else, defense?

DC (Capt C ):  No, sir.

MJ: I will note here for the record that regarding
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Specification 2 of the Additional Charge, I have some
concerns, first of all, with the fact that the government
has misspelled the word "tongue." I assume you meant to
say "tongue," not "tougue."

TC (Capt M ):  Yes, sir.

MJ: Okay.  So why don't you correct that on the charge sheet,
if you would.

TC (Capt M ):  Yes, sir.

MJ: There has been no direct evidence that the tongue was
involved here.  The accused's interview stated several
times that he went down on her and that he performed oral
on her.  Do you think that's for purposes of a 917 motion
performing oral on her is probably sufficient to survive a
917, so I am not going to sua sponte raise it, but I will
note here that did consider it myself.  I do think that
that potentially would be subject to an argument on
exceptions and substitutions; however, because I'm not
certain that tongue is necessarily implied in oral,
because it could be lips alone.  Perhaps a little unusual,
but I don't know what his personal habits are.  But the
point is that normally we get very specific into this.
Did your tongue penetrate her vulva or touch her vulva.
And the detective did not do so.  All he said was I
performed oral on her.  I think that's sufficient to carry
a 917 motion since that, therefore, would imply that there
was at least some mouth-to-genital contact, but something
worthy of comment on -- at least in closing arguments.

Okay.  Defense, are you prepared to proceed?

DC (Capt C ):  Yes, sir.  The defense calls Mr. R  M .
Sir, he is a telephonic witness, so if I could have --

MJ: Okay.  So we are in recess for a moment .  

[The court-martial recessed at 1448, 13 August 2014.] 

[The court-martial was called to order at 1449, 13 August 2014.] 

MJ: Court is recalled to order.  All parties are present that
were present when we broke to get Mr. M  on the phone
and we have him on a speakerphone here in the courtroom.
Trial counsel, would you swear Mr. M  in, please. 
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Mr. M , R  Z., a civilian, was called as a witness by the 
defense, was sworn, and testified as follows:  

Questions by the prosecution:  

Q. Could you state your full name and spell your last name
for the record?

A. R  Z  M .  M  is spelled M- . 

Q. And what is your current city and state of residence, sir?
A. Normal, Illinois.

TC (Capt M ):  Thank you.  Captain C  will have some
questions for you.

DIRECT EXAMINATION 

Questions by the defense : 

Q. Mr. M , this is Captain C .  Can you hear me
okay?

A. Yes, I can.

Q Okay.  Please let me know if you can't hear me at any
time, all right?  

A Okay.

Q Okay.  Mr. M , do you know Sergeant Bates?
A. Yes, I do.

Q. How do you know him?
A. I met him through S  R  and K.E.C.

Q Okay.  And do you remember approximately what time frame
you met him?

A. I would say late August, September.

Q. Of what year?
A. Of 2012.

Q. Okay.  And do you know K.E.C.?  You indicated you do know
K.E.C.  How do you know her?

A. I met her through friends also and over time we kind of
became very good friends.

Q. Are you still friends with K.E.C.?
A. I would say so, yes.
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Q. And do you -- were you ever friends with Sergeant Bates,
would you say?

A. Yes.

Q And are you still friends with Sergeant Bates?
A. Yes.

Q. I want to turn your attention to sort of that timeframe
when you first met Sergeant Bates.  Did you ever have an
occasion to go over to Sergeant Bates' home after you
first met him in August, September of 2012?

A. Yes.

Q. Can you describe for me the context of what lead you to go
over to his home?

A. I was invited over there by K.E.C. and S  a couple
times and we would call hang out, drink occasionally and
socialize.

Q. Okay.  And so you said you were invited specifically by
S  and K.E.C.?

A. Yes.

Q. Did you have an opportunity to observe K.E.C. interacting
with Sergeant Bates while you were at his on those
occasions?

A. Yes, I did.

Q. How would you describe their interactions for us?
A. I would describe it as flirting.

Q. Okay.  And when you say flirting, what are you talking
about specifically, Mr. M ?

A. A lot of contact, joking, drinking together.  Yes, I would
just say a lot of contact.

Q. Okay.  When you say "contact" are you talking about both
physical contact or just, you know, talking to one
another?

A. Hand on the back of -- on her back, her hand on arm, you
know, stuff like that.  And talking, giggling, smiling.

Q. Okay.  Mr. M , how long have you known K.E.C.?
A. Around that same time period -- August of that year.

Q. You mentioned that you are still friends with her.  Talk
to me about your relationship during the time frame that
you have known her and after you first met her.  How well
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do you know her, basically?
A. I mean, after I met her, I mean, we started texting back

and forth.  We got really close as friends.  We were
telling each other a lot of things.  We would come and
hang out at each other's apartments almost every other
day.  Yeah.  I mean, we talked to each other about a lot
of things.

Q. Have you maintained that sort of same relationship with
K.E.C. over this entire course -- this entire time?  So
from August 2012 until now?

A. There was a bit of a break in between.  She went through
basic and I didn't really hear from her from that February
to whenever she got out of basic.  And then she did text
me and we started talking a little bit after that, and
then there was another break in time.  And then we just
recently started talking, text-wise earlier this year.

Q. Okay.  During -- over the course of time that you have
known what K.E.C., taken into account all of your
interactions with K.E.C., have you had the opportunity to
form an opinion for her character for truthfulness?

A. Yes, I have.

Q. And what is that opinion?
A. I would say she's not truthful at all.

Q. Okay.  Mr. M , just a few more questions for you.
Have you spoken to K.E.C. about her diagnosis of PTSD?

A. Yes, I have.

Q. What did she tell you was the cause of that diagnosis?
A. She told me that while she was on deployment she had been

attacked by an insurgent, and she fended off herself
against the insurgent.  And that was the reason she had
PTSD. 

Q. Did she ever tell you that as a result of her interactions
or sexual interactions with Sergeant Bates she ended up
being diagnosed with PTSD?

A. No.

DC (Capt C ):  Mr. M , that's all the questions I have
for you right now.  Just stay on the line.  The prosecutor
might have some questions for you.

WIT: Okay.



349

CROSS-EXAMINATION 
 
Questions by the prosecution:  

Q. How are you doing, Mr. M .  This is Captain M .
Can you hear me? 

A. Yes, I can.

Q. Have you had a chance to review K.E.C.'s medical records?
A. Medical records?

Q Yes.
A I have never seen medical records.

Q. So you don't know why she was diagnosed with PTSD?
A. Only what she told me.

Q. I want to talk to you about the flirting that you saw just
to make sure I'm clear on what you saw.

A. Okay.

Q. You went to multiple parties at the accused -- at Sergeant
Bates' home; is that correct?

A. Yes, I did.

Q. You were not attempting to join the military at the time?
A. No, I was not.

Q. Were you the same age group as K.E.C. and S  R  and
S  C ?

A. Yes.

Q. But you were just hanging out at Sergeant Bates' home
because that was the place to hang out?

A. Yes, it was.

Q. And on only one occasion did you see the accused, as you
said, flirting with K.E.C.; is that right?

A. Yes.

Q. So at one single party you saw what you believed to be
flirting on two occasions; is that right?

A. Yes, there was that occasion.  He was at very few of the
parties I actually went to until later.

Q. And when you say that they were flirting, you didn't see
them kiss each other?

A. No kissing, hugs here or there.
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Q. Was E  Bates present at these parties?
A. Not in the immediate, but she was in the vicinity.  She

was inside the house.  We were in the garage.

Q. When you saw these interactions between the accused and
K.E.C., how far away were you from them?

A. No more than 10 feet.

Q Do you believe that the accused had a better perception --
Sergeant Bates had a better perception of what was
happening between him and K.E.C. than you had of what was
happening between him and her?  

A. He would have his point of view.  He would say what he was
experiencing at the time is that he felt she was flirting
with him or he was flirting with her.  He would have his
own perspective.

Q. You are still friends with the accused; is that correct?
A. I'm friends with both of them, yes.

Q. You came to know Sergeant Bates in late August or early
September of 2012; is that right?

A. I knew him very little and over time, we started to know
each other better.

Q. In fact, just last week you were over at Sergeant Bates'
house hanging out with him and his wife; isn't that true?

A. Yes, it was.

Q. And you actually would consider yourself not only friends
with Sergeant Bates but also with E  Bates; is that
right?  

A. Yes, I would.

Q. When the incident between Sergeant Bates and K.E.C.
occurred, you were friends with K.E.C.; right?

A. Yeah, really good friends.

Q. And the day after the incident, K.E.C. told you that he
had taken advantage of her; didn't she?

A. Excuse me?  Repeat that.

Q. The day after the incident, K.E.C. told you that Sergeant
Bates had taken advantage of her?

A. Yes, taken advantage is what she said.

Q. And she appeared upset to you; isn't that right?
A. Yes, I would say so.
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Q. And you actually -- based on your observations of her, you
encouraged her to report it?

A. I did, and she was so adamant that she said that she was
hurting but refused to.

Q. And in the week after the incident, you had talked to her
a couple times when she said she was upset by what
occurred; is that right?

A. Yeah, I guess I would say so.  But she was really
distraught.  She was drinking a lot, so yes.

Q. And eventually you talked to Sergeant Bates about what
occurred between him and K.E.C. at the early morning
October 13; isn't that true?

A. I'm not sure if it was -- it was not October 13.

Q. Did you ever talk to the accused about the incident
between K.E.C. and himself that brings him to this trial?

A. I had.

Q. And isn't it true that he told you that she had been
drinking and that she was all over him and he didn't rape
her?

A. I didn't hear the didn't rape part.  He just hinted at it,
but he did say she was drinking.

Q. He did or did not?
A. He did say she was drinking.

Q. And he did say she was all over him?
A. Yes.

TC: Thank you, Mr. M .  That's all the questions I have.
Defense counsel or military judge might have questions, so
please stand by.

WIT: Okay.

DC (Capt C ):  Can I just have one moment, sir?

MJ: Hold on one second.

WIT: All right.

DC (Capt C ):  That is all the questions I have, sir.

[The witness was excused and the phone was disconnected.]
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MJ: What else, defense?

ADC (Capt C ):  At this point.  The defense would like to
call Dr. A  J .

MJ: Okay.

Dr. J , A  J., a civilian, was called as a witness by the 
defense, was sworn, and testified as follows:  

Questions by the prosecution:  

Q. Could you state your full name and spell your last name
for the record?

A. A  J  J , J- .

Q. Sir, what is your current city and state of residence?
A. San Antonio, Texas.

TC (Capt M ):  Thank you.  Captain M  will have some
questions for you.  

DIRECT EXAMINATION 

Questions by the defense:  

Q. Good afternoon, Dr. J .  I am just going to jump right
into it.  What is your current position?

A. I'm currently the program manager for Air Force drug
testing, military and civilian.

Q. Okay.  Can you please provide the Court with some
background about your education?

A. I have an undergraduate degree in chemistry and a Masters
degree in biochemistry from the University of Illinois.  I
have a Ph.D. in biochemistry from University of Southern
California, and an MBA in Finance from Hood College.

Q. And outside of the formal education process, what other
training do you have?

A. I've been trained in the military through on-the-job
training and I go to annual meetings where I receive a
half day, full day, two- or three-day sessions on drugs,
drug testing, how to isolate trends in drugs, effects of
drugs, courtroom testimony.

Q. Okay.  Do you hold any special licenses or certifications?
A. I have a DoD Expert Witness Certification.
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Q. And can you tell us a little bit about your work
experience in the field of forensic toxicology?

A. I can.  Slow me down any time I am going into too much
detail.

Q. Sure.
A. My degree -- Ph.D. was studying of chemicals, their

effects -- their toxic effects at blocking energy --
transduction.  My first military assignment was in
radiation protection where I looked at drugs, the toxic
effective levels and studying to see if we could protect
against radiation.  The second assignment was looking at
wound healing to again, get effective doses of drugs to
increase wound healing to get warriors back on the field
faster.

I was then in drug testing for the last 24 years or so as
an officer at the Fort Meade Army Drug Testing Lab.  I was
in charge of the Tripler Drug Testing Lab.  I was the Army
Program Manager for drug testing.  My assignment then was
in charge of the forensic toxicology.  I did the work for
medical examiners under what was then the Armed Forces
Institute of Pathology.  And now I am the Air Force Drug
Testing Program Manager after retirement.

Q. Okay.  And throughout that experience, do various of those
positions involve alcohol toxicology?

A. Many of them do, yes.

Q. Have you published any scientific works?
A. Several.  Not in alcohol, but several in cocaine dermal

absorption, some in amphetamine designer drugs, to state a
few?

Q Okay.  Have you ever testified as an expert previously?  
A. Yes.

Q. Have you ever testified as an expert as to alcohol
toxicology?

A. Yes, I have.

DC (Capt M ):  Sir, at this time, the defense would request
that Dr. J  be recognized by the court as an expert in
forensic toxicology. 

TC (Capt M ):  No objection, sir.

MJ: The Court will so recognize the doctor.  Welcome aboard,
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Dr. J .

WIT: Thank you, sir.

Questions by the defense (continued):  

Q. So, Dr. J , what is blood alcohol level?
A. Blood alcohol is a measurement that is made by taking a

blood sample and determining how much alcohol is in there
and using that, through many years and many experiences,
to see how much alcohol impairment an individual may have
had.  Usually it is used for driving and for accident
studies.

Q. How is it calculated?
A. It is calculated by using equipment that will take the

blood sample in a sealed vial and take an air sample off
of the top of the heated vial and measured the alcohol
content of that.

Q. Is it possible to calculate a blood alcohol level without
the blood itself?

A It is able to calculate; however, that is not nearly as
accurate as having a real blood sample.

Q Okay.  But using the studies that have been done, is it
possible to calculate within a reasonable range the blood
alcohol content of somebody?

A. Sometimes more reasonable than others.  It is able to
calculate a range, and that depends on how good the
information going in is?

Q Okay.  And what would blood alcohol level tell you
generally?

A. It could tell you a level of impairment.

Q All right.  What do you mean by that?
A. The more alcohol an individual has, the less likely they

are to able to carry out certain tasks.  I think I
mentioned earlier today to someone it's like doing math.
And if you are a nuclear physicist, you know a lot of
math.  You know a lot of physics.  You can do a lot of
calculations.  If you start to drink, you may lose some of
those abilities to do the more complex calculations and
you may be slower in getting an answer out.  

And as you drink more and more, you may be then unable to
do calculus.  You may then be unable to do trigonometry.
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You would reach the point where you would reach the  point
where you would be unable to add columns of numbers  at the
speed that you should be able to.  You then may be able to
forget that 3 plus 3 is 6.  You would slow down lik e I did
and it would take a while.  You then may reach a po int
where you would have trouble counting or pass out a nd be
unable to respond to any question.

Q. Okay.  So, generally, there's a correlation betwe en blood
alcohol level and --

A. Ability to carry out any task.  However, that's d ifferent
with every person, and a given individual may act
differently two or three times in the same study.  They
could reach the same level and have different abili ties.
They would still be impaired, but they may not be a s
impaired each time.

Q. I want to talk you now about blackouts.  What is a
blackout?

A. A blackout is a period of time where an individua l, either
under alcohol or drugs, does not remember -- the ne xt
day -- that period of time.  Examples are Ambien, w hich is
a sleeping pill.  People have been taking Ambien an d
waking up in the middle of the night, driving to
McDonald's, coming back, going back to bed and they  don't
know anything about it until they wake up the next morning
and they find all the McDonald's wrappers in the ki tchen
and they don't know how they got there.  They have
completely blacked out that period of time.

Another example is when individuals are given certa in
medical procedures like a colonoscopy, and -- perso nal
experience -- I said I testify on these drugs.  Ple ase
give me the drugs slowly so that I can see why peop le
abuse them or what the experience is.  When are you  going
to start, and they said, we are done.  I had a comp lete
blackout for that period of time.  They told me tha t I
told them where I went on vacation, what my hobbies  were,
what my job was, what my plans for the next week we re.
All of it was accurate but I had no memory of that.
That's an example of a blackout. 

Q Okay.  So -- 
A People and alcohol can have blackouts from drinkin g from

8:00 to completely the next morning or they could h ave
fragmentary blackouts where they have periods of ti me
where they might remember some things.
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Q. Okay.  So let's get to those in a minute.  But sort of
unpacking what you just said about a person's behavior
while blacked out.  How can people behave while they are
blacked out?

A. Some people can be behave completely normally.  There have
been periods of time were reports of airline pilots flying
a plane from Denver to San Francisco and not remembering
it the next day.  They were so drunk they were blacked
out.  They did everything correctly.  They landed
correctly.  They were able to function and carry out the
tasks.

There have been examples given of surgeons carrying out a
delicate surgery.  They were able to function, carry it
out, but no one knew that they were drunk and they were
blacked out and they did not remember it.  These are
extreme cases of people who not only were blacked out but
were alcoholics and could function at those levels.

Q. Okay.  So basically, just because someone has had a
blackout doesn't mean that they were necessarily behaving
abnormally during the period of memory that they no longer
have; is that correct?

A. Correct.  It could be that -- anyone in this room could be
blacked out now and the only way we would know that is
tomorrow they say, I don't remember being in that
courtroom yesterday.  Well, you were there.

Q. Can a person consent while blacked out?
A. I will not get the legal aspects of whether you can

consent at alcohol levels, but people who are blacked out
can make decisions, carry out actions and do things.
Examples of those might be a person getting behind the
wheel of a car and driving and getting home.  Now, they
shouldn't consent, but they did.

Other examples are people at a party getting really drunk
saying let's get up on the roof and jump off the roof into
the swimming pool.  Say, no, that's a dumb idea.  You
don't want to do that.  Next day they say, hey, man, do
you remember you got up on the roof and jumped into the
pool?  I didn't do that.  But about the third or fourth
person that comes up and says, yes, you did, they have to
believe it, but they don't remember it.

TC (Capt M ):  Okay.  So --

MJ: Captain, while this is fascinating -- I don't recall
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hearing any testimony about a blackout in this case.  Are
you reading somebody else's script?

DC (Capt M ):  No, sir.  We are -- I feel that this -- the
issue has been raised or has been hinted at sufficiently
that it's important to at least cover this issue.  If the
military judge -- 

MJ: I haven't heard anything about a blackout in this case.
She seems to have testified that she had a recollection of
everything that happened that night until she fell asleep
or blacked out after the act had already occurred.  So at
that point it really doesn't matter.

DC (Capt M ):  Yes, sir.  There was -- I was going to start
with blackouts generally and then move into partial
blackouts, which is where I feel is more appropriate.
I'll just jump right to that then.

MJ: All right.

Questions by the defense (continued):  

Q. All right.  So partial blackouts.  What are those?
A. Those would be a shorter period of time where you don't

remember.

Q. So like same impact, only it's intermittent?  Is that fair
to say?

A. Correct.  I remember being called up to the stand but I
don't remember being sworn in, but now I remember I'm
here.

Q. So just like a blackout, someone could make decisions and
otherwise behave and function and then just later not
remember it?

A. People there would not know whether they had blacked out
and come back into a state where they knew exactly what
they were doing to remember it or not.

Q. What level of intoxication is generally required to
produce a blackout?

A. Generally, people who are not alcoholics and not first
time drinkers -- you know, the casual, normal drinker --
it would probably be about .22 to .24.  However, people
can start to have blackouts somewhere around .14, .15.
Further, people have been reporting that they have had a
blackout on merely one drink.  Those individuals are
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usually first-time drinkers.  Someone who has an empty
stomach or a large amount -- a shot of alcohol all at once
rather than sipping it over a period of time.  Those are
very rare and, again, the only way you can say that a
person had a blackout is from their own experience and
their own testimony later that they don't remember what
they did or said.

Q. Okay.  And like you said earlier, adding facts to the
situation helps shape -- helps you give a better idea of
what level of intoxication a person would be at?

A. Yes.

Q. All right.  So let's talk about this case.  You were here
and you were present for K.E.C.'s testimony; is that
correct?

A. Correct.

Q. Okay.  And she testified that she was five-foot-nine,
about 127 pounds and 18 years old.  Do you recall that?

A. Yes.

Q. Okay.  She also testified that by the time she was 18, she
had sort of been a habitual drinker for some period of
time, which is still left open.  Based on -- 

TC (Capt M ):  Sir, I'm going to object to that
interpretation of the testimony.  I can explore it with --

MJ: Well, I think the doctor sat here and listened to her.  So
let's say that the victim testified that, quite frankly,
for an 18-year-old, she had something of an alarming
amount of experience with alcohol having begun drinking
when she was 13.

TC (Capt M ):  Yes, sir.

MJ: So the doctor heard the testimony -- correct, Doctor?

WIT: Yes, sir.

MJ: Our characterization of it is not important.  It is what
you actually heard, okay?

WIT: Okay.

Questions by the defense (continued):  
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Q. And in her testimony, K.E.C. said she couldn't pi npoint
how many beers, but at one point she said approxima tely
seven years.  Do you recall that?

A. Yes.

Q. And so again, there's a general consensus that th is
drinking occurred over a period of about three and a half
to four hours.  Do you recall that?

A. Yes, I do.

Q. Now, plugging those facts into the analysis, her height,
weight, age, drinking experience, duration of drink ing and
the fact that they were drinking light beer, in you r
expertise what was approximately her blood alcohol level? 

A. Rather than getting into a long discussion here o f three
hours, four hours, six hours; five drinks, eight dr inks,
nine drinks, I think if she said seven and you've g iven me
about four hours, it was probably about .05, maybe .06 at
the end of that time.  That's assuming -- and she d id say
they were playing Beer Pong, which is not chugging beers.
It's a intake of beer over a period of time that se ems to
be a relative steady rate.

Q. Okay.  So assuming that she was consuming the lig ht beer
at a steady rate, she would achieve about a .05 or a .06
level of intoxication?

A. Probably after about four hours.  We are talking -- she
started drinking 9:30, 10:00-ish and they went to W almart
and didn't get back until 2:30 thereabouts.  That's  four
and a half hours or so, maybe five.

Q. Okay.  And based on that scenario, that's where s he would
be about a .05, .06?

A. About.  Yes, about.  Again, everyone is different .  She
could be higher.  She could be lower.

MJ: How much higher or lower?

WIT: I wouldn't put it out of the range of adding or
subtracting maybe a .02 from that.  So -- maybe .03 ,
highly unlikely.  Maybe a .07, maybe a little bit m ore
likely.  But somewhere in that range.

Questions by the defense (continued):  

Q. Okay.  So is it fair to say that it would be unus ual for
her to be outside .08 range based on those facts?

A. Based on those facts, it would be unusual.  She m ight have
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been that high earlier in the evening.  Maybe let's  say
the party is winding down.  We are running out of b eer.
They ran out at 2:00.  Maybe at 1:15, 1:30 she migh t have
been that high.  I don't know.  Again, depending on  the
progress of the party -- and I have no information to tell
me any of that.  

Q. So this might seem like a stupid question, but th e longer
period of time that lapses between consumption of a lcohol,
the less the blood alcohol content; is that correct ?

A. Correct.

Q. Now, with that level of intoxication -- let me pu t it this
way:  Would that level of intoxication be inconsist ent
with a blackout, either partial or complete?

A. It would be inconsistent with everything I have h eard, but
not impossible.

Q. Okay.  And what do you mean by everything you hav e heard?
A. All the courses I've taken, all the reading I hav e done,

all the conferences I've attended.  A blackout usua lly is
at higher levels, but again there are other factors  that
can get into blackout.  If you chug the alcohol, if  she
has had a head injury, narcolepsy, alcoholism, a fa mily
history of blackouts, a family history of alcoholis m,
factors like that.  But I didn't hear any of those so --

Q. Okay.  And would that level of intoxication be
inconsistent with someone being unable to move thei r body?

A. A person should be able to move their body at tho se
levels.  The federal -- the highway level is set at  .08
and people can certainly move their bodies up to .0 8.  So
she would not be paralyzed or unable to move at .05  or .06
unless there was some other drug or medication, and  we
didn't hear any indication of that.  

Q. Okay.  And so based on your experience and based on what
you heard, her statement of impairments is inconsis tent
with what you've calculated as her level of intoxic ation?

A. You will have to tell me which parts of her impai rment.

Q. For example, inability to walk up the stairs on t wo legs.
A. I -- that seemed to come out of all-of-a-sudden-t ype of

thing.  She seemed to be walking at Walmart.  She s eemed
to be getting around.  She certainly had no alcohol  for a
period of time after that.  So I was quite surprise d to
hear that she could not make it up the steps.
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Q. How about an inability to comprehend where she was?
A. I did not think that that made much sense either.  It

wasn't as if she was -- if she had fallen asleep -- I
didn't say pass out or blackout, but if she had fallen
asleep and then kind of came to it and said, where am I,
it may take a second or two to say, oh, I'm in my
apartment.  But it wouldn't be because she was in an
alcohol state.

Q. Okay.  And can you say, assuming that she is unable to
comprehend where she is, what -- how many beers would she
have had to drink over four hours in order to reach that
level of intoxication?

A. That is again, very hard to say.  Just that one aspect,
being unable to comprehend where you are at would effect
different people at different levels.  I would certainly
think she would have had to have -- she claimed she had
seven.  I would think she would have to have at least 12
or so, maybe more.

Q. Okay.  So approximately double what she claimed she drank?
A. Well, maybe a little bit less.  Maybe double or less.

DC (Capt M ):  Okay.  Excuse me.  That's all I have, sir,
thank you, Dr. J .

TC: Sir, may I proceed?

MJ: Please.

CROSS-EXAMINATION 
 
Questions by the prosecution:  

Q. Good afternoon, Doctor.
A. Good afternoon.

Q. So in the -- when we are talking about the numbers of --
hours of drinking, that's important?

A. Correct.

Q. But then it's also how you drink within that time period?
A. Correct.

Q. So it is different -- if I drink eight beers, two beers an
hour in four hours, that's one thing.  If I drink one beer
an hour and then last hour I do four beers, that would
be -- you would expect that to be a different result?
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A. Yes, I would.

Q. I guess, let's start with the beginning of what Captain
M  was asking about blackouts.  Listening to K.E.C,
did you hear her say anything that she felt she was
blacked out?

A. No.  In fact, I heard her say she was not blacked out.

Q. And her description of her memory of what occurred, that
is not consistent with somebody who would be blacked out?

A. There might have been bits I could say that she -- I'm
surprised she didn't remember or couldn't recall, but then
again, it's dark, it's late, and it was -- I think I was
talking to you earlier -- it like saying it was an
insignificant fact, pretty much, that you turn the light
on or did I turn the light.  I don't remember.  That
doesn't mean I was blacked out.  It is just kind of -- you
don't have total recall of everything.

Q. And when we are talking about partial blackouts, is her
account of events where she's able to have memories of
something that occurred but kind of moment-to-moment,
minute-to-minute maybe has lost memories.  Is that
consistent with what a partial blackout is?

A. It might be, but they were too short of periods to really
be partial blackouts.  It was more just didn't remember
how an event took place.  It wasn't a period of time of
five minutes, ten minutes, or 15 minutes of, I don't
remember.  I remember sitting on the couch and then I
being in the bedroom.  It would be more an action of I
don't remember if I was slid 2 inches this way or he did
kind of thing.  What she expressed, from what I gathered,
was little things that she didn't remember but not
necessarily partial blackouts.

Q. So really what we have here, sir, is her account of events
of what she remembers and how she described that evening
does not seem to line up with the equation that you
performed.  Is that fair to say?

A. Possibly not.  If she had trouble getting up the steps
like she claimed she did, she would have had to have had
more alcohol and I would have expected a higher level than
what I calculated.  

Q. What level would you have to expect somebody who would
have trouble getting up the steps, have trouble kind of
focusing on what was happening in bedroom, trouble
resisting -- what level of BAC would you expect? 



363

A. I said that I -- what I calculated was maybe a 05 ., .06.
I would expect her to be at least twice that much o r even
a little higher.  Maybe -- that would put her to .1 2,
maybe to .14.  Then you would definitely have troub le
walking, be stumbling, worrying about kind of weavi ng when
you walk, you would be slurring your speech and you  would
be stumbling and you might reach the steps and go, oh, I'm
dizzy.  And kind of -- as she described -- kind of almost
crawl up the steps, but not really hands and knees.
Looking for support with your hands.

Q. So to get us to kind of understand the difference  then is,
if -- as you calculated before, three to four hours  -- I
believe you said 7 to 9 drinks was the range you we re
giving us?

A. Something like that, yes, sir.

Q. And that got us to, you know, in the extremes .03  to .07?
A. Correct.

Q. If I add two more beers to that equation, what do  you
think that would put you up to?

A. I'll get there, but I really don't want to get in to add a
beer, add a beer, take 30 minutes off.  I think we are
probably going to have to add maybe 4, 5, 6 beers t o get
to where it would start to be these effects, so if she had
six beers -- let's say 12 to 13 -- she would be whe re I
would expect that.  By adding just two beers, maybe
instead of the range of .03 to .07, I might expect a
little under .05 to a little around .09.  This is g etting
into guesswork, though, so I want to make that clea r.

Q. I just understand that, sir.
A All right.  Okay.

Q And then if we are also talking about so you could  add a
few beers or you could add -- so you add six more b eers
and that would be something that would get us --

A. Correct, or you could -- the party started slow a nd then
near the end the party really picked up and we were
playing much faster.

Q. So it's -- that right there.  What would be -- I know it's
not perfect, but -- 

A Yeah.

Q Yeah, it's six beers, keeping everything the same and over
the time we are getting there.  How about you had t hree
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beers but those three beers are only in the last two
hours?

A. If you had three beers in the last 30 minutes, it would be
more meaningful.  And there is no indication that
happened, but there is no indication that it didn't.  You
know, the party is getting old here.  Let me add -- who
knows.  At that point, I always say that when you have
that many beers with that number of people, somewhere
around the fourth or fifth drink, everybody starts losing
count.  

I've been to many of these and studied many of these, and
when someone says, I had 14 drinks, unless you've got a
bar tab that says here you were billed for 14 drinks and
you have it, your memory is not very good at knowing
whether it was 10 or 16.  So somewhere around 5 or 6 beers
and they are pouring them into glasses and some are
drinking some of it and some are drinking others, I don't
know if near the end the glasses play pong were more full
or if they were losing more at the end or they were
chugging five or six near the end.  I don't know.  

Q. Well, you heard her testimony that there came a point in
time where the accused started provided her his glasses?

A. That was her testimony; correct.

Q. So in theory, that would be a beer at a time that is
doubling the amount of alcohol that she is having based on
what she's had before?  

A. It would put more alcohol in her at a faster rate.

Q. And to prepare for your testimony here today, you watched
the live testimony of S  R  -- S  R  who
testified here?  You saw that?

A Yes.

Q And you saw the testimony of K.E.C.?
A. Yes.

Q. And did you watch the interview of S  C ?
A. I did not.

Q. And did you watch the interview of the accused?
A. No, I did not.

Q. And so when we look at individual's observations of
somebody, that can be indicative of their level of
intoxication as well; right?  That if I'm stumbling
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around -- 
A Correct. 

Q -- you could make an assessment as to what likely level of
intoxication I have based on my actions?

A. It would certainly influence it greatly.  

Q. At .05 to .06, would you expect somebody to say that that
person appears drunk?  Would you be able to expect an
individual to be able to visually tell that somebody is
drunk?

A. In some circumstances -- depending on the circumstances,
possibly, yes.

Q. But you didn't -- S  C , in his interview, said
that he was there and he was watching K.E.C. during the
Beer Pong and she looked pretty drunk?

MJ: No.  No.  No, he didn't.

TC (Capt M ):  Yes, sir.

MJ: No, he did not.  I'm sorry.  K.E.C. I apologize.  Yes.  I
mixed them up.  Go ahead.  S  C .

TC (Capt M ):  Yes, sir.

MJ: All right.  I mixed the note up there.  In his interview
he said that he observed K.E.C. was pretty drunk and Joe
maybe a little tipsy.

TC (Capt M ):  Yes, sir.

MJ: All right.  I apologize.  I was looking at the other
witness.

TC (Capt M ):  Yes, sir.

Questions by the prosecution (continued):  

Q. So somebody describing as pretty drunk is not entirely
consistent with somebody at a .05, .06.

A. It could depending on how likely they are to drink or how
much experienced they've had.  Someone who is dead sober
and were watching and looking for observations may see
someone slurring or stumbling, but I would more expect
them to not really notice that they were really drunk.  I
wouldn't expect him to say, wow, they were really drunk.
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Q. Did you evaluate -- so you didn't evaluate the accused's
video -- the interview?

A. No.

Q. So you didn't evaluate his assessment of his own --
A. No, I did not.

Q. And that -- fair to say, that his assessment of his own
drinking would be potentially indicative of how many beers
the others drank?

A. Possibly.  

Q Are you convinced that there's 24 beers at play here?
A. Everyone has said there's 24 beers in play, so I'm

accepting that as fact.  The only thing I could play into
that is I don't know if each and every one was completely
drained or they left a third or a fourth warm beer in a
can here and there that may not have been included.  But
I'm assuming it was 24 full beers.

Q. And you heard no testimony of beers being left over?
A. I had no other testimony there was anything other than

that.

Q. In observing S  R 's testimony today, you did not
review her previous statements?

A. I think I did.

Q. So you watched her recording --
A. I did not watch them, but I read written statements

individuals had made.  Since it was probably close to a
thousand pages, I can't remember for sure whose was what,
but I'm pretty sure I read some of her statements.

Q. When you talked to Captain M  about kind of the
equation that you used, you did not talk a whole lot about
how much food somebody has in their system.  That can
matter; right?

A. It can.

Q. So if somebody were drinking on an empty stomach, that
would potentially increase the blood alcohol?

A. A little bit.  It would go up more rapidly.  There's no
food to kind of absorb the alcohol or kind of buffer the
stomach -- kind of act as a mixing bowl to let the alcohol
more slowly and you would rise more slowly in alcohol
level.  And I heard no indication that she -- they were
snacking or eating or had food, and even if she had a
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meal, this isn't starting until 9:30 or 10:00, so I  would
assume that probably four or five hours may have ta ken
place.  So I would assume a fairly empty stomach.

Q. And, in fact, a stomach is more empty if they hav en't
eaten for maybe seven or eight hours versus four or  five?

A. Yes.  Yeah.

Q. In fact, you've heard no testimony from anybody t hat she
had food four or five hours before --

A. No, I have not.

Q. In fact, the only testimonial evidence you have b een
provided is that she ate lunch?

A. She thinks she had lunch.

Q. You also said that the -- we talked about the rat e -- the
rate of drinking alcohol matters.  And then we said  that,
you know, Beer Pong -- I can't remember exactly how  you
phrased it, sir, but Beer Pong was something -- a m ore
steady amount of drinking?

A. I would assume that from what was said here and t hey
played for four hours and the way they were playing  the
game.

Q. You had to suffer through my exhaustive teaching Beer
Pong.  You heard all that; right?

A. I did.

Q. And about how there's times that you have to go o ver and
you have to drink the other people's cups -- 

A Correct.

Q -- and you have to keep on going.  So that's not
indicative of steady drinking.  That's indicative o f
spikes in drinking; is that correct?

A. Spikes in drinking, but what I mean by not -- it' s not as
if you line up four shots of tequila and down them in
order.  It's -- if there are only two beers in a ga me or
two beers on each side in a game and a game lasts f our
hours, it's -- even though you do drink a beer when  the
ball goes in and you lose, and you might have to dr ink
five or six cups, those cups were one-fifth of a be er.  So
if there are five cups, that is only one beer; righ t?

Q. Right.
A. And if two players on the side are splitting them , more or
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less, that's only half a beer.

Q. But if a team were to lose multiple times and -- 
A Correct.

Q -- only one person was doing that --
A. And if the games go faster and if you speed the game up,

certainly.

Q. So is it fair to say that if K.E.C. had 12 beers over four
hours and all other things stayed consistent that it would
not be surprising for that amount of alcohol to line up
with her description of events?

A. It would be much more likely, yes.

Q. And is it fair to say that if K.E.C. had ten beers but
over -- it was staggered or more directly at the end of
the drinking -- 

A. That would also make it more likely.

TC (Capt M ):  Sir, may I have a moment?

MJ: You may.

Questions by the prosecution (continued):   

Q. And I guess the only other thing, sir, the partial
blackouts -- and when we are talking about blackouts,
that's a sliding scale.  People can experience that at
different points; right?

A. Correct.

Q. And just because I blacked out yesterday at .15 doesn't
mean today if I get to .15 I'm going to black out?

A. Correct.

Q. And individuals short of blackout would be greatly
impaired by alcohol?

A. It would be.

Q So it's not like there is a magic thing where if you get
to a partial blackout or you get to blackout then you are
really impaired by alcohol?  

A. It's another sliding scale of you are getting more and
more and more drunk to the point that now you are just not
remembering what you're doing.

Q. So what is your perception of why states have picked .08
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for driving?
A. I think it's a political decision that was set.  Looking

at scientific literature and accidents on the road and
arguments from the alcohol industry and restaurants and
bars who want to serve people.  There are countries that
have zero tolerance laws.

Q. So is it your perception that .08 seems high or seems low?
A. I think it should be lowered.

Q. Why is that?
A. I think people with .08 do not have the reflexes they

should have to be driving.  Personal opinion.

TC (Capt M ):  Thank you, sir.

DC (Capt M ):  Yes, sir.

REDIRECT EXAMINATION 
 
Questions by the defense:  

Q. Dr. J , you heard throughout the testimony they were
drinking light beer; is that correct?

A. Correct.

Q. Does that have an impact on your analysis of how drunk
everyone was?

A. You don't mean urinalysis?  My analysis.  I get it.  Your
analysis.  I thought you were talking about a urinalysis.
Sorry.  Excuse me.  Light beer has less alcohol than
normal beer.  You can go to some microbreweries or some
stronger beers.  Light beer is low in calorie mainly
because they remove alcohol.

Q. Okay.
A. So it is less -- it will get you to higher levels at a

slower rate, but it is still beer.

Q. Okay.  Now, we have been -- both myself and Captain
M  have been talking about over a period of four
hours, you know, how much was consumed, and how many
beers, but pretty much what is undisputed is that there
was at least about an hour period after the drinking had
ended where no alcohol was consumed; isn't that correct?

A. If they ran out at 2:00 and you're telling me that none of
these incidents took place until 3:00, that is a full
hour.
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Q. Okay.  And what effect would that hour have on somebody's
impairment if they had ceased drinking?

A. If they were at high enough levels, it wouldn't have
anything to do, but if they were at mid-range levels
anywhere from a .05 to .15, .18, it would go down a little
less than .02.

Q. Okay.  And so is that what you -- those numbers you just
said, are those mid-range levels?

A. I would say mid-range.  If you're under .05, then the hour
will certainly make you lower, but you are not really
intoxicated enough to have it all effect -- if you are
really high levels, you're still going to be so
intoxicated it's not going to have much effect.  But if
you're somewhere between .05 and -- what did I say -- .12,
.15 then it's going to have some effect.  Anyway, your
level will go down.

Q. Okay.  And you said -- 
A In any case.

Q You said about .2 approximately?
A. For?

Q. For about an hour?
A. .02 or less. 

Q .02.  I'm sorry?
A .015, maybe .012.  People are different, depending on how

frequent drinkers they are, alcoholics metabolize alcohol
at a much faster rate.  

Q Okay?
A And again, I'm not implying that we have any condition

here that we are dealing with an alcoholic.

Q. Right.  And you also heard S  R 's testimony that
K.E.C. had stopped drinking an hour before everybody else.
So, in fact, there may have been as much as a two-hour gap
between the time she had sex with Sergeant Bates and the
time she's stopped drinking.  What would a two-hour gap
have?

A. It would double the amount of alcohol the one hour would.
It would be even lower.

Q. Okay.  And again, Captain M  talked a great bit
about, you know, if you drink faster the alcohol hits your
system more.  You know, he also talked about, you know, if
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you drink twelve beers, what is your intoxication.  So,
obviously, if you drink twelve beers, your intoxication is
going to be higher than if you drink seven?  

A Correct.

Q And if you drink 13, it's going to be higher than 12;
right?  

A Correct.  

Q But based off of what you have heard, K.E.C. drank about
seven beers?

A. That's what she said.

Q. Okay.  And based off of seven beers over the course of
drinking for four hours, you would put her at a .05 to
.06?

A. Approximately.

Q. Okay.  And then, additionally, an hour of not drinking
afterwards would further diminish that?

A. Yes.

MJ: Unless that was stacked at the end.

WIT: Possibly.

MJ: If for some reason -- 

WIT: Yes, sir.

MJ: -- as the night goes on the game gets a little bit -- as
you start drinking beer sometimes you start drinking beer
faster -- 

WIT: Correct.

MJ: And you start losing your inhibitions. 

WIT: Correct.

MJ: So, again, we are playing with a fuzzy science -- a fuzzy
equation here; correct?  

WIT: We are.

DC (Capt M ):  Can we just have a minute?

Questions by the defense (continued):  
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Q. Just a couple of other things, Dr. J .  Now, right at
the end of your discussion with Captain M , we
started talking about .08 and the policy reasons behind
that.  And you stated that you thought it should be lower?

A. Correct.

Q. And that is like a policy decision that -- just a personal
opinion of yours?

A. This is a personal opinion of mine and it was a policy
decision made by I don't know whom.

Q. And is intoxication as it relates to operating a motor
vehicle a roadway with other motorist -- is that different
than being cognizant of what's happening to you and being
able to make rational decisions?

A. Depends on what kind of rational decision you want to
make.

Q. Right.  So the intoxication as it applies to operating a
motor vehicle, that has no impact on somebody's ability
to -- let me put it this way.

MJ: You are making a legal argument to the doctor.  I know
where you are going.  His personal opinion about at what
level we should be allowed to operate a plane or a car or
our own bodies really has no bearing hear.

DC (Capt M ):  Yes, sir.

Questions by the defense (continued):  

Q. And then just one final question.  Based on what you heard
from K.E.C. herself and then all the other witnesses, the
impairment that she was describing -- so being unaware of
where she was, or inability to walk up stairs or, you
know, that sort of thing is inconsistent with the amount
of alcohol that she claimed she consumed?

A. Correct.

TC (Capt M ):  Thank you, Doctor.

MJ: Anything else?

TC (Capt M ):  Sir, just one question.
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RECROSS-EXAMINATION 
 
Questions by the prosecution:  

Q. So Captain M  talked to you about if you were in that
midrange of .05 to .07 and you wait an hour, your BAC is
going to go down.  But if you are above that, it's not
necessarily -- can you restate that piece?

A. It will still go down, but what I'm saying is there is a
range where you're going to be where you will regain some
of your senses, some of your abilities, some of your
skills and some of your reasoning.  If you're at very high
levels, you're still going to be at such levels that you
are really not going to gain a whole lot.

Q. But if at the -- as we approach -- so if the last half
hour I'm drinking I drink more -- I chug a lot -- 

A Correct.

Q -- then in that next hour, there is going to be a period
of time when I can be continuing to move up?

A. Correct.

Q. And if I drank enough at the end, I could continue to go
up through the entire hour?

A. Probably not the full hour, but you are on the right
track.  If the party -- I'll give you two examples.  One,
if she stopped drinking an hour before and they were
running out of alcohol and things were slowing down, she
started to come down.  If it got to be close to the 2:00
and we got to go get more beer, let's pound down --
everybody drink a beer, everybody drink a beer and a half,
let's drink them right now.  I'm okay.  Let's go.  You get
in the car and over the next 20, 30 minutes you're still
on the way up and still getting more and more drunk to the
point that then on the way home you're probably the same
level you were because you went up and you're starting to
come down as you were an hour ago.

TC (Capt M ):  Correct.  Thank you.

MJ: Thank you very much, Doctor.  You can resume your seat in
the back of the courtroom or -- I don't know if you needed
him.  
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REDIRECT EXAMINATION 
 
Questions by the defense:  

Q Sir, I just want to clarify one thing.  I think Captain
M  said that the midrange went from .05 to .07, but
.17; is that correct?

A. It depends upon what midrange are talking about.  

Q Okay?
A I was giving the midrange that you expressed as a level

where some abilities would come back.  I took his midrange
as the midrange of what I calculated in this case for what
possibly she could have been at.

Q Okay.  I just wanted to clarify.
A And I'm so confused now I don't know.

MJ: Based upon your calculations here, Doctor, K.E.C. would
have been, by her own account of how much she drank, she
still would have been legally capable of operating a
vehicle?

A. Correct.

MJ: Thank you.  You can have a seat.  

[The witness was excused.] 

MJ: What else, defense?

DC (Capt C ):  Sir, can we just take a brief five or ten
minutes?

MJ: Yeah.  Are you going to -- do you have more evidence to
present?

DC (Capt C ):  I don't believe so, sir.

MJ: That was my point.  If you don't have any more evidence,
we could take a few more minutes if you want to get your
notes together for closing arguments.  I think the
government asked for that.

TC (Capt M ):  Sir, we are going to be -- based on the
testimony of Dr. J , we are going to be recalling
K.E.C.

MJ: Okay.
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TC (Capt M ):  So I just texted her to have her come back.

DC (Capt C ):  But before I close my case, sir, is it okay if
we just -- 

MJ: All right.  Take five minutes.  Take ten minutes, okay?
Court is in recess.

[The court-martial recessed at 1546, 13 August 2014.]  

[The court-martial was called to order at 1629, 13 August 2014.] 

MJ: Court is recalled to order.  All parties that are present
again that were present when we recessed.  Two things to
take up.  Defense, anything further to present?

DC (Capt C ):  No, sir.  The defense rests.

MJ: Okay.  Having said that, we do have our witness --
government indicated in an 802 conference that they have a
rebuttal witness.  They are going to recall K.E.C. to the
stand.  Before we do that and before I forget, we should
also note that during the recess, I did advise counsel
pursuant to my earlier ruling on the request to reconsider
the motion to dismiss some of the 120 offenses for
constitutional vagueness -- or unconstitutional
vagueness -- as I indicated in my ruling, I agree with the
defense's argument that it's an appropriate to use the
impairment definition from Article 111 of the UCMJ since
it's not specifically referenced in the statute and
because it's illogical when you look at the wording of it.  

So as a default, as we customarily do, we are going to
give impairment the plain meaning of the word.  According
to dictionary.com the word "impairment" means the state of
being diminished, weakened, or damaged, especially
mentally or physically.  And that is the definition that I
intend to use in applying -- or in defining the word
"impairment."

All right.  Trial counsel, do you concur with that
summation of the 802 conference?

TC (Capt M ):  Yes, sir.

MJ: Defense, do you agree as well? 

DC (Capt C ):  Yes, sir.
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MJ: All right.  Either side have any objection to my use of
that definition of impairment?

TC (Maj C ):  No, sir.

DC (Capt C ):  No, sir.

MJ: Okay.  All right.  So that is essentially an addendum to
my rule -- ruling.  Major C , would you recall your
witness, please.

TC (Maj C ):  Yes, sir.

Ms. K.E.C., a civilian, was recalled as a witness by the 
prosecution, was reminded that she was still under oath, and 
testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. K.E.C., first of all, did I call you right now and tell
you why I was going to bring you here?

A. No, sir.

Q. When I walked you out -- when I walked you out after you
testified originally, did I talk to you about what I may
bring you back in here for?

A. No, sir.

Q. Do you have any reason to know why you are back in here?
A. No, sir.

Q. Did anyone talk to you about Doctor J 's testimony?
A. No, sir.

Q. Do you know who Dr. J  is?
A. No, sir.

Q. I want to cover two things with you, K.E.C.  First of all,
did on the night of October 12 when you were playing Beer
Pong, do you remember if you had to work the next day or
not?

A. I don't remember if I did not.

Q. Did you decide to stop drinking an hour before the end of
the Beer Pong game? 

A. I don't recall.
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Q. You don't recall if you did or do you know, like, did you
drink until the end of the Beer Pong or did you stop an
hour early?

A. To my knowledge, I knowledge I drank until the end of the
games.

Q. And when you decided to go to Walmart with the accused,
what was your intent as far as drinking the rest of the
night?

A. My intent was to drink more.

Q. Now, I want to talk to you about the Beer Pong games.  We
obviously spent a lot of time going through how we play
and the rules and all that.  You said that they were
winning more than you; is that correct?

A. Yes, sir.

Q. So S  and S  were winning more games than you and
the accused?

A. Yes, sir.

Q. And that when you lost a game to them, you had to drink
their cups?  

A. Yes, sir.

Q. You also said -- correct me if I'm wrong -- there was a
point in time where the accused started giving you cups
that were rightfully his, in a sense, because, you know,
he was supposed to be going every other cup.  Is that
fair?

A. Yes, sir.

Q. So that's a significant number of cups, kind of coming
your way; right?

A. Yes, sir.

Q. Were you able to keep up with that?  Mean, were you able
to, every time you got a cup finish it right away and then
get back to playing?

A. At first, yes, but then as the games went on, I was not
able to keep up, so I had to combine them and then kind of
just chug them down.

Q. So what does that mean?  Walk us through that.  How did
you combine them?

A. Like, so, I'd set the cup aside or the cups that we had to
drink from the losing game and then take one cup or two
cups and pour it in to just one single cup so I didn't
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have, like, four cups lined up in a row to just tak e that.

Q. So then during the game you have a cup that's ful l next to
you, half full?  What's going on?

A. Well, they started out like the normal that we ha d, like
the two beers in the cups.  And then I would combin e,
like, two of them.  And so it would be like a quart er,
half a cup and at one point I had at least two full  cups,
like, on the side that I had to take down.

Q. Two full cups of beer?
A. Yes, sir.

Q. And by that we mean a full Solo cup of beer?
A. Yes, sir.

Q. Did you end up drinking those?
A. Yes, sir.

Q. When did you drink those?
A. Some time during the games.  I don't know exactly  which

one it was.

Q. Did this situation of you kind of ending up with these two
full beers because of consolidating those cups.  Wa s that
happening at the very beginning or did that only so rt
happening after the accused started giving you beer s?
When did you fall behind?

A. Like during -- after -- obviously not the first g ame, but
it was after the first game.  So once he had starte d
giving more cups, then that is when I started falli ng
behind.

Q. And as the game went on, do you recall a time whe re you
got back to even?  Like, okay, let's say you're pla ying
for a few hours and you had an extra cup here and y ou are
able to chug it down and then by the end, you are e ven.
Was it something that you were chasing the entire g ame?
Does that make sense?

A. Yeah, it was mainly chasing.  Just to keep up wit h the
cups I had on the side.

Q. When you were done with the games, when you all f inished
your last game, is there any beer left on the side?  

A. I don't remember.

Q. Did you ever have a game where you took your cups  that
were on the side and used those to fill up the cups ?
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A. Not that I recall, no.

Q. So the cups that you have on the side, what happened to
them?

A. They were drank.

Q. By whom?
A. I drank them.

TC (Maj C ):  That's all the questions I have, sir. 

MJ: Cross-examination?

DC (Capt C ):  I just have a few moments, sir.

CROSS-EXAMINATION 
 
Questions by the defense:  

Q. Ms. K.E.C., I'm not going to go through the whole thing
about how you all played Beer Pong, but ultimately it
started off and you played it throughout the game as if
there was two cups -- two cans of beer distributed among
each team per game; right?

A. In the pyramid?  Is that you are talking about.

Q. Yeah.
A. Yes, ma'am.

Q. And os ultimately that amounts to one can of beer per
player -- right -- per game?

A. If you even it out like that technically, yes.

Q. Yeah.  Assuming that everything else is equal.  So we are
all -- you know, all four of us are drinking equally or
something like that; right?  

A Yes, ma'am.

Q That's essentially one can of beer per player per game?
A. Yes, ma'am.

Q. And I know we talked about S  R  and, you know, her
not drinking potentially or anything, but that doesn't --
S  R  not drinking, for example, doesn't effect your
team -- right -- because the cups that you have to drink
are between you and Sergeant Bates; right?

A. Yes, ma'am.
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Q. And so you mentioned that there was more times than others
that you and Sergeant Bates were losing; right?

A. Yes, ma'am.

Q. And then you would have to drink the other cups from S
and S ; right?

A. Yes, ma'am.

Q. But it's the same idea still.  There's two beers
distributed amongst those ten cups -- right -- originally?

A. Yes, ma'am.

Q. And usually when you lose Beer Pong, for example, and you
have to drink somebody else's cups, it's not that there's
ten cups that you're drinking; right?

A. Not necessarily, unless we didn't make any cups and they
made all of theirs before we did. 

Q. Right.  So you would actually literally have to lose so
bad that you didn't make a single ping-pong ball into a
single cup on that side of the table; right?

A. Yes, ma'am.

Q. And that is not, like, a common occurrence, because Beer
Pong is played over a course of time; right?

A. Yes, ma'am.

Q. It's not necessarily a quick game; right?
A. No, ma'am.

Q And so you can agree that this period of time that you
were playing Beer Pong took approximately three or four
hours; right.

A. I mean, there as multiple games within that timeframe.

Q. Right.  So I mean, the entire time that you all played
Beer Pong, it was about three to four hours; right?

A. Yes, ma'am.

Q. And it was set at that 24 pack of beer; right?
A. Yes, ma'am.

Q. And you testified previously in other hearings and today
that you think you had approximately seven years; right?

A. Yes, ma'am.

Q. And you still think that's accurate?
A. Yes, ma'am.
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DC (Capt C ):  Okay.  Thank you, sir.

TC (Maj C ):  Briefly, sir.

REDIRECT EXAMINATION 
 
Questions by the prosecution:  

Q. Let's not talk in hypotheticals about what generally
happens when you win or lose.  When S  and S  beat
you, was it, we are down to one cup each when we lose or
were they kicking your butt? 

A. They were beating us pretty bad.

Q. Okay.  So how many cups were left over?
A. On their side?

Q. Yes?
A. Between four and six.

Q. And that was pretty regular, like, how they were beating
you?

A. For the most part, yeah.

Q. Captain C  just got you to say that you think it was
three to four hours that the game was played.  Let's go
back to this game.  When did you think you started
drinking that night?

MJ: We don't need to go all the way through the same thing
again.

TC (Maj C ):  Yes, sir.

MJ: I've got the time frame.  Anything else?

TC (Maj C ):  No, sir.

EXAMINATION BY THE COURT 
 
Questions by the military judge:  

Q. K.E.C., given the fact that you think -- your faces -- see
if I can break this down here.  Ultimately your team was
responsible for 12 beers.  Without counting what you are
drinking for the other team, would you agree that your
team had one half of the case of beer? 

A. Yes, sir.
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Q. Okay.  Agreed?
A. Yes, sir.

Q. So is that part of where you are getting you thin k you
drank about seven beers?

A. Yes, sir.

Q. Because you testified earlier that you think that  you and
Sergeant Bates drank approximately the same amount.   You
might have had a little bit more than him of your t eam's
share.  Is that accurate?

A. Yeah, because he was pushing his cups towards me,  so
that's where the more comes in.

Q. Okay.  But not significantly.  He wasn't making y ou drink
two for every one of that type of thing?

A. I mean, it kind of depended what time it was.

Q. Okay.  All total, in sum, would you agree that yo u drank
close to just a little bit more than half of your t eam or
would it be more like two-thirds of your team or
three-quarters of your team that -- the amount that  your
team was responsible for?

A. Like just our cups or the others too? 

Q. Well, let's count it all together.
A Okay.

Q All together, how much would you say of the -- you  as a
team member were initially -- by the rules -- you a re
responsible for 50 percent of what your team has to  drink;
right?

A. Yes.

Q. That is the official rules of Beer Pong.  You are  stating
that you actually drank a little bit more than that
because he wasn't keeping up.

A. Yes, sir.

Q. So that's both the amount you were drinking for y our team
and whatever penalty strokes you were getting from having
to drink the other team's when they beat you; is th at
right?

A. Yes, sir.

Q. Okay.  Can you give us a best guess on percentage -wise how
much do you think you drank?  50 percent, 60 percen t,
70 percent of your team's total intake?  Any idea?  Or is
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it just too fuzzy to really remember?
A. I mean, that's just -- yeah.  It's just I couldn't really

give --

Q. Okay.  The best you can do is say that there were
occasions when you seemed to be drinking more than him?

A. Yes, sir.

Q. And again, I mean, not to belabor the obvious here, but he
was sober enough to feel comfortable driving his truck to
Walmart?

A. Yes, sir.

Q. So I assume that he wasn't falling all over himself as he
walked to his car?

A. No, sir.

Q. Correct?
A. Yes, sir.

Q. Okay.  And he had something close to the same amount of
alcohol that you had?  Perhaps a little bit less?

A. Yes, sir.

MJ: Okay.  It's not an exact science, obviously since we don't
remember the exact amounts here.  

Anything further?

TC (Maj C ):  Yes, sir.  Briefly.

MJ: We don't need to get all -- 

TC (Maj C ):  I understand sir.  I -- 

MJ: I understand that there's only 24 beers at issue.

TC (Maj C ):  Yes, sir.

MJ: So at best -- the best testimony I have heard so far is
she thinks it's seven perhaps maybe how many up or down in
the range would help.

TC (Maj C ):  Yes, sir.
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REDIRECT EXAMINATION 
 
Questions by the prosecution:  

Q. When you are going and getting -- when you lose and you
are going to get these cups over here at S 's side,
are you dividing them up like you were dividing up the
cups on your side?  Is it that, hey, this time K.E.C. is
going over and she's taking all four that are left over
and pouring them in a cup, and next time Joe is going over
and doing that, or is each time, okay, there's four cups,
Joe you take one, K.E.C., you take two[sic]?

A. Well, that was the initial plan, but it started with me
drinking more of those cups than him getting divided.

Q. Okay.  So on your side of the table -- your 12 beers --
there came a period of time that he was pushing beers
toward you? 

A Yes, sir.

Q And then when you got to the beers over here, there is all
this time -- he's pushing more beer towards you? 

A. Yes, sir.

TC (Maj C ):  Thank you, sir.

MJ: Again, I think you answered this once already, but you
were still sober enough on the scale here, so to speak --
you were still -- you believe that you still had room to
go out an buy more beer and continue drinking. 

WIT: I mean, like I said, I can continue to drink even if I'm
drunk.  

MJ: Okay.

WIT: So no matter how drunk I am, I can always drink more.

MJ: Defense, anything else?

DC (Capt C ):  No, sir.

MJ: Government?

TC (Maj C ):  Nothing else, sir.

MJ: Okay.  Subject to recall at this point?  Not today, I
would assume; correct?
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TC (Maj C ):  Correct.

[The witness was warned, subject to recall, was excused, and 
withdrew from the courtroom.]  

MJ: Anything further in rebuttal, government?

TC (Maj C ):  No, sir.

MJ: Do you have any case in surrebuttal, defense?

DC (Capt C ):  May I have a brief moment, sir?  Sir, there's
a witness in the building that -- if I could just have a
brief moment to speak with?

MJ: Okay.  Court is in recess.

[The court-martial recessed at 1645, 13 August 2014.] 

[The court-martial was called to order at 1655, 13 August 2014.] 

MJ: Court is recalled to order.  All parties are present that
were present when we recessed to give the defense time to
explore the possibility of a case in surrebuttal.  

Defense, do you have a case in surrebuttal?

DC (Capt C ):  No, sir.

MJ: Very well.  That would appear to close all of the evidence
then.  Are both sides prepared to argue?

TC (Maj C ):  However much time -- I don't know you need a
break or --

MJ: I assumed that's what we were doing when we had the break.
So both sides are prepared to argue; right?

TC (Maj C ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: That's what we've been doing for the last half hour or so.
All right.  Trial counsel, you can argue.

TC (Capt M ):  Yes,sir.

MJ: Just because I ask that doesn't mean I'm offering you
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additional time.

TC (Maj C ):  Yes, sir.  So we start with now is what we
started with in the opening here.  It is a situation that
was set up by the accused.  I think there is no evidence
before this court that would allow anybody to believe that
but for alcohol that night the accused would be able to
have sex with K.E.C.  But that's not necessarily a crime.
Simple -- the fact that somebody's had alcohol -- maybe
their inhibition is lowered is something that is not
necessarily criminal.  

So in this case, it's all about was she too drunk?  Was
she at a point in time in impairment that she could not
consent?  And the government's position, sir, based on the
evidence is that when the accused was following her up the
steps she was at that point.  And if the Court reaches
that decision, that at that point K.E.C. was incapable of
consent, game over.  What occurs in that room and what
occurs afterwards.

Because it doesn't matter then in that bedroom whether or
not kidding K.E.C. had her arms slightly up or slightly
down.  It doesn't matter whether he flipped her or she was
able to do it herself.  It doesn't matter exactly what
memory she can recall, because she was incapable of
consenting to anything that occurred there.  So impairment
is the issue, sir.  And as I go through the argument, I
just want to be clear that at some point in time it was
mentioned that these were charged in the alternative.
That's not exactly true, sir.

What we are left with now, based on the 917 motion is that
we have three specifications that are incapable of
consent:  Penetrating K.E.C.'s vagina -- excuse me, vulva
with the penis when she was incapable of consent;
penetration of her mouth with the accused's penis when she
was incapable of consent; and his tongue on her genitalia
when she was incapable of consent; and then the fourth
specification left, which is Charge III, Specification 2,
as that he penetrated her vulva by bodily harm.

And the government's position is that he is guilty of all
of those.  That because she was incapable of consent when
she got up to the room, that doesn't change the fact that
he also restrained her.  He also had another means of
sexually assaulting her.  He was able to sexually assault
her because he knew -- should have known that she was
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impaired and could not consent.  And he added onto that
the fact that he had to pin her arms down to do it.  So
the government is offering to you that he is guilty of all
four specifications.

So let's start with the impairment, sir.  What are the
things that we know to be true about the alcohol?  That
there are 24 beers and that there are three drinkers.
That is the evidence that has been presented in this
court-martial.  And so then we start breaking down what we
know about who drank what.  

Let's start with S  R 's testimony, sir.  As the
sober individual at the party, we would hope that she
would have the possibly most valuable testimony.  But,
unfortunately, her bias makes her testimony completely
incredible.  The most credible moment of her testimony,
sir, was when asked how much did each person drink, she
said seven or eight, and then she caught herself.  And she
was doing the math and realized that didn't work out.  And
then she starts talking about, well, no, S  C
had 12 and they had six on this side.  

And then we go into the impeaching.  The -- how it's
inconsistent with her previous testimony -- her previous
statement and why is that so important?  Why does S
R  have the thought that this was -- S  C  now
is extremely drunk and everybody is sober?  What has
changed from the time she gave her initial statement to
now?  Well, she's not friends with K.E.C. anymore.  And
who is she friends with?  Sergeant Bates.  Sergeant Bates'
wife.  She is their babysitter.

The fact that now S  R  remembers that, you know
what, when I -- I start to say seven or eight today and
that sounds like it is all equal, but that is not good for
my babysitter.  That is not good could for my friend, the
accused.  That is not good for my friend the accused's
wife.  So then we are going to talk about how it was
perfectly divided.  It was 12 beers on this side and it
was 12 beers on that side.  And then with precision it was
six and six and Major C  is talking about, did you
watch -- pour -- beers being poured exactly?  And she says
yeah, yeah, I pretty much watched every beer being poured
and it was pretty equal.  That is her testimony, sir.  

So the government submits to you that the value that came
from S  R 's testimony is that there were 24 beers
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and there was three drinkers.  And that's about it, based
on the bias and motive she has now make things look good
for her friend, the individual she now babysits for.

So okay.  Now we move on to S  C .  What does
S  C  give you about drinking?  Well, he tells
you in that interview that again, just three drinkers and
24 beers and Joe provided the beer.  Then he tells you
that K.E.C. was pretty drunk and that I don't -- when
talking about Joe, I don't believe so.  Maybe.  I believe
he was probably tipsy.  So now that testimony certainly
doesn't line up with S  R 's testimony that she only
had six beers and I didn't see her being tipsy at all.
And now S  C  is saying I see that she's drunk
and that Joe is not that drunk.  Maybe he's tipsy.

So what does the accused say?  What does Sergeant Bates
say when he is sitting there with the cops and he is
talking about this?  He says I'm at a three or a four and
that I was drinking more beers than she was.  So the man
who comes in and now is being asked questions about a
sexual encounter that night places himself at only a three
or four on a drunk scale and places K.E.C. as having drank
less alcohol and than he has.  That he's been -- to quote
his -- K.E.C. did not seem that drunk at all because I was
drinking most of her cups too.  So where's all the alcohol
going?

Something doesn't add up here, sir.  Something doesn't
work.  And so what the government submits to you is that
at a minimum we start with the floor of what K.E.C. said,
that she had seven to eight.  That the third of the case
went to her.  Okay.  So let's say with that premise that a
third of the case went to her and it was drank over a
consistent period of four hours just like Dr. J
talked about.  And that would get us -- that number of
beers, based on the factors would get a .05 or .07 and we
have a little give here and there.

Okay.  Well, why does that not make sense?  One, why is
S  C  saying she looks pretty drunk.  S
C  says in the beginning of his interview that -- he
is talking about the accused -- he is my friend.  He is my
recruiter.  Something -- words to that effect.  And at the
end, he doesn't want the interview to end before he says,
wait.  Make sure you know, like, this other good fact to
protect my friend.  He is there.  He is a pro Sergeant
Bates individual who is pro Sergeant Bates.  And he is
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saying K.E.C. is pretty drunk.

And then we have K.E.C.'s testimony about her feeling the
effects of alcohol and about how things are progressing
and about how she is drinking and then the accused starts
passing beers over to her.  And does that seem that
shocking?  Well, it doesn't, because we already have the
accused admitting that he was wrestling with her, that he
was doing all these things.  So is it a far stretch to
think that he is also pushing beers towards her?  And is
it also a far stretch to believe that the one person who
doesn't seem to have a place to sleep there that night,
the one adult -- the 25-year-old who has probably got to
drive home and maybe presumably as a Marine has to think
about his level of intoxication.  Is it that unbelievable
to think that that person may be pushing beers to K.E.C?  

Okay.  So if we go with the premise that the accused is
pushing beers to K.E.C. at a minimum she's seven or eight
plus or minus.  Still that is with an issue, and I think
you raised it, sir.  Well, the accused is saying he is at
a three or a four.  He is able to properly execute his
vehicle.  There is not a car accident on the way there.
There is not a car accident on the way back.  So that
doesn't make a whole lot of sense, because then how could
K.E.C. be two more beers than that at the most be as drunk
as she's talking about?  

Well, there's a couple things in play here.  The
government doesn't believe that K.E.C. is only one or two
beers up.  We have been stuck on seven to eight because
that's her honest assessment based on all this is divided
up.  But if anything becomes clear based on my exhaustive
and probably annoying going over Beer Pong is that this
was a whole messy situation where there's three people
drinking and then K.E.C. is drinking a lot.

But we also have -- the comparison of the two of them also
doesn't make sense.  So if -- just because the accused is
able to properly drive his vehicle to and from Walmart --
he says at the end of his video that he is 5-9,
190 pounds.  When Dr. J  came on and testified, he
talked about the factors that really mattered.  Sex,
weight, age, amount of drank.  So the fact that somebody
who was 65 pounds heavier, a male, and is 25 years old is
able to execute and move his vehicle properly to and from
Walmart is not indicative that, therefore, K.E.C. couldn't
have been that drunk.
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Okay.  So then we go with, let's talk about what K.E.C.
provides about her level of intoxication.  What is she
talking about through her time there?  Well, she's saying
that she's feeling pretty drunk at the table.  She's, at
her standard, tipsy/borderline drunk.  S  C
supports that because he says, yes, she's seems pretty
drunk.  And then she goes out to Walmart and she's
barefoot.  Being barefoot in a Walmart doesn't seem like
something that's done by somebody who is at a .05, .06.
Doesn't seem like somebody who going to be able to drive a
vehicle.  Walking into a Walmart bathroom barefoot doesn't
make a whole lot of sense.  And then wandering around
Walmart barefoot doesn't make a whole lot of sense.  So
maybe she is just lying about that.  Maybe she's fully
dressed and she remembered to have her shoes on and she
wasn't confused at Walmart.

Well, we know that that's corroborated by the accused
again.  He talks about in his video that -- in his
interrogation that they get to Walmart.  That he goes in
to buy beer and she goes in to go to the bathroom and then
she's gone for 10 to 15 minutes.  Then he wanders back out
and he waits in the truck.  So what is she doing in there?
If she is just making this all up, is she just standing
there for ten minutes?  Is she just waiting?  

And then we have S  R 's testimony that she received
a call from K.E.C. saying that she couldn't find Bates.
Another corroborative piece that, in fact, K.E.C. was
wandering about Walmart barefoot.  Well, K.E.C. didn't
remember that S  R  called her.  That's not a bad
fact for the government.  That's indicative of the level
of intoxication K.E.C. was at that point in time.  That
she is the barefoot individual -- the barefoot 18-year-old
wandering around Walmart trying to figure out what's going
on and not look too drunk.  Okay.

So then we have getting back to the house, and we have the
idea that, all right, maybe this is an hour and maybe she
is somehow sobering up.  Well, again, that is under the
presumption that she didn't just -- that she drank
consistently throughout.  And I brought her back up here,
sir, and we talked about it and it may not have provided
any clarity but, if nothing else, it should be clear from
K.E.C.'s testimony that this was not a precise science and
that she was drinking more towards the end than the
beginning.
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And so when she gets back home and she is -- at that point
in time, goes and sits on the couch.  Then we have this
interaction with the accused on the couch, and it's her
testimony that she doesn't -- she remembers that Forrest
Gump was on.  She remembered the feather and she is
sitting on that side and that the accused is sitting over
there.

And at this point in time when we are at that moment,
there is no testimony that says that there's anything but
interactions between them that were anything but a
potential 25-year-old and 18-year-old recruiter, poolee,
potential applicant.  There is nothing before this court
that showed that even at that moment there was anything
that would expect them to hook up.  Well, how do we know
that?  Why are we always on the couch before there is any
indication that there was any chance that they were going
to hook up?  

Well, we have S  C 's testimony.  He talks -- a
pro Sergeant Bates witness.  He talks about how he is
shocked when this came out because he had no indication
that anything was between them.  So S  C  is
there until they leave to go to Walmart.  And he sees
everything and he has no indication that anything is going
to happen and he was shocked when he found out something
happened. 

We have S  R 's testimony that they were flirting.
But what does she see?  She doesn't see any hugging or
kissing.  She sees this wrestling that occurred.  Nothing
else.  Then we have the accused's testimony talking about
this wrestling.  You know, the same thing that they were
arrested and all that.  And the accused even says during
his interview that he did not -- there was nothing that
made him -- I'll make sure I quote this -- I was not
expecting it to happen.  And this is -- he says that right
after he talks about the car ride back from Walmart.

So we have others telling us that this doesn't -- there
isn't any indication that anything is going to happen, and
we have the accused of his own mouth saying -- right after
he is talking about the drive back from Walmart -- I was
not expecting this to happen.  Okay.  So now we have to
believe that we have these two individuals who have no
indication that anything is going to happen.  

But how do we deal with R  M ?  R  M  comes
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here and out of nowhere he saying, well, I was at a party
and I thought I saw them flirting.  And the government
submits to you, sir, you didn't hear that from the
accused.  But here he is brought in and he is interrogated
about potentially sexually assaulting K.E.C.  And the
detective asks him every chance, like,so during the drive,
was there any, like -- I think he says, road head or
anything like that -- he uses some crude term.  And he is
talking to him, you know, any -- he's giving him the
opportunity to say, oh, yeah, well, K.E.C. flirted with me
at this party.  She was all over me at this party.  That's
what happened.  Or this other time she flirted.  But he
doesn't say anything about that.  He says I was not
expecting anything to happen.

So at this moment in time, we have these two individuals
who presumably have no reason for anybody to think that
they would hook up.  And now this is going to sound mean,
or this is going to sound rude but, sir, you are allowed
to use your observations in this courtroom.  And so not
only do we have K.E.C. saying that I had no attraction to
him -- there's nothing about him that attracted me, and
you have S  C  saying I wasn't expecting this,
but you have K.E.C. confirming that the accused looks
essentially the same to her now as he did when he was in
her high school then.  

So now we are left to believe, and using your own eyes --
is there any reason that we should expect that just based
on physical appearance -- because at this point in time
there's not -- we are all on the couch without flirtation.
We are on the couch without any, you know, great story
about how he had some great pickup line.  So now we are on
the couch with these two individuals and on the appearance
on the outside, no reason why this 18-year-old young woman
would hook up with this 25-year-old guy.  And the
25-year-old guy saying, I wasn't expecting anything.

Now this is clearly where the stories diverge, because at
this point in time K.E.C. is saying I am not really out of
it.  I am on the couch and he pulls me in to start kissing
me and I am telling him about his wife and I'm trying to
diffuse the situation.  And I'm not freaking out yet but
I'm pretty out of it.  And then I roll out of his grip and
I have to go up the stairs.  She doesn't say she has to
crawl on the floor.  She demonstrated.  She has to use her
hands to get away from him.  And then she gets upstairs
and you know the story from there.
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And then we have the accused's point of view.  And Captain
M  talked in his opening that there really are only
two people that matter.  And I may be mistaken, and I
trust the military judge heard it correctly, but that
there are basically only two people who really knew what
happened and that one person's story changed and that the
truth can evolve.  And that the accused's story that he
tells in the beginning is the same.  

So let's evaluate the accused's story.  We are at the
couch.  We have now established that no reason to think --
no expectation that they were going to hook up, that there
is no talk -- the accused doesn't say in the car ride we
started talking about non-Marine Corps stuff.  Other than
the wrestling here, there's nothing about that.  So we are
on the couch.  And there this weird relationship turns
into this, like, adorable little high school make out
party.  This grown man is sitting next to this 18-year-old
and now he says she's on his lap.  And she's cutely
reciting every word to Forrest Gump and he's tickling her
and making fun of her.  And then they just kind lock and
they just simultaneously start kissing for 15 minutes.

And the detective talks to him about -- okay, well, is
that -- what about your wife?  This whole weird wife
thing.  She did -- did K.E.C. talk to you about your wife?
Did you talk to her about your wife?  And he said no.  It
was a complete emotional-type thing, talking about the
kissing.  That's his story.  It's is a complete
emotional-type kissing that out of nowhere, just the
luckiest guy in the world, this relationship that didn't
exist -- this no reason for expectation goes from, I have
no reason to think I am going to hook up with this girl to
now I am in this adorable little relationship where she is
on my lap and she's reciting things and I'm tickling her
and then we share this emotional kiss and we're -- just
our minds are in other places.  We don't even think about
the fact that I'm married and she knows my wife.  We are
just in the moment.

This man.  This guy right here and that young woman.  Then
he says, okay.  Then she leads me by the hand.  She leads
me by the hand up the stairs.  And in his video it says, I
have my hands on her waist and I reach back and hold her
hand.  And that was going to be a big moment.  Defense
talks in their opening that you are going to hear that she
lead him by the hand.  The only person who gives you that
she lead him by the hand is the accused in his video.
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That makes sense, because that's going along with h is
little high school story now where he takes the hig h
schooler and he leads her -- you know, he's got a h and on
the hip and they are going up the stairs.  And then  they
get to the bedroom.  

And this is where his account of it really gets goo d.
They get to the bedroom and he's starting to talk a bout
the sexual acts.  And we start talking about the 69 .  And
he says she flipped me over and pretty much sat on my
face.  Wow.  So this guy who had no reason to belie ve he
was going to hook up with her, this 18-year-old you ng
woman who now is lucky to have all of a sudden this  kind
of out-of-nowhere romantic little encounter on the couch.
And then he -- this young woman leads him up the st eps,
now gets into the room and manipulates his 190 poun d body,
tosses him around, flips him over, and sits on his face.  

And then they continue with their sexual acts and i t ends
with him ejaculating on her stomach and she laughs because
the semen gets into her belly button.  And then he goes
and gets a towel and they wipe it off.  And is the end to
this beautiful story.

Sir, you can evaluate that story from the accused a nd
whether that makes any sense.  And if it makes abso lutely
no sense, then why is he telling it that way?  If h e
really didn't sexually assault her, if he didn't do
anything like that, why is he exaggerating this tal king
about it?  Also what you won't -- you will notice i n his
conversations with the police he says -- I believe it is
this two or three times -- I didn't rape her; she d idn't
say no.  I didn't rape her.  She didn't say no.

There is nowhere that he volunteers, you know, how sober
she is or about any of this consensual talk or any of this
building up to it.  So I don't want to be dismissiv e of
the fact that we get to the couch, but really, sir,  I ask
that you go back and you listen to his interrogatio n and
you will find nothing that gets us onto the couch w ith
anything other than no expectation except for -- oh , the
wrestling.

He does say something about the wrestling that --
something along the lines that lead him to believe that
there could have been some flirting.  Yeah.  There is the
punch in the leg.  Right when he gives her that Cha rlie
horse, that's the moment that they have that sweet little
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interaction and lock eyes.  Or maybe it's when he gets her
into the choke hold that they have it.  That's
unbelievable, sir.

So now what does K.E.C. say?  K.E.C. says that at this
point in time she's on the couch.  This guy is coming on
to her.  She tries to diffuse the situation by mentioning
his wife.  She's able to get away from him.  She just
tries to go up to her room to her safe place.  And then
when she's going up to the room she's climbing on the
stairs and she gets up to her room.  And it's all kind of
hazy what happens in there.  And we battled with her about
the positions and what happened here.  And that's the
truth, sir.  

Wouldn't it have been easier -- wouldn't it be easy to be,
like, oh, yeah, well, I wasn't -- my head was able to have
the penis in the mouth because actually I had it propped
up a certain way that he was doing it.  Or, you know, I
know that when he manipulated my body, I felt his hands on
my hips and he turned me.  She could have said that.  It
was so easy.  Yeah, I remember that.  But she didn't.
Because the truth is, she didn't remember exactly what
happened up there because she couldn't because she was too
drunk.

So then everything gets messy from there.  From the moment
we have that sexual act, everything gets messy.  Why is
everybody friends with E  Bates and why is everybody
talking to that.  And now K.E.C. says to S , you know,
that she was raped and S  just ignores it all.  At
first the government would submit to you that that doesn't
matter.  At this point in time with the impairment it's
that he knew or should have known that when she was going
up the steps, game over.  She could not consent and he had
sex.

So the fact that K.E.C. is confused about things
afterwards, the fact that she takes time to tell people
and she takes time to report it is not -- is indicative of
nothing else other than corroborative evidence that she
was too impaired to consent; that it took time for her to
figure it out; that when she wakes up and she sees the
towel on the ground she's trying to figure out whether
he's still there and she goes to the bathroom and she
feels the sensation that there was sex and she starts
piecing it all together, that is corroborative of exactly
what we would expect in this situation.  That a young
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woman who has had too much alcohol was trying to figure
out what happened the night before.

So she must have made all this up because she was trying
to get out ahead of it.  She was trying to talk to E
and she's trying to confess to E  that she had sex with
her husband and this is the way to do it.  This is where
R  M 's testimony gets interesting.  Because R
M  has -- the day after he is telling you that K.E.C.
talked to him and she told him she got taken advantage of
and that he thought she was upset enough that he told her
to report it.

And the defense elicited that now R  M  doesn't
think she has a character for truthfulness and he doesn't
think she is a truthful person, but R  just gave you
that.  He said, the next day she told me that she had been
taken advantage of and that she was upset.  And she was
upset enough that he told her to report it.  

So then we contrast that with S  R .  How in the
world does she tell S  R  I was raped and S  R
just says whatever.  I don't believe you.  I don't care.
Who knows?  Maybe she told S  R  she was raped and
S  R  is just a hard hearted person who just says, I
don't care.  Maybe S  R  doesn't really know what
happened because, guess what?  S  R  -- the story
ends when they are leaving for Walmart.  So maybe S
R  doesn't believe what happened after that.  

Maybe she doesn't believe that she got home and that he --
you know, doesn't know any of that stuff.  She doesn't
know the facts of what occurred.  Maybe S  R  doesn't
understand that in our system you can't have sex with
somebody who's incapable of consenting.  The fact that
S  R  may or may not have taken her story seriously
or done a report is not indicative that that none of this
happened.  And we have that to be contrasting exactly with
R  M .  

At the end of the day, what is not in dispute here?  The
accused suggested going over to K.E.C.'s house.  The
accused purchase the alcohol.  The accused drove everybody
there.  That prior to that night, the accused knew K.E.C.
in a military capacity.  That the accused was married and
had a child and K.E.C. knew it.  That the accused was 25
years old.  That the accused looks like he looks here.
And that there was no reason for anybody to believe that
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sex could occur that night.  So why was he able to have
sex with her?  Because he got her drunk.  Because he gave
her enough alcohol to get her drunk enough where she
lowered down enough to let it happen.

And I believe that the accused probably doesn't think he
sexually assaulted her or raped her because that's not
what he says.  He says she doesn't say no.  She doesn't
say no.  Maybe he doesn't understand the law.  Maybe these
other people don't understand the law, but the fact of the
matter is but for that alcohol he could not have had sex
with her, and that she was drunk enough to a point in time
where she could not consent.  She was impaired enough to
the point in time where she could not consent.  And he
knew it.  

There is not way he didn't know, because he is there.  He
is a 25-year-old.  He has got life experience and he
watched the entire thing happen.  He watches her drink the
alcohol.  He provides her the beer.  He pushes the beer to
her.  He wrestles with her.  He takes her to Walmart.  He
sees her approach his car barefoot.  He brings her inside.
He sees her go upstairs.  There is no answer other than he
created the situation.  He found a way to get it done.  He
is a Marine who figured out how to make the impossible
happen and in doing so, he sexually assaulted K.E.C.
Thank you, sir.

MJ: Defense.

DC (Capt C ):  Yes, sir.  Sir, we all know that no means no,
but yes means yes.  And there's simply one word -- one
word that summarizes this entire case -- k.E.C.'s entire
testimony.  And it's shame.  It's shame.  And failure to
accept responsibility for her actions on 12 and 13 October
of 2012.  The shame that's associated with her potentially
being found out for having sex with a married man.  And
we're not talking some random married man.  We're talking
about the husband of one of her friends and then her group
of friends -- her really close friends -- S  R  and
S  C  and whoever else is among these
individuals that sort of hang out in the area or in the
town.  Those people finding out too.  That is what we are
talking about.

And there's no doubt about it.  No doubt about it that
over October 12, 2012 Sergeant Bates made some poor
decisions, bought some alcohol, was hanging out with a
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poolee of his S  C , went over to K.E.C.'s
apartment, brought the alcohol and drank with these other
individuals.  Prospective applicants, poolees, whatever.
Sergeant Bates admitted that to you.  

Sergeant Bates came into this courtroom on day one he said
yeah, I did that.  Not only did he come to this courtroom
and tell you that, sir, but he said that from day one.
Day one with the Normal Police Department.  And the
government wants you to believe that Sergeant Bates set
this up.  Sergeant Bates put this master plan of his --
this recruiter -- sergeant of Marines -- comes up with
this drastic plan to go get in K.E.C.'s apartment with
this one case of beer, by the way -- twenty-four beers --
which he probably assumes is going to be distributed
between probably three or four people.  And then some
master plan of his to get in bed with K.E.C.  That's what
they want you to believe.

And they talk about -- Captain M  talks about how,
you know, this sort of ended up as a surprise ultimately,
Because all these witnesses came in here and you heard
from S  C  that this is ultimately a surprise
that K.E.C. and Sergeant Joe Bates ended up having sex.
Well, sure.  Sure.  How often does that happen?  It is not
unrealistic in our human experience for us to hear about
these types of situations where, you know, two people
after having a couple of beers are hanging out together
and all of a sudden one thing leads to another and they
are in a bedroom together.

That is not unreasonable distance.  That is not ration --
that is not completely out of the scope of our normal life
experience.  It is normal.  It is spontaneous.  It is
something that happens.  And the facts -- the facts, like
I mentioned, sir, are largely undisputed.  The government
and defense agree on a lot of the facts associated with
what happened on 12 October 2012.

We know that Sergeant Bates and S  C  are out at
some concert in an nearby area that's local to K.E.C.'s
apartment.  We know that somehow there's conversation
initiated between S  C  and Sergeant Bates with
K.E.C. about going over to her apartment and starting to
play Beer Pong.  We know that they ended up there, that
Sergeant Bates and S  C  went there.  That they
purchased alcohol on the way, specifically, Sergeant
Bates, of course, because he's the one that is over 21.
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That he brings the 24-pack.  That they go inside and they
take the door off the hinges -- we heard that -- and set
up a Beer Pong table and the fourth individuals start to
play Beer Pong.

So -- and it's kind of unusual.  We don't normally have
cases where there is a set amount of alcohol and a set
amount of individuals.  We can sort of pin it down.  It is
really unusual.  But in this particular case, those are
the facts that we are presented with.  We have a 24-pack
of beer, Bud Lite beer between four people -- actually
three people, because there's a person who's not drinking
apparently.  But we know that over the course of three or
four hours, these individuals drank that alcohol.  We also
know that after that Sergeant Bates and K.E.C. went out,
drove over to Walmart together.  We know that they both
went in Walmart, walked around Walmart for their own
separate reasons their own separate paths for however
long, five to ten minutes -- maybe 15 minutes -- and then
they come back out, meet up again, drive back home.  And
that's, of course, what Captain M  is talking about.
That's where the facts diverge, of course.

And I'm not going to go through the painstaking testimony
we heard about Beer Pong.  We all understand.  But that is
another important factor about this case is that Beer
Pong, over the course of three to four hours, those maybe
four to five games that are played, it's played sort of
methodical.  And it is a sort of a methodical way to be
consuming alcohol over the course of the evening.  It's
two beers per team per game.  

And, you know, we know S  R 's not drinking.  That
fact aside, we know that Sergeant Bates and K.E.C., like
your honor mentioned, are sort of responsible for their
side of the alcohol -- for those ten cups -- for those two
beers that are distributed between those ten cups.

So where do the facts diverge, sir?  And I'm talking about
when Sergeant Bates and K.E.C. come back to the apartment.
Of course, that's where the facts sort of start to stray
from each other.  And Captain M  mentioned at the
beginning of this case in our opening that K.E.C., over
the course of now approximately two years, year and a
half, has developed a story.  She's come up with an
evolving truth over time.  And some of it's minor details,
some of it is not.  Some of it is big details.  But over
the course, she has had this opportunity to come up with
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this story.  

And it's a story that is awfully strange, because it is a
story that is kind of like for the government writing its
own charge sheet.  She's thinking of ways in which
potentially Sergeant Bates could have sexually assaulted
her and she is sort of combining them altogether, lumping
them in story -- one jumbled story that ultimately makes
no sense and has no merit.

She is drinking alcohol over the course of the evening.
she has seven beers -- approximately seven beers, and then
she becomes so intoxicated that she doesn't have any idea
of what is going on.  She doesn't understand her
surroundings -- but, yeah, he did force himself on me.  He
had to hold me down but, yeah, I was really intoxicated
and I didn't understand what was going on.  So -- and that
is just the short version of what her details are.

And the devil is in the details for K.E.C.  She starts off
by telling us that she started drinking playing Beer Pong
and she started with sort of that fact about Sergeant
Bates and her drinking alcohol, playing Beer Pong together
and she feels uncomfortable.  She gets angry at him for
this rough housing and wrestling.  She's angry at him for
this and she didn't like it.  Didn't really say anything
but, you know, just kind of put up with it.  And S
R  and S  C  are there and, you know, they
don't say anything.  They don't notice anything.  But
she's angry about it.

In during the course of these Beer Pong games, of course,
according to K.E.C., Sergeant Bates is the one providing
her alcohol, pushing his beers over towards her.  And
ultimately that's where her lies start right there:  At
the Beer Pong table with Sergeant Bates.  And that's
ultimately a testament to the fact that she simply cannot
take responsibility for a single action that she took that
night.  She simply cannot come out and say, yeah, I was
playing Beer Pong with Sergeant Bates and I drank alcohol.
He was drinking alcohol, and I drank alcohol out on my
own.  And I wanted to drink alcohol and I was roughhousing
with him, wrestling with him, and flirting with him.  She
can't even say that.  

It would be one thing if she did.  It would be one thing
if she came into this courtroom said, yeah, I started to
drink and I started flirting with Sergeant Bates and, you
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know, one thing lead to another and I was really
intoxicated.  But that's not what she says.  That's not
what her testimony is.

And there's a couple of reasons why this roughhousing sort
of the Beer Pong scenario that she is really talking about
right up front doesn't make sense.  First of all, nobody
else says that.  Nobody else says that there's this
roughhousing that she's uncomfortable with.  And it also
doesn't make sense because she's talking to you over the
course of time -- she knows S  C .  She knows
S  R .  She has been friends with them for close to a
lifetime.  And if she is uncomfortable, she has admitted
to you, sir, that she can say something to those two
individuals.

And what's more important about that is that as her
friends, those individuals, if they see her in a situation
or in a scenario where she either feels uncomfortable --
those are the type of people -- those are the type of
friends that are going to notice.  They are going to
notice something like that and if they felt uncomfortable
with it, they are probably going to step in.  That's
what's really going to happen in a scenario like that.

And the drinking.  The drinking by itself.  K.E.C. isn't
some innocent 18-year-old who was taken advantage by a
25-year-old recruiter Sergeant Bates.  That is just simply
not the case.  She admits that she is a habitual drinker,
that she's been drinking probably since she was 12 or 13
years old.  That she is accustomed to drinking alcohol.
Not just light beer.  We are talking about she is
accustomed to drinking alcohol as well, taking shots,
things like that.

And then what we also know is that -- from S  R  is
that K.E.C. had to go to work the next morning -- had to
wake up in the morning and get over to work.  Over the
course of the evening, over the course of time, probably
somewhere around 1:00 a.m. before this Beer Pong game
stopped, she decided to cut down on her drinking or stop
altogether.  One of the two.  Probably cut down is
probably more realistic.  And then we K.E.C., of course,
coming in here and saying, yeah, I was, like, combining
all these beers together and pounding them but ultimately,
yeah, it amounts to seven beers.

And so why is all of that important?  It's not just
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because of the forensic toxicology.  It's because o f her
lies.  It's because of how she's characterizing the
situation.  At the front -- at the start of her sto ry she
can't take responsibility, of course, for flirting with
her friend's husband.  She can't do that, so she st arts
off saying, you know, he was, like, making me feel
uncomfortable and making me angry, but no, I didn't  say
anything about it.

So her version of events continues.  She says that Bates
and her went to go get more beer.  I mean, pretty
uncontroverted fact.  Everyone is sort of in agreem ent the
fact that Sergeant Bates and K.E.C. left together.  And
then this is where the evolving truth sort of reall y comes
into play.  

She gets in the car with another man.  She drives t o
Walmart with him.  She goes into Walmart, gets out of
Walmart.  But here is how she's characterizing her story
is that she's like disoriented.  I'm confused and l ike,
you know, I'm so tipsy I didn't really understand b ut,
yeah, I wanted to go get more alcohol and I knew I was
going to get more alcohol.  I knew I was in the car  with
Sergeant Bates.  I knew I ended up at Walmart.  

And why is the barefoot thing important?  Why is it
important that K.E.C. was barefoot?  Number one, it 's
important because K.E.C admitted this is not someth ing she
normally does.  She is not walking around habituall y as a
barefooted person and walking into stores going aro und
places walking barefoot.

And she's indicating that she's able to walk around  -- go
inside the store -- go inside the store, walk aroun d, go
to the bathroom, walk out barefoot.  And I submit t o you,
sir, if that is something that she is not normally capable
of doing, but she can still accomplish in the early
morning hours of 13 October 2012, she is certainly not
intoxicated enough to not understand, like, oh, my God, am
I in the bathroom of Walmart?  How did I get here?  It
just doesn't make any sense.

And the other reason the barefooted thing is import ant is
because she never intended to go into Walmart.  She  never
intended to go into Walmart, and that makes sense.  It
makes sense because Sergeant Bates is 21.  He is go ing to
go up to the counter and purchase alcohol.  Not K.E .C.,
and he is certainly not going to bring K.E.C. with him.
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And K.E.C. is certainly not going to go with him to
purchase the alcohol at the counter.  She never intended
to go into the store.

She made a conscious decision to walk out of her house
without shoes.  She make that conscious decision.  And
then she made a conscious decision to get out of the
vehicle and go into the bathroom without shoes.  She knows
what she's doing.  She's making conscious and knowing,
voluntary decisions and executing them.  Minor details
like I'm not going to wear shoes because I don't need to
because I'm not going into the store.  Minor, minor
details, but it's still a decision that she's nonetheless
making that evening.

And then we have S  R  talking about when K.E.C. left
the apartment she appears essentially perfectly fine --
not overly intoxicated.  And then meanwhile S  R
also offers that she is on the phone at some point while
K.E.C. is in Walmart.  And K.E.C. has to make that phone
call, essentially.  She's able to manipulate her phone.
She's able to make a phone call to S  R .  She's able
to talk to her.  She is able to describe what's going on.
In other words, I'm in Walmart.  I'm looking for Joe
Bates.  I can't find him.  Oh, wait.  Here he is.  She can
describe what she's actually doing.  She's not overly
intoxicated to the point where she doesn't understand
what's going on.

And not only that, the Walmart trip is also really
important because you have K.E.C. inside of Walmart
understanding what actions she's taking, what kind of
decisions she's making, and she's executing them perfectly
fine.  She's going to the bathroom, coming out of the
bathroom.  Oh, I need to find Joe Bates.  Okay.  Well, he
said he was going to the alcohol section so I'll go to the
alcohol section.  I go there.  Oh, Joe's not here.  I'll
have to walk around Walmart a little bit.  Can't find Joe.
Where do you think Joe is?  Probably back at his vehicle.
And she walks out and finds him.  And there's Joe.  Not a
surprise.  It's not a surprise.  

And then at the top of it, they get in the car together
and she gives him directions to go back home.  And Captain
M  made this sound like it's something not out of the
ordinary for a drunk person to be able to give directions.
Well, she's actually identifying landmarks, is how she
described.  She's identifying landmarks and she's telling
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Sergeant Bates how to get home.  That's important b ecause
she claims that later on -- not much later on -- th at
she's incapable of understanding what's going on.

That she's unaware of what are surroundings are bec ause of
her level of intoxication, but just minutes before she's
able to give Sergeant Bates directions in his vehic le on
how to get from Walmart in a five- to ten-minute ri de to
her home.

And then there's her physical indicators too.  Her
physical indicators such as giving directions indic ate
that K.E.C. isn't impaired as she's -- she's not im paired
at all, much less -- not to the point of being inca pable
of providing consent to another individual to sexua l
contact.  

So what's next?  We get back to the apartment and K .E.C.
takes up her story a notch.  She has got to make it  sound
a little bit better than this; right?  Because she can't
be walking around Walmart barefoot and not being ab le to
understand a couple minutes later what's going on.

All right.  So I get back to the apartment with Joe .  And
we go inside and we start watching a movie.  That m ovie is
Forrest Gump, by the way, one of her favorite movie s, and
he just made me feel uncomfortable on the couch.  I  can't
really explain to you how did the DVD got into the DVD
player because that fact would, of course, be bad f or me
if I explained to you how it got in there.  It woul d also
be bad for me if I told you I was reciting lines of
Forrest Gump, even though I do admit that I can do that.
And that's -- yeah, that is kind of a coincidence t hat
Sergeant Bates said that because no, we didn't real ly hang
out.  How can I get out of this?  I don't remember.   I
just don't remember.

But no, I never blacked out that evening.  Not once .  I
remember everything.  Okay.  So we are watching a m ovie
and Joe pulls me over to him and he starts sort of -- she
gives this context where like he is, like, forcibly
kissing her.  And you know what my response was?  I  told
him to remember his wife and his son.  Just remembe r that,
Joe Bates.  But, anyways, at this point I am able t o say,
like, yeah, you should understand that you have a w ife and
a son.  

But I am able to also get away from him because I h ave to
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get away from him because he wasn't letting go of m e.  So
I had to, like, roll over.  And then, oh, and then I have
to crawl up the stairs.  I had to crawl up the stai rs,
too.  And Bates followed me -- followed me up the s tairs.  

And so this takes us to our grand finale.  K.E.C. b rings
her story to the ultimate conclusion in her bedroom  in the
comfort of her own home with two of her best friend s just
a few stairs away from her with possibly a roommate  across
the hallway.  She brings her story to the most
unsupported, illogical end with the most unreasonab le and
absurd set of facts.  

And there's a couple of reasons for that.  First, K .E.C.
has no choice K.E.C. has no choice but to say, I di d not
consent to this.  Because, number one, she has alre ady
said it.  She has already made this allegation and she is
locked into her story at this point.  But she also had
like this -- oddly enough, she has this last shred of
human dignity to say at least a little bit of the t ruth
about the sexual encounter between her and Sergeant  Bates.
Just like a tiny shred of human dignity, but that's
ultimately how we end up with the most absurd set o f facts
that happens in the bedroom K.E.C. between her and
Sergeant Bates.

So first she tells you that Bates comes into her ro om.  He
locks the door and, well, he didn't want to get him self
hard so he made me perform oral sex on him.  And by  the
way, K.E.C. knows somehow that Sergeant Bates doesn 't want
to get himself hard; right?  And, no, don't remembe r a
conversation or anything like that.  Don't remember  how I
got into the 69 position with him and so -- wait.  There's
more.

K.E.C. wants you to believe ultimately that she is so
disoriented, so confused, so not understanding abou t her
surroundings and what's going on that she just like  ends
up in a 69 position.  She is on top of Sergeant Bat es and
his penis is in her mouth, her vagina is on top of his
face, but she knows that that is happening but she doesn't
understand how it happened or how she got there and  it's
so very confusing, sir.  So very confusing.  And my  arms
are like out in front of him and I was laying on to p of
him and my belly is on top of him and, like, his ar ms are
out to the sides.  

But then, you know, Sergeant Bates goes Inspector G adget
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on her and just reaches over the top of her body to the
back of her head and pushes it down on top of his penis
and continues to do so over the course of time.  That
makes absolutely no sense.  And then at the end of the
day -- at the end of the day when, you know, she finally
realizes that I don't really like this or I don't really
want to do this, she uses her teeth to get out of it
somehow.  So she has -- in some ways she is aware of
what's going on at some point now and she uses her teeth
on his penis.

And then comes -- and then comes the forcible type assault
where Sergeant Bates now -- even though K.E.C. is
describing herself as so intoxicated that she can't
understand or potentially move or fight back, that he now
is on top of her holding her arms down in a goalpost
position with her legs flat and he is inserting his penis
in her.  Just like that.  Just like that.  

And so that's what I meant when I said, sir, that she's --
it's like her story is writing its own charge sheet,
because she can't -- she's just coming up with every
possible way -- every possible scenario that she couldn't
have consented to this act with Sergeant Bates.  And she's
doing this because it goes back to the shame.  It goes
back to the fact that she simply doesn't want to take
responsibility for her actions that night with her
friend's husband.  

And then the rest of the problem for K.E.C. ensues,
especially when you consider what happened next.
Ms. K.E.C. laid there and slept next to Sergeant Bates for
the rest of the night.  She never went and got one of her
friends downstairs, never went and got her roommate, never
cried out for help.  Nope.  She just lays down next to
Sergeant Bates and goes to sleep.  And she is aware -- and
by the way, she even says at that point she's aware that
he's there.  She's aware that he's in her bed. 

MJ: Let's not overstate it.  She said essentially she passed
out at that point, okay?  So you can't really fault her
for not going for help when her testimony is she passed
out, okay?

DC (Capt C ):  Okay, sir.

MJ: That's what she said.  She said, I remember looking at the
wall and then everything went black and then I remember
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waking up the next morning.  To let's not overstate the
facts.

DC (Capt C ):  Okay, sir.  But then it doesn't stop there.
She wakes up in the morning.  She sees Sergeant Bates
leaving -- and we know this is also true.  This is also
true according to all the other witnesses as well.  That
Sergeant Bates and S  C  both have this poolee
PT-type event in the morning.  And so Sergeant Bates --
she wakes up -- sorry.  K.E.C. wakes up and she sees
Sergeant Bates leaving -- leaving outside of her room,
leaving for the morning.  He doesn't say anything to her
and he just walks out.

Well, that's embarrassing.  He just walks out the door.  I
submit to you as a female -- as a young female, that's
probably an embarrassing act for her, especially when that
is a married man who is married to one of her friends.
And, oh, by the way, he's also friends with one of the
guys downstairs who she knows he had to leave with now.
And that doesn't sound right for K.E.C. and she knows
that.  She knows that.

And so she's, like, in her room or something like that,
and S  R  ends up coming inside and using the
bathroom.  And at the time, we know from both S  and
K.E.C. that K.E.C. didn't really realize -- well,she
didn't realize that it was S .  She thought it was
Sergeant Joe Bates still.  She says -- K.E.C -- according
to K.E.C., she knocks on the door and says something to
the effect of, Bates, or, Bates, are you here, or
something like that.

Oops, it's S .  S  R .  And S  R  comes out
and is talking to her or whatever and what does S  R
say that K.E.C. said to her?  Basically, the first thing
that she really interacts -- the first interaction she has
with K.E.C. the next morning is, me and Joe had sex last
night.  And that's kind of shameful.  That's a pretty
shameful thing like that especially.  Me and Joe had sex
last night.

Those aren't the words of a young lady who was sexually
assaulted.  Those aren't the words of a young lady who
didn't consent to sexual activity the night before.  And
it's not the words of a woman who was held down by her
wrists and forcibly assaulted in any way.  Those are the
words of a young woman who was caught in an act that she
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was going to be suffering embarrassment and shame for
probably over the course of some time for her.

And what does Ms. K.E.C. have to say about that particular
interaction with S  R ?  What does she have to say
about that?  She can't come out and even say to you, sir,
that that's the best words that she used.  She instead
decides to go down the road of I told S  right then and
there that he forced himself on me and he raped me, but
she was just like doing something else and not listening,
and she's really grumpy in the morning.  So it's -- you
know, she just wasn't listening.

That doesn't make any sense.  That doesn't make any sense.
Over the course of the evening and over the course of
cross-examination, K.E.C. is admitting to you, sir, that
she is comfortable at this moment in time in her life.  In
October of 2012, she's comfortable with S  R .
That's her best friend -- best friend since she was a
child.  And S  C  is a really good friend of
hers, too.  And these people probably know her over the
course of a time close to her entire lifetime.

These are childhood friends of K.E.C.'s, and when she
confronts S  R , she actually has the audacity to
come in here and say when I confronted my best friend who
I, by the way, continued to be friends with for a little
while -- she said -- she just ignored me.  She told me --
and ultimately later told me not to report it.  And, yeah,
so did S  C , by the way.

Because there's no option -- there is no other option for
K.E.C. then to say things like that.  Because when
confronted with facts that are ultimately really bad for
her, her only option is to either lie about them or say, I
don't remember.  I just don't remember.  And that's
exactly what we are left with.  

And then we also know that just that evening -- and this
is what makes it a little bit more embarrassing for
K.E.C -- is just that evening on 12 October she was
hanging out with E  Bates earlier under that day, and
then she continued to hang out with E  Bates, Sergeant
Bates' wife.  And ultimately at some point her and S
R  and S  C  have this conversation about
well, should I -- and this is K.E.C., based on S
R 's testimony.  K.E.C.:  Should I just tell her?
Should I tell her what happened?  That's up to your;
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right?  

And so when she gets into that moment with E  Bates --
when she gets into that moment with Sergeant Bates' wife,
she is telling her about whatever sexual assault
happened -- or she's telling her ultimately about this
hypothetical first -- excuse me -- and then she says when
confronted with that moment that she had already made the
decision apparently to go tell his wife, she decides to
say I was sexually assaulted.  Your husband sexually
assaulted me.  Because, once again, we are still left with
the scenario that K.E.C. could simply not come forward and
admit the true facts; admit to the shameful actions that
she took on 12 and 13 October.

And then on top of it -- on top of this incident -- this
instance with E  Bates, not too long thereafter, she is
confronted with D  H .  D  H  is this
poolee who was about to join the Marine Corps and go to
boot camp and she works with him or something like that.
He is her manager at work at the time.  And so she tells
D  H  what happened.  And D  H , as a
poolee, as a future Marine, says to her, K.E.C. if you
don't report this, I am going to.  I'm going to do it.
I'm going to report it.  And that's important because
that's where we are here.

Because at the end of the day, K.E.C. finally told the
wrong person.  The wrong person, meaning she has to put
herself in this scenario -- she has to stick by her story.
She has to say those version of events because she already
said it.  And she is left with ultimately no choice.  That
explains perfectly why she's here today -- why she was
here today.  Because it is too late to back out.  It is
too late to change game plans because D  H  is the
one that pulls that trigger.

And what is interesting about K.E.C. is that she doesn't
really -- she doesn't really care.  She doesn't really
care that her story doesn't make a whole lot of sense.
All she really cares about is not having to internalize
the embarrassment and the shame that she would have had to
suffer if she had told the truth, if she had come out and
told really what she told S  R  on the morning of
13 October.  And if she had to tell the truth about what
really happened with Sergeant Bates.  

And then the reason why I asked those questions about her
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interviews with the Normal Police Department.  Well, she
knows that Sergeant Bates' version of the story is out
there somewhere.  She knows it's out there because the
detective told her, hey, I'm going to pull in -- I'm going
to pull in Joe Bates and I'm going to talk to him about
it.  And then at the second interview he says, I talked to
Joe Bates.  And she's confronted with some of those facts.  

And so she knows.  She knows that it's out there.  And she
doesn't care.  She simply just doesn't care that the real
version -- that the more realistic version is out there
because she is still stuck.  She is still stuck in that
scenario that she has to provide her story and her version
of events.

And then Captain M 's stood up here for little bit
and talked to you about why Sergeant Bates' version of
events doesn't make sense.  He kind of make fun of
Sergeant Bates' version because he is, like, this
25-year-old hanging out with kids who are 18, 19 years
days old and he is a recruiter and he is, you know,
somehow abusing his power.  In his opening statement
Captain M  talked to you about how he is getting the
job done.  Because that's how -- that's the mindset he
went over to K.E.C.'s apartment was.  That's what the
government wants you to believe, sir.

Sir -- and it's telling because the government still
argues -- they still talk about all this witness testimony
from S  C  and from S  R , from Sergeant
Bates and K.E.C. that they wouldn't have expected this to
happen.  They wouldn't have expected this sexual encounter
to happen based on whatever happened that evening.  That
is normal.  That is a result of sometimes, like I said,
some regular human experience, human interaction that
sometimes we all have or all experience or all watch other
people go through.  

It doesn't have to be a sexual assault just because it
wasn't planned.  That is not what sexual assault.  That is
not what it means.  That is not the definition of sexual
assault itself.  Just because it's not something that
they, you know, had a previous sexual relationship or just
because it's not that's -- that it was a planned out thing
or that they were dating over the course of time.  It
doesn't mean that yes, doesn't mean yes.  The facts are
still the facts.
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And at the end of the day, Sergeant Bates' version of
events makes far more sense than K.E.C.'s.  And it goes
back to something Captain M  said in his opening.
It's because it's the truth.  It's not the evolving truth
that K.E.C. would have us believe.  It's the truth,
because the truth is a set of facts that is frozen in
time, just like Captain M  said.  It doesn't change.
It's simple.  It's real and it makes the most sense.

And then just a few final points, sir.  This goes to the
toxicology that Dr. J  talked about.  It goes to
potential -- even if you do believe that K.E.C. is too
impaired to consent, does Sergeant Bates have a reasonable
mistake of fact.  Is it reasonable for him to believe that
she was consenting at the time?  I submit to you, of
course it is, sir.

She got in a car with him.  She drove to Walmart, walked
around Walmart, found Sergeant Bates, went back, gave him
directions on the way.  And then it went from there.  And
even to the point where she's reciting lines from her
favorite movie.  Someone who cannot consent, someone who
so impaired beyond belief and while drunk -- like K.E.C.
would want you to believe -- under any circumstances isn't
going to be able to sit on the couch with some dude and
recite the lines to her favorite movie, no matter how many
times she's seen it.  

And if you can do that, then Sergeant Bates should
certainly be able to rest his hat on the fact that she is
capable of consenting, that she is capable of going into
that room and performing oral sex, having sex, and
whatever else happened in that room.  Sir, there's a
laundry list of sort of lies or inconsistencies that's
K.E.C. provided, whether they are contradicted by another
witness or whether they are just inconsistent and
unreasonable and sort of out of this world.  There is a
laundry list of them.  And I'm sure I don't have to go
over them, sir.  

But it's those lies.  The lies and the inconsistencies and
Captain M  even said this.  The final thought from
S  C  -- at the end of the interview, the
detective is saying to him, like, hey, you know, here's my
card; if you think of anything else, you know -- and his
thought, his reaction to, like, this end of the interview
is -- ultimately he is saying she's a liar.  She's a liar.
She told me this, told somebody else that, and now she's
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saying something else.  That's coming from her own friend
at the time.  A really good friend of hers.  

And so those things -- all those lies, those
inconsistencies, and those final words from S
C  in that interview room, and the inconsistencies
provided to you by S  R .  That is not fanciful or
speculative doubt.  It's not conjecture.  It's an honest,
conscientious doubt suggested by the material evidence, by
the bulk of the evidence in this case.  It's an honest
misgiving created by the lack of evidence of sexual
assault by Sergeant Bates on K.E.C. and, finally, just
like Captain M  said, it is not the story or a set of
facts that I or Captain M  manufactured for the
benefit of Sergeant Bates.  

The lies and the inherent improbability of K.E.C.'s
testimony taken together with the other contradictions
provided by the other witnesses in this case suggest to
you that there is a real possibility that what happened in
K.E.C.'s room that evening was not sexual assault, sir.
Find him not guilty.  Thank you, sir.  

MJ: Thank you.  Would you like a short rebuttal, government?

TC (Maj C ):  Yes, sir.  Sir, the government did not prove
beyond a reasonable doubt that K.E.C. was unaware.  That's
not the law.  Captain C  spent a lot of time talking
about how K.E.C. couldn't walk around Walmart barefoot,
that K.E.C. could get herself up the steps, during her
cross-examination with K.E.C -- could get herself into her
bed, and that K.E.C. was aware of where she lived.  She
was aware of being able to do those things.  And if that
was the law, that we had to prove that she was completely
unaware of anything, we haven't met that beyond a
reasonable doubt.

But that's not the law, sir.  That is not what is
criminalized here.  The law does not require that we prove
that she was a mouth breather on carpet; that he had to
sling her body over his shoulder and take her up the
stairs; that she was in Walmart and could not figure out
how to get her way out and just was standing there frozen,
incapable of moving.  We could charge that, and may that's
different crime on a different level, but that's not what
is required here.

This is a crime of a different sort.  A young woman comes



413

into a bar with her coworkers for happy hour, and w hen she
gets there, she's dressed in a business suit and sh e sits
down at the table and she starts having a couple of
drinks.  Slowly, at some point in time, her blazer comes
off.  She has a couple more drinks and then she's o n the
dance floor and she's dancing.  She has another dri nk and
maybe her skirt comes up a little bit.  She has ano ther
drink and now maybe she's kind of stumbling around a
little bit.  Maybe her blouse gets unbuttoned.  She  goes
over to the bar and she takes another shot, and the n by
the end she's up on the bar and now her skirt is hi ked up,
her blouse is undone, she's dancing around like cra zy.  

There's two men.  One man walks into the bar right as
she's up there dancing around, skirt hiked up, blou se
undone, and he walks up to her, finds her attractiv e, buys
her a drink, they talk for a second, and they go ho me.
There's another guy there.  There's a guy who is si tting
in a corner.  He has been sitting there the entire night,
and he saw her come in with her coworkers and he sa w her
dressed in that manner and how she interacted, and he sat
and he watched and he waited.  He didn't go up to h er then
and try to talk to her.  He waited until she was da ncing.
And when she was dancing, he didn't go talk to her then.
He waited until she went over and talked to her fri ends
again and had another shot.  Waited until her skirt  came
up a little higher.  Waited until she got up on the  bar.
At that moment in time, he walks over.  He buys her  a
drink, and he takes her home.  

There is a difference between those two men, sir, a nd
there is a difference between the criminality.  Man  number
one who walks into the bar may not know or should h ave
known that that is incapable of consenting.  Maybe he --
maybe she's slurring her words, you know.  Who know s.  But
on its face, he walks in and he hasn't seen all tha t.  He
doesn't know that that's just not how she is, who s he is,
what's going on there.  He has no reason to think t hat
when he buys her a drink and they start talking thi s is
not just fate.  Hey, somebody's got a drink and we' re
doing it.  

But man number two doesn't get to claim that.  Beca use man
number two saw.  He watched.  He watched her progre ss and
change.  The crime here as charged is that the accu sed is
man number two.  That he watched her strip away her
ability to consent.  That at the beginning of the n ight,
he didn't try to have sex with her when they were b oth
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sober and got back from the concert.  That he set this
thing in motion.  And it wasn't some rape master plan.  It
wasn't that he sat there at the concert and was like,
okay, I'm going to get the beer and I'm going to do this:
Step one, step two, step three and then I'm going to
sexually assault her real good.  No. 

He just put it in play.  He just put it in play.  He threw
that out there and then he watched and he waited and he
helped it progress along.  And then at the moment in time
when she was incapable of consenting and he knew it, that
is when he took advantage of her.  That is the crime.
That's what he committed.  That's why this is criminal.  

The shamefulness of this for the victim doesn't make
sense, because if she had just woke up that morning, why
did she tell anybody?  Do you think Joe Bates was going to
tell anybody -- that the accused is going to tell anybody?
He just walks out of there and he has just cheated on his
wife.  He just hooked up with an 18-year-old who is a
prospective recruit applicant.  Presumably he knows that
that might not be good for his job.  And we know that not
only is he the life of high school parties but he is such
a gentleman he tells them in interrogation that he doesn't
kiss and tell, that he doesn't tell people when he had
sex.

So Joe leaves there and there is no reason to believe he
is going to tell anybody.  There is no indication to
K.E.C. when she wakes up that anybody knows.  She doesn't
know that S  R  saw him walk down the steps.  She
wakes up, and she is just trying to figure it out, and
S  R  is in her bathroom, and then she tells her.  If
this is all about shame, why does she keep talking to
different people about it?  Why does she talk to her
friends?  Why does she talk to R  M ?  Why does she
talk to D  H ?  Why does she talk to anybody else?
She could have just not told anybody.  She just made a
mistake and had sex with this 25-year-old man.

Her motives don't make sense.  This marriage is not -- and
we talked about it a little -- she needs to get out in
front of the marriage because, you know, this is bad
because she just hooked up with a married man.  Who knows
what the relationship is between the accused and E
Bates, but is it really this one that everybody is so
scared of what it is going to be like to sleep with a
married man?  I mean, they are at parties together.  They
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are drinking.  He's here.  She's there.  The poolees are
over at the house.  It doesn't make sense.  

What makes sense is that he could not have had sex with
her but for the alcohol; that he provided the alcohol;
that he sat; that he waited; and then when she was
incapable of consent, he got it done.  He found a way.  He
had sex with her.  She was incapable of consenting and he
knew it.  And that's the crime.  That's the crime as
written.  This is the situation.  He is man number two and
he is guilty of sexually assaulting K.E.C.  Thank you,
sir.

MJ: Thank you, counsel.  I am going to close and deliberate
overnight.  One way or the other, obviously, we have
sentencing proceedings tomorrow and you indicated that you
had witnesses from out of country.  What time did you want
to start?  

TC (Maj C ):  Sir, they are standing by to testify at 8:30 our
time.

MJ: Okay.  Well, then we will reconvene here at 8:00 and I
will announce sentence -- findings, rather -- and then we
will take whatever pause that gives us to adjust
accordingly.  Then we will begin presentencing proceedings
at 8:30.  So at 0800 tomorrow morning.  Court is closed
for deliberations. 

[The court-martial recessed at 1812, 13 August 2014.] 

[END OF PAGE]  
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[The court-martial was called to order at 0804, 14 August 2014.] 

MJ: The court is recalled to order.  All parties are present
again that were present last night when the Court closed
to deliberate.  

Sergeant H  remains our court reporter.

Accused and counsel please rise.

[The accused and his counsel did as directed.] 

MJ: Sergeant Joseph D. Bates, United States Marine Corps, this
court-martial finds you as follows:

Of Charge I, a violation of Article 92:    GUILTY; 
Of Specification 1 of Charge I:    GUILTY; 
Of Specification 2 of Charge I:    GUILTY; 
Of Specification 3 of Charge I:       GUILTY; 
Of Specification 4 of Charge I:    GUILTY; 
Of Specification 5 of Charge I:    GUILTY; 
Of Specification 6 of Charge I:     GUILTY; 

Of Charge II, a violation of Article 108:  GUILTY; 
Of the Specification under Charge II:    GUILTY;   

Of Charge III, a violation of Article 120: NOT GUILTY; 

Specification 1 was the subject of a 917 ruling of a 
finding of Not Guilty.   

Of Specification 2:    NOT GUILTY; 
Of Specification 3:    NOT GUILTY; 
And of Specification 4:    NOT GUILTY; 

Of Charge IV, a violation of Article 134:  GUILTY; 
Of Specification 1 of Charge IV:     GUILTY; 
Of Specification 2 of Charge IV:           GUILTY; 
Of the additional Charge, a violation of  
Article 120:     NOT GUILTY; 

Specification 1 of the additional Charge was likewise the 
subject of a 917 finding of Not Guilty already.   

And of Specification 2 of the additional  
Charge:     NOT GUILTY. 

You may be seated.
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[The accused and his counsel did as directed.] 

MJ: Court's in recess.

[The court-martial recessed at 0806, 14 August 2014.] 

[The court-martial was called to order at 0832, 14 August 2014.] 

MJ: Court is recalled to order.  All parties are present again
that were present.  We have a witness from out of the
country on the line so we are going to go ahead and take
that up now.  And then we'll come back and cover personal
data and the rest of those types of things.

So, government, you can present your witness in
aggravation.

TC (Capt M ):  Yes, sir.  At this time, the government calls
Major D  K .

Major K , D  L., U.S. Marine Corps, was called 
telephonically as a witness by the prosecution, was sworn, and 
testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. Sir, could you state your full name spelling your last
name for the record?

A. D  L. K .  K

Q. And, sir, what is your current rank and branch of service?
A. Major; Marine Corps.

Q. And, sir, what is your current billet and duty station?
A. Current billet is deputy commander for [inaudible] platoon

of JPAC in Janome, Vietnam.

Q. Sir, could you start by just very briefly describing your
military career for the military judge?

A. Prior enlisted, commissioned through MECEP.  Served as
platoon commander and executive officer with 2d Tank
Battalion.  Several deployments to Iraq during that time.
Then, I went to I&I for Company A, 4th Tank Battalion and
also deployed with them as the company commander.  I've
attended career level school at [inaudible] at Fort Knox,
Kentucky.  From there, followed on to be the executive
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officer for Recruiting Station St. Louis.  From there, I
attended the Air Command and Staff College from Maxwell
Air Force Base and arrived here in Janome about three
weeks ago.

Q. Sir, I want to focus in on your time as the executive
officer at RS St. Louis.  Could you briefly just describe
the structure of RS St. Louis as far as RS, RSS, and PCS
stations?

A. Certainly.  Recruiting Station St. Louis is responsible
for an area covering three states.  The majority of the
state of Illinois, approximately one-third of Missouri,
and a significant chunk of Arkansas.  Most of those three
states to include Recruit Station St. Louis have 14
recruiting substations, RSS's; constituting 65 Marines.
Of those 14 substations, each one had substations of its
own which we were referred to as PCS's, permanent contact
stations.  So again, distributed throughout the area of
the 14 RSS's, with the subordinate PCS's, plus two
officer -- selection officer offices that constitutes,
again, a recruiting station of approximately 90 Marines.

Q. Sir, when a Marine comes to your unit, came to the
recruiting district in the RS from recruiter school, are
they done with their training?  Meaning, do they come out
of recruiter school and you just send them out and they
are cleared hot to recruit on their own?

A. Negative.  After completing the BRC, basic recruiter
course, down in San Diego, they arrive in St. Louis and
immediately undergo what's called PAR training,
Performance and review training.  It's a one week course
where they are involved with myself, CO, the Sergeant
Major, and more so than anyone else, the recruiter
instructor.  At the time, Sergeant Bates would have
arrived at RS St. Louis, that would have been Master
Gunnery Sergeant L .  

Again, that one week period is to evaluate how much
learning occurred during BRC, and to reiterate recruiting
standards and policies, as well as, we enforce policies
from both, Recruiting Station St. Louis, and the 9th
Marine Corps District.  

Q. Sir, after they finished their PAR's training, they are
then sent out to the various RSS's and PCS's; is that
correct, sir? 

A. That's correct.  And for the first two months, they are on
recruiting, they are considered what's called, "Not of
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production."  So it's essentially a two-month trial period
under the supervision of their staff NCOIC at the
respective stations.

Q. And if they are successful after that two-month period in
time, then are they, for lack of a better term, cleared
hot to be recruiting?

A. Yes.  They officially become a production recruiter and
their statistics count toward their end of tour, yes.

Q. Sir, I know based on your position as the XO, you're
generally aware of what is trained at the recruiter
school.  But specifically focusing on PAR's training and
any continuing training that is done, once the recruiter's
comes out to your unit, is appropriate relationships with
poolees and prospective applicants something that is
focused on?  And if so, why is that so important?

A. That's something that's focused on at BRC, at PAR, and
reiterated on a regular basis at each of the substations.
The significance of that is to maintain a professional
aura of their job.  I mean, they're there to do a job,
they're there to be professional and represent the Marine
Corps.  And to recruit prospective, Marine recruit
applicants.  So it's important to establish relationships
not only the respective applicants, but with the
curriculum and faculty of the schools that they are
recruiting as well.

Q. Sir, did there come a time that, based on some of the
misconduct involving Sergeant Bates, that you were tasked
with doing a command investigation into his actions?

A. Yes.

Q. Today, sir, and in the previous days, Sergeant Bates has
pled guilty to his inappropriate relationship with Lance
Corporal F , his inappropriate relationship with S
C , his inappropriate relationship with K.E.C., and
his dereliction of duty as far as his actions with C
G .  And also to damaging the PCS office with the air
soft gun.  Are those things, in particular, that you were
involved in investigating?

A. Those were some of the allegations that I investigated;
correct.

Q. During the course of your investigation to those
allegations, were you -- did you have to talk to other
poolees and members of the DEP out of PCS Bloomington?

A. Yes.  I spoke with every female that Sergeant Bates had
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recruited, as well as his fellow recruiter at PCS
Bloomington, Sergeant W .   I interviewed every one
of the females that had been recruited.  And actually,
going to DEP or ones that were prospective applicants at
any point throughout there.  Additionally, I spoke with a
number of poolees as well as several that had been
rejected for service or had been discharged from pool.  So
for all intents and purposes, I spoke to a significant
portion of the current, former, and disqualified poolees
of Sergeant Bates, yes.

Q. And based on your interviews with those individuals, was
it clear to you that they kind of knew that something was
going on?  Or that they were aware of potential misconduct
by Sergeant Bates without talking about any specifics?
Just that they were aware that something had happened?

A. Yes.

Q. Finally, sir, what happened when Sergeant Bates was RFC'd
and sat down?  How did that effect the PCS and, kind of,
who picked up the slack?

A. That's one of the enduring problems with recruiting is
when someone is relieved for cause.  There's no
alternative for that individual whether it be sending him
over to headquarters battalion or putting him in some sort
of custody or anything like that.  So what essentially
happens is, we tell the recruiter to go home.  His special
duty pay is terminated and he's told to await the legal
process for the adjudication of whatever case is pending.

How it affects the rest of the Marines from Recruiting
Station St. Louis is:  We are unable to source that spot,
that recruiter until that case is completely adjudicated.
So the remaining Marines of Recruiter Station St. Louis
have to pick up the slack for those Marines that are
pending any, sort of, legal adjudication.

Q. And how about on the day that Sergeant Bates is sat down,
who immediately has to deal with is prospective applicants
and poolees?  Is that something that is fanned over
multiple recruiters?  Is there one recruiter?  How did
that work?

A. In PCS Bloomington, Sergeant Bates recruited from PCS
Bloomington, which was one an office.  He worked for
Recruiting Substation Champagne.  Recruiting Substation
Champagne had a one-man office in Effingham, Illinois and
two recruiters in Champagne, and two recruiters in
Bloomington.  So when Sergeant Bates was relieved, the
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owners of taking care of his pool fell on Sergeant
W , the other recruiter there at PCS Bloomington.

TC (Capt M ):  Sir, that's all the questions I have for you
right now.  Sergeant Bates' defense counsel and the
military judge may have questions for you so if you could
just by.  

WIT: Roger.

TC (Capt M ):  Thank you, sir.

DC (Capt C ):  Can I just have a brief moment, sir?

CROSS-EXAMINATION 
 
Questions by the defense:  

Q. Good morning, sir, this is Captain C , I am one of
the defense counsel for Sergeant Bates?

A. Good morning.

Q. Sir, I just have a few questions for you.  Obviously,
Sergeant Bates was one of the recruiters that worked for
you and you essentially, at some point, were writing his
fitness reports; right?

A. That's correct, yes.

Q. And so you didn't have any interaction with Sergeant Bates
prior to him coming on recruiting duty; right?

A. Correct.  And one point of clarification, Sergeant Bates
did not work for me.  He worked for Major G , the
recruiting station commanding officer.  But as the
executive officer, between myself --

[The phone disconnected.] 

MJ: All right.  We just lost communication with our witness.
We'll go off the record here for a moment to see if we can
reestablish comm.

Court's in recess.

[The court-martial recessed at 0842, 14 August 2014.] 

[The court-martial was called to order at 0845, 14 August 2014.] 

MJ: Court is recalled to order.  All parties are present again
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that were present.  And we have reestablished
communications with the major.

Defense counsel, would you repeat your last question
please. 

Questions by the defense (continued) : 

Q. Major K , this is Captain C  again.  If you
could just, I know you were sort of explaining, sort of,
what your RS-type relationship was with Sergeant Bates at
the time.  We sort of got cut off, sir.

A. Yes, and apologies for phone connectivity here in Vietnam.
It's spotty sometimes.  But as one point of clarification,
Sergeant Bates did not work for me, he worked for the
recruiting station's CO, which was Major G  at the
time.  

Due to the hands on relationship between myself and the
operation's officer and the 51 recruiters, we distributed
the reporting senior responsibilities of the recruiters
throughout the command between myself and the operations
officer.  Sergeant Bates fell within an office that I was
responsible, I was the reporting senior for.  So again,
just a point of clarification, he did not work for me,
however, I did write his fitness reports.

Q. Okay., sir.  And just as a point of clarification as well,
you didn't know Sergeant Bates before he came on
recruiting duty, did you?

A. I did not, no.

Q. Okay, sir.  And were you also aware that once he got on
recruiting duty, Sergeant Bates, for the first time, was
diagnosed with PTSD and TBI after he, sort of, came out to
that PCS station out in Bloomington?

A. No, I was not aware of that.

DC (Capt C ):  Okay.  Thank you, sir.  That's all the
questions I have for you.  If you could just hang on,
someone else might have some questions for you, sir.  

MJ: Anything further, trial counsel?

TC (Capt M ):  No, sir.

[The witness was excused and the phone was disconnected.] 



423

TC (Capt M ):  Sir, can we just take the next witness as well
that standing by, if that's possible?

MJ: Yes.  

TC (Capt M ):  Can Sergeant M , my clerk, enter the well to
help -- 

MJ: Please, yes.  Again, we're going to go off the record here
while we establish comm here.  Court's in recess. 

[The court-martial recessed at 0847, 14 August 2014.] 

[The court-martial was called to order at 0850, 14 August 2014.] 

MJ: Court is recalled to order.  All parties are present again
that were present when we attempted to establish comm with
our next witness.  We were unable to do so.  And we've
sent somebody off to see if we can investigate that.  So
in the meantime, we were going to default back to our
gouge and start at the top with military judge alone
sentencing, which we glossed over in order to get directly
to the witness.

Trial counsel, are there any corrections or additions to
the personal data listed on the charge sheet?

TC (Capt M ):  No, sir.

MJ: Defense, do you concur it's all accurate?

DC (Capt C ):  Yes, sir.

MJ: The pay still should be correct since they were preferred
after January; correct?

TC (Capt M ):  Yes, sir.

DC (Capt C ):  Yes, sir.

MJ: And there has been no pretrial confinement or restraint of
any sort.  

Is that accurate?

TC (Capt M ):  Correct.  Yes, sir.

DC (Capt C ):  Yes, sir.
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MJ: Defense, any motions requesting any sort of relief from
unlawful pretrial punishment or restraint?

DC (Capt C ):  No, sir.

MJ: Trial counsel, does the prosecution request that the
matters addressed in the providence inquiry be considered
in sentencing?

TC (Capt M ):  Yes, sir.

MJ: Any objection from the defense?

DC (Capt C ):  No, sir.

MJ: Very well.  The Court will note to the personal data on
the charge sheet and consider the matters addressed during
the providence inquiry including the stipulation of fact,
which is Prosecution Exhibit 1, in determining a sentence.

Trial counsel, you've already offered the testimony of
Major K .

Do you have other evidence to offer at this point?

TC (Capt M ):  Yes, sir.  Prosecution Exhibit 3 for
identification are pictures of the --

MJ: Nope.  Can't be 3 because we had a 3 already.

TC (Capt M ):  I mean 4.  I apologize, sir.  Prosecution
Exhibit 4 for identification are pictures of the accused's
pictures provided by Lance Corporal F .  Prosecution
Exhibit 5 for identification are pictures documenting
damage done to PCS Bloomington by the accused.
Prosecution Exhibit 6 is the SRB/3270 information of the
accused.  And Prosecution Exhibit 7 is fitreps of the
accused.  

Copies have been provided to defense counsel.

MJ: All right.  Defense counsel, have you seen Prosecution
Exhibits 4, 5, 6, and 7?

DC (Capt C ):  Yes, sir.

MJ: Any objections?
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DC (Capt C ):  No, sir.

MJ: There being no objections then each of those exhibits is
admitted as marked.  There are no words for
identification, nothing will be stricken.  But I will
consider them.  

Anything further from the government?

TC (Capt M ):  Yes, sir.  Finally, telephonic testimony from
Lance Corporal K  F .  We have now just confirmed
that we can reestablish comm with her.  But nothing other
than that, sir.

MJ: Okay.  Go ahead and see if we can get her on the line.

[The phone call was established and the witness was instructed.] 

Lance Corporal F , K  M., U.S. Marine Corps, was called 
telephonically as a witness by the prosecution, was sworn, and 
testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. Could you state your full name and spell your last name
for the record?

A. K  M  F .  F-

Q. And what is your current rank and branch of service?
A. Lance Corporal in the United States Marine Corps.

Q. What is your current unit and where are you currently
stationed?

A. I'm currently at 9th ESB, Okinawa, Japan.

Q. What do you do out there, Lance Corporal?
A. I'm currently TAD to a security section.

Q. I want to talk to you about when you joined the Marine
Corps.  First of all, how old were you when you joined the
Marine Corps?

A. I was 19.

Q. And why did you join?
A. It was something new to do; a career to pursue.  
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Q. During the time that you became interested in the  Marine
Corps, before you actually went to boot camp, did y ou have
occasion to meet the accused in this case, Sergeant  Bates?

A. Yes, sir.

Q. Can you talk about your initial interactions with  Sergeant
Bates -- we're going to talk about your relationshi p with
him, but your initial interaction with Sergeant Bat es?

A. My initial interaction with Sergeant Bates was ju st as a
recruiter is how it started out.

Q. And when you say "As a recruiter" was it just a, you're a
prospective applicant and he's a recruiter, that ty pe of
relationship?

A. Yes, sir.

Q. When did it turn to something different than that ?
A. It was several weeks after I met him as a recruit er it

became more.

Q. And when you say more, do you mean romantic and s exual in
nature?

A. Yes, sir.

Q. How did that come to happen?
A. It came to happen by more, spending more time tog ether,

text messages, phone calls.

Q. At that time, what was your understanding of Serg eant
Bates marital status?

A. At that time, Sergeant Bates told me that he was divorced.

Q. And did you have any reason to doubt that?
A. Negative.

Q. Did you eventually learn that that was not the ca se?
A. Affirmative.

Q. How -- can you explain how you found that out?
A. I started getting e-mails and Facebook messages a nd phone

calls from his wife.

Q. So at that point in time, you were still a member  -- a
poolee member of the delayed entry program?

A. Yes, sir.

Q. So before you started to hearing from his wife, w hen you
were just having a relationship with, what you beli eved to
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be a divorced recruiter, what did you think about t he
relationship and the fact that you were dating a
recruiter?

A. I wasn't sure on all the details on what was wron g and
right about it as the Marine Corps' perspective at the
time.  But I knew that I had feelings involved.

Q. Did Sergeant Bates ever talk to you about whether  or not
this was something that was okay to do from the Mar ine
Corps perspective?

A. No.

Q. When you found out that his wife, that he had a w ife, when
you were contacted, how did that make you feel?  Ho w did
that change your opinion?

A. It made me feel extremely different.  I didn't wa nt
nothing to do with him due to the fact that I was l ied to
about the whole situation and the fact that he was engaged
in a relationship with his wife.

Q. You shipped to boot camp in August of 2012; is th at
correct?

A. Yes, sir.

Q. And when did you graduate boot camp?
A. November 2012, sir.

Q. During the time that you were at boot camp, did h e
continue to contact you?

A. Yes, sir.

Q. Did you continue the relationship with him after you had
left boot camp?

A. I wrote back a few letters, but even those stoppe d
completely.

Q. When you got back from boot camp, and now, as a M arine
looking back on that relationship with Sergeant Bat es, how
do you feel about it now?

A. Honestly, I feel that -- now, knowing the informa tion I
know, I know that it was completely wrong and it ne ver
should have happened.

Q. And why do you say that?
A. For the fact that he is the reason that my entire  Marine

Corps career could -- he influenced my Marine Corps  career
and it should have never became anything more than a
recruiter/poolee standpoint due to the fact that in
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certain cases, it could have influenced whether or not a
poolee has good -- that they look good towards the whole
process of becoming a Marine.

Q. Now, as a lance corporal, do you have an opportun ity to
interact with sergeants?

A. Yes, sir.

Q. And now, seeing how you interact with sergeants n ow, is
this different than what you perceived sergeants to  be
when you were just being recruited by Sergeant Bate s?

A. Yes, sir.

Q. How so?
A. As sergeants in the fleet and being in the Marine  Corps

since 2012, I've learned that sergeants are NCOs an d the
strict guideline to what junior Marines should beco me.

Q. Is that what Sergeant Bates had taught you?
A. Negative.

Q. Finally, Lance Corporal, I've provided the milita ry judge
some pictures that you provided of Sergeant Bates i n your
home or in your apartment.  Could you just provide some
context -- these are pictures that you provided and  I've
shown you previously.  Could you just provide some context
to when these pictures occurred and the background for
that.

A. Those pictures occurred in my apartment before I left for
boot camp.  I believe there is a picture of Sergean t Bates
and my dog Mocha.

Q. Is there pictures -- did you provide pictures -- I'll just
tell you what the pictures that we've provided.  Th ere is
a picture of an individual sitting on, what appears  to be
a recliner in your living room, is that Sergeant Ba tes?

A. Yes, sir.

Q. And there is a picture of a young woman and Serge ant Bates
appearing to take a picture into a mirror.  Is that  you?

A. Yes, it is.

Q. And these pictures were taken during your relatio nship
with Sergeant Bates?

A. Yes, sir.

Q. And while he was your recruiter?
A. Yes, sir.
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TC (Capt M ):  All right, Lance Corporal, that's all the
questions I have for you right now.  I need you to standby
though because Sergeant Bates' defense counsel or the
military judge may have questions for you.

DC (Capt C ):  Sir, I don't have any questions for this
witness.

MJ: I don't have any questions for you either, Lance Corporal.
Thank you for your testimony.

[The witness was excused and the phone was disconnected.] 

MJ: What else, trial counsel?

TC (Capt M ):  That's all trial counsel has for sentencing,
sir.

MJ: Sergeant Bates, at this point in the trial, you have the
right to present matters in a extenuation and mitigation.
That is matters about these offenses or yourself that you
want the Court to consider in deciding your sentence.
Included in your right to present these matters are the
rights that you have to testify under oath, to make an
unsworn statement, or to simply remain silent.

If you testify under oath, you may be cross-examined by
the prosecutor and questioned by the Court.  If you decide
to make an unsworn statement, you may not be
cross-examined or questioned by the Court however, the
prosecution does have the right to rebut any statement of
fact that you make in your unsworn statement.  You can
make an unsworn statement orally or in writing, personally
or through your counsel, or you can use any combination of
those methods.  If you decide to exercise your right to
remain silent, that cannot and will not be held against
you in any way.  

Do you fully understand your rights?

ACC: Yes, sir.

MJ: Defense counsel, do you have evidence to present on
sentencing?  

DC (Capt C ):  Yes, sir.  Our first witness, the defense
would call Mr. N  Bates.  If we could have a few
moments to get him online.
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MJ: Okay.  Court's in recess.

[The court-martial recessed at 0902, 14 August 2014.] 

[The court-martial was called to order at 0904, 14 August 2014.] 

MJ: Court's recalled to order.  Everybody is present again
that was present when we recessed.  And we have N
Bates on the line in the courtroom here on the telephone.

Bates, N , a civilian, was called telephonically as a 
witness by the defense, was sworn, and testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. Can you state your full name and then spell your last name
for the record?

A. N  D  B .  Last name, B- .

Q. What is your current city and state of residence?
A. Coon Rapids, Minnesota.

TC (Capt M ):  All right, thank you, sir.  Captain C
will have some questions for you.

Questions by the defense : 

Q. Mr. Bates, this is Captain C  again.  Can you hear me
okay?

A. Yes.

Q. Okay.  I Know that you're obviously Sergeant Joe Bates'
brother; correct?

A. Yes.

Q. Okay.  Can you tell me -- just give me, sort of, a brief
history or a brief standpoint on what do you do right now
for work and things like that?  I know you said you lived
in Minnesota, but what do you do for work?

A. My family and I own and operate a shelter for homeless
men, adult men.  And I'm the general manager in charge of
the whole operation.  We serve in [inaudible] facility so
we have 97 clients at eight staff.

Q. Okay.  And did you grow up with your brother, Sergeant
Bates?
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A. Yes. and we -- 

Q. I'm sorry.  Can you describe, sort of, your relationship
as you both were, sort of, growing up and where you grew
up and things like that?

A. Yes.  We grew up together, you know, since he was born.
We lived with my mother who originally passed away.  But
at the age of, I think it was grade school, me and him
moved in with our father who we resided with until
adulthood.  So we've been together our entire lives.  And
grew up together and been on the journey together.

Q. And have you guys, sort of, maintained that close
relationship since your childhood?

A. Yes, we have.

Q. Are you close now as well?
A. Am I what?

Q. Are you close with your brother now?
A. Yes.  Every time he comes to visit, he's one of the first

one -- or I'm the first one he contacts.  Actually, he
likes to surprise me a lot.

Q. Okay.  Mr. B , are you older or younger than Sergeant
Bates?

A. Older.  I'm 29-years-old.

Q. Okay.  And can you talk to me a little bit about do you
recall the time period where Sergeant Bates was, sort of,
making the decision to join the Marine Corps?

A. I do.  He was very excited about it.  He was planning for
it ever since he approached graduation, if I remember
correctly.  And up until the point where he left for
training camp, I know he was super pumped all the way
through training camp.  He kept in contact and he was very
optimistic about the whole event.

Q. Okay.  And how did you and your other close family members
feel about that?

A. Well, my grandpa is a veteran as well.  So we were proud
of him and very supportive of the whole situation.

Q. And then once Sergeant Bates -- well, how old was Sergeant
Bates when he joined the Marine Corps -- or the time that
he joined the Marine Corps, excuse me?

A. Boy, let me see, if I remember correctly, I want to say he
was around 20 years old.  Because he graduated high school
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and then we lived together for a while.  We were living in
an apartment.  

Q. Okay.  
A. And soon after that, I think, is when he registered.  

Q. Okay.  And once Sergeant Bates, once your brother joined
the Marine Corps, did you notice any differences in him?

A. Yes, after a while, he grew into a man and kind of found
his identity out there.  But, I did notice things started
to change such as, you know, attitude and stuff like that.

Q. Okay.  And then eventually, you probably are aware that
your brother deployed a couple of times; correct?

A. Yes.

Q. And then once he deployed, were you aware, afterwards,
that he was diagnosed with PTSD and TBI?

A. Yes.

Q. And did you ever notice on a personal level when you
observed your brother after that diagnosis or after his
deployment in general, did you ever notice, sort of, a
difference in his change in personality or anything like
that?

A. Yes.  I mean when when he slept over, he's had night
terrors.  And also, I've noticed that he makes quick
irrational decisions sometimes.

Q. And how did he -- have you noticed how he has dealt with
those issues?  Has he -- yeah, how has he dealt with them
essentially?

A. I know he is open about it and likes to discuss it in
order to, you know, help identify it.  And that he also
takes medication.

Q. And in your observation of your brother, has that, sort
of, impacted -- his dealing with PTSD and TBI, has that
impacted his personal life in any way?

A. Yes, I believe so.  I mean he's had struggles, you know,
maintaining happy relationships sometimes my mother, my
father, and myself, but we try to stay close in contact.
And like I said, be open and identify the whole situation.

Q. Okay.  And, Mr. B , I talked to you briefly yesterday
and I told you that your brother had pled guilty to
several offenses in this court a couple days ago; right?

A. Yes.
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Q. And I, sort of, gave you some context of the offenses to
which he pled guilty; right?

A. Yes.

Q. And obviously, knowing that -- well, what is the -- does
your brother have a plan for after this now?

A. Absolutely.  Like I said, our father is legally blind so
he has a hard time managing our business.  So, therefore,
I'm kind of -- I've taken the role of all of our locations
and all of our clients and all of our staff.  And the plan
is, as soon as Joe is able to come home, he can join with
me and kind of help me run the business.  And it's almost
required because right now, it's only me and I'm kind of
drowning in the, you know, workload.

Q. Sure.  So even knowing the offenses to which you brother
has pled guilty to, you're still willing to, sort of, have
a, not only a close personal relationship with him, but
also a working relationship where you all are going to
have to run a business together; is that correct?

A. Absolutely.  Just waiting for him to come home.

Q. And do you feel that Sergeant Bates has sort of -- once he
gets home, does he have a supportive network to help him
move on from, not only his diagnoses from PTSD and TBI,
but also from his convictions here in Federal Court?

A. Absolutely.  The Bates family has given -- is ready to
give full support as soon as he gets home.  His wife's
family, the R  [ph] are there and available.  My
mom just died, but the F  family is still there and
readily available.  Like I said, we're all just eager and
waiting for him to finally come home.

Q. And so considering your close relationship with your
brother, you've obviously known him for a lifetime, have
you seen him in, sort of, challenging situations?

A. Challenging like how?

Q. Have you seen him overcome challenges or overcome personal
obstacles in his life?

A. Absolutely.  I mean he is a father of two.  And trying to
balance everything between Minnesota, Chicago, obviously
this legal issue that he's dealing with right now, and
suffering from the medical PTSD and trauma involved with
his two tours overseas.

Q. How has he been able to deal with all of those things?
A. As good as he can.  Like I said, be open and honest about
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it, talk about it, identify it, and maintaining on his
doctor-recommended medication.

Q. Okay.  And knowing all of that, do you feel like, Sergeant
Bates, after these conviction here, do you feel like he's
going to be able to move on and become a better person,
father, and husband?

A. I do, absolutely.  I know this year, his second child is
going to be born.  We have a job opportunity waiting for
him back in Minnesota.  And he's always been open and
honest thus far.  So I think being open and honest moving
forward will be able to help him move past this point in
time.

DC (Capt C ):  Okay.  Thank you, Mr. B , that's all the
questions I have for you right now.  But if you could just
hold on for one moment in case someone else has some
questions for you; okay.

WIT: Okay.

TC (Capt M ):  No questions, sir.

MJ:  I don't have any questions either.

[The witness was excused and the phone was disconnected.] 

MJ: What else, defense?

DC (Capt C ):  Sir, the defense calls Mrs. E  B .  If I
could just have a few moments to ensure she's here.

MJ: Okay.  Well, go ahead and go check.

[The defense counsel did as directed.] 

DC (Capt C ):  Sir, she's here.  She's just using the
bathroom.

MJ: Okay.  We'll wait.
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Bates, E  R., a civilian, was called as a witness by the 
defense, was sworn, and testified as follows:  

DIRECT EXAMINATION 

Questions by the prosecution:  

Q. Could you state your full name and spell your last for the
record?

A. E  R. B .  B .

Q. And, ma'am, what is your current city and state of
residence?

A. Bloomington, Illinois.

TC (Capt M ):  Captain C  will have some questions for
you.

Questions by the defense : 

Q. Mrs. B , you're obviously Sergeant Joe Bates' wife;
right?

A. Yes.

Q. Can you just give us a brief background.  How long have
you been married to Sergeant Bates and when did you first
meet him and things like that?

A. I met him when he was just getting out of boot camp and
we've been married since '08.  It's about six years.

Q. And do you have any children together?
A. We have one; he is six.  And one on the way.

Q. So you said you're obviously pregnant.  How far along are
you right now?

A. Seven months.

Q. When is your baby due?
A. The end of November. 

Q. Do you know if it's a girl or a boy?
A. It's a girl.

Q. And what's your son's name?
A. .

Q. I want you to, sort of, focus on -- we've heard a lot
about Sergeant Bates, the Marine, over the last few days
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here.  I want you to focus on who Joe Bates is to you as a
husband.  If you could, just describe your relationship.

A. I would say it's pretty good.  He is a really good father.
I know H  is his pride and joy because all he wants is
his daddy.  I really don't know it's --

Q. Well, Mrs. B , you and your husband were obviously
going through some marital problems at some point; right?

A. Yes.

Q. That was while Sergeant Bates was on recruiting duty?
A. Yes.

Q. Can you talk to me about, first of all, when he first got
to recruiting duty, he was diagnosed with PTSD and TBI for
the first time; right?

A. Yes.

Q. Talk to me and describe for me what kind of impact that
had on him and your family.

A. Umm, when we first got there, it just went downhill.  It
wasn't good.  He didn't like it.  He struggled, he tried
to get help and they denied it.  His boss, at the time, I
would say mentally abused all of them.  He was not very
nice and not helpful.  It was -- there were several
reports made.  Myself, other wives, other recruiters at
the time in regards to how bad it was at work and they
ignored it, denied it all, and things would just get worse
from there.  He was, like -- we knew it was going to be
rough doing the recruiting, but they were out pretty much
all night long until they had to go back to work the next
morning.  

And he couldn't handle it.  He was struggling.  He wasn't
sleeping.  He didn't like it.  And that's when the PTSD
and all that stuff started to get worse.  He -- and we
called and I even had family step in.  He needed help, he
couldn't do it, it wasn't good for him and they ignored
it.  They pretty much said, screw you, we don't care; he's
fine.

Q. And so Sergeant Bates, when he was initially diagnosed
with PTSD and TBI, what was his reaction to that?

A. He kind of already knew, he just didn't want to admit it.
It was hard for him at first.  He didn't know how to
handle and accept it.  It took him a little while.

Q. And so to fast forward, that was actually a couple years
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ago, obviously when he was diagnosed.  As he sits h ere
now, and over the last few months or so, how has he
handled that diagnosis now compared to how he initi ally
reacted to it?

A. I say he's handling it really well.  He's definit ely
accepted it and he knows now -- and he's, I'd say, happy.
He feels better about himself, he's glad, he's acce pted
it, and he's getting the help now for it because he  needed
it.

Q. Has he, is he, sort of, complying with everything  that the
doctors are telling him to the best of your knowled ge and
everything like that?

A. Yes.

Q. Have you noticed a difference since, sort of, he has
accepted that diagnosis and accepted the problems t hat
he's dealt with, have you noticed a difference in y our
husband?

A. Yes, a lot.

Q. In what ways?
A. He's not as angry.  He's happier.  He doesn't hav e the

sleepless nights like he did and the trouble sleepi ng.
And the -- he would just bottle everything in and d idn't
want to deal with it.  Now, he's out there, he's ac cepting
it, and dealing with it and he's actually liking it .  He
seems like a completely different person.

Q. So obviously you said you met your husband, sort of, right
after boot camp; is that right?

A. Yes.

Q. So you've been with him essentially for his entir e Marine
Corps career; right?

A. Yes.

Q. How does Sergeant Joe Bates and, as you know him as your
husband, how does he feel about the Marine Corps?

A. He loved it.  That -- besides his family, that wa s his
pride and joy.  He didn't want to do anything else.   When
we were stationed in North Carolina when he was in
artillery, that was his favorite thing to do.  He w as, I
know, one of the top guys at the job they had.  He would
always come home and he would -- all he would talk about
is what they did; he loved it.

But when we moved to North Carolina, it just all we nt
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downhill.  He did the recruiting to further his career
because at the time that's what they told him he had to do
and so he accepted it, but he struggled with it.  And he
knew he had to push through it, but it eventually all just
went downhill and it hurt him bad.  Because he didn't want
to have to go down that path.

Q. You mean when he actually, you're talking about when he
went to Illinois and not North Carolina; right?

A. Yes.

Q. And Sergeant Bates obviously, your husband, has had to go
through a long court-martial process here; correct?

A. Yes.

Q. For you and your husband and your family, how long has
this process been going on?

A. Too long.

Q. And talk to me about the impact that it's had on Sergeant
Bates and you.

A. It's been stressful; it's been shitty.  There's no other
way to put it.  Two years feels too long.  This should
have been done and over with two years ago when it all
happened.  It shouldn't have been all dragged out.  Myself
and my son, we were harassed.  We were -- we couldn't
leave our house without somebody saying, "What are you
guys doing?"  There's always somebody there.  
knows; he's made comments.  

Joe couldn't leave the house.  We couldn't go home for
vacation until his mom died three weeks ago.  And this has
been going on for two years.  He had to call and check in
every day.  Go see somebody once a week to check in
physically so they can see him.  It's just -- it wasn't
right in my mind, it wasn't fair.  Pretty much, we were
confined in our own house for two years.  Even my son and
I, like, we were questioned when we would go do stuff.
And that shouldn't be -- it should not have been like
that.

Q. And so Sergeant Bates, sort of -- your husband went pretty
quickly; right?  When he was, sort of, working -- well,
for his entire Marine Corps career until the time he was
relieved for cause, he was working on a daily basis, long
hours as a Marine; right?

A. Yes.
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Q. And then all of a sudden he's relieved for cause and then,
you know, there's really nothing; right?

A. Yes.

Q. And he's ended up having to, sort of, you're sayi ng he
checked in and everything, but he didn't really hav e any
duties that they sort of gave him, any tasks; right ?

A. No.

Q. Talk to me about the impact on your husband in th at sense.
A. It destroyed him.  It was hard on him.  He didn't  -- I

mean, to say, you're relieved of your recruiting du ties,
but yet you just have to sit here in your house and  do
nothing, that's hard.  He couldn't leave really, li ke --
even, like, where we're at, Chicago is two hours an d we
couldn't even like go there if we wanted to take Hu nter
somewhere.  He pretty much had to stay at the house .  We
couldn't do anything and it was hard.  He, kind of -- it
seemed like he would go crazy from it because he ha d to
just basically stay at the house.  He couldn't talk  to
anyone, he couldn't do anything.  And it affected h im.

Q. You talked about -- you said something -- I asked  you
about how your husband felt about the Marine Corps.   And
you said, he loved the Marine Corps.

A. Yes.

Q. And obviously, he's been through this long proces s here
that has led up to today? 

A. Yes. 

Q. Does he still love the Marine Corps?
A. Yes.

Q. And despite everything he's been through and ever ything
he's, sort of, gone through for the last two years,  do you
think he would do it again?

A. Yes.

Q. Talk to me a little bit about -- obviously, you h ave a
unique perspective -- you know your husband very we ll.
You know him on a personal level as a husband and a
father.  And he's obviously made mistakes, you know  that;
right?

A. Yes.

Q. And you know -- I think you saw it.  You saw him plead
guilty to a lot of these offenses?
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A. Yes.

Q. You saw him plead guilty to adultery; right?
A. Yes.

Q. Do you think that from this point forward, do you  think
that Sergeant Bates can be a better person?

A. After all of this and seeing what he's gone throu gh, yes.  

Q. Do you feel like he's learned a valuable lesson i n, sort
of, internal aspect?

A. Definitely.

Q. And from this point forward, what impact do you t hink that
learning experience on him -- what impact do you th ink
that's going to have on your family from here on ou t? 

A. It's definitely opened up a lot.  It was hard at first.  I
think, in the long run, like, I don't know, it's go od, but
it's not.  Right now, I think it's obviously affect ing us
pretty bad.  But I think eventually it will just be  put in
past.  

Q. Let me ask this, I think my question was probably
confusing, when this all happened in October of 201 2, this
incident with K.E.C., you all were going through ma rital
problems; right?

A. Yes.

Q. You guys were obviously still married and had a
relationship; right?

A. Yes.

Q. So from this point forward, what do you think -- how do
you think he's going to be as a father and as a hus band?

A. Good.  He's never changed as far as being a fathe r.  He
loves his kids, he would never do anything.  And I think
he will be the same.  And as far as a husband goes,  we had
our issues and we dealt with them.  And I think fro m out,
hopefully -- so far, they've been for the better an d
things have been better than they were.  And I thin k
they'll continue that way.

Q. Talk to me about, if Sergeant Bates is going to b e
confined today, talk to me about the impact that's going
to have on your family financially.

A. It's going to suck.  We're already dealing with a  lot with
having to pay for some of these charges already tha t he
had to with the detective.  And then coming out her e,
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especially me being told, well, we're subpoenaing you out
here, which by all means, yes, I want to be there for my
husband.  

But being told, I had to pay for everything out of pocket.
You're telling me to come out here, that's -- no, that's
not going to fly.  You know, being told at the last minute
that things have changed.  And now you have to come out
here.  I have a kid at home that I had to pay for a
babysitter for.  I have dogs that had to go in the kennel.
You know, now I have to go home and move myself seven
months pregnant with no help.  It sucks.

Q. And Sergeant Bates, well, you have a six-year-old son;
right?

A. Yes.

Q. Was sergeant Bates there when your son was born?
A. No.

Q. Why not?
A. He was born deployed exactly three days after I had him.

And I was back home.  He was in North Carolina on base. 

Q. When was the first time your husband met with your son?
A. He was eight months old.

Q. What is your biggest concern about being seven months
pregnant now with the possibility that you're husband's
going to go into the brig today?

A. It's going to be the same way.  He won't meet her either.
He'll have to wait.

DC (Capt C ):  Thank you, Mrs. Bates.  That's all the
questions I have right now.  Hold on one moment, the
prosecutor might have something for you.

TC (Capt M ):  Sir, may I proceed?

CROSS-EXAMINATION 
 
Questions by the prosecution:  

Q. Mrs. B , you didn't go through recruiter training with
your husband when he was here in San Diego; right?

A. No.

Q. And you obviously aren't in the Marine Corps now?
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A. No.

Q. Have you ever been in the Marine Corps?
A. No.

Q. So -- and you don't know what kind of training he went
into when he came out focusing on how to be a recruiter;
right?

A. No.

Q. So when you talk about that recruiting duty is hard,
that's based on your observations as his wife of how he's
struggling with it?

A. Yes.  Just from what I've heard.

Q. And part of what you notice was long days and nights;
right?  

A. Yes. 

Q. And that he wouldn't come home?
A. Yes.

Q. But it wasn't always all because of recruiting, wasn't it?
A. I don't know.

Q. Well, with K.E.C., you knew that he -- the night that he
had sex with her, he lied to you and told he slept in the
office, didn't he?

A. Yes.

Q. And now, you know that he's pled guilty to a relationship
with K  F ?

A. Yes.

Q. And that he had sex with her multiple times?
A. Yes.

Q. And that he may not come home on some of those nights?
A. Yes.

Q. It's also -- you didn't go through the training, but you
were aware of the general concept of what your husband was
doing; right?

A. Yes.

Q. That he's trying to talk to high school students and
graduates about wanting to join the Marine Corps?

A. Yes.
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Q. How old were you when your husband got out there and he
was at recruiting duty?  So he was 25 at the time, how old
were you?

A. 24.

Q. And you were at some of these parties at your hou se;
right?

A. Yes.

Q. Did it strike you odd that your husband was drink ing
alcohol and providing alcohol to some of the people  that
he was recruiting?

A. Yes and no.

Q. So even though you hadn't been through training, did you
think that the Marine Corps was requiring to have t hese
kinds of parties?  That this was the hard part abou t
recruiting duty?

A. No.

Q. And you also understand that talking about his PT SD and
his anger issues, you understand that he's not bein g
charged with any crimes of that having to do with o r pled
guilty to any crimes having to do with anger or vio lence?

A. Yes.

Q. And that these are crimes about relationships wit h people?  
A. Yes. 

Q. Breaking rules, damaging things.  Do you understa nd that?

MJ: And that was an affirmative response to each of those
questions.  We need you to actually say the words s o that
the court reporter could write it down, you can't j ust
nod; okay.

Questions by the prosecution  (continued) : 

Q. And so the harassment that you feel that you expe rienced,
I want to talk to you about that.  Initially, this case
was investigated by do the Normal Police Department ; is
that correct?

A. Yes.

Q. And you had to go in and you had to be interviewe d by
them?

A. Yes.
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Q. And then there was also an investigation by the M arine
Corps; is that correct?

A. Yes.

Q. And that was based your husband's misconduct?
A. Yes.

Q. And you were questioned about that?
A. Yes.

Q. And do you understand that that was because, ther e's a
process that has to be done when people do somethin g
wrong?

A. Yes.

Q. And that people were asking questions because of what your
husband did?

A. Yes.

Q. When you talk about being trapped in your house n ow and
how you feel like you can't go anywhere and you're never
allowed to leave.  Are you under the impression tha t
you're husband was told that he couldn't go anywher e?

A. Pretty much, yes.

Q. That's what you thought, that he wasn't allowed t o go on
vacation and do anything he wanted?

A. They told him that.

Q. You said right now, he has been calling in once a  day;
right?  

A. Mm-hm. 

Q. And that he has to show his face once a week?
A. Yes.

Q. And that's been going on for the last two years?
A. Yes.

Q. During that time, he'd still been receiving pay; right?
A. Yes.

Q. And you all were still having benefits?
A. Yes.

Q. You also understood that he committed some of the se
crimes?  You knew about this stuff; right?

A. Yes.
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Q. In fact, you wrote a letter to the Commandant alm ost two
years ago, didn't you?

A. Yes.

Q. And in that letter to the Commandant, you talked about how
you knew he did a bunch of these things?

A. Yes.

Q. So this is not surprising to you, is it, that we' re here
now?

A. No.

Q. So for the last two years while you all had been getting
paid and he's been sitting at home everyday, have y ou all
been taking steps to save money and prepare for thi s?

A. Yes, but there's been bumps along the way too wit h it all.

Q. But again, you had a two-year window run up where  you were
getting paid and both of you were basically home; r ight?

A. Yes.

Q. And he has been happier now, you said, the last 1 5 months,
he's happier; right?

A. Yes.

Q. And he's been at home with you everyday?
A. Yes.

Q. Did you pay for your plane ticket out here, ma'am ?
A. No.

Q. And do you understand why court dates shift and e xactly
what happens?

A. Yes.

Q. Has anybody given you the impression that you're not going
to be paid back for any expenses that you had assoc iated
with this?

A. No.

Q. And were you told that you could bring your child  out here
if you needed to?

A. No I was not told that.

Q. Well, you do understand today that you're not goi ng to
suffer out-of-pocket for having to be subpoenaed he re?

A. Yes.
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Q. Okay.  And that you were supposed to be told that your
child could have been here.  That may have been a mistake.
But do you understand this is not you being required to
pay money to be here?

A. Yes.

TC (Capt M ):  Thank you.  That's all the questions I have.

MJ: Redirect?

REDIRECT EXAMINATION 
 
Questions by the defense:  

Q. You said, Mrs. B , Captain M  asked you a question
about your husband's -- you testified on direct and cross
that he's happier now; right?

A. Yes.

Q. Is that because he lost his job as a recruiter?
A. No.

Q. Why is it?
A. Because he's finally now getting the help that he needed

in regards to the issues he's having with PTSD and all
that.  

DC (Capt C ):  Thank you.  That's all the questions I have.  

EXAMINATION BY THE COURT 
 
Questions by the military judge:  

Q. Ma'am, there's been some testimony in here and I think
your husband actually explained it to me that some of the
misconduct that he pled guilty to included having parties
at his house where he provided alcohol.  And quite
frankly, or somebody else indicated that you were a part
of that.  Did you ever get charged with providing alcohol
to minors?

A. No.

Q. Did you understand that you were helping to provide
alcohol to minors?

A. Yes.

Q. And that's one of the things he got in trouble for with
the Normal Police Department; right?
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A. Yes.

Q. But you were aware of that?
A. Yes.

Q. And you could have stopped it as well; correct?
A. Yes.

MJ: Anything further?

TC (Capt M ):  No, sir.

DC (Capt C ):  No, sir.

[The witness was excused and departed the courtroom.] 

MJ: What else, defense?

DC (Capt C ):  Sir, at this time, Sergeant Bates would like
to make an unsworn statement.

MJ: I have -- before we get into that, I have heard testimony
about PTSD and TBI.  I have no medical documentation
whatsoever.  Are you planning on offering something like
that?

DC (Capt C ):  No, sir, I don't have the documents.

MJ: Okay.  I assume you investigated that?

DC (Capt C ):  Yes, sir.

MJ: Well, we can cover it that -- again, that's going to be
your option.  The other thing that strikes me here is
whether you've investigated -- I did ask you if you have
any motions requesting relief from unlawful pretrial
punishment.  I understand that Mrs. B  may have a
somewhat jaded view of the way that her husband was being
treated being the spouse and all.  Is there a motion that
lies there?  Do you believe that he was under some sort of
house arrest or is that simply her perception?

DC (Capt C ):  No, sir, I believe that's perception of -- no,
I do not have a motion for that.

MJ: You don't believe that any sort of motion lies there?

DC (Capt C ):  No, sir.
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MJ: Correct.  And in fact, usually what happens when
recruiters are sat down like that, they are told to go
home, check in every day, and quite frankly, they get to
do nothing.  They're not required to stay in their house
is usually the way that this works.  They just don't have
any assigned duties.  It's, sort of, a extended period of
leave, so to speak.

DC (Capt C ):  Right.

MJ: You've investigated this, I assume? 

DC (Capt C ):  Yes, sir.

MJ: So I should take her testimony with a grain of salt, so to
speak, when she says that she felt like she was being
harassed or couldn't leave her house?

DC (Capt C ):  Yes, sir.

MJ: Correct? 

DC (Capt C ):  Yes, sir. 

MJ: Okay.  Then I understand that as much.

TC (Capt M ):  Sir, just for record as far as the PTSD issue,
the government has not through its case file had any
information regarding this.  And there's been no
documentation provided to us.  And so this is not
something that the government was aware of prior to today.
That's one of the reasons we did not bring this up during
the providency.  There's no indication of that, sir.

MJ: I assume, defense, you never asked for a 706 board.  So I
assume that you have no reason to believe that a 706 board
is warranted here; correct?

DC (Capt C ):  No, sir.

MJ: I only address this because our appeals courts obviously
have shown some affinity for any mention of PTSD or TBI
that that be explored.  So I want to make sure, first of
all, that there's nothing there that we need to explore?

DC (Capt C ):  No, sir.

MJ: Correct?  There's no legal defense or anything in that
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regard and you're offering -- after having investigated
this, you're offering what you think is appropriate on
sentencing?

DC (Capt C ):  Yes, sir.

MJ: Okay.  All right.  Well, I'll take it as much then -- take
it as such.  

So go ahead.

DC (Capt C ):  Yes, sir.  Sergeant Bates would like to make
an unsworn statement.

MJ: Please.

UNSWORN STATEMENT 

ACC: Good morning, sir.  My name is Sergeant Joseph D. Bates.
I was born  in , Minnesota.  I joined
the Marine Corps on November 13, 2006.  I did so because
in a way it was always a dream of mine to hold the title
of United States Marine.  Coming up, I had a good
childhood with a very respectful father and a loving
mother.  I joined the Marine Corps to bring honor to my
family as the first Marine in my family.

And also to make my father and my older brother proud.
After completing Marine Corps Artillery School, I quickly
fell in love with my job and even deeper in love with the
Marine Corps.  During my stand in artillery, I deployed to
Afghanistan on two different deployments.  The first
deployment was a period of eight months to which I would
not be able to see my newly-born son.

I spent five-and-a-half months in the middle of the desert
on a plateau firing artillery.  I also ran foot patrols,
supply and security convoys, as well as, humanitarian
work.  After my first deployment, I quickly became one of
the most respective Howitzer section chiefs.  And was hand
selected by the artillery community to be the first Marine
to test fire the GPS guided ground excalibur.  Also during
that, I held the billet of armory staff NCO and was in
charge of all armory operations.

And on my second deployment, I served as a howitzer
section chief, a supply and security convoy commander, and
a communications liaison where I received a Navy/Marine
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Corps Achievement Medal for my work.

And returned to the Continental United States as a platoon
sergeant in charge of three howitzer sections and their
howitzers.  As a result of my deployments, I was diagnosed
with PTSD, which led to the inability to sleep anywhere
near my wife for the fear I might hurt her while I was
sleeping because of the nightmares.  Also sleeplessness
and the inability to fall asleep as of anger issues and
depression as well.

I also was diagnosed with traumatic brain injury with the
result of an IED blast and concussions from my own
howitzer.  This gave the inability -- excuse me.  This
gave me the inability to make -- gave me the inability to
concentrate and gave me reoccurring headaches.  This has
taken a toll on my young family to the point where it was
broken for a period of 5-6 months.  And I owe everything
to my loving wife for being the strong-willed woman that
she is.  And being the foundation when I was at my weakest
by forcing me to seek help for my injuries.

If it wasn't for her and my son and my soon-to-be
daughter, I probably would not be standing here today.  I
understand my consequences, understand the consequences of
my actions, and accept them with no question.  I only have
to say that if I had the chance, I would stand in front of
every single Marine and apologize for defacing the Marine
Corps and bringing them dishonor as I have.

I would like to say sorry to my wife for failing as her
husband.  And more so my son for failing him as a hero
father that he sees me today.  Thank you for your time,
sir.

DC (Capt C ):  Sir, I just have a few follow-up questions.

MJ: Please go ahead.

DC (Capt C ):  Sergeant Bates, you talked about having done
two deployments; is that correct?

ACC: Yes, ma'am.

DC (Capt C ):  How many IED blasts did you experience during
those deployments?

ACC: 14 softhead IEDs, ma'am. 
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DC (Capt C ):  And you said "Softhead."  What does that mean? 

ACC: It means the explosion was not directly under us.

DC (Capt C ):  And so as a result of the majority of those,
you didn't suffer any injuries; right? 

ACC: Correct, ma'am.

DC (Capt C ):  But you still experienced them? 

ACC: Yes.  

DC (Capt C ):  Did you ever see -- during one of the IED
blasts, did you ever see a person trigger one of those
IEDs? 

ACC: Yes, I did.  I saw him running towards our vehicles and
exploded.  As well as a donkey.  I was standing next to a
vehicle, ahead of me.

DC (Capt C ):  Do you mean the person exploded?

ACC: Yes, the person exploded himself.

DC (Capt C ):  You heard a lot about -- you heard from
K  F  today; right?

ACC: Yes.

DC (Capt C ):  And she was a young -- and you sort of helped
her get into the Marine Corps; right?

ACC: Yes, I did.

DC (Capt C ):  If you could talk to K  F  about your
relationship with her and that situation that went on for
a period of time, what would you tell her?

ACC: I would apologize to her and tell her sorry for leaving
her and defacing the Marine Corps that she and I love.

DC (Capt C ):  You obviously heard the testimony of Major
K  and how this impacted the recruiters around
you and the recruiting station in general; right?

ACC: Yes.
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DC (Capt C ):  If you could talk to those recruiters, who had
to sort of pick your slack up, what would you say to them?

ACC: I actually have talked to them and apologized to every one
of them to their face.

DC (Capt C ):  Sergeant Bates, when you were first diagnosed
with PTSD and TBI, this was on recruiting duty; correct?

ACC: Yes, ma'am.

DC (Capt C ):  And once that happened, how did you initially
react to that?

ACC: I wasn't really surprised, but at the same time, because
of my stubbornness, I didn't think that I had anything
wrong with me.

DC (Capt C ):  And then shortly thereafter, that's when you,
sort of, started suffering marital problems between you
and your wife; right?

ACC: Yes.  

DC (Capt C ):  Looking back on that period of time in your
life after you had first went on recruiting duty, what did
you feel like was going on with you personally?

ACC: I was having an internal struggle, ma'am.

DC (Capt C ):  Okay.  And would you consider that period of
time, sort of, the low point in your life?

ACC: I would say that was actually the lowest point of my life,
ma'am.

DC (Capt C ):  And looking back on that now, do you feel like
any of the things that you were going through personally
with your wife or your diagnosis or trying to get to some
help, do you feel like you had an excuse for what you did?

ACC: No, ma'am.

DC (Capt C ):  And do you feel sorry for what you did?  

ACC: Absolutely, ma'am.

DC (Capt C ):  Do you accept responsibilities for your
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actions today?

ACC: Without a question, ma'am.

DC (Capt C ):  Can I have one moment, sir?

Sergeant Bates, you heard your wife talk about that you
loved the Marine Corps still; correct?

ACC: Yes, ma'am.

DC (Capt C ):  Is that true?  

ACC: It is.

DC (Capt C ):  And even considering all the things that
you've pled guilty to and all of the things that you've
done and being here today in this courtroom, talk to the
military judge about how you feel about the Marine Corps.
And if you had the chance, would you do it all over again?

ACC: Yes, ma'am.  Sir, the Marine Corps is part of my life.
It's 50 percent of my life.  The other 50 percent belongs
to my family.  I would do this over and over and over
again.  I would become a Marine and every single day if I
could.  One of my proudest moments was actually standing
on the parade deck not too far away from here at MCRD San
Diego.  And just seeing the look on my grandpa's and dad's
face, I would love see that look of pride that they gave
to me that the Marine Corps had given me.  Despite
everything that I have done and everything that's
supposedly bad that the Marine Corps has done to me and
any type of punishment that I will have, I still will love
the Marine Corps till the day I die.

DC (Capt C ):  Thank you, sir, that's all we have.

MJ: Okay.  Anything further, defense?

DC (Capt C ):  Sir, we have previously marked Defense Exhibit
A for identification?

MJ: Okay.  Have a seat please.

[The accused did as directed.] 

DC (Capt C ):  We previously marked Defense Exhibit A for
identification.  Those are pictures of Sergeant Bates and
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his family.  And I would move to put those into evidence
and have the words "for identification" stricken.

MJ: Government, any objection to Defense Exhibit A?

TC (Capt M ):  No, sir.

MJ: Very well.  Defense Exhibit A will be admitted.  I don't
see any reason why we can't just have these copied for the
record onto a couple of sheets of 8.5 by 11 so we give the
actual photographs back to the accused.  Is that the way
you want this done?

DC (Capt C ):  It doesn't matter, sir.  Those are extra
copies.

MJ: Okay.  Well, if these are extra copies then why don't we
tape them to a page of 8.5 by 11 so then there's a total
of 2, 7, 8, photos, eight photos.  So there will be four
pages with two photos per page.  

Anything else?

DC (Capt C ):  No, sir.

MJ: Sergeant, I asked your attorney this a few moments ago,
but now, I'm going to ask you.  I don't have any medical
documentation here whatsoever of your diagnosis of PTSD
and/or TBI.  Do you believe that your post traumatic
stress disorder or your traumatic brain injury in any way,
shape, or form would potentially operate as a defense in
your case?

ACC: I believe it's a no, sir.  It's not a concern.

MJ: Okay.  So you believe it has no bearing on what's happened
here? 

ACC: No, sir. 

MJ: Do you believe that there's any reason whatsoever for us
to have you evaluated by a, what we call a 706 board, but
a mental health evaluation to explore whether or not you
have any sort of potential defense or even potential
extenuation in mitigation that we need to explore here?  

ACC: No, sir.
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MJ: Do you understand that you have the ability to present
documentation through your lawyers of whoever it is that's
treating you currently now for these conditions?

ACC: Yes, sir.

MJ: And you have chosen through your attorneys not present
that; is that correct?

ACC: Yes, sir.

MJ: And that's your choice with the attorney's consent?

ACC: Yes, sir.

MJ: Trial counsel, do you think we need to explore that any
further?

TC (Capt M ):  I think that covers it, sir.

MJ: I take, government, you do not believe that a 706 Board is
warranted based on your understanding of the facts either;
correct? 

TC (Capt M ):  That is correct, sir.

MJ: And, defense, you've already indicated as much?

DC (Capt C ):  Yes, sir. 

MJ: Okay.  And the accused has indicated as much so I'm not
going to dig any further into that.  I assume you that
have reasons for not presenting it in another manner and I
will simply leave it at that. 

Government, do you have a case in rebuttal?

TC (Capt M ):  No, sir.

MJ: Okay.  Then I got -- well, before we get into argument on
sentencing, we did at one point address the fact that
Sergeant Bates was arrested and presumably was prosecuted,
although I don't actually know that, for providing alcohol
to minors.

Did that, in fact, go to trial in Norman -- Normal rather?

TC (Capt M ):  No, sir, it was basically pled out.
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MJ: Well, pled out means that it actually went somewhere. 

TC (Capt M ):  Yes, sir, we have -- 

MJ: Did the accused get punished for this somewhere?

DC (Capt C ):  Yes, sir.  He pled guilty and was fined, sir.

MJ: So some sort of a minor offense, misdemeanor-type offense?

DC (Capt C ):  Yes, sir.

MJ: All right.  Well, this is my inclination.  I am inclined,
for sentencing purposes, especially in light of the fact
that he has already suffered a misdemeanor conviction for
providing alcohol to minors, to consolidate Specification
4 and Specification 1 as well as Specification 5 and
Specification 2 for sentencing purposes.  They both allege
a violation of the same order and, in my mind,
Specifications 1 and 3 are the greater offense in each of
that respective situation.  Specification 4 and 5, the
provision of the alcohol to the two individuals in
question can be viewed as being subsumed into and a part
of the greater offense contained in Specification 1 and
Specification 3. 

And I do that keeping in mind our recent case law
explained  in United States v. Campbell, at 71 M.J. 19, I
don't find this to have been any sort of an unreasonable
multiplication of charges, but nonetheless taking a view
at the charging scheme and its entirety as well as the
fact that the accused has already been punished for the
two lesser offenses of providing alcohol.  I do find that
they are best viewed as being part and parcel of the
greater offense of engaging in a nonprofessional personal
relationship with these two people amongst other things.
Sleeping with K.E.C. and provided her alcohol.  As well as
playing beer pong and providing alcohol to Mr. C
and having an overall inappropriately nonprofessional
personal relationship.

So in other words, I'm going to merge them for sentencing
purposes.  

Any objection to that, trial counsel?

TC (Capt M ):  No, sir.
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MJ: Defense?

DC (Capt C ):  No, sir.

MJ: Any other motions with regard to multiplicity or
unreasonable multiplication that you think we need to
address?

DC (Capt C ):  No, sir.

MJ: It would appear that the adultery stands distinct as a
whole different purpose than the nonprofessional
relationship under the order and that such realistically
there's no issues there; correct? 

DC (Capt C ):  Yes, sir.

MJ: Okay.  Trial counsel, I'm prepared to receive argument on
sentencing.

TC (Capt M ):  Yes, sir.  

Sir, the accused reported to recruiter's school in
September of 2011.  He graduated in November and went out
to the 9th Marine Corps District.  There he received a
week of PARS [ph] training, two months of additional
on-the-job training.  And in November of 2012 he was
relieved for cause.  So a mere fourteen months from the
moment that he started at recruiter's school, sat down
from recruiting based on misconduct before this
court-martial.  His selfish and egregious actions harmed
the Marine Corps, the recruiting mission; harmed his
fellow recruiters; harmed the members of the poolee DET of
PCS Bloomington; and harmed the four young men and woman
whose names appear on this charge sheet.

He now must be sentenced for and punished for what he did.
As we know, sir, the maximum punishment available to you
is 13 1/2 years and all other punishments associated with
general court-martial.  The government is asking that you
sentence the accused to a reduction in rank to E-1; that
you find him appropriately for the damage that he caused;
that you will confine him for a period of 14 months; and
that you discharge him from the Marine Corps with a
bad-conduct discharge.

Sir, that sentence is appropriate.  It's fair and it's
just.  It's appropriate based on the aggravating facts and
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circumstances of this case.  It is fair in consider ation
of the mitigating evidence and facts presented by t he
defense today.  And it's just based on the sentenci ng
principles we as a society rely upon.  So I'd like to
cover those three areas quickly, sir.

First one of the aggravating factors:  Why does thi s
matter?  Why is this bad?  Recruiting matters.  Ser geant
Bates.  I couldn't have said it better myself.  Why  it
matters is that moment that he was standing on foot prints,
the moment that he graduates from boot camp, the pr ide
that he felt having his family see him; that's why
recruiting matters.

We as an organization need young men and young wome n to
want to join us.  We need family members to want to  have
their children strive for this so that we as an
organization can get the best and the brightest.  A nd the
recruiters are that outlet.  They are the ones on t he
front line representing the Marine Corps to those y oung
men and women; representing the Marine Corps to tho se
families, those teachers, those supports networks.  And
they are the ones who are setting up the Marines fo r
success, the first Marine they interact with before  they
send to boot camp, before they end up getting to be
Marines.

So it matters.  Recruiting matters.  And because it
matters, we train them appropriately.  We don't jus t take
a sergeant out of artillery and say, Okay.  You're done
here.  Go out to PCS Bloomington and start getting us
people.  No.  He gets sent to the schoolhouse for a  period
of time to be extensively be trained on what matter s, how
to do the job, the ins-and-outs.  And then that's n ot
enough.  We then send them to a unit and they have a week
of intensive training with a master guns to ensure that,
You know what?  You've got it.  You understood that
training.  You understand what's going on.  And the n they
sent out -- there's two more months before producti on to
just confirm that they're doing it the right way.

We set up the Marines for success because this matt ers.
And the challenge of recruiting and understanding t he
ins-and-outs that happens during all that training can be
confusing.  What paperwork you need, what happens h ere,
how can you get waivers.  But having inappropriate
relationships with poolees is not that confusing.  And in
fact, the order that he is charged with violating i s only
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a few pages and it's pretty clear.  And the accused said
during his providency that that's something they hit up in
their ethics classes of training, and that he was
intimately aware of that order.

So this is an aggravator.  It's an aggravator because
recruiting matters and he understood that.  He understood
the mission.  He was trained to do it the right way and in
a matter of a few short months, he just didn't care.  It's
also aggravating because his particular recruiting
misconduct is so egregious.  This is not somebody who's
working on the gray line -- the gray area.

He's recruiting somebody in the family, invites them over
for a barbecue.  And then he's there and then there's the
high school kids are at the family barbecue drinking.  Or
I am 25 years old.  There's a 23-year-old who comes in
interested in the Marine Corps.  She's disqualified.  And
then two months later, I start emailing with her and maybe
we have a relationship.  Or I'm on the phone with a
perspective applicant and he says he's having an anxiety
attack and then I -- later, I'm like, Do I need to say
something about that?  That is not this.  This is, I'm
going to have sex with Lance Corporal F .  She came in.
I recruited her.  I started hanging out with her.  I had
sex with her.  I'm going to hang out with my buddy S .
I'm going to have him live in my house.  I'm going to
drink with him.  I'm going to do what I want.  I'm going
to have a beer pong game with K  F .  Bring beer
over to her apartment, hang out, and have sex with her.
I'm going to sit in my office and shoot up the walls.  I'm
going to talk to C  G  about how needs to get off
his medicine because he can't be on it.  And I'm going to
tell him when he gets off of that medication, you can't
say it on the form.  And then I'm going to make sure that
I don't properly report that information.

And the misconduct actually hurt people, hurt things.
It's not like this is just his complete selfless action
that -- selfish actions that had no rippling effect.  It
harmed the Marine Corps mission.  You heard from Major
P  that there was a direct impact.  Now, Sergeant
Bates cannot be held accountable for the fact that when
they RFC'd him, that boat space gets locked up by the
command and they don't have -- they can't bring another
recruiter in.  That's not Sergeant Bates' fault.  But it
is his fault that he had to be sat down and that somebody
had to pick up his work load.  And that that means RS
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St. Louis and RSS Champagne and PCS Bloomington all had to
adjust fire, shift, take home more work because of what he
did.

And he also harmed those members of the DET.  You heard
from Major K  that necessarily from his
investigation, he had to interview current, passed
applicants, people at the DET to talk about his
misconducts.  We know that's PFC -- or Lance Corporal
F  and S  C  and C  G  and K.E.C.,
may there be other people.  So these are all individuals
who are now motivated to join the Marine Corps; at some
point, have interest in joining the Marine Corps;
hopefully think the Marine Corps is this shining example
that we expect individuals to believe.  And now, in a
moment, it all comes crashing down because now we have to
talk to them about, Did you know the recruiter did this?
Did you know this happened?  Talk about it.  And the rumor
mill goes through.  He tainted and spoiled that DET.  It's
not illogical.  It's even -- you deal with high school
students and you're surprised that you have this many bad
interactions that you're not supposed to do with a small
group of people.  And they're all going to find out.  He
harmed that and it's obvious.

And finally, he hurt the four people who are on the charge
sheet.  Okay, great.  None of them are going to wake up
screaming at night, we hope.  But S  C , this
was his introduction to the Marine Corps.  He's not a
Marine now, but this was his introduction to the Marine
Corps.  Lance Corporal F  joined the Marine Corps with
this baggage.  Luckily, she sounds she's locked on now.
She sounds like she gets it.  She understands that that's
not the real Marine Corps.  But wouldn't it have been
nicer if she could've just gone to boot camp thinking this
is the way sergeants are?  This the way it operates.  And
what they're teaching me here is not a sham, this is the
way it really works.  Instead, she comes into boot camp
thinking, I sleep with sergeants.  I hang out with
sergeants.  I drink with sergeants.  And now there's a
sergeant yelling at me.  And then I may become PFC and I'm
showing respect to them.  He did that to her.

Connor G , an individual trying to join the military,
trying to figure it out figure it all, dealing with
medication, and trying to know what's going on and here is
the accused who could have been the person who said right
from the beginning, You can't do it.  You're on this
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medicine.  It doesn't work.  Or these are the steps to do
it properly.

And K  C , a respective applicant interested in the
military and this is the interaction that she has with the
accused.  He did harm to those people and that makes this
more aggravating.

So what is mitigating, sir?  Okay.  So why not, you know,
13 1/2 years is a lot, but even 14 months is a lot
considering the mitigation in this case.

MJ: It's nine-and-a-half years now, having consolidated the
specifications.  Just make it clear here.  The maximum
sentence is now 9 1/2 years.

TC (Capt M ):  I apologize, sir, yes.

MJ: It's okay.

TC (Capt M ):  Nine-and-a-half years.  So, of course,
recruiting duty is hard.  You know, you've heard from
Sergeant Bates' wife that recruiting duty is hard.  This
is not why recruiting duty is hard.  Recruiting duty is
not hard because, Oh, I don't know if I'm going to have to
have drunken parties at my house.  I don't know if I'm
going to have to let poolees live in my house?  I don't
know if I'm going to have to cheat on my wife with
poolees.  This is not why recruiting duty is hard.  And
the accused doesn't get to claim the moniker of Recruiting
duty is hard.  He had just gotten there.  He's not at the
end of his three-year tour as the recruiter, having
grinded through two-and-a-half years.  And he sits there
and he trips up at the end.

September and November, he's in recruiter's school; one
week of PARS; two months of on-the-job training.  He had
basically just started when all this misconduct picks up.
So we don't get -- he doesn't get the break of "recruiting
duty is hard."  That is insulting to recruiters who have
suffered through why it is hard.

His prior service.  Okay.  Because of his good prior
service, he should be mitigated what he did here.  Well,
first of all, he reenlisted in 2010.  And, sir, based on
your experience, I think you can assume that he wasn't
promised a free tour.  You just get to relax, we'll pay
you, you'll get your rank, and you'll just get to hang
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out.  He was probably promised the same thing he was
promised the first time, that you're going to get a
paycheck and you're going to get an opportunity to succeed
in the military, to possibly increase in rank, but we're
going to expect that you work for it and that you work
hard.  That's the agreement.  And there are plenty of
Marines who have come before him who have been on
deployments and have received Combat Action Ribbons who
are dealing with some issues that he may be dealing with
and still come home and make the right choices and don't
do the things that he did.

We talked about that maybe the things from his past have
caused him a personal struggle.  He was at a low moment in
his life.  So maybe he goes out and drinks with his
friends.  Maybe he cheats on his wife with 22- or
23-year-olds, maybe that's his misconduct.  That's not his
personal struggle here.  His personal struggle here is
that he has an opportunity to now be a 25-year-old who has
a reason to hangout with these kids and that's what he
did.  Using his prior service to explain that is
disingenuous.

Effect on the family.  This -- whatever you do today, sir,
is going to hurt his family, that's obvious.  But rarely
do we have a case where the family is so intimately
involved.  E  Bates was at some of these parties.  She
knew what was going on.  She knew the people here.  I
talked to her.  You heard me.  Obviously, she doesn't know
the ins-and-outs of recruiting and the mission and all of
the rules.  But it's not a stretch to think she could be
sitting there at this drinking party thinking, Oh, there's
kids underage.  I know my husband's recruiting these
people.  He's also hanging out and boozing with them.
This is probably not the best choice.

So we have that context.  Well, look she's there.  She
knows what's going on.  And then we have the last two
years.  And again, sir, this is no fault of Sergeant
Bates' that he has for the last two years been basically
hanging out at his house.  That is part of the
investigation and the judicial process that is not
Sergeant Bates' fault.  But it also is an opportunity for
his family.  Rarely do the family of criminals get a
two-year window that says, Okay, we are going to have this
individual before they're adjudicated sit at home, get
paid, call in once a day, show up once a week.  They were
given a two-year head start to plan for this day.  Whether
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or not they plan for it, whether or not they are set up
for success after this is not fair mitigation here.  They
were given every opportunity to deal with misconduct that
he committed, that his family was aware of.  Whether or
not they made the choices, that's on them, sir.

So okay.  With misconduct and properly looking at the
mitigation, why is the sentence that we're asking for 14
months, a BCD, E-1, an appropriate fine.  Why is that just
based on the principles that we look at as a society?
Well, first, retribution.  Punishment for punishment sake.
This is bad.  He just did it because he wanted to do it.
He broke multiple rules with multiple individuals over a
long period of time and he should be punished for that.
This is not a single slip up.  This is not a, Oh, I had
one bad day.  That's not this case.

And so he should be punished for his actions.  And that 14
months is punishment.  That is the 14 months that he stole
from the Marine Corps from the day he started recruiter's
school until the day he sat down is a 14-month period
time.  The deal he got from the Marine Corps is we're
going to train you up and you're going to go out and
recruit.  The Marine Corps didn't get their side of the
bargain.

But it's not just, Okay, that's a convenient, you know,
analogy, Captain M , 14 months here.  Fourteen months
is also appropriate because he still doesn't get it.  When
we look at specific deterrence and rehabilitation were
also looking at, Does he get it and is he ready to better
himself in the Marine Corps, out in society?  And the
government will submit to you that he doesn't.  That this
is not -- today you heard apologies to his family members.
You heard apologies to his fellow recruiters.  You didn't
hear any apologies to the four people that appear on the
charge sheet.

And we've provided you his fitreps.  Or, and you'll see
his most recent fitrep and it's not to show you that the
accused is not in height and weight standards.  But that's
indicative of the fact that he's not taking active steps
to better himself, to take advantage of these two years to
be ready to change and to do something.  He doesn't get
it.  He doesn't understand the serious nature of what he
does.  He doesn't understand why it was wrong.  He doesn't
understand the right people to apologize to.  And the 14
months in the brig is going to give him the time to figure
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it out and, hopefully, to better himself.  So that when he
does get out and he goes home, he works with his br other,
he's a better member of society; and also to ensure  he
doesn't do things like this again.

Then we have protection of society and specific
deterrence.  Does the government believe that Serge ant
Bates is a harm to society?  Probably not.  But wha t did
Sergeant Bates do?  He was given a position of auth ority;
that there was no reason to envision that 25-year-o ld Joe
Bates married with a kid living in Bloomington, Ill inois,
would have any reason to be interacting with all th ese
high school kids; to have a chance to sleep with th ese
recent high school graduates; to have -- hanging ou t with
them.  But he used his position as a Marine Corps
recruiter to have that opportunity.  And so maybe w e don't
need to set a sentence to make sure he doesn't, you  know,
hide in bushes.  But we sure need to make sure that  he is
not using the Marine Corps image to cause any more harm.
That's what the bad-conduct discharge makes sure of ; that
he's not leaving these doors and having the ability  to
talk about his great Marine Corps career and this g reat
Marine he is to do any more harm.

And finally, general deterrence and good order and
discipline.  A message must be sent to those who kn ow of
his crime, these crimes and who will potentially he ar from
them.  And what is the message that must be sent?  Sir,
this is not how you can act.  And when we talk abou t
recruiting as a hard duty and important duty and wh en we
send you through this training and when we talk you  about
some how to interact with poolees and how to proper ly
convey the Marine Corps and why it's important that  we
uphold the image and why it's important for our mis sion to
have the best and the brightest, that we are not ju st
blowing smoke.  That that's not just stuff we are p utting
on T-shirts and creeds and on buildings, but that i t
actually matters.  And that when we tell you to fol low the
rules, you do it.  And that certainly applies to
recruiting.  That when we tell you, Don't sleep wit h these
people, don't sleep with them.  When we tell you, D on't
hang out with these people, don't hang out with the m.
When we tell you, Do not drink with these people, d on't
drink with them.  I don't know if we specifically t ell you
not to shoot up your walls, but let's just hope you  got
that.

But also on a bigger picture, when we tell you the rules,
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when we say that you are an NCO, you're expected to mentor
and train junior Marines, that you listen to the rules.
We don't just sit in our classes and take it all in and
again, Okay, they want me to do this or whatever and then
you just turn your back and you do whatever you want
because that's what he did.  So reducing him to E-1 makes
sure that he doesn't have the power over anybody else.
And sending him to the brig for 14 months and kicking him
out of this organization with a bad-conduct discharge
sends a message; that this misconduct will not be
tolerated.  And that when we train to do the right thing,
we mean it and that should mean something to you as well.

Sir, he abused his power.  He harmed the uniform, the
organization, the members of the DEP, the poolees on that
charge sheets.  Because of that the appropriate sentence
in this case is E-1, 14 months, a fine for the damage
done, and that he leaves the Marine Corps with a
bad-conduct discharge.

Thank you, sir.

MJ: Defense?

DC (Capt M ):  Yes, sir.  Sir, misconduct does not occur in a
vacuum.  That's why we have sentencing.  The merits phase
focuses on the misconduct in question and the sentencing
phase is really designed as a broader inspection of not
only what happened but why.  Who is the person who took
these actions that were the subject of a court-martial?
This is a foundational bedrock of military justice.  It's
why we have the sentencing pillars.  It asks the
questions -- or it necessarily implies that different
kinds of people commit offenses.  That's why we have
specific deterrence.  Some people commit crimes with
malice.  Some people are generally evil people.  But some
people are obviously good people who just made the wrong
decisions.  We have to look at that.  

We recognize that the nature and the degree of the offense
changes even within, you know, different instances of a
specific offense.  That's why we look at punishment and
retribution.  How bad was this conduct?  And this -- we
have this because we necessarily realize that we as people
as human beings are shaped by the circumstances of our
situation.  Nothing we do happens in a vacuum.  We are
greater than the sum of our mistakes.  And that might
sound like some throwaway, hyperbole line, but it's not.
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It's really goes to the heart of why we even have this
hearing.  We need to look beyond the misconduct as to what
exactly was going on, the greater situation, to determine
what is appropriate.

And that's really the purpose of this hearing.  It's
designed to provide us a greater understanding not only of
what has happened, but what we should do to counterbalance
that.  And when you look at Sergeant Bates' misconduct,
when you look through it, when you look at him, when you
look at the circumstances of what was going on in his
life, you've reached the inevitable conclusion that
Sergeant Bates is not an evil person.  He was never acting
with malice.  He was never intended to harm anybody.  He's
just a good person who was at a low point.  In his words,
the lowest point in his life, who made poor decisions.

Sergeant Bates went to boot camp in 2006.  He went to MCT,
he went on boot leave.  He met E , the woman who would
later become his wife in 2008.  That same year, 2008, he
had a son, H , who is now six years old.  By the time
he went on recruiting duty, he had completed two combat
tours in Afghanistan.  And these weren't combat tours in
the sense that he was deployed to a combat zone.  These
were combat tours in the sense that he was exposing
himself to combat.  He was an artilleryman, but as you
heard, he was also conducting other types of operations,
mounted and dismounted security patrols, humanitarian
operations, supply convoys.  He ran the gamut.  You heard
that on his first deployment, he deployed three days after
his son was born, but he didn't get an opportunity to meet
him.  When he got back, he met his son when he was eight
months old.  These are -- and I know these are situations
that are common across Marines, but this is something that
affected Sergeant Bates.  This is a sacrifice that
Sergeant Bates specifically has made in service to our
country and the Marine Corps.

Now, as you were just talking about combat tours, you
heard that he was exposed to 14 IED blasts.  At one point,
an individual detonated an IED in front of him.  He saw
somebody explode.  Somebody was trying to kill him and he
witnessed that person explode in front of him.  On another
occasion, he was close enough to an IED that thank God he
did not get hit with shrapnel, but the concussion was
enough to knock him unconscious and leave him with a
traumatic brain injury.  And by the time he gets on his
recruiting assignment we can forgo the labels PTSD, TBI,
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but he was suffering from certain things.  He was having
trouble falling asleep.  He was having trouble staying
asleep.  He was having nightmares.  And these were causing
problems with his marital relationship.  And I want to be
very clear.  This does not rise to the level of a defense,
but what it does is it allows us to understand exactly
what was going on in Sergeant Bates' life when this
misconduct occurred.

And with all this going on in the background, when he
shows up for recruiting duty, he is not assigned -- a new
recruiter, he is not assigned to a recruiting station or
even a recruiting substation, but to a permanent contact
station.  And as we know that is a satellite office that
is often staffed by one man and is often times at a great
distance from any other Marine Corps installation.  In
this case, the closest Marine station to Sergeant Bates
was 50 miles away, an hour away.  He was truly alone and
unafraid out at this PCS station.  

But as we also know and as we heard from Sergeant Bates,
recruiting is not easy.  You know, Captain M  even
said, Recruiting is not easy.  Captain M  would have
you believe that because he was only on recruiting duty
for 14 months that, Hey, he doesn't get to use the excuse
that recruiting duty is difficult.  That just doesn't make
any sense.  And we know because in this case, his
responsibilities, his duties as a recruiter began to lean
even more on that cracked relationship with his wife,
E  B , until it finally broke.  And after a matter
of months of being on recruiting duty in combination with
all of these other issues he was suffering, they ended up
splitting up, physically separated.

Sergeant Bates isn't doing too well at this point.  He is
generally away from these support structures that he's
normally been able to rely on.  He's physically, literally
removed and isolated from the Marine Corps, from his
fellow Marines.  Now, this is a unique status in a
Marine's career.  As Marines we're used to constantly
being around our comrades, the people we can rely on.
Sergeant Bates didn't have that at this point in his life.

Additionally, he had recently lost the support of his
wife.  They had physically separated.  He didn't have that
support structure to rely on.  And it was at this point in
his life that Sergeant Bates allowed himself to make these
poor decisions.  And that the great bulk of these poor
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decisions were to form social relationships with th e only
individuals that he interacted with on a regular ba sis.
And those are the individuals that he came into con tact
with while he was recruiting.  Now, this -- again, I'm not
condoning this decision.  It wasn't a great decisio n.
However, the context of what's going on in his life  adds
to the explanation as to why Sergeant Bates might a llow
something like this to happen.

And as we just heard because we spent the last two days
talking about it, it resulted in a sexual assault
allegation being made against Sergeant Bates.  And he
spent the next two years of his life under the shad ow of
that allegation.

Now, Sergeant Bates isn't -- I'm not trying to say that
Sergeant Bates is John Basilone, but he certainly i s one
of those number of Marines who has truly gone downr ange,
exposed himself, put his life on the line for his f ellow
Marines and for the mission in Afghanistan.  He sto od
shoulder to shoulder with those other Marines, read y to
lay down his life and, indead, several times, that almost
happened.  He provided service and sacrifice to thi s
country and to our Marine Corps, almost suffering t he
ultimate sacrifice.  Sergeant Bates is more than th e sum
of his mistakes.  And he has the life long physical  and
mental scars and burdens as evidence of that sacrif ice.
It is with this understanding that we can comprehen d what
he has done and it's with this understanding that i t
should shape what we should do in response to his c onduct.
And with that, I will turn to his misconduct.  

It's important to note upfront that Sergeant Bates has
taken responsibility for his actions.  He's pled gu ilty.
It says right in the Manual for Courts-Martial, ple ading
guilty is something that can be taken into consider ation
on sentencing.  And Sergeant Bates has not only ple d
guilty here at court-martial, but when these allega tions
arose out in town, he showed up at the Normal Polic e
Department, waived his right to an attorney, waived  his
right to remain silent, and gave a full accounting of his
actions.  From the very beginning, Sergeant Bates h as
taken responsibility for this and he continues to d o so
today and you heard that in his unsworn statement.

Now, I won't talk too much about some of the offens es.
The first is giving alcoholic beverages to minors.  Now,
certainly this is unacceptable misconduct.  But, si r, as
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you've already stated, he's pled guilty to this out in
town.  He's received a conviction for it out in town and
he paid a thousand dollar fine.

To the -- next, the damage to the walls of the PCS
station.  Now, again, not the best idea to be shooting an
airsoft pistol at the walls of your office, but this was
not a malicious damaging of government property.  He
wasn't shooting the airsoft at the wall with the intent to
damage it.  He said, Occasionally, I would shoot at the
target and I would hit the wall and it would cause some
damage.

And if you look at the pictures and if you remember from
providency, sir, and the extent of that damage was,
essentially, some spackle, some paint, and a little bit of
time to make that happen.  And so, sir, the sentence for
that is very simple.  Make him pay for it.  Literally,
make him pay for it.  An appropriate fine to cover the
cost of damages for repairing that wall, putting it in a
position that it was before he damaged it.

Now, the remaining misconduct is sort of a unique category
offense.  As Captain M  put it, it's a crime -- they
are crimes about relationships with people.  They are
certain aspects of our personal lives that we subject to
regulation when we join the military.  Certain aspects of
our personal lives that in the civilian sector it's a
totally alien concept that that would be regulated; that
somebody could tell you that you can and cannot do that.
We as Americans have the privilege to associate with
whomever we wish.  But again, as I said, when we join the
military, we subject ourself to regulation of that
personal part of our life.  And these regulations
represent the extreme outer boundary of military authority
that reaches so far into our personal lives that they can
actually dictate who we associate with, who we can form
relationships with.

Now, I'm not saying that -- I'm not trying to argue the
policy of these.  And I'm not arguing that these are
illegitimate regulations.  But I'm simply saying that
Sergeant Bates violated the series of orders designed to
dictate our personal relationships at a time when his
personal life was in utter turmoil.  And again, he made
some poor decisions.  But when we look at the context of
what was going on with him when he made these decisions,
while it doesn't excuse it, it certainly lends an



470

understanding as to how someone like Sergeant Bates might
find himself making the decisions that he did.

MJ: I think you're under selling that a little bit, defense
counsel.  That's rule No. 1 as a recruiter.  Okay.  We're
not talking about fraternizing between a sergeant and a
corporal.  Rule No. 1 as a recruiter is your relationship
with those poolees has to be at all times beyond reproach.
That's abundantly clear from all of the evidence,
including the accused's own mouth.  So I think I
understand what you're driving at, but you're understating
that significantly.

DC (Capt M ):  Sir, I would agree with your interpretation of
what you just said.  But as I am stating, we have to ask
ourselves what situation would allow somebody like
Sergeant Bates to breach rule No. 1.  And I think when you
look at the circumstances of what was going on in his
personal life, it indicates that he was dealing with a
personal situation such that he let his guard down to the
point that he allowed himself to make some poor decisions.

Sir, I'm not disagreeing with you there, but I certainly
think that we need to look at the context in which
these -- this misconduct occurred.  We can't just say,
Hey, you breached rule No. 1.  We need to understand what
was going on his life and take that into account to
determine the severity of his misconduct.  Next is -- so
that covers the nonprofessional relationships, his
recruiter responsibilities.

Next, we have adultery.  And this is the same category of
offense which regulates the personal aspects of our lives.
Again, I'm not trying to make a policy argument here.  I'm
not trying to say they're illegitimate regulations, but,
again, there are -- the nature and the severity of offense
can vary.  And in this case, Sergeant Bates was separated
from his wife and that does not excuse his misconduct.
I'm not trying to say that it does.  But again, it does
add context as to what was going on in his life that
allowed him to make these decisions.

And as we discussed on the record during the trial itself,
adultery is also a crime against the family, against E
Bates.  And E  Bates just took the stand and told you
to please send her husband home.  Send her husband home to
her, to their young son, and to their daughter who will be
born in November.  So that leads us to sentencing.  Now
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that we understand what was going on in Sergeant Bates'
life, we have to ask ourselves, How do we respond to that?
In the context of justice, how should we respond that?
What do we do to counterbalance Sergeant Bates' decisions?
And, sir, I would ask you to impose a constructive, not
destructive sentence.  And sir, 14 months is certainly a
destructive sentence.  Fourteen months does not serve any
of the sentencing pillars.

There's no -- Captain M  even admitted, essentially,
there's no issue of specific deterrence here.  There's no
indication that Sergeant Bates is going to go out and
repeat this misconduct.  In terms of general deterrence,
the situations he's already been through and the
punishment that I'm about to ask for is more than enough
to put other recruiters on notice to deter them from this
type of misconduct.

And when you look at the situation, you come to realize
that he has already undergone significant forms of
punishment.  First and foremost, the most obvious, he does
have a civilian conviction out in town for providing
alcohol to a minor.  It's a low-level offense.  He did pay
a thousand dollar fine, but it is punishment.  It is a
conviction for something that he is charged with in this
court.

Next, he suffered for two years under the weight of a
sexual assault allegation that ultimately resulted in his
acquittal.  And while that is not a formally recognized
form of punishment -- and Captain M  would have you
believe that, Hey, it's basically a vacation when he was
getting paid and getting prepared to go to trial -- sir,
that completely ignores the fact that for two years of his
life he had this allegation hanging over his head.  Every
single day he had to think about that.  You can consider
what that did to his life and you can consider that when
imposing a sentence.

The next is a general court-martial conviction itself.
Sir, I don't think I need to harp on this much, but we all
know that the only reason these offenses are at a general
court-martial are because of the offenses for which he was
found not guilty.  These offenses --

MJ: I don't know that I agree with that.  Quite franky, you
can argue that if you want, but I'm certainly not going to
take judicial notice of that.  This is, in my mind, one of
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the most egregious recruiter cases I've ever heard of.
Without the sexual assault allegations, I don't see any
reason why this couldn't have ended up at a general
court-martial without the sexual assault allegation; do
you --

DC (Capt M ):  I would respectfully --

MJ: -- in your extensive experience, Captain?

DC (Capt M ):  I don't pretend to have the amount of
experience that you do, sir.  But I would respectfully
disagree with you that this is a general court-martial
case.  I don't believe -- and Captain M  can
certainly get up here and make a counter-argument -- but I
simply do not believe that this would have been charged at
a general court-martial based on the misconduct that we
have a question here.

Sir, again, I go back to a constructive-versus-destructive
sentence.  Certainly, Sergeant Bates needs to be held
accountable for his actions.  Like you just said, this
conduct is not acceptable.  I'm not standing up here
trying to convince you otherwise.  I don't think anyone
could with a straight face.  He does need to be punished
for his actions.  But we must take into account what he's
already been through, what was going on in his life at the
time he committed these offenses, and look into the future
to see how we accomplish the purposes of sentencing.  And
in addition, how we can set up Sergeant Bates for
rehabilitation.  That is something that we need to
reconsider -- or to consider.  

And there are two important things that I would just note.
First, he has a child due in November, his second child.
He is going to now have two children and all the financial
responsibility that goes along with that.  You heard E
Bates on the stand saying, I have to go back, move myself
out of my apartment into another place by myself with my
son.  I'm going to have to give birth to my daughter in
November.  It will be extremely difficult for her to do
that without Sergeant Bates.

Then next -- and this -- it's apparent that you disagree
with me on this, sir, but I simply do not believe that the
government did not even ask for a dishonorable discharge.
I do not believe that a dishonorable discharge is
appropriate in this case.  And again, I would respectfully
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disagree with you, sir, that this case would've even ended
up in a general court-martial if it weren't for 120
offenses.  And, sir, aligned with that I would ask you to
not impose a dishonorable discharge merely because we
would not be in this forum if it weren't for the offenses
for which he was found not guilty.  And, sir, it's already
apparent that you disagree with me on this, but I would
make the argument that this would have ended up at a forum
ultimately where a punitive discharge would not have been
authorized.  And -- 

MJ: Oh, and now it doesn't even rate a special court-martial?

DC (Capt M ):  Sir, I believe that --

MJ: Really?

DC (Capt M ):  Sir, I believe that this could have ended up
at a summary court-martial.  I believe I can say that with
a safe -- a summary court-martial board waiver for the
misconduct absent the 120 offenses is feasible.  

Now, sir, taking all of this into consideration, the fact
that -- and I would specifically point you to that fact.
The fact that Sergeant Bates -- we are focused in on a
period of his life that occurred two years ago, over a
matter of months.  You can look beyond that, sir.  And I
would encourage you to look beyond that.  Look to his
service in combat.  Look to the things that he suffered
there, the things that he endured, his service throughout
that time period, the effects that that will have on him
for the rest of his life.  Look at that the
responsibilities he continues to have to his family.  The
fact that he has a daughter that will be born soon.  The
fact that he has a wife, a child that he's financially
responsible for.  And as Captain M  said, it's up to
Sergeant Bates to set himself up for success and he's done
everything he can to do that.

And I would ask the Court to balance -- giving him the
ability to go on to succeed with the requirement that we
hold him accountable for his actions.  I would ask the
Court to balance whatever sentence you decide to give him
using those two factors.  And, sir, as I already said, I
think 14 months is -- I think that is far and afield from
satisfying the sentencing pillars.  I think it's extreme.
I think that we can achieve specific deterrence, general
deterrence, and punishment without going to that extreme.
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Again, we already have a general court-martial conviction
for these offenses.  We have the fact that he has a
civilian conviction out in town.  The fact that he's paid
a fine out in town.  

And we also have mitigating circumstances, his service.
The fact that he has a family that he's responsible for.
The fact that he's pled guilty against her.  His conduct
may be inappropriate, but he stood in front of this court
and took responsibility for it.  He stood before a civ --
he didn't stand before a civilian court, but he took
responsibility for that misconduct and you can consider
that.

And with that, considering everything that was going on in
Sergeant Bates' life, I would -- the defense would request
that you impose 30 days confinement, reduction to E-3, and
an appropriate fine for the damage to the wall of the
permanent contact station.

Sir, I know have been talking for a while, but I will just
leave you with one parting thought.  Sergeant Bates,
again, we've talked about his prior combat service.  He
missed one of this child's births as a result of service
to the Marine Corps and to our country.  I ask that you
honor that service by tempering justice with mercy and
allow him -- and award him a sentence that allows him to
be present at the birth of his second child in November.
And with that, we ask for 30 days confinement, reduction
to E-3, and an appropriate fine for the damages to the
walls of the permanent contact station.

Thank you, sir.

MJ: Captain?

TC (Capt M ):  Sir, there were two potential issues that I
bring up, not to be petty, but just simply for protection
of the record.  One, based on the argument of defense, the
accused has pled guilty to willfully damaging the PCS
station walls.  Defense counsel has now argued that he did
not -- he did that with no specific intent to injure or
damage walls.  So I am concerned that as a providency
issue.  The second issue, sir, is maybe I missed it, but I
do not believe there was evidence put on of the being
knocked unconscious and having a severe concussion that
caused the TBI.  If I missed that, that's fine.  But I
don't know if that's necessary to inquire further as to if
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there's a 706 issue here.  I did not hear that during
Sergeant Bates' unsworn statement.

MJ: Did you just say that, Captain M ?  I never heard you
say that the accused was knocked unconscious.

DC (Capt M ):  If I did, it was a -- I was merely referring
to the fact that it resulted in a traumatic brain injury.

MJ: I heard that there was something that caused -- I mean,
quite frankly, I don't know what caused the traumatic
brain injury.  And anything that the defense counsel
argued is argument.  I am only going to use what's been
offered, which quite frankly, is not a lot in terms of, I
was diagnosed with it.  There were 14 soft hits out there.
As a matter of fact, I think the accused said that --
alluded in his unsworn statement to the fact that he
thought the TBI was actually as a result of his service as
a canon cocker and the gun actually going off.

TC (Capt M ):  Yes, sir.

MJ: Which strikes me as a little bit unusual --

TC (Capt M ):  Yes, sir.  

MJ: -- myself.  But I'm certainly not going to -- the defense
counsel did not say anything that I interpreted as causing
any further concerns with regard to the TBI.  If you did
say that -- I don't even think you said it, quite frankly,
Captain M .  

So you might have misunderstood that or -- 

TC (Capt M ):  I could have, sir.  I'm just bringing it to
the Court's attention.

MJ: Okay.  And with regard to the willful destruction of
government property -- again, I submit to you that the
defense's argument there, that while it qualifies as
willfully damaging property because, essentially, I was
shooting knowing that I was going to hit the wall, it's
not entirely inconsistent with what the accused actually
testified to, which was, I wasn't intentionally trying to
damage the walls so much as I was intentionally firing the
gun in there knowing it would damage the wall, which is
sufficient to support the plea.  So I don't see any reason
to inquire any further into that.  I don't believe that
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it's inconsistent with the pleas.  I continue to fi nd your
pleas provident in that regard and I will continue to
accept them.  

Prior to closing to deliberate, I would note here - -
Sergeant Bates, for you in particular -- to the ext ent
that the defense or the trial counsel may have sugg ested
that we should downplay the importance of your mili tary
combat record in particular, I give that no weight in
credence.  The trial counsel was attempting to argu e
something else, I believe was where he was going wi th it.
For somebody sitting in your shoes, you may have he ard him
say something like you should just discount the fac t that
I'm a combat-wounded veteran.  That is certainly no t what
I understood him to be driving at and I will give
absolutely appropriate weight and consideration to your
combat tour -- tours, two of them; understand that?

ACC: Yes, sir.

MJ: Okay.  It's not lost on any Marine court-martial  that your
service to your country in that regard is always a crucial
component of sentencing and you will get due weight  and
consideration.

Court's closed for deliberations.

[The court-martial closed for deliberations at 1045 , 
14 August 2014.] 

[The court-martial opened at 1103, 14 August 2014.]  

MJ: Court's recalled to order.  All parties are pres ent that
were present when the Court closed for deliberation s.  

Accused and counsel, please rise.

[The accused and his counsel did as directed.] 

MJ: Sergeant Joseph D. Bates, United States Marine C orps, it
is my duty to inform you that this court-martial se ntences
you as follows:

To be reduced to pay grade of E-1; 
To be confined for a period of 12 months;  
To forfeit all pay and allowances; and  
To pay a fine of $1000;  
To be discharged from the service with a bad-conduc t  
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   discharges.   

You may be seated.

[The accused and his counsel did as directed.] 

MJ: Defense counsel, can I have the second half of the
pretrial agreement?  

DC (Capt M ):  Yes, sir.  The court reporter has it.  

MJ: I'm looking at what's been marked as Appellate Exhibit
XVII.  

Do you have a copy of it there, Sergeant?

ACC: Yes, sir.

MJ: According to Paragraph 1, the convening authority can
approve the bad-conduct discharge that I awarded. 

Do you understand that?

ACC: Yes, sir.

MJ: With regard to confinement, the confinement of 12 months
may also be approved.  It indicates in the first portion
of that second paragraph that if you're found not guilty
of the charges and specifications to which you've entered
pleas of not guilty -- which is in fact what has occurred
here -- and therefore, you've only been convicted of the
charges and specifications to which you have pled
guilty -- which, again, is correct and which is what
occurred here -- than all confinement in excess of six
months will be suspended for the period of confinement
served plus 12 months thereafter, at which time unless it
is vacated beforehand, that suspended portion will be
remitted without further action.

Do understand that that is the clause that will kick in
here?

ACC: Yes, sir.

MJ: So he can approve the one year of confinement, but he has
the suspend everything in excess of six months for that
period of confinement served plus 12 months thereafter.  
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Is that your understanding as well?

ACC: Yes, sir.

MJ: Now, the second clause there.  The "alternativel y"
language does not kick in since you were found not guilty
of those offenses.  

Do you understand that? 

ACC: Yes, sir.  

MJ: All right.  But then, the last portion of the pa ragraph
does apply, where it says that this agreement const itutes
your request for and his approval of deferment of a ll of
the confinement that's suspended pursuant to the te rms of
this agreement and the deferment for the days of go od time
that you'll earn while in confinement prior to the
convening authority taking action on your sentence.   And
that period of deferment runs from today until the date
that he acts on your sentence.  

Do you understand that?

ACC: Yes, sir.

MJ: You have no protection on forfeitures or fines.  So the
total forfeitures of all pay and allowances and the  $1000
fine may be approved as adjudged.  

Do you understand that?

ACC: Yes, sir.

MJ: And the reduction to pay grade E-1 may also be a pproved as
adjudged.  

Do you understand that?

ACC: Yes, sir.

MJ: And then there were no other lawful punishments so
Paragraph 5 has no applicability.  And that has the
signature of all of the parties.

Do you understand then fully the effect that the pr etrial
agreement has on the sentence adjudged by the Court ,
Sergeant Bates?
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ACC: Yes, sir.

MJ: Do counsel for both sides concur with my explanation to
Sergeant Bates of the provisions and effect of the
sentence limitation portion of the pretrial agreement?

TC (Capt M ):  Yes, sir.

DC (Capt M ):  Yes, sir.

MJ: I find the pretrial agreement as a whole to be in accord
with appellate case law, not contrary to public policy or
to my own notions of fairness, and the agreement is
accepted.  I also have here what's been marked as
Appellate Exhibit XX, which is the appellate and posttrial
rights form.  It's a three-page document.  On the last
page of that document, is that your signature above your
signature block?

ACC: Yes, sir.

MJ: Prior to signing this document, did you read it over
completely and discuss it with your counsel?

ACC: Yes, sir.

MJ: Do you understand all of your appellate and posttrial
rights?

ACC: Yes, sir.

MJ: The document indicates that you want your copies of the
record of trial and the staff judge advocate
recommendation delivered to Captain C .  

Is that where you want those to go?

ACC: Yes, sir.

MJ: Very well then it will be attached to the record of trial
along with all of the other prosecution, defense, and
appellate exhibits. 

Anything further from either side prior to adjourning the
Court?

TC (Capt M ):  No, sir.
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DC (Capt M ):  No, sir.

MJ: Okay then, this court martial is adjourned. 

[The court-martial closed at 1108, 14 August 2014.] 

[END OF PAGE]  
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Marine Aircraft Group 16, Third Marine Aircraft Wing, 
Marine Corps Air Station Miramar, California 

a. INITIAL DATE 1 b. TERM 

19 Oct 09 4 yrs 

7. PAY PER MONTH 
8. NATURE OF RESTRAINT OF 9. DATE(S) IMPOSED 
ACCUSED 

a. BASIC b. SEA/FOREIGN c. TOTAL 
DUTY 

$2,1 93.90 None $2,1 93.90 
II. CHARGES AND SPECIFICATIONS 

10. CHARGE 1: VIOLATION OF THE UCMJ, ARTICLE 120 

Specification 1: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, did, at or near San Diego, California, on or about 17 November 2012, commit a 
sexual act upon Lance Corporal K  L. H , U.S. Marine Corps, by causing penetration of the 
said Lance Corporal H 's vulva with the said Corporal Newlan's penis, when he knew or reasonably 
should have known that the said Lance Corporal H  was unconscious and unaware the sexual act 
was occurring due to the said Lance Corporal H 's consumption of alcohol. 

Specification 2: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, did, at or near San Diego, California, on or about 17 November 2012, commit a 
sexual act upon Lance Corporal K  L. H , U.S. Marine Corps, by causing penetration of the 
said Lance Corporal H 's vulva with the said Corporal Newlan's penis, when the said Lance Corporal 
H  was incapable of consenting to the sexual act because she was impaired by an intoxicant, to wit: 
alcohol, a condition that was known or reasonably should have been known by the said Corporal Newlan. 

(SEE SUPPLEMENTAL PAGE 1) 

Ill. PREFERRAL 
11 a. NAME OF ACCUSER (Last. First. Ml) I b. GRADE I c. 

ORGANIZATION OF ACCUSER 

C , M  A. PFC HQHQRON, MCAS Miramar, CA 

I e.¥ Nvt~ 2or..J 
hs in cases of this character, personally appeared the above named 

accuser this If day of unc.. , 20~, and signed the foregoing charges and specifications under oath that he/she is 
a person subject to the Uniform Code of Military Justice and that he/she either has personal knowledge of or has investigated the matters set 
forth therein and that the same are true to the best of his/her knowledge and belief. 

J. J. C  HQHQRON, MCAS, Miramar, CA 
Typed Name of Officer Organization of Officer 

CAPTAIN, USMC TRIAL COUNSEL 
Grade and Service Official Capacity to Administer Oaths 

(See R. C.M. 307(b)-must be commissioned officer) 

DD FOR~58, MAY ~WOO ORIGINAL 



/ 

12. On /~!..lM-L I I ' 20 _i_L , the accused was informed of the charges against him/hef and of the name(s) of 

the accuser(s) known to me. (See R.C.M. 308(a)). (SeeR. C.M. 308 if notification cannot be made.) 

D. J. S  MAG-16, 3d MAW, MCAS Miramar, CA 
Typed Name of Immediate Commander Organization of Immediate Commander 

SERGEANT MAJOR, USMC 
de 

ature 

' IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 

13. The sworn charges were received at Q~ lC: hours, II ~~ 20 t ~ -- ~L . 
at ' "'~''Ill"" A,r C-<t-{~ ~roJ.j) ~ ~ 

Designation of Command br 

Officer Exercising Summary Court-Martial Jurisdiction (See R. C. M. 403) 

FOR THE1 COMMANDING OFFICER 

D. J. S  SERGEANT MAJOR 
Typed Name of Officer Official Capacity of Officer Signing 

SERGEANT MAJOR, USMC 
Grade 

qnature 

V. REFERRAL; SERVICE OF CHARGES 
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY b. PLACE c. DATE 

OCT 
..., '" 

3d MAW MCAS Miramar, CA v ./ 

Referred for trial to the General court-martial convened by GCMCO #1 -13 

Dated 27 February 20 13 -- , subject to the following instructions: None. 

~l/11/lllllllllllllllllllllll by llllllllllllllllll/l/lllllllll/1111 of lllllllllllll/lllllllllllllll/lllllllllllllllllllllllllllllllllllllllll/1 
'\ Command or Order 

-~J-- ./ 
COMMANDING GENERAL 

J 
S. W. B  
Typed Name of Officer Official Capacity of Officer Signing 

"' '~ 
MAJOR GENERAL, U.S. MARINE CORPS 

Grade l-.--/'; 

r-- _____ , 1 
15. On ~~ (:!.... --.:::lk-::::::·..!..!t-u,u,b,L!,t..-~~---- , 20 i ?> , I (caused to be) served a copy hereof on (eael'l e~ the above named ace~-~ 

J. J. C  CAPTAIN, U.S. MARINE CORP~~ "'"" 
Typed Name of Trial Counsel Grade or Rank of Trial Counsel ~- --

ORIGINAL 



1. NAME OF ACCUSED (Last, First, Ml) 

NEWLAN, Joshua D. 

SUPPLEMENTAL CHARGE SHEET 1 OF 2 

I. PERSONAL DATA 

2. SSN 

 

CHARGE II: VIOLATION OF THE UCMJ, ARTICLE 134 

3. RANK/RATE 4. PAY GRADE 

Cpl E-4 

Specification: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, a married man, on active duty, did, at or near San Diego, California, on or about 17 November 
2012, wrongfully have sexual intercourse with Lance Corporal K  L. H , U.S. Marine Corps, a 
woman not his wife, which conduct was prejudicial to good order and discipline in the armed forces and 
was of a nature to bring discredit upon the armed forces. 

CHARGE Ill: VIOLATION OF THE UCMJ, ARTICLE 107 

Specification 1: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, on or about 14 March 2013, when asked by Special Agent Albert P , Naval 
Criminal Investigative Service, "Did you have sexual intercourse with Lance Corporal H ?", did, with 
intent to deceive, make to the said Special Agent P  an official statement, to wit: "No, not to my 
knowledge," which statement was totally false, and was then known by the said Corporal Newlan to be so 
false. 

Specification 2: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, on or about 14 March 2013, when asked by Special Agent A P , Naval 
Criminal Investigative Service, "Did Lance Corporal H  tell you no or refuse to have sexual relations 
with you?", did, with intent to deceive, make to the said Special Agent P an official statement, to wit: 
"I don't recall ever being in a situation with her for her to have said no or refuse to have sexual relations 
with me," which statement was totally false, and was then known by the said Corporal Newlan to be so 
false. 

(SEE SUPPLEMENTAL PAGE 2) 

DD FORM 458, MAY 2000 
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1. NAME OF ACCUSED (Last, First, Ml) 

NEWLAN, Joshua D. 

SUPPLEMENTAL CHARGE SHEET 2 OF 2 

I. PERSONAL DATA 

1

2. SSN 

 1

3 . RANK/RATE 

Cpl 1

4. PAY GRADE 

E-4 

Specification 3: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, on or about 14 March 2013, when asked by Special Agent A  P , Naval 
Criminal Investigative Service, "Did a male discover you and Lance Corporal H  in your truck and 
knock on your truck window?", did, with intent to deceive, make to the said Special Agent P  an 
official statement, to wit: "I don't remember ever being in my truck with Lance Corporal H  or any 
female, so no," which statement was totally false, and was then known by the said Corporal Newlan to be 
so false. 

Specification 4: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, on or about 14 March 2013, when asked by Special Agent A  P , Naval 
Criminal Investigative Service, "Did you help dress Lance Corporal H  after the male had knocked 
on your window?", did, with intent to deceive, make to the said Special Agent P  an official statement, 
to wit: "No, not to my knowledge," which statement was totally false, and was then known by the said 
Corporal Newlan to be so false. 

Specification 5: In that Corporal Joshua D. Newlan, U.S. Marine Corps, Marine Heavy Helicopter 
Squadron 462, Marine Aircraft Group 16, Third Marine Aircraft Wing, Marine Corps Air Station Miramar, 
California, on active duty, on or about 14 March 2013, when asked by Special Agent A  P , Naval 
Criminal Investigative Service, "Did you help remove Lance Corporal H  from your truck?", did, with 
intent to deceive, make to the said Special Agent P  an official statement, to wit: "No, not to my 
knowledge," which statement was totally false, and was then known by the said Corporal Newlan to be so 
false. 

DO FORM 458, MAY 2000 ORIGINAL 



NAVY-MARINE CORPS TRIAL JUDICIARY 
WESTERN JUDICIAL CIRCUIT 

U N I T E D S T A T E S 

v . 

Joshua D. Newlan 
Corporal 
U. S. Marine Corps 

1. Nature of Motion. 

GENERAL COURT-MARTIAL 

MOTI ON TO DISMISS 
(SELECTIVE PROSECUTION/ 

UC I ADDENDUM) 

15 Jan 2014 

Through counsel, t h e accused in thi s General Court-Martial respectfully 

moves to dismiss all charges and specifications with prejudice based on 

selective prosecution and unlawfu l command inf l uence . In the alternate, 

Defense requests (1) that LCp l H  be r ead her 31 (b ) rights prior to and 

during the court-martial proc eedings and be given a n opportunity to speak 

with a defense counsel , and (2) t hat defen se be a llowe d to argue the 

existence of an aggressiv e pol itical climate affecting the prosecution of 

alleged sexual assault c rimes . 

2 . Summary of Fac t s 

a. Cpl Newlan is charged wi th t wo violation s of Ar t i c l e 120 (sexual 

assault), five violations of Art i c l e 107 , and one viol ation of Article 134 

(adultery) o f t h e UCMJ. 

b . Facts Regarding the Alleged Incident . On the night of 16 November 2012 

LCpl H  was on du ty and was prohi bited from con s uming a l cohol . 

c. Sgt B  walked with LCpl H  to Brewski ' s bar and p ased her 

an alcoholic beverage, whic h she consumed . 

d. Cpl Newlan's vehicle was backed into a parking space facing the 

entrance of Brewski's Bar . 

e. After a period of t i me , Cpl Newlan and LCpl H  began playing pool 

together. 
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f. A  A , a civilian at the bar who talked with LCpl H , 

testified at Cpl Newlan's Article 32 hearing. 

g. Below is summary of Ms. A 's testimony at the Article 32 hearing: 

(statements are approximate) (Attachment 1 - Article 32 Audio) 

i. LCpl H  was flirting with Cpl Newlan. (1:14:13) 

ii. It appeared that LCpl H  wanted to have a "one night 

stand with Cpl Newlan." (1:13:50) 

iii. LCpl H  was trying to isolate Cpl Newlan. (1:15:00) 

iv. Sgt B  appeared upset, and stuck in the 'friend-zone' 

(i.e. he had an unrequited attraction towards LCpl H ). (1:16:35) 

h. In a statement to NCIS on 16 January 2013, Ms. A  stated that Cpl 

Newlan appeared more intoxicated than LCpl H  prior to both of them 

exiting the bar. (Attachment 2 - Ms. A 's NCIS Statement ) 

i. LCpl H  told Officer E  of SDPD that she may have kissed Cpl 

Newlan while inside the bar. (Officer E / SDPD Report) 

j. On 4 December 2012 Sgt B  informed NCIS of the following: 

(statements are approximate) (Sgt B 's NCIS Statement) 

i. LCpl H  told him that she was going to go smoke with 

Cpl Newlan outside the bar, and she then exited the bar. 

ii. Sgt B  looked outside the entrance of the bar and 

observed LCpl H  and Cpl Newlan walking through the parking lot. 

iii. Sgt B  then asked LCpl H  if she was okay, which 

she responded to by smiling and nodding. 

k. At an Article 32 hearing, Sgt B  stated that LCpl H  appeared 

perfectly coherent prior to exiting the bar. (1:33:15 -Attachment 1) 

l. The bouncer who sat at the entrance of the bar facing Cpl Newlan's 

vehicle did not notice anything unusual in regards to Cpl Newlan and LCpl 

H . (NCIS ROI re Mr . O  
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m. Sgt B  also provided the following information at the Article 32 

hearing: (s tatement s are approximate) (Attachment 1) 

i . Approximately 30 minutes after leaving the bar, he 

allegedly discovered LCpl H  and Cpl Newlan engaged in a sexual act in 

Cpl Newlan's vehicle. (1:34:25) 

n. A civilian, J  F , was with Sgt B  in the parking lot when 

Sgt B  allegedly discovered LCpl H  and Cpl Newlan. 

o. Mr. F  will testify that LCpl H  appeared to b e faking her 

level of intoxication after exiting the vehicle. 

p. Sgt B  took LCpl H  to his barracks room, where she later awoke 

in his bed dressed in different clothes. 

q. Sgt B  called authorities and reported an alleged sexual assault 

after escort ing LCpl H  to his barracks room . 

r. When LCpl H  awoke, she was interviewed by SDPD and stated the 

following: (statements are approximate) 

i. No crime was committed. 

ii. She was not a victim. 

iii . She did not want to get Corporal Newlan into trouble. 

iv. She only remembered playing pool and then awaking in the 

barracks room. 

v. (She also refused to participate in a SANE exam.) 

s . SDPD relinqui shed primary investigative jurisdiction to NCIS on 21 Nov 

2012; NCIS assumed jurisdiction. 

2013) 

(Attachment 3 - NCIS ROI dated 17 January 

t. LCpl H  was interviewed by NCIS o n 29 November 2013 and the 

following statemen ts were made: (s tatements are approximate) (LCpl H  

NCIS Statement - audio) 
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i. LCpl H  states that her statement doesn't matter 

because she doesn't remember what happened. ( 11:00) 

ii. Agent P  states that it was a very traumatic event and 

that Cpl Newlan lucks out in the process; however, with her cooperation he 

won't luck out. (24: 30) 

iii. Agent P  states that if "we" can prove that you were 

drugged then that's huge because then he's a predator. (25:25) 

iv. Agent P  tells LCpl H  to let him help her not be 

just another victim. (26:15) 

v. Agent P  cuts LCpl H  off when she appears to start 

saying that she doesn't want to participate. (28:13) 

vi. Agent P  tells LCpl H  that he is the last person 

that she will have to talk to about the incident . (28:35) 

vii. Agent P  tells LCpl H  that she has a support 

system. (30: 00) 

viii. Agent P  states that she is not the last victim to pass 

out . ( 3 1 : 1 0 ) 

ix. Agent P  tells LCpl H  that it takes a strong 

person to come out and say that they drank too much but that they didn't 

deserve what happened to them. (31:35) 

x. LCpl H  states that she doesn ' t know how to explain 

what she doesn't remember. (32:45) 

xi. Agent P  tells her that she did not consent to the act 

because she doesn't remember what happened . (33:15) 

xii. LCpl H  says that she does not want to participate. 

(35: 27) 

xiii. Agent P  suggests that she participate. (35:27) 
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xiv. Agent P  says that he has a duty to protect the next 

'gal' from being taken advantage of. (37:20) 

xv . Agent P  says that Cpl Newlan had a calculated plan and 

that he went to the bar, slipped her something, and timed the effects. 

(53:00) 

xvi. Agent P , again, encourages LCpl H  to participate. 

u. At an Article 32 hearing, LCpl H  sat with trial counsel at their 

desk until defense made an objection . 

v. Cpl Newlan was interviewed by NCIS on 14 March 2013 and the following 

statements were made: (statements are approximate) (Attachment 4 - LCpl 

Newlan NCIS Statement - Audio) 

i. Agent P  told Cpl Newlan that he was not picking sides. 

ii. Cpl Newlan told SDPD on the night of the alleged incident 

that he did not remember what had happened. 

iii. Cpl Newlan stated that he did not recall engaging in the 

alleged acts with LCpl H . 

iv. Agent P  read Cpl Newlan his Article 31 rights and had 

him swear to his statement. 

w. At the Article 32 hearing, LCpl H  stated the following: 

(statements are approximate) (Attachment 10 - Article 32 Hearing, LCpl 

H 's Testimony) 

i. That when defense counsel tried to call and set-up a time 

to talk with her, that she responded by saying that she needed to talk with 

her attorney, who she later identified as trial counsel . 

ii. That she had told agents and medical personnel that she 

did not want to participate , but she had not "directly" told trial counsel 

that she did not want to participate. (35:00 - 37:30) 
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iii. That she did not know or could not know whether Cpl Newlan 

was blacked out when she allegedly engaged in a sexual act with Cpl Newlan. 

x . LCp l H  has not been charged with violating the duty order 

prohibiting the consumption of alcohol, fraternization, adultery, or sexual 

assault against Cpl Newlan. (48:55) 

a. Facts Regarding UCI. A "Heritage Brief" was given at MCRD Parris 

Island on 19 April 2012 , (similar briefs have been given across the Marine 

Corps ) wherewith the CMC stated: (bold font added for emphasis) (Attachment 

5) 

i. "What I am talking about is, for days, the whole world, all 

they knew about us was all of our females are being gang raped, and at the 

Barracks -- the prestigious home of the Commandant, at 8th & I -- is binge 

drinking, and if you don't drink, and drink hard with us, then you are not 

part of the gun club, and you are not part of the boy's fraternity." 

ii. "I had general officers there , I had the Sergeant Major 

there, I had my lawyers there, I had the female-- the women from the 

Barracks, I had the CO of the Barracks, I had female commanding officers 

there, I mean this was-- I wasn't stacking the deck like I was trying to 

torque the truth into something that sounds good for us. I didn't do that ." 

iii . I want everybody in here to understand one thing. We got 

12,000 female Marines on active duty in the Marine Corps. The other 190,000 

are males. Those 12,000 Marines are my Marines, the same as the other 

190,000. They are my Marines. And I don't mean like look how proud I am, look 

at me. I am the Commandant, and those 12,000 Marines mean as much to me as 

you staff sergeant, you, you, and you. They mean as much to me as you do. And 

I will tell you what, this past year, we had 348 sexual assaults in 2011 and 

you go -- males in here, I know exactly what you are thinking : well it's-

it's not true; it's buyer's remorse; they got a little bit liquored up and 
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ended up in t h e rack wi th corporal, woke up the next morning, pants were 

down, what the hell happened? Buyer ' s remorse. Bullsh it . I know fact. I know 

fact from fiction. The fact of the matter is: 80 percent of those are 

legitimate sexual assaults. Not all o f t h em are rap e , not a l l of them-- by 

the way, none of them are s n eaking behind a bush with a ski mask on and 

grabbing somebody, snatch ing them int o t h e bush . That ' s not it . We have got 

Marines that are predator s. We got Marines that sit around and think , okay. 

There is a good looking, young lance corporal that just checked in out of A 

school and I am going to plot over t h e next month or two on how I am going to 

get into h er pants. And we do . It usually involves alcohol . And the next 

thing I know, I got one of my young, female Marines, that's been assaulted . 

iv . And why wouldn't women-- why wouldn't female Marines come 

f o rwar d ? Because they don't trust us , they don ' t trust the command , they 

don't trust the leadershi p , they don ' t trust the fact that the commanding 

officer or the sergeant ma j or will actually do something, or they are 

embarrassed . 

v. Now , woul d we stand by -- all my male brothers -- would we 

s t a nd by -- I don't care . All of us , fema l es and males -- would we stand by 

and watch 10 percent of t h e Marine Corps get assaul ted , beat up, assaulted, 

whatever -- hel l no, we wouldn't do that . None of u s woul d, not one of you 

would do that. And yet we stand by and a l low t h is to happen to 10 percent 

l et's j ust say it is six percent of our females . Okay. Let ' s say I 

overreported it , I am guessing high, six percent of our females , we wouldn't 

do i t . 

v i . Talk to the females. Talk to the female Mari nes that are 

her e. You know, don't just sit around and go , well s hi t I am a staff 

sergeant, hell, man I - you kn ow, I'm macho, I mean , I know who I am. If you 

don't believe me, you talk to our femal e Marines here. And you might find one 
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and you might f i nd two who will go, "Hey , Commandant, it never happened to 

me . " Okay. I mean I would hope that we got some females that it never 

happene d to or we would real l y be in big troub l e. But you talk to a bunch o f 

o u r female Marines and you ask them. 

vii. Okay? Am I happy about a sexual assault? No, I'm not. Do I 

feel b e t ter that I got one of my female Marines to step forward? You bette r 

believe it. You better believe it. I want that to happen . Because I want my 

commanding officers , I want my sen ior enl isted, to go, "okay, we got it. 

We're not gonna just blow this off. We're not j ust gonna go, eh." 

y . Mandatory SAPR training was provided throughout the Marine Corps. 

z. The following are portions of the SAPR Powerpoint training: 

(Attachment 6) 

a. Slide 17 states that rape can happen to a nyone and clarifies by 

only mentioning females or gender neutral types (grandmothers, mothers, 

sisters, working women , students, children) 

b. Slide 18 only uses female pronouns to identify victims while 

highlighting myths regard i ng rape. (e.g. 'She said no, ' and 'Women secretly 

want to be raped.') 

c. Slide 19 acknowledges a myth that men can be raped; however, it 

clarifies that males are the mos t common perpetrators. 

d . Slide 21 again provides an a l leged myt h i nvo l ving a women, and 

the language , " Rape happen s when a guy gets turned on sexually and then 

cannot control himself, " and "Forcing a woman to h ave sex under any 

circumstances is rape." 

e. S l ides 23 and 24 attempt to d istingu ish between rape stereotypes 

and truth. The examples distinguish between a preda t or attacking a women as 

the stereotype, and the truth being that "he can and does look like any 

Marine ... he is the handsome guy she met at the barracks. " 
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f. Slide 26 states that the vast majority of sex offenders 

committing rapes are a small percentage o f male Marines. 

g. Slide 27, again, only uses male pronouns to identify a rapist 

profile. 

h. Slides 29 - 32 provide recommendation for preventive action for 

women; the slides clearly discuss how to not become a victim. 

i. Slide 33 - 36 provide recommendation for preventive action to 

men; however , the slides clearly focus on how not to victimize a female. 

aa. LCpl H  and Sgt B  may have attended both the Heritage Brief 

and SAPR training. 

bb. Since the start of the Heritage Briefs in early 2012 , Defense counsel 

are not aware of any Article 120 cases at LSSS-Miramar that include a female 

defendant. 

cc. On 27 August 2013 , LtCol D  M  testified in a sexual 

assault case, United States v . Byron L. Scott, as follows: 

a . Sir, were there any other factors that you could think of that 

it caused the colonel to place PFC Scott on restriction? A. I -- current 

command climate. I mean, sexual assault --all of them are treated very 

seriously as criminal acts and so he acted accordingly. Lots of pressure from 

higher headquarters to make sure that not only are we taking care of the 

victims but we are, you know, preventing the assailants from continuing to do 

that sort of behavior. (Attachment 7) 

dd. On 21 March 2013, Reservist Judge Advocate, Major , acting as an 

Article 32 officer in a sexual assault case, United States v. B , made 

the following observation: 

i. These cases (sexual assault against a child with motive 

latent mother) put the government in a quandary. Because of the political 
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climate the government is almost forced to move forward to court-martial on a 

case that will result in an acquittal. (Attachment B) 

b. On 2 January 2013, Reservi st Judge Advocate and Federal 

Prosecutor, Major L  , acting as an Article 32 officer in a sexual 

assault case, United States vs. Williams, made the following observation: (In 

a case involving sexual assault allegations made by a wife against her 

husband.) 

i. It was disturbing that in many of the charges and 

specifications the evidence obtained by the government's own witnesses flatly 

disproved them at the very outset of the hearing. In other words, the 

original charge sheet as a who l e should have never been submitted for 

preferral, as it did not even meet the most basic of principles of 

prosecution: due diligence. The most cursory investigation into the evidence 

that the government had gathered would have been sufficient to not even 

consider ... (Attachment 9) 

3. Discussio n 

a. Summary o f Law. 

(See UCI discussion in UCI motion) 

The Fifth Amendment to the United States Constitution prohibits the 

federal government from depriving a person of life, liberty or property 

without due process of law. Although the Fifth Amendment contains no 

explicit reference to "equal protection," the Supreme Court has indicated 

that the concept is part and parcel of due process considerations that 

require that the government deal with persons in a reasonable fashion, both 

in substance and in procedure. See Bolling v. Sharpe, 347 U.S. 497 (1954 ) 

An accused must demonstrate that (1) although there are others 

similarly situated who have not been prosecuted, the accused has been singled 

10 



out for prosecution, and (2) that the government's selection of him has been 

selected for prosecution for an impermissible reason, such as his race or 

religion or in an attempt to frustrate his constitutional rights. Wayte v. 

United States, 105 S. Ct. 1524, (1985) See also United States v. Ross, 719 

F.2d 615 (2d Cir. 1983); United States v. Greene, 697 F.2d 1229 (5th Cir. ) 

Gender is a protected class under the Fifth Amendment. Furthermore, the court 

in U.S. v. Martinez, explains that a defendant, hoping to prevail in a 

selective prosecution case, must first make prima facie showing that he has 

been singled out for prosecution while other similarly situated and 

committing same acts have not. Id., at 686 F2d 334 (1982). To prove the 

discriminatory effect in a race-based selective prosecution claim, defendant 

must make a credible showing that a similarly-situated individual of another 

race could have been prosecuted for the offense for which defendant was 

charged, but was not. u.s. v. James, 257 F.3d 1173 (lo th Cir. 2011) See 

U.S. v. Khanu, 664 F. Supp. 2d 28 (D .D.C . 2009) (Committed roughly the same 

crime under roughly the same circumstances but against whom the law has not 

been enforced . ) 

The court in United States v Berrios identified how political agendas 

can influence selective prosecution in stating, "(S)elective prosecution then 

can become a weapon used to discipline political foe and the dissident. The 

prosecutors objective is then diverted from the public interest to the 

punishment of those harboring beliefs with which the administration in power 

may disagree." Id., 501 F.2d 1207, 1211 (2d Cir. 1974). Although, this is a 

Federal case , the language deserves some attention . Article 36, UCMJ states, 

in pertinent part, as follows: 

(a) Pretrial, trial and post-trial procedures, including modes of 
proof, for cases arising under this chapter triable in courts-martial, 
military commissions, and other military tribunals, and procedures for 
courts of inquiry, may be prescribed by the President by regulations 
which shall, so far as he considers practicable, apply the principles 
of law and the rules of evidence generally recognized in the trial of 
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criminal cases in the United States district courts , but which may not 
be contrary to or inconsistent with this chapter. 

(b) All rules and regulations made under this article shall be uniform 
insofar as practicable. Art . 36 , Uniform Code of Mi l itary Justice 
(emphasis added) . 

Thus there is a clear and expressed pre f erence for uniformity across all 

Federal jurisdictional lines, from mil itary tribunals to Federal district 

courts. 

A selective prosecution motion is considered waived where the accused 

does not raise the objection before please at trial. United States v. El-

Amin, 38 M.J. 563 (A.F.C . M.R . 1993) 

The Firs t Prong (others similarly si t uated who have not been 

prosecute d) : In this case the Complainant and the Accused are similiary 

situated, and have apparently committed the same alleged acts. However, Cp l 

Newlan has been treated as a suspect, while LCpl H  has been treated as a 

victim. The similar facts are numerous. Most glarying is that Sgt B  

observed a perfectly coherent LCpl H  exit a bar and then walk across a 

parking lot with Cpl Newlan where he l ater found them inside Cpl Newlan's 

pick-up truck. There is no evidence on how LCpl H  and Cpl Newlan 

entered the vehicle, or what initially occurred in the vehicle. Both parti e s 

allege that they do not recall what occurred in the vehicle . LCpl H  may 

have performed any number of sexual acts or improper conduct towards Cpl 

Newlan while in the vehicle, and while he was impaired by the effects of 

alcohol . Facts strongly suggest that she was attracted to Cpl Newlan and was 

interested in a sexual encounter. Meanwhile, facts suggest that Cpl Newlan 

did not premeditate a sexual assault as his vehicle was parked squarely in 

front of the bar and its bounder. A civilian witness actually described Cpl 

Newlan as more intoxicated than LCpl H  prior to exiting the bar, and 

that neither party were capable of making consenual decisions. There are 
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disparate facts about what occu rred when Cpl Newl an a n d LCpl H  exited 

the vehic le, which can be argued tit for tat . I n b r iefly addressing this, 

two points were readily clear from the begin ning (1) the bouncer and other 

persons, less motive latent than Sgt B  who allegedly saw and made the 

report, did not find the situat i on alarmi ng, and (2) t he government accept s 

that a "perfectly coherent" LCpl H  does not remember what happened, 

while the government rejects t hat a walking-and - talking , but otherwise 

intoxicated Cpl Newlan does not remember what happen e d . It seems that the 

government wi l l argue that an apparently coherent pe r son may be in a black

out state , yet argue that Cpl Newl a n was apparent l y coherent and made fals e 

official statements about his memory and the assault. To argue otherwise 

would suggest that LCpl H  sexually assaulted a Cp l Newlan who was 

otherwise impaired. Thi s contradictory ration a l e demonstrates an unfair 

application of the law . 

Th e Second Prong. (the government's selection of Cpl Newlan has been 

invidio u s or in bad faith , in that he has been selected for prosecution for 

an i mpermi ssible reason, such as his race o r religion or i n an attempt to 

frustrate h is constitutional rights.) Surely , Cpl Newlan has been treated 

unfairly because he is a male. It is unjus t ifiable u nder the circumstances 

for the government to so strongl y presume that LCpl H  did not perform a 

sexual act on Cpl Newlan whi l e he was incapable of consenting due t o alcohol. 

Faced with similar facts, similar d i screpancies, and arguably equal motives 

to exaggerate, the governmen t has chosen t o favor LCpl H  from the 

beginning, as is refe l cted i n the NCIS interviews of LCpl H  and Cpl 

Newlan. That same favor has carried into the prosecution of Cpl Newlan. 

explanation of thi s aggressive and discrimiante treatment is clear when 

viewed in the light of the words of the Heritage Bri e f and SAPR trainings. 

It is hard to ignore the strikingly simi l ar anectodotes given in these 
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trainings and the narrative created by NCIS and the prosecution. LCpl H  

has sa id no crime was committed , that she was not a victim. She has 

expressed a desire to not participate with SDPD and NCIS, and has "not 

direct l y" i nformed trial counsel that she does not want to participate. 

However, NCIS has told her that she did not con sent, that she was a victim, 

and has otherwise carried this narrative forward. No doubt, the pressure to 

prosecute sexual assaults has been driven fr om our Nation's Commande r and 

Chief and Congress down to all service branches. In response, the Commandant 

has placed males under attack. This is readily apparent in the Heritage 

Brief and s ubsequent SAPR trainings . Such trainings have tainted the 

investigative and prosecturial process. 

Consent cannot occur where a person was incapable of consenting because 

of impairment by intoxication, regardless of whether a pers on i s distressed 

or calm afte r learning of an alleged encounter. The government has failed to 

apply the law equally in handling Cpl Newlan and LCpl H , by ignoring 

LCpl H s actions towards Cpl Newlan, particularly as she smiled and 

nodded while walking across that parking l o t. 

afforded equa l protection. 

Cp l Newlan has not been 

At an absolute minimum, a prima facia case been presented by the 

defense. The disc r iminate treatement stands in the tall shadow of the 

current "political climate" created by the trainings mentioned above. Cpl 

Newlan now faces the deprivation of his life, as he faces life in 

confinement, which is death in the hands of the Gov ernment through 

confinement. Meanwhile, LCpl H , similarly situated , avoids any 

disciplinary action. Cpl Newl a n has been read his rights, and placed in an 

accusatory position against the United States Government, where anything he 

says or does can be used against him, a nd wil l most likely be used against 

him as he is required to defend himse lf against the buffetings of the United 
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States Government. LCpl H , however, is being favored by the United 

States Government, and the only real perceiveable difference is her gender. 

She speaks freely , even when making seemingl y incrimating statements, such as 

her comment at the Article 32 that she did not know whether Cpl Newlan was 

impaired at the time of the al l eged incident. Her cooperation is coddled in 

the apparent fear of a chil l ing effect on future victims, while the 

encouraging effects of excusing misconduct when LCpl's faced with 

disciplinary action fail to take accountabil i ty . The lack of sexual assault 

allegations or other allegations of misconduct against females in these cases 

by the government strongly suggest a discriminatory motive. 

For the reasons above, the Defense respectfully requests an equal 

application of the laws prescribed by our United States Government, and that 

all charges be dismissed. 

Additional UCI Argument . The court in Berrios identified how political 

agendas can fuel selective prosecution. In this case , the poliltical agenda 

is evident in the "political climate" created by the Heritage Brief and 

follow-on SAPR trainings . This polit i cal climate is acknowledge by both 

Senior Members of the Marine Corps, LtCol M , and persons outside

looking-in, Reservist Major Week. 

The language in the Heritage Brief mirrors the l anguage of NCIS, 

referring to the male as a predator, and describing a factual scenario 

involving a Cpl and LCpl, alcohol , and the barracks. However, the dominant 

tone in the trainings is that the female i s the victim and the male is the 

assailant. This creates a culture of gender bias. The same influence that 

has been projected on the government in the prosecution of these cases has 

been excerted on potential members, and persons involved in the judicial 

process. 
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4. Burden of Proof 

a. The burden of persuasion is on the defense as the moving party and 

the s t a ndar d of proof is by a preponderance of the evidence per R. C. M. 905(c) 

to s h ow "some evidence• of UCI; after t his is established, then the burde n 

shifts to the government to show beyond a reasonable doubt that UCI doe s not 

exist . 

5. Relief Requested. 

The d efense respectfully requests that the Court dismiss the Arti c l e 

107, Article 120, and Article 134 charges with prejudice. In the alternat e , 

Defen se r e quests that LCpl H  have her Article 31(b) rights read to h er 

before , a n d dur i ng the court-martial procee ding. In addition, defense 

respect f u l l y requests a preliminary ruling on the admission of argument and 

e xamination related to LCpl H 's potential assault of Cpl Newlan . 

6 . Evidence. 

1. Attachment 1: Article 32 Audio ICO Cpl Newlan (Ms.  and Sgt 

B ' s Testimony) 

2 . Attachment 2: Ms. A 's NCIS Statement. 

3 . Attachment 3: NCIS ROI dated 1 7 Jan 2013. 

4 . Attachment 4 : Cpl Newlan NCIS Statement - Audio. 

5. Attachment 5 : Transcript of Heritage Brief (Pa rri s Is land ). 

6. Attachment 6: SAPR Brief Slide s. 

7 . Att a chment 7: Portion of trans cript of LtCol M  3 9a 

Testimony . 

8 . Attachment 8: Portion o f IO Report reo u . s. V S . Boze ma n . 

9 . Att a chment 9: Portion of IO Report reo u.s. vs. Williams. 
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10. Attachment 10: Article 32 Hearing Audio (LCpl H ' s 

Testimony) 

11. Also see items submitted with other motions or already a 

part of the record to include: Officer E SDPD Report, Sgt B ' s 

NCIS Statement , NCIS ROI re Mr. O  and LCpl H 's NCIS statement 

(audio). 

7 • Argument . 

If opposed, the defense requests oral argument on this motion. 

/Is// 
K. C  
Defense Counsel 

/Is// 
E.V. R  
Defense Counsel 

*************************************************************************** 
A true copy of this motion was served on the Court and trial counsel via 
electronic mail this 15 day of January 2014. 

/Is// 
K. C  
Defense Counsel 
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/Is// 
E.V. R  
Defense Counsel 



,4\ Place 
f4Date 

NCISRA MIRAMAR fA. . 
16Jan13 ~ 

STATEMENT 

1, A  A  ·ARo, CIV, 474-08-8640, make the following free and voluntary statement to 
M A . Special Agent whom I know to be a Representative of the United States Naval 

Criminal Investigative Service. I make this statement of my own free will and without any threats J4Ll 
made to .me or promises extended. I fully understand that this statement is given concerning my 
knowledge of rape of LCPL K  H  

For identification pwposes I am a white female born in Virginia MN on 24Nov85. I have blond hair 
and bl~e eyes. I am 5'4'' tall and weigh 140_pounds. I currently reside ~t   

   I am currently employed at  . My 
telephone nwnber is . - . · . 

· I arrived at Brewski's bar at about 9pm to play pool. I ordered a beer, then scoped out the pool tables. 
There were two marines playing at one of the tables, so I challenged them. One was tall, skinny, and 

(\/\ .looked to be about 21-22. The other was average height, husky, and I later found out his name is M-
f~ C . We played .a couple games, then a girl walked over and challenged for the table. I later found 

out her name· is·K  H . She was there with her male friend who is also a ·marine. I don,t · 
remember his name. He was skinny and of average height. · 

') 
.J 

K  and I got on well because we are both originally from Minnesota. We talked quite a bit 
through the night regarding Mi~esota, the marines, wo~ and so on. We exchanged phone numbers . . 

f\1\ She told _me how she had previously known the taU, skinny marine from a class they had previously L1/l 
tt*i taken. She was very interested in him and flirted with him through-.out the night In our talking, she rr-t 

.had made it clear to me that I was to back off of him because she was interested. She made comment 
that ~he wasn't looking for a relationship. 

Page I of3 
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Continuation ofvolWltary sworn statement of M _A  A  ARO, CIV, 474-08-8640 ./¥) 
on 16Jan13 

Around midnight, I was getting a little antsy and was ready to head home. C  and I had hit it off 
pretty well as friends, and he had told ine he was going to drive back to base. I didn't want him to 
drive, so I told him he could crash at my place and I would bring him back in the morning · for his /)tJ 

· vehicle. He agreed .. 

K  her fiiend, and the tall, skinny guy had walked outside the bar about 10-15 minutes before 
C  and I did. When we left, we ran int() K 's friend just outside the door. 1 asked where the 
others were because I wanted to say goodbye. He told me K  and the tall skinny guy were in the IJLJ fit truck. He g~stured acro_ss the parking lot, directly outside of Brewski' s doors. He asked· for my phone"' '7 
number, wh~ch I gave him. C  and I left and went to my place. We went to sleep and I brought 
him to his truck in the morning. 

The following day, _I texted K  but never received a response. It was either the following day or 
the day after, I can ~t remember which, K 's friend texted me. I jokingly asked him why K  
hadn't texted back, and he said she ·had lost her phone. I asked him if she and the tall skinny guy had 

f1A_ hit it off, and he said that things got crazy. I asked him what happened. He said that after they left the (99. 
f41 \ bar, they went to someone's house for an after party. The cops showed up, one marine \Vas handcuffed 

and they used a swab in his mouth. I don't remember if he said the marine was arrested or not. I told 
) him I was glad I hadn't gone with them. 

It is~· ~-__: n that K  WaS very ~ntoxicated and the tall skinny guy was just as intoxicated as 
her, · ~ot more . K  made her interest. in him very well known to me while we talked, and she , 

1\.fl flirt · i and leaned against him through-out the night. The tall skinny guy was interested in .4:[_ 
'Fl'"t her as well. Gi.ven the situation, I do not fee] that a rape occurred as it seemed to be consensual on 

both ends. · 

Both K · and the tail skinny guy were pretty far gone, arid I don't think ·either one could consent to 
M having sex at that point. However, unless .someone heard K  tell him to stop, I don' t feel he can /-J9 
l'\ be blamed in this situation. . · 

Besides myself, K ~s friend would be the best other witness because he was there the whole night 
and he seemed less iritoxicated than the others. The security guy would be the only other witness I can /¥f 
think of, but he has to deal with a lot of people coming and going a.Qd I doubt he would remember this 
particular instance. · 

1bis statement, consisting of this· page and 2 other page(s) was typed for me by Myself with A  
P , Special Agent as we discussed its contents. I have read and understand the above statement. 

c-..At\-- -thaveJx:en giveoJhe,gpPQrtunity~to,make,an;y.cChanges,or..corrections.I.d.esire..tomake.and.hav~. placed .ffi. ........ -
) my initials over ·the changes or corrections. Thi~ statement is the truth to the best ofn1y knowledge 

and belief. 
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Continuation of voluntary sworn statement of 

_A  A  ARO, CIV, 474-08-8640 /Jtj
on 16Janl3 

Around midnight, I was getting a little antsy and was ready to head home. C  and I had hit it off 
pretty well as friends, and he had told me he was going to drive back to base. I didn't want him to 
drive, so I told him he could crash at my place and I would bring him back in the morning for his .fJL} 
vehicle. He agreed. 

K , her friend, and the tall, ski.nny guy had walked outside the bar about 10-15 minutes before 
C  and I did. When we left, we ran into K 's friend just outside the door. I asked where the 
others were because I wanted to say goodbye. He told me K  and the taiJ skinny guy were in the l2rl 

{¥t truck. He gestured across the parking lot, directly outside ofBrewski's doors. He asked for my phone-'ry 
number, which I gave him. C  and I left and went to my place. We went to sleep and I brought 
him to his truck in the morning. 

The following day, I texted K  but never received a response. It was either the following day or 
the day after, I can't remember which, K 's friend texted me. I jokingly asked him why K  
hadn't texted back, and he said she had lost her phone. I asked him if she and the taU skinny guy had 

f:lA_. hit it off, and he said that things got crazy. I asked him what happened. He said that after they left the (IJ.. 
r-v \ bar, they went to someone's house for an after party. The cops showed up, one marine was handcuffed 

' " and they used a swab in his mouth. I don't remember if he said the marine was arrested or not. I told 
) him I was glad I hadn't gone with them. 

It is my opinion that K  was very intoxicated and the tall skinny guy was just as intoxicated as 
her, if not more so . . K  made her interest. in him very weiJ known to me while we talked, and she 

f\1\ flirted with h~ and J~ed a_gainst him through-out the night. The ~1 skinny guy was interested in .4i
FTT her as well. G1ven the situation, I do not feel that a rape occurred as 1t seemed to be consensual on 

both ends. 

Both K  and the tall skinny guy were pretty far gone, and I don't think either one could consent to 
fV\ having sex at that point. However, unless someone heard K  tell him to stop, l don't feel he can 1-J!) 
f""'\ be blamed in this situation. . 

Besides myself, K 's friend would be the best other Witness because he was there the whole night 
and he seemed less intoxicated than the others. The security guy would be the only other witness I can ./Jtf 
think of, but he has to -deal with a lot of people coming and going and I doubt he would remember this 
particular instance. 

This statement, consisting ofthis page and 2 other page(s) was typed for me by Myself with A  
P , Special Agent as we discussed its contents. I have read and understand the above statement. 

· · .~ ~-· ~-1-Jta:ve.,been· g.l:voo theoOppoftunity-<t-o,make'·'any'ehanges"urcurrections·' f"de-stre lornake·m1d'1iav~ ptat:ed · ffi .. , _,_ · 
j my initials over the changes or corrections. This statement is the truth to the best of my knowledge 

and belief. 
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Continuation of voluntary sworn statement of 

_A  A  ARO, CIV, 474-08-8640 

  
Sworn to and subscribed before me this I {1 day of_-:Y._4_.J ____ in the year ZpJ 3 at 

Witnessed: ~ 

NCIS 5580126 (112001) 
Page 3 of3 

Representative, Naval Criminallnv~-tigative Service 
AUTII: DERIVED PROM ARTICLE 136, 

UCMJ (lO U.S.C. 936) AND 5 U.S.C. 303 

(Formerly NCISFORM 016/04-8h 



U.S. NAVAL CRIMINAL INVESTIGATIVE SERVICE 

REPORT OF INVESTIGATION (INTERIM) 17JAN13 

SEXUAL ASSAULT - ADULT {II) CONTROL: 20NOV12-MWMM-6022-8SMA 

S/NEWLAN, JOSHUA DEIMON/CPL USMC 
M/W/MEE4/S/210689438/1SJUN88/SH , PA 
SUPP: HMH-462, MAG-16, 3RDMAW, MCAS MIRAMAR 

V/H , K  L /LCPL USMC 
F/W/MEE3/S/469216791/01JUN90/ROCHESTER, MN 
SUPP : HQ&HQ SQUADRON, MCAS MIRAMAR 

COMMAND/MARINE HEAVY HELICOPTER SQPADRON 462/01462 

MADE AT/MWMM/RESIDENT AGENCY MIRAMAR/AL P , SPECIAL AGENT 

REFERENCE {$) 
(A) NCISRA Miramar ROI (OPEN ) /20NOV12 

EXHIBIT(S) 
(1 ) IA: RESULTS OF CRIMINAL HISTORY CHECKS OF V/H /20Nov12 
(2) IA: RESULTS OF CRIMINAL HISTORY CHECKS OF S/NEWLAN/20Novl2 
{3) I A: RESULTS OF CONTACT WITH DETECTIVE G  N

SDPD/21Nov12 
(4) I A: RECEIPT AND REVIEW OF THE SAN DIEGO POLICE DEPARTMENT 

REPORT/21Nov12 
{5) IA: RESULTS OF V/H 'S SRB REVIEW/28Novl2 
(6) IA: RESULTS OF S/NEWLAN'S SRB REVIEW/28Novl2 
(7) IA: RESULTS OF V/H 'S INTERVIEW/29Novl2 
(8) IA : RESULTS OF INTERVIEW OF A  G , CIV/29Nov12 
(9) IA: RESULTS OF CONTACT WITH V/H /03Decl2 
(10) SWORN STATEMENT OF SGT S  W  B  jR, 

USMC/04Dec12 
(11) IA: RESULTS OF INTERVIEW OF SGT S  W  B  JR, 

USMC/04Decl2 
(12) IA: RESULTS OF REVIEW OF V/H 's MEDICAL RECORDS/06Dec12 

(Le ss Command s) 
(13) I A: RESULTS OF PARKING LOT SCENE E~~INATION/14Decl2 
(14 ) IA: RESULTS OF SCREENING INTERVIEWS/18Decl2 
(15) IA: RESULTS OF INTERVIEw OF J  A. F , CIV/10Jan13 
(16) IA: RESULTS OF OBTAINING CAC PHOTOGRAPHS/11Jan13 
(1 7) IA: RESULTS OF SECOND CONTACT OF J  A. F , 

CIV/15Jan13 
(18) SWORN STATEMENT OF A  A  ARO , CIV/16Janl3 
(1 9) I A: RESULTS OF SHOWING A  A  ARO, CIV CAC 

PHOTOGRAPHS/16Janl3 

EXECUTIVE SUMMARY 
1. On 17Nov12, V. M. T , Criminal Investigator, Criminal Investigation 
Divis i on , Marine Corps Air Station Miramar (MCAS), reported on same date, in 
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U.S. NAVAL CRIMn,.~L INVESTIGATIVE SERVICE 
CONTROL:20NOVl2-MWMM-6022-8SMA 17J.ANl3 

the early morning hours, V/H  was raped off base in the parking lot of 
Brewski's Bar located at 8670 Miramar Road, San Diego, CA, 92126. T  
relayed V/H  and Sgt C  B , Headquarters and Headquarters 
Squadron (HQ&HQSDN), MCAS Miramar were at Brewski's Bar and consumed 
alcoholic beverages. I>,t some point, V/H  became very intoxicated and 
became separated from B . B  searched for V/H  and located her 
in the parking lot, in a pick~up truck, engaged in a sexual act. T  
relayed the registered owner of the pick-up truck was identified as 
S/NEWLAN. B  interrupted the sexual act and the subject ran away . 
B  brought V/H  to MCAS Miramar and contacted the Provost Marshal's 
Office (PMO), MCAS Miramar. T  indicated Officer S , NFI, San Diego 
Police Department {SDPD), San Diego, CA, was on scene and assumed primary 
investigative jurisdiction under incident number 12110030268. On 21Novl2, 
SDPD reliquished primary investigative jurisdiction. Witness interviews 
and scene examination were conducted. V/H 's medical records and the 
San Diego Police Department {SDPD} report was obtained and reviewed . Comrr.on 
Access Card (CAC) photographs were shown to witnesses for identification 
purposes. This investigation continues. 

NARRATIVE 
1. This reactive investigation was initiated pursuant to suspected 
violations of California Penal Code 26l(a) (3) (Rape Victim Drugged) and 
violation of the Uniformed Code of Military Justice Article 120 (Rape, 
sexual assault and other sexual conduct) . 

-~;;~,. 
2. On 20Novl2, Criminal History checks were completed for S/NEWLAN and ''{ 
V/H . S/NEWLAN was arrested in Youngstown, OH, and was assigned FBI 
number 382894NC4. No other derogatory information was noted. Exhibits (1) 
and (2) pertain. 

3. On 21Novl2, Detective G  N T, Sex Crimes Unit, San Diego Police 
Department (SDPD) was contacted. N  indicated V/H  had refused to 
take a Sexual Assault Response Team examination on two occasions and was not 
returning his telephone calls. N stated on 17Nov12, when SDPD 
Officer'.s interviewed V/H  she stated "no crime" was committed and she 
did not want to get S/NEWLAN into "trouble." N  revealed S/NEWLAN was 
positively identified as the subject from a "curb side line-up." N  
agreed to relinquish primary investigative jurisdiction to NCIS. Exhibit 
(3} pertains. 

4. On 21Novl2, a copy of the San Diego Police Department (SDPD) report 
regarding captioned investigation. V/H  stated she remembered playing 
pool and then waking up in the barracks. V/H  denied remembering going 
out of the bar with S/NEWLAN or getting into his vehicle. V/H  
indicated she did not want a report to be taken, denied a Sexual Assault 
Response Team examination (SART) and asked for her clothing back. Sgt S  
B , Headquarters and Headquarters Squadron (HQ&HQS), Marine Corps Air 
Station (MCAS) Miramar was interviewed and stated he had seen V/H  lea·..re 
the bar with S/NEWLAN. B  located S/NEWLAN's vehicle and saw V/H  
with her shirt on but was naked below her waist. B  noticed S/NEWL.l'\N on 
top of V/H  "doing his thing" and V/H  was not moving . B  noted 
S/NEWLAN exited the driver's side door but did not see V/H  get out. 
B  went to the passenger's side door and observed V/H  "passed out . 
Exhibit (4) pertains. 
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U.S. NAVAL CRIMI~nL INVESTIGATIVE SERVICE 
CONTROL:20NOV12-MWMM-6022-8SMA 17JAN13 

s. On 28Novl2, Service Record Book reviews for V/H  and S/NEWLAN were 
completed. Prior to entry into the Marine Corps, V/H  stated she 
"never" drank alcohol. No derogatroy information was obtained. Exhibits 
(5) and (6) pertain . 

6. On 29Novl2, V/H  was interviewed regarding her knowledge of the 
events leading up to her rape in S/NEWLAN's truck parked in the parking lot: 
of Brewski's Bar. V/H  was reluctant to cooperate with captioned 
investigation. V/H  indicated she did not remember much about the night 
and refused to provide a written statement. V/H  explained her last 
memory was playing pool and then waking up in Sgt. W  B , Jr, 
HQ&HQSDN, MCAS Miramar, barracks room . V/H  admitted she had consumed 
two "Jack and Cokes" and a beer. V/H  recalled B  had told her she 
went outside to smoke a cigarette and admitted she did smoke when she drank. 

V/H  did not remember if she smoked a cigarette or who she may have 
smoked a cigarette with. V/H  stated B  had told her when she did 
no.t come back from smoking a cigarette, he found her in S/NEWLAN's truck . 
V/H  indicated B  commented she may have been drugged because he had 
drunk with her in the past and alcohol had never affected her that way. 
V/H  admitted HI did not drink that much to make me black out." Exhibi t 
(7) pert ains. 

7. On 29Novl2, A  G  President, Goldfingers Gentlemen's Club, was 
interviewe d. G stated he was aware of an incident that took place ~n 
the parking lot during the early morning hours of 17Nov12. G  denied 
having any direct knowledge or possessing details but stated he had heard 
about it from his employees. G  disclosed he heard the incident was 
about jealousy over another girl. Exhibit (8} pertains. 

8. On 03Dec12, V/H  indicated she did not want to participate in 
captioned investigation and signed a Victim Preference Statement (VPS) . 
V/H  provided a medical release to obtain her medical records for the 
treatment she received on 17Novl2, at Naval Medical Center San Diego, San 
Diego, CA. Exhibit {9} pertains. 

9. On 04Decl2, Sgt S   B  , USMC provided a sworn 
statement. .B  indicated on 16Novl2, he and V/H  walked to Brewsld' s 
Bar and arrived at approximately 2120. B  admitted they both drank 
alcoholic beverages and played pool . B  noted V/H  recognized 
S/NEWLAN from the Corporals Course onboard MCAS Miramar. B  stated 
V/H  told him she was going to have a cigarette with S/NEWLAN. B  
said sometime after midnight, he went looking for V/H  and located her 
inside of S/NEWLAN's Chevy pickup truck. B  disclosed the truck's 
windows were fogged up and he seen S/NEWLAN naked from the waist down on top 
of V/H . B  revealed V/H was also naked from the waist down 
and S/NEWLAN's pelvi c was moving up and down on her. B  noticed the 
truck was moving back and forth and V/H  was not moving. B  
described how he had to dress and physically remove V/H  from the front. 
seat of the pickup truck. B  stated he carried her to a curb located 
behind the truck. Exhibit (10) pertains. 

10. on 04Decl2, Sgt B  provided a hand drawn floor plan of Brewski's 
Bar and location of where he and V/H  had played pool-. Exhibit (11) 
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11. On 06Dec12, On 06Decl2, G  S. PI  Naval Medical 
center{NAVMEDCEN) San Diego, San Diego~ CA, provided V/H 1 S medical 
records for her emergency room visit on 17Novl2. V/H ts Emergency Room 
medical records indicated her main complaints were Sexual Assault and Nausea 
with Vomiting. V/H  stated she may have been sexually assaulted early 
in the morning but had no memory of the event. V/H  relayed she felt 
she may have been "slipped a drug." V/H  reported she had "genital 
sorenessfl but did not have any scrapes, cuts or bruises. Exhibit (12) 
pertains. 

12. On 14Dec12, the parking space where S/NEWLAN's vehicle was allegedly 
parked and its relationship to the front door of Brewski's Bar was 
doucumented. As backg~ound, on 04Dec12, Sgt Steven W  B , provided 
a sworn statement which indicated in the early morning hours of 17Novl2, he 
located V/H  inside of S/NEWLAN's vehicle which was located in the 
parking lot of Brewski•s Bar. B  indicated he observed V/H  and 
S/NEWLAN naked from the· waist down and S/NEWLAN' s pelvic was moving up a.nd 
down as V/H  lay underneath him. Measurements from the front door to a 
parking space on the east side, near a palm tree were documented. 
Photographs of the parking lot, the space where S/NEWLAN's vehicle was 
allegedly parked and it's relationship to Brewski's Bar entrance door were 
taken. Exhibit (13) pertains. 

13. On 18Dec12, N , Night. Manager, Goldfingers Gentlemen's Club 
and Brewski's Bar was contacted. N  denied having direct knowledge 
of the incident but admitted he had assisted the San Diego Police Department 
(SDPD) in the early morning hours of 17Novl2, during their investigation. 
N  pointed to two parking spaces located on the eastern side. of the 
parking lot, directly in front or just to the right of Brewski's front door. 

N  indicated the truck was backed into one of the aforementioned 
parking space. N  said he did not ·have any clarifying information. 
O  C ~ Bouncer, Brewski•s Bar, was interviewed. C  stated he 
was the doorman on 16Novl2, and remembered the evening. C  indicated 
the truck where V/H  was located was backed into a parking space on the 
eastern. side of the parking lot. C  stated the truck was either 
directly in front of the Brewskits Bar door or one parking space · to the 
right. Exhibit {14) pertains. 

14. On 10Jan13, J  A. F , CIVj' Yellow Cab taxi driver was 
interviewed_ F  indicated in the early morning hours, sometime in 
November 2012, an unidentified male approached him as he was sitting across 
from Goldfingera Gentlemen's Club. The unidentified male requested a ride 
back to MCAS Miramar. F  recalled he picked up a ''young white male and a 
young white femaleu and took them to a barracks onboard MCAS Miramar. F  
stated he remember the event because the female passenger was "wild drunk." 
F  clarified what he meant by "wild drunk" as the female was sitting 
behind a vehicle next to a palm tree obviously intoxicated. F stated 
when the female entered his cab she was very intoxicated and did not say 
anything. Exhibit (15) pertains. 

15. On 11Jan13, Common Access Cards (CAC) were obtained from Defense 
Manpower Data Center. Exhibit {16) pertains. 
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16. on 15Janl3, J  A. F . CIV, was re-interviewed at Goldfingers 
Gentleman's Club regarding his ability to identify S/NEWLAN, V/H  or Sgt 
B  JR from CAC photographs. F  indicated he did not recognize any of 
the individuals. Exhibit (17) pertains. 

17. On 16Janl3, A  A  AR0 1 CIV provided a sworn statement regarding 
her knowledge of events in the evening of 16Nov12, surrounding the 
accusation S/NEWLAN had raped V/H . ARO stated she arrived at Brewski's 
Bar at approximately 2100. ARO indicated she and V/H  were both from 
Minnesota and had talked throughout the night. ARO stated V/H  had 
"made it clear'' she was interested in a tall skinny guy, later identified ,3.s 
S/NEWLAN, whom she had known from Marine Corps Air Station (MCAS) Miramar. 
ARO stated V/H  had relayed she was to uback off•' of S/NEWLAN. ARO 
disclosed V/H  indicated she was not "looking for a relationship.n ARO 
revealed neither S/NEWLAN nor V/H  could walk straight, but they could 
carry on a coherent conversation although she could detect slurring. ARO 
estimated S/NEWLAN had consumed 5 drinks and 3-4 shots of alcohol. ARO 
estimated V/H  had consumed 3-4 drinks and 3 shots of alcohol. Exhibit. 
(18) pertains. 

18. On 16Jan13, A  A  ARO, was provided Common Access Card (CAC) 
photographs of S/NEWLAN, V/H  and Sgt B , in an effort to identify 
individuals she had described as "tall, skinny guyn; "K  H " and 
"K 's Friend.u ARO was able to identify each person. Exhibit (19) 
pertains. 

19. On 17Jan13 1 Maj S  T , Executive Officer, Marine Heavy Helicopte:c 
Squadron 462 (Ht4H-462) MCAS Miramar was .appraise of captioned investiga·tion. 

20. This investigation continues pending additional witness interviews. 

PARTICIPANTS 
O  C A, SPECIAL AGENT, RESIDENT AGENCY MIRAMAR 
W  V ~ SPECIAL AGENT, RESIDENT AGENCY MIRAMAR 
C . P , SUPERVISORY SPECIAL AGENT, RESIDENT AGENCY SAN D!EGO 

DISTRIBUTION 
NCISHQ;023B 
INFO :LSST MCAS Miramar (Maj M  M ) {H)/HMH-462 

{Commanding Officer) (H)/MWMM/MWFO/MAG~l6 (Commanding 
Officer) (H) 
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The Commandant's "Heritage Brief' Speech 
MCRD Parris Island, South Carolina 

19 April2012 

[04:32] (Attention on deck!) 

Oorah, everybody. Please take your seats. 

Okay. Hey, where are we going to do graduation, Ski? Where are we going to do that 
tomorrow? Doing it on the parade deck out there? 

Good, I hope so. 

Hey, Marines, we are kind of spread out here. 

Now l don't-- All right. You got that. Okay. That's good. This-- see if l can--

You guys can control the sound so I don't get all echo-ey in here. 

This is the last stop of our East Coast Trip. We started at-- really, started three weeks ago down 
in Tampa, down at MARSOC and CentCom and the Marines down there, and then we worked 
our way back up. We haven't finished all of the Washington D.C. area, we gotta get Henderson 
Hall, Marine Barracks 8th & l, and Quantico, we are going to get that next week. But we wanted 
to start down working our way south. Started at Cherry Point yesterday, ended up Camp Lejuene 
last evening. Camp Lejuene today with the Marines from the Division and the MLG, over to 
Cherry-- uh, New River, right after chow down here on a air plane, MCAS Beaufort, MAG-31 , 
and now you. 

So I realize that we're missing some of the staffNCOs and Officers. Our intent was to talk to 
every single staffNCO and officer in the Marine Corps, I mean that is the intent. Now we're 
gonna miss that. We understand that. We got Marines out in Topeka, Kansas, at an RS --a 
substation, we got 'em-- we got 'em in some strange locations. But we are going to go to places 
like Fort Leonard Wood, we are going to go to as many as we can over the next 60 days. Hitting 
the West Coast, all the commands out there. All the way up the MIDPAC, WESTPAC, lwakuni, 
Okinawa, Korea and the goal is to talk to all of the leadership in the Corps and that is the staff 
NCOs and officers. 

[06:52] Now, those of you that know me, I got a lot of faith and trust in our young NCOs. They 
mean a lot to me. And they mean a lot to you because quite honestly all those drill instructors 
over there are sergeants and I got that. But this discussion is among family, not that they are not 
part of the family, but this is a serious discussion and it's among family. And it's not an ass
chewing. So don't walk out of here going, "Holy mackerel, Commandant and Sergeant Major 
Barrett came in here and wore us out." That is not what this is. But we're family here, and like 
dad, we need to talk. 'Cause we need to straighten a few things out. 
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[07:35] Now, you are in a little bit of a cloistered environment down here and I understand that, 
and you should be. In fact a lot of what l am going to talk about up here and what Sergeant 
Major Barrett is going to talk about, hopefully, doesn't happen down here because this is-
everything is pretty structured. But you come from the Fleet Marine Force and you will leave 
here and you will return. So I owe you a sense of where we are and what is happening in the 
Marine Corps. 

Next slide. 

[08:07] When I was going to become-- well, when I found out I was going to become the 35th 
Commandant, I actually started getting asked about it in January, February 20 I 0. And it was real 
secret. And I was the Assistant Commandant-- and by the way, I wasn't looking for this job. I 
was pretty content with where I was in life and I was pretty proud of what had happened and 
what I' d been able to be a part of, pretty-- pretty proud of all that we have done as Marines. But 
in particular, my wife and I and our family looked at ourselves and we said to ourselves-- and 
we said to our kids -- we feel pretty good about this, you know Assistant Commandant working 
for a great guy like Jim Conway-- Carlton Kent was the Sergeant Major - you know, life was 
pretty good. 

[08:50] And then one day, they-- I got called down on a Monday night, about 7:30, down to the 
Chairman's Office, Chairman of the Joint Chiefs. Said, "What do you want to do when you 
grow up?" What the hell kind of question is that? And it began there. So it was finally 
announced in June of2010, and then I became the Commandant on the 22nd ofOctober. But 
during that period of time when people started secretly saying, "Okay. You are going to secretly 
go over and meet the President." " You are going to secretly go over and do this and spend time 
with the Secretary of Defense." And all that stuff, and nobody else knew about it. To include 
that piece of crap newspaper the Marine Corps Times that got it completely wrong. 

[09:36] So I began to write down things that were important to me. I began to write down those 
thoughts as they came. I might be sitting in a formation like this or something-- somebody 
would be talking and it would trigger something and I would write it down. Something that I 
thought that was important to the Marine Corps, to the future of the Corps, something that 
described the Corps that I knew, and I just wrote 'em down. I ended up with about four, five, 
5x8 cards - and the reason I am telling you this is because it is going to relate to that - small 
print as small as I could write it, I would just write a-- just a thought down, usually one line and 
right below that in almost hieroglyphics, I' d write the next thought down. 

[I 0: 14] And so when June-- when June rolled around and I was publically announced by the 
President, I convened a small group of 13 or so Marines, some officers - mostly officers - a 
couple of staffNCOs and one young sergeant - one young buck sergeant who was just a 
superstar. And we put them up at the Navy Annex and they worked and I met with them and I 
handed them that stack of 5x8 index cards, front side, front and back. And I said, "You're the 
smartest Marines I know. You take this, and you turn this-- you go through this, figure out what 
I have said here," because the first thought didn ' t relate to the second thought, the second 
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thought didn't relate to the third or the sixth or the tenth, none of it related. But if you took it all 
and put it together, put it on stickies, put it on a white board, I don't care how you do it, you 
figure it out, but you come back and you tell me what the correlation is between those things that 
I had put down on that paper. And they did. I came back three or four days later-- I mean, 
again, I have my day job as Assistant Commandant, so I was pretty busy. So I would go up there 
late at night and we'd sit there until 8 or 9 o'clock at night. And they showed me all this stuff 
and rendered it down and they said, "Sir, here are these things, and these are the main things that 
are important to you and it's obvious." And that is how we came up with the four priorities of 
the Marine Corps. Number one priority, of course, [unintelligible] everything possible. My 
number one priority is to do whatever is required to provide whatever support, people, money, 
equipment, training to be successful in Afghanistan. Number one. Still is that way today. I had 
three more. 

[II :58] So we got all done with that. I felt pretty good about the document. And I said, "Well, 
what is going to be on the cover of this thing?" I mean that is the first thing, I want the 
document to be readable, I want it to be in my language -- and there are a couple of you here that 
have worked for me in the past. So you know how I write, you know what I think, and my 
language and you can see my fingerprints all through this when you read it. But what's on the 
cover? We fussed with that for a week, I mean I had all kinds -- I had just stuff that was from 
World War II and all this stuff, and it was great, and they would show Combat Camera and they 
worked all night and I came in the next day and there it would be. And I picked this. I said I 
want to take the Marines back -- that read this document -- back to where it all began. Right 
here. I want to come back-- I want to take everybody back to who we are. So it is no mistake 
that the cover ofthis is a Marine that's finishing the crucible, and nobody on the face of the Earth 
appreciates that more than you do, nobody. 

[ 13 : 13] Open that document up and there is a letter in there from me to all the Marines, Sailors, 
and families. And I said thank you for your service, thank you for-- at that point, eight and a 
half years of combat, a lot of sacrifice, all the Marines that we have lost, all the Sailors that we 
have lost, all our wounded, all the family members that allowed their Marine, him or her to 
deploy over and over again, all those family members that took care of kids, and all that and I 
said thank you. And I said thank you to Annette and Jim Conway the 34th Commandant and the 
34th First Lady. And I said thank you for what you did, thank you for your selfless service to the 
Corps, thank you for turning over a Marine Corps to me in such good shape. And then I went to 
what I consider to be the most important part of the document. 

Next slide 

[ 14:02] You remember in this page, it is right after the letter it is a single page, it actually started 
out 14, 15 pages. And that page was 14 or 15 pages worth of hand written notes of who we are, 
who we are as Marines. And there is no mistake that on the cover are young Marines running in 
formation at boot camp. It kind of ties to the front. That whole page, when you read it and I 
wrote-- you know, by the time we redid that over a lot of-- many, many weeks, that product was 
in my words. I had help, but that product was written in my words. And it says, among other 
things in here, it says-- and l talked about by the way the indomitable spirit, which to me is the 
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description of all that you produce here. And you hope to produce that become enduring in the 
Marine Corps. But that indomitable spirit-- but up here, I am going to read it because it gets a 
little hard, it says "This spirit is born though the arduous rites of passage at boot camp and 
officer training, after which a young man or woman is called a United States Marine for the first 
time. Our ethos has been shaped by ordinary men and women, patriots, who showed 
extraordinary leadership and courage, both physical and moral. 

[ 15 :30] We put the picture of Sergeant Dakota Myer receiving the Medal of Honor in the lower 
right hand corner. I was there when he received his Medal of Honor in the White House. 
Sergeant Major and I were there when he-- when the Marines marched by at the Marine 
Barracks, Washington, the next day. That afternoon we had a parade, Alpha Company and 
Bravo Company, Drum and Bugle Corps, President's Own, Silent Drill Platoon, they looked like 
a million bucks. Almost two thousand Marines came from up and down the East Coast, flew 
from across the United States to be there to honor Dakota Myer. Some of them we asked them to 
be there, like from Quantico, Henderson Hall and stuff, but they packed that place. You can hold 
four thousand people at Marine Barracks, Washington. They packed it. 

[ 16:20] And when that ceremony was over, that Friday afternoon, Sergeant Major Barrett and I 
were there, and we'd become pretty close to Dakota Myer. He is really close, and I am close 
because that dirt bag's picture is all over my house and hugging my wife and everything else so 
he has got to be close to me. But when that parade was over, Dakota was going to leave about 
I 0 o'clock that night. And he couldn't get away from the Marines, they wouldn't let him go. 
They didn't want to turn him loose. It wasn't a bunch of old fuddy-duddies like me and Sergeant 
Major Barrett. It was the real deal, these corporals and lance corporals-- because there he was in 
living color. He was that ordinary Marine, man or woman that did extraordinary things. He is 
the most humble human being you ever want to meet. So we put him on there because I want to 
remind everybody of who we are and how we got here. 

Next Slide. 

A little bit later on, I say: What happens on the parade deck at Parris Island and San Diego, or in 
the hills of Quantico is what makes us Marines. It is the hardening of body and spirit-- excuse 
me, body and mind, the infusion of discipline-- and we are going to come back to that in a 
minute-- and the casting of an indelible esprit de corps forged in the cauldron of things endured 
and things accomplished, such as regiments hand down forever. And I put: dot, dot, dot. .. it is 
almost spiritual. When I added that, my writing team said "Sir, why are you putting that in 
there? What do you mean by that? I mean, you're gonna to produce this planning guidance and 
people are going to think that you are soft. And you' re the first aviator Commandant and we 
don't want the first aviator Commandant to be known as a wimp. So why are you putting this 
spiritual thing in there?" And I said let me tell you what happened during the summer. 

When I was-- between June and October, when I was confirmed and we had the Change of 
Command, I went around and visited every single living Commandant, there are seven of them. 
I visited all seven. To this day, I am very, very close to the five of the seven. We talk almost 
weekly. P. X. Kelly was up in our office for breakfast just a week ago. One of the great-- 28th 
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Commandant, a great American hero. So I spent time with every single Commandant, saying 
"Okay, sir. Talk to me a little bit about this thing about becoming the Commandant. What's-- I 
mean, you did that," and each one of them was eager to talk to me, every one of them. They 
didn't tell me how to do it, they didn't tell me how to suck the egg, they didn't do any of that 
stuff. We just talked at a very high level and they said, "Jim, this is what I consider to be 
important when I became the Commandant. These are some lessons learned during my four 
years as the Commandant. Here are some tricks-- not tricks but here are some things to 
remember." 

[ 19:35] One of the Commandants was Carl Mundy, and I remember him when I was stationed 
over here in Beaufort when I was a squadron commander. And he called me and it made a big 
impression on me. And from that point on-- and then I was eventually selected for Brigadier 
General. General Mundy and his wife Linda kind of passed in and out of my wife's and my life 
over and over again several times. So here is General Mundy, the ultimate General, and he has 
got this young four star general that has been nominated. And he is telling me all this stuff and 
then he stops-- and by the way, everything up to this point has been "Jim." At this point, he 
stops and he looks at me and he says, "Let me tell you something, General." You don't think 
that caught my attention? I mean, we shifted gears. General Mundy was about to get into 
overdrive. He looked at me and he said, "Let me tell you something, General. As the 
Commandant of the Marine Corps, you are solely and singularly responsible for the spiritual 
health ofthe United States Marine Corps." 

Next slide. 

[20:53] I want to talk to you a little bit this afternoon. I sat there and looked at him, and of 
course I am thinking, okay, uh, let's see, I went to Catholic school, I was kicked out of first grade 
by Sister Pauline, but I eventually got back in and I became a Baptist and on and on. And he is 
looking at me and he knows what I am thinking. And he is kind of shaking his head and he looks 
and he says, "General, I am not talking about religion." He said, "I am talking about what ' s in 
here. I' m talking about what makes us different. I am talking about the spiritual well-being of 
the United States Marine Corps. I am talking about the heart and soul, the thing that makes us 
different, the thing that causes us to make the right decision each and every time; even if it is 
di fficult; even if it is not popular; even if nobody else wants to go that direction, they all want to 
go that direction, the Marine will go that direction . You see it in combat, you see it around, you 
know exactly what I am talking about." He said, "You are responsible for that." And then he 
said. "And if you should fail to maintain the spiritual health and well-being ofthe Untied States 
Marine Corps, you will have failed as the 35th Commandant." You don't think that caught my 
attention? I am not making this up. There is not one ounce of melodrama in here. When 
General Mundy comes down sometime, as your reviewing officer, you ask him . " If you fail to 
maintain the spiritual health of the Corps, you will have failed as the 35th Commandant." 

[22:30] I know it's been a long day for a lot of you, and you got up many, many hours early this 
morn ing, but I ask that you bear with me here. Okay. Pinch yourself and wake up because this is 
the business ofthe Marine Corps. 
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And I took a look at that and I thought about that and I went, "Holy smokes." I wrote that little 
piece at the tail end of that document, and I said, "It is almost spiritual what takes place here at 
Parris Island." And it is. I actually put "almost-- almost magical" to begin with and I thought 
that's BS, that ain ' t magical. There is nothing magic about this. This is the real deal. Magic is 
Disney World, this is-- this is recruit training. 

Next slide. 

[23: 17] From my perceptive as the Commandant, the institution that we love, this institution, 
this uniform that we are wearing today and we will watch so proudly tomorrow morning when 
those Marines march by on graduation, is under attack from within and without. 

Now, you might look down here and say, "Actually, sir, I don't understand because down here at 
Parris Island everything is just clicking along." I am telling you where I live right now and 
where I look and where I watch and what I am involved in-- and I will give you some examples 
here in a second-- we need to clean our act up. And that is why we're here. This is -- this is the 
two of us coming to talk to our family. 

Next s lide 

[24:02] What do you think about when you saw these headlines? Again, I know that this isn't 
happening down here in Parris Island, I'm acutely aware ofthat. But it's happening in our 
Corps. Behavior unbecoming a Marine. By the way, this wasn't just in the New York Times, it 
was in the Wall Street Journal, it was on the front page of the Washington Post, it was on the 
CBS Eveni ng News, NBC Today Show, on and on and on. It was even on TV, today. If you 
turned the news on this morning and you watch the National News NBC, there it was. A picture 
of two soldiers and a bunch of Afghan cops, taken two years ago after a suicide bomber blew 
himself up, and there they stood holding up body parts, like they were trophies. Now, they 
weren't Marines but there they stood. Two years ago, somebody felt compelled now, two years 
later, to put that on the World Wide Web. I guarantee you General Odierno, when he got up this 
morning to go to work, Chief of Staff in the Army, didn't think that was going to happen. He 
didn't think that would happen-- but there it is. It is on every newspaper and TV news. They 
showed that and the next thing they showed was the Koran burning. And they said look at that 
and then they showed riots in Kabul and everything else and people getting killed. Then they 
showed that Army staff sergeant that allegedly killed those 16, 17, 18 Afghan people, they 
showed him. And then do you know what they showed next? That. That. And they just went 
back to the Army and showed two-- we are being lumped in, there it was-- it happened, a long 
time ago-- not a long time ago but it happened, and there it is. Now, Marines, us, are being 
lumped in with everybody else. 

Next slide. 

[26: 15] What did you think about when you saw thi s? Time Magazine. Now, by now, you are 
fami liar with what happened, a young Marine falls asleep at a combat outpost. Absolutely 
unforgivable. Absolutely unforgivable. The unpardonable sin. But it is handled in a way that 
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probably could have been handled in a different way. The kid, for whatever reason, young 
Marine, early in the morning hours, sticks his M-16 in his mouth and pulls the trigger. Hazing is 
accused. 

Now, whether it was hazing-- everyone, everyone in here has an opinion. Okay. That is good. 
am not here to change your opinion. And quite honestly, when I say I don't care about your 
opinion I don't mean that to sound that you're my Marines and I don't care what you are 
thinking, because I do care what you're thinking and you know that. But I am not talking about 
what you think. I am talking about what hit the press. America bought Time Magazine by the 
hundreds of thousands, America bought the newspapers, they looked at the blog sites and the 
websites by the millions. By the millions. Congress looked at this and went, "Holy smokes." 

[27:28] We were lumped with the Army on this because the Army had a young soldier that took 
his li fe and it was racially motivated. This kid was a young sold ier, apparently was Asian, and 
so it was racially motivated. Ours wasn't, but we were lumped in there. Look at the Army and 
the Marine Corps. Boy, you guys have got hazing problems. You can't control yourself. People 
accused us of being racially motivated because Lance Corporal Lew was Chinese. It had 
nothing to do with it, never even came out. But I will tell you what, the press had a field day 
with it. Lew's aunt is a U.S. member of the House of Representatives from California. She 
immediately took the Marine Corps to task publicly. "How could you do this? How could you 
kill my nephew? You did it. You hazed him to death. How could you do that?" Well, again, 
we all got opinions and my purpose here today is not to discuss that aspect. But the aspect that I 
want to talk to you about is that we got hazing issues in the Marine Corps, you know exactly 
what I am talking about. Some of you have seen it. Some of you have stopped it. Some of you 
have taken a part of it. Some of you have turned your back on it. 

[28:46] Now, I owe you a better definition of hazing and we are going to do that. II MEF 
Commander, Lieutenant General Paxton, and the M EF Sergeant Major are going to take that one 
for action . Because quite honestly, that whole thing on hazing right now, I thought we cleaned it 
up when I rewrote the order this February. And so I was done. We are going to fix that. So 
they're gonna do that. But the headline is, he kills himself because we are out of control. We 
are the hazing machine. We are a bunch of cowboys. We are not. But that is what people, who 
read Time Magazine believe, people who looked at Fox News, they believe that. People who 
looked at CNN. 

Next slide. 

[29:28) "They threatened me with death and raped me." "Eight female Marines claimed gang 
rape and sex assau lt at prestigious Washington Marine Barracks." Marines, that is where I live, 
that is my home. That is my home. My grandchildren were there last weekend. The CO of the 
Barracks is a colonel by the name of Paul Montanus. Commanded Force Recon for me, went on 
to command a MARSOC, M-SOC, MARSOC battalion. Tremendous leader. He is raising his 
two sons there. That is our home. And yet, about four weeks ago out in front of that gate that 
you always see on TV, NBC News was out there, in preparation for the Today Show, filming. 
And they showed tape recordings of the two female Marines that had gotten out that accused the 
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Marine Corps of this. And there it was on live television just around the comer from the front 
door where I live. And the whole world looked at it. Now, I don't want to get into this matter of 
right and wrong, was it-- this is not-- that is not what I am talking about. What I am talking 
about is, for days, the whole world, all they knew about us was all of our females are being gang 
raped, and at the Barracks-- the prestigious home of the Commandant, at 8th & I --is binge 
drinking, and if you don't drink, and drink hard with us, then you are not part of the gun club, 
and you are not part of the boy's fraternity. And we'll show you how to do business . That is 
what they said on TV. I lived it. Congress got that. They are livid about it, livid. I am not 
making this up. 

[31 :26] Yesterday morning, at the Home of the Commandants, I had breakfast. I invited five 
members of Congress, four women and one male, four Democrats and one Republican. And 
they all are dealing with sexual assault on the committee for Congress. They all got-- they have 
all been at this thing for some time. They are very, very responsible members of Congress. I 
have known a couple of them. The other three I did not know. And I know a bunch of these 
people because I deal with them every day, I am in Congress-- senators-- members of Congress. 
But I will tell you, four of them showed up for breakfast in my home. I had general officers 
there, I had the Sergeant Major there, I had my lawyers there, I had the female-- the women from 
the Barracks, I had the CO of the Barracks, I had female commanding officers there, I mean this 
was-- I wasn't stacking the deck I ike I was trying to torque the truth into something that sounds 
good for us. I didn't do that. 

There are five bills on the floor ofthe House of Representatives, right now, by the Senate-- by 
the Congress-- by the House of Representatives, five of them. All five of them are different. But 
all five of them are telling the Marine Corps, the Army, the Air Force, and the Navy, the 
Department of Defense how we are going to deal with this matter of sexual assault because they 
have no confidence in our ability or willingness to do anything about it ourselves. So they are 
going to direct us by law. 

[32:59] Do you know what one of the bills says? The minute a sexual assault report happens, it 
immediately leaves the command, instantly, and goes up to a two star general up at the 
Department of Defense Headquarters, and then he sends it, almost instantaneously, over to the 
Department of Justice. There is no dotted line in the Department of Justice and the Department 
of Defense, they are two different departments in our country. And we lose complete control. 
That commanding officer, whether it be a battalion down here or the RTR commanding officer 
or the Commanding General or whoever, loses complete say and control because they have no 
confidence that we are going to do anything about it. 

We sat for two hours yesterday morning, at breakfast, talking. I mean, you could tell by the body 
language that two of the four that were there were not happy with the Marine Corps. They 
weren't believing anything that we had to say. Now, you think about this, normally, when I go 
speak to a member of Congress it is because I am the Commandant or the Sergeant Major goes 
over, he is my secret weapon, he goes over to Congress and we sit and talk or we testify and that 
is it. And that is the end of it. When the Sergeant Major of the Marine Corps testifies in front of 
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Congress that is it. That is the real deal and there is no bullshit in any ofthat stuff and they know 
it. 

We talked and talked and about the hour and about the thirty minute mark, one of the members 
reached under his chair and pulled out a binder. And he opened it and after they have taken the 
plates away, he flopped it open on the table in front of him and he looked at me and he said, "Mr. 
Commandant." And you think about that. He is in my home, I don't call him Mr. 
Representative, don' t you call me Mr. Commandant. And he pursues his lips and his veins are 
out in his neck and he gets red and he says, "Let me tell-- let me read you something." And he 
reads me excerpts from the Corporal Lauterbach murder investigation, sexual assault up in Camp 
Lejuene four and a half years ago. 

It was terrible. I wasn't there then, but I am a Marine, it was terrible. We didn' t do the right 
thing. And he reads this to me and he's emphasizing it. And then when he didn't think it took 
root, he went back and read it again. And we just let him go. I just let him go. And everybody 
around my table, all of us, Sergeant Major sitting next to me, my wife is looking like, hol y 
smokes, my husband is going to come across the table. And by the way I wanted to, but I sat and 
listened to him and I let him finish. And then I looked at him very pointedly and I said, 
"Congressman, I can't control what happened two-- four and a half years ago. I think it is 
shameful! , I think it is a tragedy, and it breaks my heart because this is my Marine Corps, the 
same as it is everybody else's at this table. But don ' t hold the Marine Corps accountable for 
something today in 2012 for what happened four and a half years ago. And don't sit at this table 
today and think that we are not going to do something about it, because we are. I can't-- I can't 
inject you with it but I am the Commandant of the Marine Corps and I am telling you we are 
going to fix it. I am sick of it and we are fixing it." 

[36:32] I talked to him about the campaign plan-- excuse me the Operational Planning Team that 
we have got going to Quantico right now, they' re in their second week. Major General Jim 
Laster, I brought him off leave when he came back from Afghanistan. He didn't have time to 
change hi s underwear, and I put him in charge of thi s thing. And I brought the best commanding 
officers I got, and best sergeants major, I got the 4th Battalion Sergeant Major and the 4th 
Battalion CO on that OPT. And I know that she came back a week ago, right after Easter and 
she talked to the staff, and I hope she did. And I got regimental commanders, I got combat 
veterans that've got stacks of ribbons and V's, I picked-- I handpicked a1120 ofthem. Most of 
them I knew personally, and the other third, I picked because of their reputations. And their goal 
is to help me understand what the problem is so I can help the Marine Corps understand . Their 
goal is to help me write a campaign plan so we can fix it. 

[37:30] I want everybody in here to understand one thing. We got 12,000 fem ale Marines on 
active duty in the Marine Corps. The other 190,000 are males . Those 12,000 Marines are my 
Marines, the same as the other 190,000. They are my Marines . And I don't mean like look how 
proud I am, look at me. I am the Commandant, and those 12,000 Marines mean as much to me 
as you staff sergeant, you, you, and you. They mean as much to me as you do . And I will tell 
you what, this past year, we had 348 sexual assaults in 20 II and you go -- males in here, I know 
exactly what you are thinking: well it's-- it 's not true; it's buyer's remorse; they got a little bit 
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liquored up and ended up in the rack with corporal, woke up the next morning, pants were down, 
what the hell happened? Buyer's remorse. Bullshit. I know fact. I know fact from fiction. The 
fact of the matter is: 80 percent of those are legitimate sexual assaults. Not all of them are rape, 
not all of them-- by the way, none of them are sneaking behind a bush with a ski mask on and 
grabbing somebody, snatching them into the bush. That's not it. We have got Marines that are 
predators. We got Marines that sit around and think, okay. There is a good looking, young lance 
corporal that just checked in out of A school and I am going to plot over the next month or two 
on how I am going to get into her pants. And we do. It usually involves alcohol. And the next 
thing I know, I got one of my young, female Marines, that's been assaulted. 

[39: 17] So let's do Math for Marines for a second. I said that I had 348 sexual assaults that were 
reported last year. Across the nation, the experts -- I am not talking about some expert you don 't 
care about; I am talking about somebody that would actually have credibility with everybody in 
this auditorium -- say that sexual assault is underreported by a factor of at least two, could be 
three or four. I personally believe that it is at least two, in other words there are at least twice as 
many sexual assaults that actually happen then are reported, could very well be three times. 

Let's do Math for Marines for a minute. Let's say there were 400 sexual assaults in fiscal year 
' I I, I think there could have very easily could have been 400, and it was underreported by a 
factor ofthree. So that means there were three times as many as reported. And why wouldn't 
women-- why wouldn't female Marines come forward? Because they don't trust us, they don't 
trust the command, they don't trust the leadership, they don't trust the fact that the commanding 
officer or the sergeant major will actually do something, or they are embarrassed. 

I know you are wiggling around a lot over here, so don't fall asleep on me. 

But they are embarrassed. And they have no confidence, you talk to the females-- and I am not 
going to call on any of them because we have a bunch ofthem here-- but in this group in here, I 
can guarantee you that I got somebody who would stand up and say, you are absolutely right, 
Commandant. They got no confidence in us so they don't report it. Some are just ashamed, 
some are mortified by it. But if it was underreported by a factor of three and there were 400, that 
means that there were 1200 sexual assaults last year in the Marine Corps. Twelve hundred. I 
have only got 12,000 females, that is I 0 percent of the population of the United States females-
Marines that are females. Ten percent. 

Now, would we stand by-- all my male brothers-- would we stand by-- I don't care. All of us, 
females and males -- would we stand by and watch I 0 percent of the Marine Corps get assaulted, 
beat up, assaulted, whatever-- hell no, we wouldn't do that. None of us would, not one of you 
would do that. And yet we stand by and allow this to happen to I 0 percent-- let's just say it is 
s ix percent of our females. Okay. Let's say I overreported it, I am guessing high, six percent of 
our females, we wouldn't do it. 

When I was a young captain, I was up in Beaufort-- I think I was right over here and a colonel 
by the name of John I. Hopkins was out in the West Coast and was a regimental commander, old 
crusty, old nasty guy, was a legend in the Marine Corps, even the aviators heard about this guy. 
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He had two of his Marines from his regiment go inland up there towards the mountains of 
California, went to a biker bar and got beat up, got beat up pretty bad, kicked out of the bar by a ll 
of these biker dudes, came limping back. He heard about it, he grabbed two other regimental 
commanders. So, now, get the picture, a bunch of colonels, like Colonel Grabowski here, they 
are a bunch of old guys. He gets them and they go back to the biker bar -- imagine this, three 
crusty old colonels pissed and they go in there and they kick the shit out of everybody in that bar. 
I am not making this up. This is the real deal. They clean it out, they probably wipe the blood 
off, get the dust off themselves and go out to their cars and drive away. 

[42:50] Now, if the message you received from what I just said is, "It is okay. We are goi ng to 
go out to all the biker bars in Beaufort in the low country, and kick the shit out of every biker." 
That is not the message I am saying. I don't want to see that on the front page of the Beaufort 
Gazette tomorrow, I don ' t want to see it on the front page of the Washington-- that is not what I 
am saying. That is not what I am saying. What I am saying, though, is here are three regimental 
commanders because two Marines-- surely we can afford two Marines to get beat up, can't we? 
I mean that has got to be okay isn' t it? They went in and they said it was unacceptable. 

So why would we, as Marines, allow I 0 percent, s ix percent, five percent of our population of 
female Marines-- why would we allow that to happen? And the answer, is we shouldn't, and we 
won't. We are going to fix this . 

I want all the female Marines in here, every one of you and your sergeants and your staff 
sergeant, your drill instructors, staff here, we are going to change this. And I want to put all the 
males-- and I am go ing to say this-- I am telling the Marine Corps that when thi s OPT finishes 
this week and we take the out-brief next week, you are going to see a White Letter published by 
me and I am going to talk about where we are headed. I am not happy with it. It is a scar on the 
Un ited States Marine Corps. I am ashamed of it. And I am going to convince you that it is real. 
That is my job. But I am going to put that out in the next 30 days and you are going to see it and 
I need the leadership in here-- you are all leaders-- to take a look at this thing. 

[44:23] And ifyou do not believe in the statistics, just hang with me because I am goi ng make a 
believer out of you, because it is real. Talk to the females. Talk to the female Marines that are 
here. You know, don't just s it around and go, well sh it I am a staff sergeant, hell , man 1- you 
know, I'm macho, I mean, I know who I am. If you don't believe me, you talk to our female 
Marines here. And you might find one and you might find two who will go, " Hey, 
Commandant, it never happened to me." Okay. I mean I would hope that we got some females 
that it never happened to or we would really be in big trouble. But you talk to a bunch of our 
female Marines and you ask them. 

I had a young-- she was a captain then, former enlisted six years. Got out, went to college, came 
back in as an officer, worked for me up in Washington D.C. when I was Assistant Commandant. 
Great young female captain, a little bit more mature then most of the captains because she was 
older. I had a female master sergeant, unbelievable, sharp-- unbelievable. Two and a half years 
ago we went-- we were sitting in one of these things where they were talking about sex ual 
assau lts and they were talking about all these facts and figures. And my mind was completely 
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blown, I was upside down, because I went in just like most of the guys are in here; bullshit; 
buyer's remorse; woke up the next morning, hey, that is her fault, she knew exactly what she was 
getting into when she went in there, and on and on. At the end of that day, the first day, I am 
standing there talking to this female master sergeant and this young female captain. And I said, 
"could this possibly be true?" Both of them, almost in unison, looked at me and said, 
"Commandant"-- actually, I wasn't the Commandant, I was the Assistant Commandant-
"General, we have been sexually assaulted at every rank we held." You don't think that took the 
wind out of my sails? You don't think-- you know, I am thinking they are going to reinforce 
what I went in believing. And here are the two Marines-- female Marines that are closest to me, 
look me in the eye, unabashedly, "We have been sexually assaulted at every rank we held ." We 
are going to fix it, Marines. I need your help with this. I am done. 

[ 46:51) These members of Congress that had breakfast at my house yesterday, I tried my best to 
convince them this is serious business in the Marine Corps, that we're not a bunch of cavemen, 
that we're not a bunch of idiots, that we're not a bunch of, you know, people that have lost our 
way, that we actually have respect for one and another and we are going to fix it and we are 
going to do something about it. Two of the members of Congress actually got up and walked out 
of my house. Can you imagine that? I wouldn't do that to you, captain, and I don't even know 
you. I wouldn't get up and walk out of your house like that after you gave me dinner. You can 
imagine what I wanted to say, but you would be damn proud that I didn't say it. 

[47:39] The other two members stayed back and they gathered around Sergeant Major Barrett 
and I and my wife and the other members and they said, "Look, we get it, we believe in the 
Corps, we believe in who you are, we believed in what you represent. We know there are issues 
and, Commandant and Sergeant Major Barrett, we believe you are going to fix it." And we are. 
So not everybody in Congress thinks we're all bad. Most of the members that I deal with 
actually love the Marine Corps. Most of the members that he and I deal with love us. And like I 
said, when he speaks or when I speak as the Commandant, that is the end of the issue. But there 
is a big chunk now that are not convinced that we can solve this problem and they are going to 
try help us so lve it ourselves. 

Next slide. 

The Tank, where all the Joint Chiefs meet the Service Chiefs and the Chairman, three weeks ago 
a bunch of headlines up there about the sexual assaults and all thejackassery that has been taking 
place from around some of the other services and some things. We walk in on a Friday 
afternoon, and the Chairman ofthe Joint Chiefs, General Marty Dempsey, who I think the world 
of, looks at all the Service Chiefs-- we are suppose to be in there talking about things like Syria, 
nuclear weapons, how many, how many warheads, how many multiple vehicle reentry- uh, 
vehicles should we have in the arsenal, that is the heavy stuff we handle in the Tank. How are 
we going to get our logistics out of Afghanistan because the Northern Distribution Network was 
shut down last Friday? And the Southern Network has been shut down by the Pakistanis for the 
last three months. How the hell are we going to do this? And yet, he walks in and he looks at all 
of us and he sits down and he just kind of slumps his shoulders and he says, "Those most 
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responsible for maintaining our standards of discipline are allowing it to erode." From the 
Chairman - God! And I wrote it down. I thought what a hell of a deal -- where are we? 

Next slide. 

Marines, we have got issues here, I have talked about some of these, I want to talk about one or 
two others. Accountability; here is my sense. And again we are in a little bit of a cloistered 
environment down here in Parris Island. But you are my leaders, you are. And you are going to 
return. But we have got a problem with accountability. I see it across the Marine Corps. I see it 
in the Boards of Inquiry, they come in, their results and we have got an officer that has done 
something absolutely disgraceful and heinous and the board-- he goes to-- he goes to a court
martial and he goes before a board of colonels and we elect to retain him. Why? Do I need this 
captain? Do I need this major? I don't. Why would I want to retain someone like that? 

[50:3 1] I see the same thing with staffNCOs. You go before a board and the board sits around, 
"m ilk of human kindness" and misguided loyalty and says this is a good staff sergeant, this is a 
good gunny, he's got 17 years in, no mind the fact that he was sleeping with a corporal and he is 
married, we already took him, we have already hammered him, he's got a letter of reprimand, 
let's keep him. Why? There is a lack of accountabil ity that just befuddles me with the 
commanding officers and the senior enlisted in the Marine Corps. And I will tell you that. I am 
very, very disappointed. 

I see this stuff in court-martials, I see it in the behavior and just for the life of me I can't figure 
out why we have became so ecumenical? Why we have become so soft? Where we're gonna 
keep a sergeant that absolutely doesn't belong in the United States Marine Corps. Why would 
we need to do that? And the answer is we don't. We have-- you know, we laugh at the Navy for 
relieving all of their commanding officers of ships. They relieved 15 last year. And we look 
among and go, "Hey, it will never happen to us, never happen to us." Well , no offense, but they 
are holding their captains accountable. I got commanding officers of battalions and squadrons 
and units that are not. I am not looking for a hatchet job. This isn't the era ofthe big axe. I am 
just looking for Marines to be held accountable for what they do. That's what I'm looking for. 

[52:0 I] And I want the staff NCOs in here and I want the officers in here, the commanding 
officers, and the sergeants major to take a hard look at how we are doing business. If you have a 
Marine that's not acting right, you've got a Marine that deserves to leave the Corps, then get rid 
of them; it is as simple as that. 

We have already talked about sexual assault, let me talk about discipline for a minute. 

When did it become okay to disobey orders? When did that happen? General Order No. I, 
written by General Franks, 2002, I was there. And we all think General Order No. 1 is, don't 
drink alcohol in Iraq, that is the easy one. We had some Marines that did that, they didn't reall y 
do it the first go around, but we went back in the second time, all of a sudden moms and dads 
and girlfriends and boyfriends started sending booze in and we stated court-martialing Marines. 
But that is the one that we always think about, is General Order No. 1 is no booze. Well, 
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General Order No. I covers a host of things. It says you can't bring any war trophies home, you 
can't bring weapons from the enemy home, you can't bring munitions home, you can ' t go into 
homes that have been vacated or run out or palaces that belong to Saddam Hussein and take the 
silk rugs out, you can't take the portraits down you can't take stuff-- you can't take it home. You 
can't do it. 

So standards of conduct. That is General Order No. I . In 2006 it was rewritten. Well, how the 
hell did we figure out it was okay to take cameras outside the FOB? General Order No. I says: 
you will not take video equipment outside the FOB or the COB ever, unless you are a Combat 
Camera Marine or you are with public affairs or you are with something and you got 
authorization. It is clear, unequivocally clear. So when did it come okay that now I am going to 
take my iPhone out, I am going to take my Droid out and I am going to hold it up and snap 
pictures? When did that become okay? And then it was not good enough with just that, we had 
to put helmet cams on people. I mean, it's just like the NFL. When did that become okay? You 
are saying, it never did, sir. Well, it must have because staff sergeants and first sergeants and 
captains knew about it, so did the operations officer, so did the battalion commanders. When did 
that-- when did we turn our back on that, and say we do not have to do that? 

[54:33] It is discipline. That is who we are. We brag and we talk among ourselves that we are 
the most disciplined force on the Earth-- and by the way we are, we are. I believe it with all my 
heart. We laugh at these other units, you go to, like, Atlanta Airport you will see some ragbag 
soldier with cammies that looks like a sack of door knobs. You see people misbehaving and you 
go, "Oh God. They don ' t have any discipline. We do. Nobody on the battlefield, nobody in the 
world, nobody that wears this cloth has more discipline then we do." And that is the truth. 
Somewhere along the lines, Marines, we have got staffNCOs, and NCOs, and officers and 
commanders and leaders saying it is okay, they can selectively obey orders and that is bull shit. 
We don't do that as Marines, period. And we are living the results of that right now. 

I have talked to you a little bit about hazing already. We are going to fix that. We are going to 
come up with some better definitions so we can help you, help your leaders. But we got issues in 
these areas here and I need your help. Sergeant Major Barrett and I can stand here, I mean, we 
have the authority to write-- get behind some ribbon and rant and rave up and down and get the 
directives and point figures and all this other stuff and spit coming out of our mouths and get 
thi ngs hopping and give you some direct orders, we got that authority. I mean, shit, he is the 
17th Sergeant Major of the Marine Corps, he can do whatever he wants to do. That is not go ing 
to work, that is not the way we do business. We need your help. This is a leadership thing, again 
this is not an ass-chewing, this is family, this is dad talking to you here. I take this business with 
the Marine Corps pretty serious, that is why I talk about what General Mundy said. You don't 
think this means something to me, about the spiritual health of the Corps? I mean, I have taken 
this personally and so has he. I need your help with this. 

Next s lide. 

[56:29] I will close with this thought. 
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Next slide. 

Can you all read that up there on the top? Okay. Take a minute to read it. 

Brigadier General Victor Krulak wrote the Commandant of the Marine Corps, who was General 
Pate. P-A-T-E. And he wrote him and he said, "General Pate, the Marine Corps is kind of under 
attack. And he said-- and General Pate was looking for reasons he could tell Congress why the 
Marine Corps needs to exist. And General-- this brand spanking new, fresh caught, one star 
general , by the name of Victor Krulak wrote -- and I have this letter by the way at my house, I 
just got it two weeks ago-- and he wrote General Pate and he said, "General Pate, forgive me for 
the unorthodox approach I am about to take. But I knowyou are interested in material that you 
can use for Congress on why America-- or why-- why America needs a Marine Corps. But I am 
going to take a little bit of a different approach and bear with me." 

[5 7:40] So he starts in this letter. I mean that is amazing, I should have brought it with me. 
First paragraph after he says that, he goes to the second paragraph and he says, "You probably 
think that America needs a Marine Corps because of the infantry battalions in the Corps." And 
he says, " We don't need that. America doesn't need that. We've got an Army. They fought 
hard all the way through France, all the way though Southern Italy, they have fought all the way 
through Korea. They are every bit as good now"-- you have got to remember, you don't want to 
hear this but this is what he wrote. He said, "They are every bit as good as our infantry 
battalions. So America doesn't need a Marine Corps because of the infantry." 

And he said the same thing about aviation. And then he said, "Hey, we've got the Army Air 
Corps now, and then we transitioned to the Air Force and we don't need one for the Air Force 
because, quite honestly, we got the best pilots in the world, we don't need Marine Aviation." 

[58:35] And then he said, "We don't need-- we don't need a Marine Corps because of our 
amphibious skills, our 'amphibiousity,' because the U.S. Army-- thousands of U.S. Army 
soldiers landed in Salerno, just to south ofNaples, Italy, they landed on the coast of Africa, they 
have made just as many amphibious landings as we did in the Pacific. So they've got that skill. " 

He said, "America needs a Marine Corps because they-- because they want one." He said, 
"America is a country that has the right to decide what it wants, even if it can'tjustify it. They 
want it subjectively. If America, the great country that we are, subjectively knows, intuitively in 
its heart, that it wants a Marine Corps, then America deserves a Marine Corps ." And that was it. 
And he went on to say-- he talks about-- talks about, "America doesn't want a Corps, America 
needs a Marine Corps." Excuse me-- "America doesn't need a Marine Corps, America wants a 
Mari ne Corps. 

And then he went on to this paragraph right up here. This is on about page three of the letter. 
And he says the third thing they believe about Marines is that "Marines are a master at some 
form of unfailing alchemy, which converts [unintelligible] youths into proud, self righteous"-
that is you, that is you, every one of you, "citizens, into whose hands the Nation's affairs may be 
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safely entrusted"-- that is what is going on in Afghanistan right now-- the Nation's affairs are 
being safely entrusted in our hands. 

[0 I :00: I 0] "And likewise, should the people ever lose that conviction"-- well, who are the 
people? How about Congress, how about the people who read the Washington Post or the New 
York Times, how about people who subscribe to Time Magazine or read the blogs or get on the 
internet? "Likewise, should the people ever lose that conviction as a result of our failure to meet 
their high, almost spiritual, standards, the Marine Corps will quickly disappear." That is why I 
am here and that is why Sergeant Major Barrett is here. 

You don't see that down here and I am glad you don't. I don't want you to ever see it down 
here. But we are starting to see it and sense it. This stuff is popping up, things are happening 
and you are just going, how is this happening? This is our Marine Corps. How the hell do we 
not obey orders? How the hell did this happen? How do we do this? Why would we do this? 
Why would we do this? When 277,000 Marines have deployed to Iraq, and I think 146,000 are 
deployed to Afghanistan, and 99.9 percent have kept their honor clean. Sounds corny, doesn't 
it? Kind of words from one of our-- but 99.9 percent have kept their honor clean. The 1 percent 
are on the TV, the I percent are on the Washington Post, the I percent on the New York Times, 
Time Magazine. That's the 1 percent. And in today's world that 1 percent is putting doubt in 
the minds of"should the people"-- and that is what I am worried about. This is about family, 
this is about the health of the Corps. 

Next slide. 

[01 :0 I :43] The last thing I put on here on who we are, is we are all fiercely proud. We are all, 
regard less of rank or MOS, fiercely proud ofthe title Marine. Simply being a Marine is what we 
value most. This is who we are. 

I have taken you full circle. We've come back to who we are. It began with that grimy finger 
print on our hand out there that you know so well. And this can be fixed. This - you know, 
we've talked about leadership a little bit, and I didn't want to come in here and say this is a 
leadership problem. But the truth of the matter is, at the end of the day, if we did what we knew 
was right inside our hearts, if we didn't turn our back on the things that we knew we should fix 
and correct, if we held people accountable, if we did all those things that we know is right ins ide 
of us, we wouldn't be here, we wouldn't have this issue. We can fix this. This is family 
business. 

[0 I :02:33] 

[Sergeant Major Barrett spoke for approximately I 0 minutes, then the Commandant spoke again] 

[0 I: 12:08] It's 1800, you've had a long day, and we're gonna call it. Call it quits here. Uh, we 
like to come down here, and just kinda hang around Marines who are making Marines. Pretty 
exciting. 
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This is serious business, though. And we didn't want to pass through this part of South Carolina, 
though, without talking to our Marines down here. What I'd like you to do is ensure that those 
staffNCOs and those officers that are not here, that you spend some time talking to them about 
it. Okay? All my senior leaders here. Talk to them about it. 

And don't-- this isn' t anybody here's gonna get their butt chewed, that's not what I'm talking 
about. But you talk about this. 

It'll be interesting because we've got a pretty healthy population of female Marines. Be 
interesting to get their opinion sometime. All you male guys over here, you ought to-- not be 
afraid. Just pull up alongside one ofthose staff sergeants or captains or sergeants that you think 
a lot of and say, "what do you think?" Get their opinion. But talk to those young sergeants and 
corporals, and lance corporals that work for you. Let 's quit turning our back on the things that 
we know are wrong, how we turn our back and kind of walk away from them. Stop that. 

[0 I: 13:25] Don't let that happen. Step up as leaders, and let's fix the Corps. Let's get our stuff 
out ofthe street. We can do this. You know, we-- everyday-- you might think that when he and 
I go to work now, we go to work with our chins on the ground and we go, "Holy mackerel." 

No, actually, I get pretty jacked up when I go to work. I leave Marine Barracks, Washington, 
once I get past NBC, you know, TV cameras out there, I feel pretty good about life. I get to 
come to work every day and think about-- and I get asked this all the time, "Hey, sir, how is it to 
be the Commandant?" I say, "Are you kidding me? I wake up every morning, got 202,000 men 
and women that serve and wear this uniform. I love my job." And he does, too. 

But we're responsible for the spiritual health of the Marine Corps. And by golly, we can fix it. 
'Cause we don't want to be that last paragraph that Victor Krulak said. That's us, okay? 
Family? Talk about it. 

It 's interesting, I just got an email. My M ILSEC, Col Bierman, just handed me the Blackberry. 
We'd been up at Cherry Point yesterday. And it said a young corporal-young corporal? Why 
don't you-- you got that? I don't know whether I'm happy about this or whether I'm-- okay. I'll 
read it to you: 

[0 I: 15: 17] It's from one of the squadrons up at Cherry Point. A sexual assault. This just came 
in. "Narrative: Subject Named Marine was allegedly sexually assaulted in the suspect's room 
during a birthday party." Kinda sound familiar? That's the way it happens. "The victim said the 
Commandant's message on the 181h of April, yesterday, prompted her to talk to her Uniformed 
Victim Advocate about the incident. She did so today, [unintelligible]. NCIS has begun the 
investigation ." 

Okay? Am I happy about a sexual assault? No, I'm not. Do I feel better that I got one of my 
female Marines to step forward? You better believe it. You better believe it. I want that to 
happen. Because I want my commanding officers, I want my senior enlisted, to go, "okay, we 
got it. We're not gonnajust blow this off. We' re not just gonna go, eh." 
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That's just part of it. Okay? Listen, we're excited, we're actually gonna get fired up here 
tonight, we're gonna go out in town, eat some low country, uh, juju. And tomorrow, Sergeant 
Major and I will be out there at morning colors, and we'll be pretty pumped up about that, and 
then he and I'll go out there and stand as the reviewing officers on this thing, he and I. And 
watch those brand new Marines come by. We brag about it all the time. 

I'm as proud of what you do, I'm as grateful for what you do, I mean that with all my heart. 
love this place. And I know some ofyou will be glad when you leave, but I'm just telling you 
what you've given us out there in the Marine Corps are fearless young men and women. 

But we've gotta kind of clean up the leadership piece of it. Okay? 

God bless you. We'll see you tomorrow morning, Marines. Oo-rah? 

(Attention on deck!) 

Carry on Marines, thank you. 
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Obama delivers blunt message on sexual assaults 
in military 
By Crai.J Whidock, Published: May 7 

The estimated number of military personnel victimized by sexual assault and related crimes has surged 
by about 35 percent over the past two years, the Pentagon reported Tuesday, as the White House and 
lawmakers expressed anger with the military's handline of the problem. 

The sobering statistics, along with several m:ent sexual-abuse scandals in the anned services, prompted 
President Obama to bluntly warn the Defense Departinent that he expected its leaders to take tougher 
action against sex offenders and redouble their efforts to prevent such crimes. 

'"The bottom line is, I have no tolerance for this," Obama told r ers. "Ifwe fmd out somebody's 
engaging in this stuff, they've got to be held accountable, prosecuted, stripped of their positions, court
martialed, tired, dishonorably discharged -period." 

Members of Congress likewise signaled a loss of patience, introducing a flurry of bills in re<:ent days 
that would revise military law to bolster the prosecution of sexual-assault cases and give more legal 
support to victims. 

Senators also grilled Air Force leaders about the weekend arrest of the Air Force's chief for sexual
assault prevention on charges that he groped and attacked a woman in Northern Virginia. Some 
lawmakers called it an example of a cultural problem within the military that commanders have been 
unable to change. 

''They're failing in this regard, sir," Sen. Kirsten Gillibrand (0-N.Y.) sternly told Air Force St<:retary 
Michael Donley during a bearing ofthe Senate Armed Services Committee. "If the man in charge for the 
Air Force in preventing sexual assault is being alleged to have committed a sexual assault this weekend, 
obviously there's a failing in training and understanding of what sexual assault is and how corrosive and 
damaging it is." 

Other lawmakers said they were upset to leam about two cases in which Air Force generals granted 
clerncnQy to ®Dvicted sex offenders, adding that the decisions would discourage other victims from 
reporting rape or sexual abuse. · 

''That is the crux of the problem here, because if a victim docs not believe that the system is capable of 
believing her, there•s no point in risking your entire career,'• said Sen. CJaire McCaskill (0-Mo.), 
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another member of the Anned Services Committee. 

Obama said he had instructed Defense Secretllty Chuck Hagel "to step up our game exponentially " to 
prevent sex crimes in the military and hold offenders accountable. "For those who are in uniform 
who've experienced sexual assault, I want them to hear directly from their commander in chief that I've 
got their backs," he added. 

The Pentagon, using anonymous surveys and sampling research, estimated that 26,000 personnel 
experienced "unwanted sexual contact" last year, up from about 19,300 in 2010, acoording to an 
ongoing Defense Department study. 

Military officiaJs said they are concerned that most victims are reluctant to press charges or formally 
report sexual assault because they fear retaliation or ostracism from their units. The Pentagon recorded 
3,374 sexual-assault reports last year, compared with 3,192 in 2011. 

In both years, fewer than one in 10 cases ended with a sex-assault conviction at court-martial. The vast 
majority resulted in minor, administrative punishments or were dismissed altogether, the Pentagon study 
found. 

In a briefmg with r ers, Hagel warned that the military was being fundamentally undermined by the 
rising prevalence of sexual assault. He annoimced a series of new programs designed to assist victims 
and hold commanders ac<:ountable for how seriously they take the.issue. 

"1bis department may be nearing a stage where the frequency of this crime and the perception that there 
is tolerance of it could very well undennine our ability to effectively carry out the mission and to recruit 
and retain the good people we need," he said. "That is unacceptable to me and the leaders of this 
institution." 

· But Hagel and other military leaders said they opposed efforts by some lawmakers to revamp the 
military code of justice so that prosecutors and judges- and not commanding officers- would be 
solely responsible for handling sexual-assault cases. 

Hagel, Donley and Gen. Mark Welsh, the Air Force chief of staff, said that it was important for 
commanders to retain that authority. 

"That would just weaken the system," Hagel said. He added, however, that he would support legislation 
to curtail the ability of commanders to grant clemency to convicted offenders. 

Welsh told senators that military lawyers would request jurisdiction in the case involving Lt. Col. 
J rey Krusinski, the chief of the Air Force's sexual assault prevention branch. Krusinski was arrested 
by Arlington County police early Sunday and charged with sexual battery. 

Police said Krusinski was drunk about 12:30 a.m. when he approached a woman in a Crystal City 
parking lot and grabbed her breasts and buttocks. The woman fended off her assailant, but ''then he 
attempted to attack her again, and she called 911," said Dustin Stembeck, an Arlington police 
spokesman. 

Efforts to reach Krusinski by e-mail and phone Tuesday morning were not successful. 

Welsh said that he was "appalled" by the 81TeSt and that "it is unacceptable that this occurs anytime or 
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anywhere in our Air Force." He said that Arlington prosecutors would make a fmal decision about 
whether to grant jurisdiction in the case to the military. 

Krusinski is scheduled for arraignment Thursday in Arlington. His booking photo depicted him with a 
cut under his left eye and contusions on his upper lip. Police said the victim did not know her attacker. 

The Air Foroe has acknowledged that it is struggling to contain "a cancer'' of sexual assault in the ranks. 
The service's leadership has faced particular scrutiny ftom lawmakers and advocacy groups over its 
handling of sex-crime cases, including the rape and assault of dozens of recruits by basic-training 
instructors at Lackland Air Foroe Base in Texas. 

"Within the Air Force, it has to become unacceptable culturally," Sen. Angus King (1-Maine) told Welsh 
and Donley. ''The culture is what you have to deal with." 

Alice Crites, Emesto Londofto and Ed O'Keefe contributed to this report. 

0 The Washington Post Company 
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Understanding Sexual 
Assault 

• Marine Corps Policy 

• Sexual Assault Defined 

• Common Myths 

• Offender Characteristics 

• Prevention Tips 
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• Responding to Sexual Assault 

• Reporting Requirements 

• Assistance for Victims 
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Marine Corps Policy 

• Zero tolerance for sexual assault 

• Sexual assault is a criminal act 

• Victims have access to appropriate assistance 

• Perpetrators of sexual assault will be 
prosecuted to the fullest extent of the law 

• Commanding officers of perpetrators will take 
appropriate disciplinary and/or administrative 
action 
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Impact on Readiness 

• Diminishes the reputation and prestige 
of the Marine Corps 

• Creates serious morale problems 

• Destroys esprit de corps 

• Trauma for victims can create short
term as well as life-long problems 

• Impacts everyone in the unit 
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Sexual Assault Defined 
1/14/2014 

• " ... a criminal act that is absolutely 
incompatible with the [Marine Corps] 
core discipline . .. " 
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Sexual Assault Defined 

• Includes: 
-Date or acquaintance rape 
- Domestic or intimate partner violence 

-Stranger 

All forms of sexual assault are 
crimes. 
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What the UCMJ Says 

• Rape (Article 120) 
- Penile-vaginal intercourse with force and 

without consent 
- Even slight penetration is sufficient to 

complete the offense 

• Carnal Knowledge (Article 120) 
- Penile-vaginal intercourse with someone 

under 16 years of age 

1/14/2014 

-Assault with intent to commit rape or sodomy 
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- Sodomy by Force and Without Consent (Article 
125) 

-Assault with Intent to Commit Rape or Sodomy 
(Article 134) 

- Sexual Assault (Article 128 & 134) 
• Attempted Rape 

• Non-consensual sodomy/attempted 

• Digital penetration/attempted 
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UCMJ 
1/14/2014 

• Indecent Assault (Article 134) 
- Intent to gratify the lust or sexual desires of the 

accused 

• Indecent Acts or Liberties with a Child 
(Article 134) 
-An indecent act upon or with the body of 

someone under 16 years of age 
-Intent to arouse, appeal to, or gratify the lust, 

passions, or sexual desires of the accused, the 
victim, or both 
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In the Civilian World 
1/14/2014 

• Every 2 minutes, somewhere in America, someone 
is sexually assaulted. (2000 National Crime Victimization 
Survey) 

• According to the National Violence Against Women 
Study, approximately 1 of 6 women (18°/o) and 1 of 
33 men (3°/o) in the U.S. experience an attempted or 
completed rape sometime during their lives. 

• Translated to annual estimates, approximately 
302,100 women and 92,700 men in the U.S. are the 
victims of attempted or completed rape each year. 

Slide 11 

UNCLASSIFIED 

In the Civilian World 
1/14/2014 

-National Crime Victimization Survey 

• Most at-risk age group is 16-24 
-Approximately 7 women and 1 man out of every 
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1 ,000 persons age 18-24 were sexually assaulted 
each year, 1995-2000 

-Non-strangers committed 74°/o of the assaults 

-Less than 13°/o of the assaults were reported to the 
police 
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Offender Characteristics 

• National Center for Victims of Crime 
-Offender characteristics: 

1/14/2014 

• 49.9°/o perceived to be between 21-29 
years of age 

• 46°/o perceived to be under the influence 
of alcohol 

• 84.5°/o of cases involved no weapon 
other than hands, fists or feet. .. 
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Common Themes in the Military 
fliliiiiiliiiiii!i 1/14/2014 

• Alcohol use/abuse 
• Acquaintance or co-worker 
• Consent is muddy issue 

-Clothing removal typically not forcible 
-"I didn't want to .. but didn't say anything" 
-"She didn't say 'no"' 
-"She said 'no' but I thought she was kidding ... " 

• Both victim and alleged perpetrator are 
commonly junior in rank and in their 20's 
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Rape Myths 1/14/2014 

~~~-

• Rape is a crime of passion 
- Rape is an act of violence. It is using sex as a 

weapon to gain power and control over a victim. 

• The rapist is usually a stranger lurking in 
a dark alley 
-The majority of victims know their attacker 

either as an acquaintance, friend, co-worker, or 
family member. Most rapes occur in familiar 
places such as a home, friend's house, dorm 
room, car ... 
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Rape Myths 1/14/2014 

~~~~--

• Only the young and attractive, 
provocative, or careless are raped 
-Rape can happen to anybody-children, 

grandmothers, students, working women, 
mothers, sisters, your closest friend, you ... 

-Offenders tend to target those who look 
vulnerable and easily intimidated, regardless of 
their age, physical attributes, or dress. 
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Rape Myths 

• She said "no, but meant yes." 
-The belief that women just cannot admit they want sex 

and men have to overcome their hesitation is a 
dangerous myth. "No" means "no". Always. 

• Women secretly want to be raped. 
- When people have sexual fantasies of seduction, they 

are in control of the circumstances and characteristics 
of their seducer. In rape, the victim is never in 
control ... an important difference between fantasy and 
reality. 
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Rape Myths 1/14/201 4 

• Men cannot be raped 
- Sexual assault, no matter the gender of the 

perpetrator or victim, is a form of violence 
where sex is used to demean and humiliate 
another person. Sexual assault is not a 
woman's issue. One in 33 men have been 
victims of sexual assault in their lifetime. Most 
often the perpetrator is a heterosexual male. 

Slide 19 

UNCLASSIFIED 

• If a victim has had prior consensual sex 
with an attacker or agrees to go 
somewhere private then it cannot be 
rape 
- Nothing, not even previous consensual sex·, entitles 

anyone to force another to perform sexual acts 
- Further, a victim's cooperation to go .. somewhere private .. 

with the suspect is not an invitation to rape her and 
should never be viewed by the criminal justice system as 
an indication of consent 
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• Rape happens when a guy gets 
turned on sexually and then 
cannot control himself 
- Forcing a woman to have sex under any 

circumstances is rape, a violent crime with 
serious consequences, not an act of desire 
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Why Do These Myths Matter? 
------~ 1/14/2014 

• Victims are not believed 

• Cases are not investigated properly 

• Offenders may repeat their crime 
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Who Are The Offenders? 

UNCLASSI FlED 

The Stereotype 

• Looks threatening 
• Carries some type of weapon 
• Stalks his victims like a predator 
• Attacks women at night in parks and 

dark streets, or breaking into their 
homes 

• Leaves the victim physically brutalized 
• Is a stranger 
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The Truth 
1/1 4/2014 

• He can and does look like .. any Marine" 
• Could be of any rank, any race, any 

age, a top performer, outstanding 
athlete, or the .. good .. Samaritan who 
offers help 

• He is the handsome guy she meets at a 
barracks room, a friend's house, or the 
former boyfriend. 
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1/1 4/201 4 

• The sex offenders who are committing 
the vast majority of rapes are 
- Representative of a very small percentage 

of the male population 
-Clever about their choice of victim (they 

attack .. acquaintances .. ) 

-Controlled in their aggression 

-Rarely reported, prosecuted or convicted 

Slide 26 



UNCLASSI FlED 

What Convicted Rapists Tell US 
1/14/201 4 

• The typical sex offender: 
- Typically premeditates the sexual assault 

- Uses only as much violence as is necessary 

- Engages in consensual and coercive sex far more often than is 
typical for men of his age group 

- Uses alcohol to dis-inhibit himself and render the victim vulnerable 

- Views women as sexual objects to be conquered, coerced and 
used for self-gratification 

- Adopts highly "gendered" identity; sees himself as hyper
masculine and often privileged 

- Possesses very smooth and charming personal style 
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As a Woman 

• Be clear with the men in your life about 
what, if any, sexual behavior you are 
comfortable with. Speak up if anything 
makes you feel uncomfortable. 

1/14/2014 

• Practice situational awareness. Trust your 
gut feelings. If you feel uneasy or 
uncomfortable, get out. 
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As a Woman 

• Check out a first or blind date with friends. 
Meet in and go to a public place. Take public 
transportation or your own car. Always carry 
cash. 

• Leave social events with friends, not with 
someone you just met or don't know well. 

• Always watch your drink and never leave it 
unattended. Don't accept beverages from 
someone you don't know or trust. 
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Important Questions to Consider 

• What is his .. reputation .. among his peers or co
workers? Is he known as a .. ladies man .. ? 

1/14/2014 

• Does his group of male friends have a reputation for 
sexual conquests? 

• Does he boast about his sexual exploits? 
• Does he have a steady girlfriend? If so, does he date 

other women on the side? 

• Have any prior .. conquests .. ever accused him of rape or 
other sexual misconduct? 
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Important Questions to Consider 

• Have roommates or friends seen women leaving his 
room crying/distraught? 

• Does he talk about taking pictures or filming videos 
during sexual acts without the woman's consent? 

• Does he use pornography, e.g., magazines, movies, 
internet sites? 

• Does he have a reputation for making plans for a 
.. conquest .. e.g., trying to get his dates drunk? 

• If so, has he made any preparations, e.g., devising a 
special strategy for getting his "target" incapacitated? 
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As a Man 1/14/2014 

• Never assume that you know what a woman wants. Ask 
your date what she wants. If you feel you are getting a 
double message, say so .. If she says she is not sure, 
assume the answer is "no" and let it go. 

• If a woman says "maybe," but then decides "no," take no for 
an answer. Women have the right to set limits on sexual 
behavior, just as you do. 

• Never think a woman owes you sex, under any 
circumstances. Sexual intercourse is not payback for an 
expensive meal or an evening out on the town. 

• Accept a woman's decision when she says "no." Don't see it 
as a challenge. 
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• Understand that if a woman is under the 
influence and you have sex with her without 
her consent, it is still sexual assault: 

Unconscious Victim + Sexual Penetration = Sexual Assault 

Incapacitated Victim + Sexual Penetration = Sexual Assault 

Evidence of Disability + Sexual Penetration = Sexual Assault 
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If you do not 
have a crystal clear 

"YES" , 

As a Man 

D 

CIDITU@W®Cf 0@ 
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As a Man 
1/14/2014 

• Without a clear yes, pressing on can result in: 
- Tarnished image with peers, family, co-workers, 

and unit 

- Emotional strain of being accused 

- Stress of investigation 

- Potential legal consequences 
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As a Marine 
1/14/2014 

• Create a climate that is respectful to all 
• Do not allow the behavior of a few to tarnish the prestige 

of the Marine Corps 
• Always interrupt anyone you see sexually violating 

another person's space, either physically or verbally 
• Refuse to participate in story-telling, joking or bantering 

that is sexually demeaning to your fellow Marines 
whether male or female 

• Hold those in your charge accountable for sexually 
demeaning and aggressive behavior 

• Report all incidents of sexual assault to the Provost 
Marshall and the command 

• Become familiar with the resources in your community 
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Alcohol and drug use on the part of 
the assailant and/or the victim is one 

of the most important factors that 
contribute to date/acquaintance rape 

Drink responsib 
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Would You Know What to Do? 
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If It Happens to You 

• Remember sexual assault is a crime. You 
are not to blame. 

• Get help immediately. Phone the police, a 
friend, the victim advocate at Marine and 
Family Services. Don't isolate yourself. 

• Know that action against the attacker can 
prevent others from becoming victims. 
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If It Happens to You 

• Get medical attention as soon as possible. Do not 
shower, wash , douche, or change your clothes. 
Valuable evidence could be destroyed. 

• If you think you were assaulted under the influence 
of a date rape drug, get medical help immediately. 
Try not to urinate before providing any urine 
samples. If possible, collect any containers from 
which you drank. 

• Get counseling to help you through the recovery 
process. Rape is a traumatic event and trained 
counselors can make recovery easier and quicker. 
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Aiding a Victim 

• Believe the victim 

• Call the police 

• Show them that you care 

• Remind the victim that she/he is not 
responsible for the assault 

• Listen, without judging 
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Aiding a Victim 

• Avoid these phrases: 
-"I know how you feel." 

- "Are you okay?" 

• Use these phrases instead: 
- "What can I do?" 

-"I care about you." 

1/14/2014 

- "You are alive and you did the right thing." 
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Aiding a Victim 

• Do not contact the attacker, even if you know 
the person. 

• Do not make threats against the attacker. The 
victim needs you to remain calm. 

• Be approachable and patient. Don't get angry if 
the victim does not want to talk. 

• Suggest counseling, support groups, and other 
victim services but allow the victim to make 
his/her own decisions about talking to family or 
friends, seeking help, or participating in the 
investigation. 
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Assault 



UNCLASSIFIED 

BACKGROUND 

SECNAVINST 1752.4 (Sexual Assault 
Prevention and Response) 
MCO 1752.5 (Sexual Assault and 
Prevention Response Program 
MCO P1700.24B (Personal Services 
Manual) 
NAVMC 2930 
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UNCLASSIFIED 

Reporting Requirements 

- Reporting Requirements: 

1/14/2014 

• Commanding officers shall ensure that all incidents 
involving sexual assault are reported to the installation 
military police: 

-All assaults occurring in areas under Marine Corps control or 
jurisdiction 

- All assaults involving any military member or DoD eligible 
beneficiary regard less of the location of the assault 

• If the assault occurred on property not under DoD 
jurisdiction, the victim may choose whether or not to 
notify civilian or military law enforcement officials 

• If law enforcement witnessed the crime, that person 
files a complaint on behalf of the victim 
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Victim Assistance 

UNCLASSIFIED 

Assistance is Available 
1/14/2014 

~~~~~~~-

• Family Advocacy Program/Victim 
Advocate Program 
- Support rape and sexual assault prevention and 

education initiatives on the installation 

- Provide 24-hour crisis intervention and treatment 
services 

- Provide advocacy and support services to 
victims and their family members 
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UNCLASSIFIED 

Marine Corps Response 
1/14/2014 

-According to MCO 1700-248, Chapter 5: 
• Every Marine Corps installation establishes the Family 

Advocacy Program as the command program to 
address rape and sexual assault through a Coordinated 
Community Response (CCR) 

• Under the auspices of Marine and Family Services, 
Counseling Services include victim advocacy and rape 
and sexual assault response services 

• MCO 1753.5 allows victims to seek assistance from 
Marine and Family Counseling Services without 
reporting. 
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UNCLASSIFIED 

Marine Corps Response 

-According to MCO 1752.5 and NA VMC 
2930: 
• Rape and sexual assault are serious and violent 

criminal acts. Accordingly, victims of these crimes 
will be treated with respect, dignity and in such a 
manner that their privacy is maintained to the 
maximum extent possible. 

• The Counseling Services' primary role is to ensure 
victim safety and support. Victim Advocates and 
Counseling staff may provide treatment without 
reporting but will encourage the victim to report. 
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UNCLASSIFIED 

Role of Counseling Services 
1/14/2014 

- Provide clinical counseling and referral 
- Provide victims with information on victim's 

rights and services 
- Provide victims with options concerning their 

involvement with investigative/legal personnel 
-Support the command in ensuring the victim is 

reasonably protected from the accused 
- Encourage the victim to seek medical services 
-Advise the victim of reporting requirements 
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UNCLASSIFIED 

Victim Advocates 

• The USMC Victim Advocates provide 
information, guidance and support to 
survivors of sexual assault 
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UNCLASSIFIED 

CONTACT INFORMATION 

• Help is available 24 hours, 7 days a week 
and 365 days a year for victims of sexual 
assault 

• Contact local Marine and Family Services or 
the Navy Fleet and Family Service Center for 
assistance during duty hours 

• After duty hours contact the local Military 
Police, who will refer you to a Victim 
Advocate for assistance and support 
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UNCLASSIFIED 

Role of the Victim Advocate 

• Provide information to victims on their rights 

1/14/2014 

• Accompany and support victims through medical and 
legal proceedings 

• Provide assistance in filing for compensation through 
the Victim Witness Assistance Program and other 
local compensation programs 

• Actively help survivors to obtain services they need 
and are eligible for within the USMC and civilian 
community 

• Support sexual assault awareness and prevention 
initiatives in the community 
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UNCLASSIFIED 

Sexual Assault Hotlines 

• National Sexual Violence Resource Center 
877-739-3895 (toll free) 

1/14/2014 

(24 hour access to information, resources, and research 
regarding sexual assault) 

• Rape, Abuse & Incest National Network (RAINN) 
635-B Pennsylvania Avenue, SE 
Washington, DC 20003 
800-656-HOPE 
(Note: This number will connect you to your local rape 
crisis center.) 
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UNCLASSIFIED 

Understanding Sexual Assault 

Questions? 
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UNCLASSIFIED 

Acknowledgements 
1/14/2014 

• Successfully Investigating Acquaintance Sexual Assault: 
A National Training Manual for Law Enforcement, 2001 

• Violence Against Women Online Resources 
- http://www. vaw. umn.edu/documents/acquaintsa/acquaintsa. html 

• Bureau or Justice Statistics 
- http://www.ojp.usdoj.gov/bjs/ 

• National Sexual Violence Resource Center 
- http://www.nsvrc.org/ 

• Office of Victims of Crime 
- http://www.ojp.usdoj.gov/ovc/ 
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LtCol D  M  [1025-1029] 

Q. And could you tell us what Colonel B  [ph] based that 
decision off of? 

A. It was based on the fact that he touched an individual 
without consent. This basically pulled the trigger on a 
sexual assault case so, obviously, there are certain 
things that we have to begin doing as a command. And he 
spoke with NCIS as well and NCIS told him that the 
individual actually admitted to doing the assault, 
touching. So based on that information and Colonel B  
wasn't -- he didn't know what was going to happen next, 
didn't know if this student was going to do some more 
touching or maybe escalated even further. So as a 
precaution, he went ahead and signed the pretrial 
restriction. 

Q. Were there any other steps taken that the command took 
other than the pretrial restriction? 

A. Well, we issued an MPO, military protective order, to 
separate the two students; and then we physically 
separated the students as well because they started off as 
roommates. 

Q. All right. Sir, are you aware of the time -- at the -- so 
this incident happened on the 5th of March. Are you aware 
how long PFC S  had been at MCCES as of the 5th of 
March? 

A. No. I'd have to check my notes. 

Q. Did you -- you said there was an MPO. Did you remove him 
from his room? 

A. We did, yes. 

Q. And do you recall where you placed him? 
A. I don't, no. 

Q. Sir, were there any other factors that you could think of 
that -- it caused the colonel to place PFC S  on 
restriction? 

A. I -- current command climate. I mean, sexual assault 
all of them are treated very seriously as criminal acts 
and so he acted accordingly . Lots of pressure from higher 
headquarters to make sure that not only are we taking care 
o f the victims but we are, you know, preventing the 
assailants from continuing to do that sort of behavior. 

Q . So would you say that his concern was the entire command, 
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all 3 ,000 of you up there at MCCES? 
A. I would say definitely, yes. 

TC : That's all we have, sir. 

Good afternoon, sir. 

CROSS-EXAMINATION 

Questions by the defense: 

Q. Good morning, sir. 
A. Good morning. 

Q. So you mentioned that after speaking with NCIS that there 
was a concern that PFC S  would touch somebody again. 
Could you elaborate on that? What did you mean he would 
touch someone again? 

A. Well, we were unsure. You know, what was his mental state 
at the time of what he did? Is this something that he 
normally does and has just never gotten caught or is this 
something that just manifested itself because of his 
familiarity with the roommate? We didn't know and so that 
was kind of why we took the actions that we took. 

Q. Now, I'm not asking you to elaborate on the actual facts 
of the case here but you did -- yourself, and the then 
commanding officer became aware of the facts in the case 
while making that decision; correct, sir? 

A. Yes. 

Q. So you were aware that t he touching is an alleged touching 
of a roommate; correct, sir? 

A . Correct. 

Q . And when the restriction was put in place, was there any 
specific consideration given to how the individual parts 
of that pretrial restriction would keep Private First 
Class S  from touching people? 

A. There was -- I think the reason we went to pretrial 
restriction -- I mean, the other alternative was pretrial 
confinement and we felt that that was probably too severe 
in this particular case and so we -- Colonel B , I 
believe made that luster choice of the restriction vice 
confinement. 
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INVESTIGATING OFFICER'S REPORT 
(Of Charges Under Article 32, UCMJ and R.C.M. 405. Manual/or Courts-Martial) 

1a. FROM: (Nameoflnvesrigating Officer- b. GRADE c. ORGANIZATION d. DATE OF REPORT 
Lasr. First. Ml) 

W , C  R 04 I MEF CampPen, Ca 21 March 2013 

2a. TO: (Name of Officer who directed the b. TITLE c. ORGANIZATION 
investigation -Last, First. Ml) 

Commanding Officer MAG 13, 3rd MAW, MCAS Miramar 

G , M.J . 

3a. NAME OF ACCUSED (Last. First. Ml) b. GRADE c. SSN d. ORGANIZATION e. DATE OF CHARGES 

B , A  0 ES XXXXX6502 MAG 13 12 D ecember 2012 

(Check appropriate answer) YES NO 

4. IN ACCORDANCE WITH ARTICLE 32, UCMJ, AND R.C.M. 405, MANUAL FOR COURTS-MARTIAL, 
X I HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1) 

5. THE ACCUSED WAS REPRESENTED BY COUNSEL (If not. see 9 below) X 
6. COUNSEL WHO REPRESENTED THE ACCUSED WAS QUALIFIED UNDER R.C.M. 405(d) (2), 502(d) X 
?a. NAME OF DEFENSE COUNSEL (Last. First. Ml) b. GRADE 8a. NAME OF ASSISTANT DEFENSE COUNSEL (/funy) b. GRADE 

N , N  J 03 R , E  03 
c. ORGANIZATION (If uppropriate) c. ORGANIZATION ({(appropriate) 

DSO, Westem District MCAS Yuma DSO, Western District MCAS Yuma 

d. ADDRESS (/fappropriate) d. ADDRESS (If appropriate) 

9. (To be signed by accused if accused wai1•es counsel. If accused does nor sign. im•esrigaring officer will explain in detail in /rem 21.) 
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MCAS Yuma 20 March 2013 

I HAVE BEEN INFORMED OF MY RIGHT TO BE REPRESENTED IN THIS INVESTIGATION BY COUNSEL, INCLUDING MY RIGHT TO 
CIVILIAN OR MILITARY COUNSEL OF MY CHOICE IF REASONABLY AVAILABLE. I WAIVE MY RIGHT TO COUNSEL IN THIS INVESTIGATION. 

c. SIGNATURE OF ACCUSED 

10. AT THE BEGINNING OF THE INVESTIGATION I INFORMED THE ACCUSED OF: (CI~eck uppropriate mrswer) YES NO 
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b. THE IDENTITY OF THE ACCUSER X 
c. THE RIGHT AGAINST SELF-INCRIMINATION UNDER ARTICLE 31 X 
d. THE PURPOSE OF THE INVESTIGATION X 
e. THE RIGHT TO BE PRESENT THROUGHOUT THE TAKING OF EVIDENCE X 
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h. THE RIGHT TO HAVE AVAILABLE WITNESSES AND EVIDENCE PRESENTED X 
i. THE RIGHT TO PRESENT ANYTHING IN DEFENSE, EXTENUATION, OR MITIGATION X 
j. THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING X 
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X or counsel were absent during any parr of the presentation of evidence. camp/ere b below.) 

b. STATE THE CIRCUMSTANCES AND DESCRIBE THE PROCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUSED OR COUNSEL 
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12a. THE FOLLOWING WITNESSES TESTIFIED UNDER OATH: (Check appropriate answe1) 
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NCIS, Yuma X 
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X 
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X 
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17. THE CHARGES AND SPECIFICATIONS ARE IN PROPER FORM X 
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19. I AM NOT AWARE OF ANY GROUNDS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING OFFICER. 

X (See R.C.M. 405(d) {I). 

20. I RECOMMEND: 
a. TRIAL BY DsuMMARY D SPECIAL D GENERAL COURT-MARTIAL 
b. IRJ OTHER (Specify in Item 2 I below) 

21 . REMARKS (Include, as necessary. explanation for any delays in tire investigation, and explanation for w 1y "no" answers abOI'e.) 
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INVESTIGATING OFFICER'S REPORT ADDENDUM SGT B  

(a) That the accused committed an act of sexual inte rcourse ; and 

(b) That the act of sexual intercourse was done by force and 
without consent. 

This case involves a child who makes some disturbing 
accusations . After reviewing t he interviews and having the 
background of handling similar cases it appears this child has 
been manipulated or at the very least fed information pertaining 
to these accusations . The mother A  B  appears to be 
vindictive and willing to do whatever it takes to harm Sgt. 
B  

While there is some evidence (almost entirely on the word 
of a six year old) that some sort of sexual contact occurred it 
is so devoid of provability that I would be remiss in my 
responsibilities to the command if I did not advise it should not 
prosecute this case further. Experts in this area will advise 
that it is very easy to manipulate or even convince a child that 
something like this occurred . In the interest of justice this 
case should be dismissed. 

Art. 125 (sodomy): 

This charge like the 120 charge should be dismissed for the 
above reasons. 

Conclus ion. 

I do not believe a reasonable ground exists that Sgt 
B  violated Art.107, 120 or 125. 

Even though the proof standard at a 32 is relatively low or 
a "reasonable ground" I do not think the evidence supports this 
standard . 

A "reasonable ground" is commonly argued as being similar 
to probable cause. The test is whether there is more evidence 
for than against. This case does not meet this test. 

Reasonable grounds must be more than suspicion or the 
ability to theor i ze a criminal act from a set of facts excluding 
all evidence to the contrary. Inherent in this responsibility is 
the need to determine the credibility of the witnesses and the 
evidence . Although the government does not present all its 
evidence at the Article 32 hearing and that the burden certainly 
is much less than beyond a reasonable doubt, government counsel 
must still present credible evidence to support the conclusion 
that reasonable grounds exist to believe a cr ime was committed. 

I believe that burden has not been met as to any of the 
charged offenses. The "victim" in this case is a very poor 
witness and has glaring inconsistencies in the prior statements 
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INVESTIGATING OFFICER'S REPORT ADDENDUM SGT B  

made to law enforcement. Further an expert in forensic 
i nterviews of children of sex crimes believes the testimony is 
fabricated or coached. 

These cases put the government in a quandary . Because of 
the political climate the government is almost forced to move 
forward to court-martial on a case that will result in an 
acquittal . There are severe credibility problems with the 
complaining witness. 

Based on the evidence before me, I recommend the charged 
offenses be dismissed
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Comments re : Article 32 Investigation of United States v . 

Sergeant P C . , USMC. 

Introduction 

This case turns on the credibility of the witnesses . 

The government has presented a "bare-bonesu case at the 

article 32 , with very little corroborating evidence of 

statements of the accuser . Although I believe some charges 

and specifications are just sufficient to meet the 

reasonable grounds test in Rule 405 , I do not believe that 

this case can come close to being proven beyond a 

reasonab l e doubt in front of a trier of fact and thus 

recommend that no further action be taken . 

During the course of the investigation , the original 

charge sheet (exhibit 1), was found to be woefully 

inaccurate in all charges and specifications save Charge 

III , specification 2 . It was disturbing that in many of 

the charges and specifications the evidence obtained by the 

government's own witnesses flatly disproved them at the 

very outset of the hearing. In other words , the original 

charge sheet as a whol e should have never been submitted 

for preferral, as it did not even meet the most basic of 

principles of prosecution: due diligence . The most cursory 

investigation into the evidence that the government had 

gathered would have been sufficient to not even consider 



Charge III, specifications 3 and 4 , and Charge IV on the 

original charge sheet . 

The original charge sheet was so flawed that a new 

proposed charge sheet was requested . This proposed new 

charge sheet is included as exhibit 10 and is the basis for 

the comments that follow. 

The entire range of the original and proposed charges 

and specifications stem from the relationship between the 

accused and his wife. This relationship , as expected , has 

very few witnesses other than the accused and the accuser, 

Mrs. Y  . 

Proposed Charge I and the sole specification 

This specification has two parts . Part one alleges 

t h a t the accused made a false official statement during his 

NCIS interview by first stating , "I did not hit Y  

 with a bar stool and break her wrist ; she hit me 

with the bar stool and broke her wrist as a result .u This 

allegation should not go forward, as the government's own 

evidence indi c ates that the wrist of Mrs . Y   

was not broken. The third element of a false official 

statement is that the accused must know the statement to be 

false at the t ime of making the statement . There is 

absolutely no indication whatsoever that the defendant has 
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Nature of Motion 

 This is the Government’s Response to the Defense Motion to Dismiss Charge I 

and the two specifications thereunder. The Government moves the Court to deny defense’s 

motion on the following grounds: (1) the statute is not unconstitutionally vague as applied, (2) 

the statute does not deny the accused Due Process because it provides him with fair notice, and 

(3) the accused lacks standing to make a constitutional challenge for vagueness. 

Summary of Facts 

 The Government hereby adopts the summary of facts from its Response in Opposition to 

the Defense Motion for Preliminary Ruling on 412 Matter.  The accused is charged with two 

violations of Article 120, five violations of Article 107, and one violation of Article 134 of the 

UCMJ.  The defense now moves the court to dismiss the two specifications under Article 120 as 

unconstitutionally vague. 

Burden 

As the moving party, the defense bears the burden of persuasion on any factual issue the 

resolution of which is necessary to decide the motion. R.C.M. 905(c)(2)(A). The burden of proof 

on any factual issue the resolution of which is necessary to decide a motion shall be by a 

preponderance of the evidence. R.C.M. 905(c)(1). 
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Discussion 

The Defense argues that Charge I and its two specifications should be dismissed because 

the terms “incapable of consenting due to impairment” and “unaware the sexual act” are so 

unconstitutionally vague as to provide the accused with “insufficient notice that his conduct may 

or may not have been proscribed.” Def. Mot. 1. Here, the burden is on the defense to show that 

Article 120 of the Uniform Code of Military Justice (UCMJ) is unconstitutional. In determining 

a statute’s constitutionality, a court should seek an interpretation that supports the statute’s 

validity. Parker v. Levy, 417 US 733, 754 (1974). Furthermore, “[t]he strong presumptive 

validity that attaches to an Act of Congress has led this court to hold many times that statutes are 

not automatically invalidated as vague simply because difficulty is found in determining whether 

certain marginal offenses fall within their language.” United States v. National Dairy Corp., 372 

US 29, 32-33 (1963). To illustrate the relatively low standard of review for a vagueness 

challenge, the Supreme Court has upheld statutes which, “by their terms or as authoritatively 

construed apply without question to certain activities, but whose application to other behavior is 

uncertain.” Smith v. Goguen, 415 US 566, 578 (1974).
1
 Additionally, Congress has traditionally 

been permitted to legislate “both with greater breadth and greater flexibility” when prescribing 

the rules by which the military society shall be governed. This has historically been true because 

of the military’s “higher code termed honor, which holds its society to stricter accountability.” 

Parker v. Levy, 417 US 733 at 748 (quoting United States v. Fletcher, 148 US 84 (1893)). In 

light of this strong presumption and the highly deferential standard of review in favor of the 

statute, the defense’s Motion to Dismiss should be denied.  

                         
1
 Contrast these cases with those in which the Supreme Court held statutes to be unconstitutionally vague. In each of 

those cases, the criminal statute was vague “not in the sense that it requires a person to conform his conduct to an 

imprecise but comprehensible normative standard, but rather in the sense that no standard of conduct is specified at 

all.” See for example, Coates v. City of Cincinnati, 402 US 611, 614 (1971). 
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I. Article 120(b), UCMJ, is not unconstitutionally vague because it applies without 

question to certain activities, and provides law enforcement officials and triers of 

fact with reasonably clear guidelines to prevent arbitrary and discriminatory 

enforcement. 

 

The proper standard of review for a vagueness challenge is the standard which applies to 

criminal statutes regulating economic affairs. Parker v. Levy, 417 US 733 at 756; see also Weiss 

v. United States, 510 US 163 (1994). In other words, the void for vagueness doctrine demands 

that “criminal culpability should not attach where one could not reasonably understand that his 

contemplated conduct is proscribed.” Id at 757. 

In this case, Charge I states that the accused violated Article 120(b)(2) and (3) of the 

UCMJ. As to what conduct constitutes “sexual assault,” Article 120(b) provides: 

Any person subject to this chapter who – 

(2) commits a sexual act upon another person when the person knows or reasonably 

should know that the other person is asleep, unconscious, or otherwise unaware that the 

sexual act is occurring; or 

(3) commits a sexual act upon another person when the other person is incapable of 

consenting to the sexual act due to – 

(A) impairment by any drug, intoxicant, or other similar substance, and that 

condition is known or reasonably should be known by the person. 

 

10 USC § 920(b) (emphasis added). The defense contends that while the statute provides a 

definition of consent, it does not explicitly define the terms “impairment” or “incapable of 

consenting.” Similarly, the statute does not explicitly define “unaware” for purposes of 

determining what makes a person “unaware that the sexual act is occurring.” 10 USC § 

920(b)(2). Consequently, the defense argues that the statute is unconstitutionally vague because 

it seems to contemplate possible scenarios where an unaware person may consent, but that are 

not proscribed by the statute. Def. Mot. 5. 

 The defense’s argument fails for two reasons. First, the statute specifies the conduct to 

which Article 120(b) applies, providing law enforcement officials and triers of fact with 
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“reasonably clear guidelines.” Parker v. Levy, 417 US 733 at 752. As to the instant specification 

pertaining to Article 120(b)(2), the statute clearly provides that a person who commits a sexual 

act upon another person when he knows or reasonably should know that the person is asleep or 

unconscious has committed a sexual assault. At the very least then, this statute falls squarely 

within the Supreme Court’s decision in Smith v. Goguen to uphold a statute where the statute 

could be “applied without question to certain activities,” even if “application to other behavior is 

uncertain.” 415 US at 578. That said, considering the context within which the language 

“otherwise unaware the sexual act is occurring” is placed, it is evident that it is something akin to 

the appearance of a “person [who] is asleep, [or] unconscious.” 

 Second, the defense’s argument fails because, for purposes of determining the statute’s 

constitutionality regarding the “impairment” language of Article 120(b)(3), defense mistakenly 

focuses their argument on the term “unaware,” a term from Article 120(b)(2). While the statute 

may not define “impairment,” the statute provides definitions of the terms “consent” (and what 

does not constitute consent) and “sexual act” so as to clarify the specific conduct that the statute 

contemplates. Article 120(g)(8) provides, in pertinent part: 

(A) The term “consent” means a freely given agreement to the conduct at issue by a 

competent person. An expression of lack of consent through words or conduct means 

there is no consent. Lack of verbal or physical resistance or submission resulting from the 

use of force, threat of force, or placing another person in fear does not constitute 

consent…. 

(B) A sleeping, unconscious, or incompetent person cannot consent. A person cannot consent 

to force causing or likely to cause death or grievous bodily harm or to being rendered 

unconscious …. 

 

10 USCS § 920(g)(8)(A), (B), and (C). The statute further adds, “Lack of consent may be 

inferred based on the circumstance of the offense.  All the surrounding circumstances are to be 

considered in determining whether a person gave consent….” 10 USCS § 920(g)(8)(C). Under 

the language of Article 120(b) and the accompanying definitions provided in Article 120(g), 
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there is no question that one could reasonably identify specific conduct that falls within this 

statute. Therefore, although the statute does not contemplate every possible scenario in which an 

“unaware” person may or may not be capable of consenting, the statute is sufficiently specific so 

as to satisfy the Supreme Court standard for vagueness. 

II. The statute does not deny the accused Due Process because based on its language 

alone one could reasonably understand that his contemplated conduct is 

proscribed. 

 

The defense argues that Article 120(b) is impermissibly vague because it did not provide 

the accused with fair notice that his conduct was prohibited. Def. Mot. 6. As discussed above, the 

void for vagueness doctrine demands that “criminal responsibility not attach where one could not 

reasonably understand that his contemplated conduct is proscribed.” Furthermore, in determining 

the sufficiency of such notice, “a statute must of necessity be examined in light of the conduct 

with which defendant is charged.” Parker v. Levy, 417 US 733 at 756-57.
2
 

The accused’s charged conduct falls directly within the language of the statute. He is 

charged with engaging in “sexual acts” with LCpl KLH when he knew or reasonably should 

have known that she was unconscious and unaware the acts were occurring, and while she was 

incapable of consenting due to her alcohol intoxication. In light of that, the accused should have 

reasonably known that his conduct would fall under Article 120 of the UCMJ, and therefore was 

provided fair notice so as to satisfy Due Process requirements. 

 

 

                         
2
 It is also worth noting in regards to the issue of notice that “the military makes an effort to advise its personnel of 

the contents of the Uniform Code, rather than depending on the ancient doctrine that everyone is presumed to know 

the law.” Id at 751. This is especially true in recent years, as the Marine Corps has substantially increased the 

training and education Marines receive in an effort to combat the growing number of sexual assaults and rapes in the 

military. 
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III. The accused lacks standing to challenge for vagueness because his conduct falls 

squarely within the conduct contemplated by the statute. 

 

The accused does not have standing to challenge the statute for vagueness. The Supreme 

Court has often held, “One to whose conduct a statute clearly applies may not successfully 

challenge it for vagueness.” Put another way, one who has received fair warning of the 

criminality of his own conduct from the statute in question cannot attack it simply because the 

statute’s language would not give similar fair warning with respect to other conduct that might be 

within its scope. Parker v. Levy, 417 US 733 at 755-56; see also Smith v. Goguen, 415 US 566 at 

578. For obvious reasons, the Supreme Court has refused to hear arguments challenging the 

validity of a statute as applied to hypothetical situations. This same principle applies here. The 

accused’s conduct falls within the scope of Article 120, and as previously discussed, he received 

fair notice of the criminality of his conduct. Accordingly, the defense’s motion fails at the outset 

as the accused lacks standing to challenge the statute as it may apply to every imaginable 

situation contemplated. 

Relief Requested 

The Government respectfully requests that the Court deny the defense’s Motion to 

Dismiss Count I and the two specifications thereunder. 

Oral Argument 

 The government respectfully requests oral argument on this motion. 

                                                                    

    

J. J. C  

Captain, U.S. Marine Corps 

Trial Counsel 
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UNITED STATES      

GOVERNMENT RESPONSE TO 

DEFENSE MOTION TO DISMISS 

v.   

  

MANUEL ROJO                 

LANCE CORPORAL  

U. S. MARINE CORPS   30 October 2014

 

1.   Nature of Motion.   

  This is the government’s response to the defense motion to dismiss Charge III, Uniform 

Code of Military Justice (UCMJ) Article 125 Sodomy pursuant to Rule for Courts Martial 907.   

2.   Summary of Facts. 

a. Lance Corporal (LCpl) Manuel Rojo, U.S. Marine Corps, is charged with violation of 

the Uniform Code of Military Justice, specifically violation of Article 92, violating a 

lawful general order by providing alcohol to a minor, violation of Article 120b for 

sexual assault of a child, and violation of article 125 for Sodomy.   

b. On the evening of 7 June 2013, LCpl Rojo, 21 years of age ate the time, met Miss A.H., 

a child 14 years of age, in American Village, Chatan Cho, Okinawa, Japan.  LCpl Rojo 

took Miss A.H. to a hotel room which he had rented, where he provided her with 

alcohol, and penetrated her orally and vaginally with his penis.  LCpl Rojo has been 

charged in this case with Article 120b for penetrating Miss A.H.’s vagina with his penis, 

and with Article 125 sodomizing Miss A.H.  

3.   Discussion. 

   The court should deny the defense request to dismiss Charge III for the reasons stated 

below. 
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I. Background 

 Article 125 allows for criminal penalties for sodomy.  Manual for Courts-Martial pt. IV, 

para. 51a.  Anyone subject to the article who is found guilty of unnatural carnal copulation with 

another person of the same or opposite sex, or with an animal may be punished as a court martial 

may direct. Id.  Unnatural carnal copulation under Article 125 is defined as “a person [taking] 

into that person’s mouth or anus the sexual organ of another person or of an animal; or [placing] 

that person’s sexual organ in the mouth or anus of another person or of an animal; or to have 

carnal copulation in any opening of the body, except the sexual parts, with another person; or to 

have carnal copulation with an animal.” Id. at para. 51c.   

 Article 120b, in relevant part, allows for criminal penalties for sexual assault of a child.  

Anyone subject to the article “who commits a sexual act upon a child who has attained the age of 

12 years is guilty of sexual assault of a child and shall be punished as a court-martial may 

direct.”  Id. at para. 45b(a)(b).  Sexual act is defined by the MCM part IV, paragraph 45(g) in 

relevant part as:  

(A)  contact between the penis and the vulva, anus, or mouth, and for the purposes of 

this subparagraph contact involving the penis occurs upon penetration, however 

slight; or  

(B)  the penetration, however slight, of the vulva or anus and mouth of another by any 

object, with intent to abuse, humiliate, harass, or degrade any person or to arouse 

or gratify the sexual desire of any person.  

 

 In addition to the text of statutes passed directly by Congress, the President may set 

different maximum authorized punishments for an offense based on specific facts. 10 U.S.C. § 

836 (2012), 10 U.S.C. § 856 (2012).  Congress has delegated to the President the authority to 

address modes of proof and punishment that a court-martial may direct.  See Loving v. United 

States, 517 U.S. 748, 769-70.  The President’s authority under Article 36 of the UCMJ is limited 

only by the requirement that the rules be consistent with the Constitution or other laws.  See 
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United States v. Kelson, 3 M.J. 139, 140-41, (C.M.A. 1977).  In the case of Article 125, the 

President added, among others, a factor which may be pled and proven to increase punishment, 

i.e. the age of the child. MCM pt. IV, para. 51b., 51.e.  Congress first added the mistake of fact as 

to age defense to Article 120 with the Fiscal Year 1996 National Defense Authorization Act 

(NDAA), but did not include such a defense for Article 125.  See 110 Stat. 462.  Congress 

revised Article 120 with the Fiscal Year 2006 NDAA, which, among other changes, replaced 

Article 134 Indecent Acts or Liberties with a Child, Article 134 Assault – Indecent, and Article 

134 Indecent Acts with Another, but left Article 125 intact.  See 119 Stat. 3257.  In 2008 the U.S. 

Court of Criminal Appeals for the Armed Forces (CAAF) held that the defense of mistake of fact 

as to age is not available with respect to a charge of sodomy with a child under the age of 

sixteen.  U.S. v. Wilson, 66 M.J. 39.  Congress revised the MCM in 2011, and among other 

changes included the addition of Article 120b, specifically related to rape, sexual assault, and 

sexual abuse of children.  MCM pt. IV, para. 45b.  This revision included the mistake of fact as 

to age defense for Article 120b, but again retained Article 125 without any such defense.  Id. at 

para. 51.  Congress specifically modified Article 125 to exclude criminal sanctions for sodomy 

between consenting adults with the Fiscal Year 2014 NDAA, and again chose not to include a 

defense based upon mistake of fact as to age of the victim. See H.R. 3304 §1707. 

 

II. Analysis 

A. Mistake of fact as to age is not a defense to criminal Sodomy, and Congress has not 

intended Article 120b to supersede Article 125 

 The U.S. Court of Appeals for the Armed Forces held in Wilson, and the defense seems 

to recognize, that under the current statutory scheme, mistake of fact as to a victim’s age is not a 
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defense to Sodomy.  Rather than discuss the controlling law as it stands, defense primarily 

presented Zachary, a 2006 CAAF case, for background discussion.  U.S. v. Zachary, 63 M.J. 

438.  Zachary primarily discusses mistake of fact as to age as a defense to Article 134 Indecent 

Acts with a Child, and only discusses Article 125 Sodomy in dicta.  Id.  Furthermore, the same 

court ruled in Wilson in 2008 that mistake of fact as to age is not a defense to Article 125 

Sodomy with a child under the age of sixteen.  U.S. v. Wilson, 66 M.J. 39.  The court examined 

the statutory language of Article 125 and found no explicit knowledge of age or intent 

requirement.  Id. at 41-42.  The court then examined the language added by the President under 

authority delegated by Congress, and found no explicit mens rea requirement.  Id. at 42.  The 

court  in Wilson declined to read a defense of mistake of fact as to age into Article 125, opining 

that “the Supreme Court has consistently held that  ‘[Where] Congress includes particular 

language in one section of a statute but omits it in another section ... it is generally presumed that 

Congress acts intentionally and purposely in the disparate ... exclusion.’ (citation omitted)”, and 

also referenced Keene Corp. v. United States, 508 U.S. 200, 208, 113 S.Ct. 2035, 124 L.Ed.2d 

118 (1993), finding that the use of a phrase in one part of a statutory scheme “only underscores 

our duty to refrain from reading a phrase into the statute when Congress has left it out” of an-

other section.   

  In 1996 Congress revised the language of sexual offenses involving children in the 

MCM.  And in doing so, they added mistake of fact for an Article 120 offense when the victim is 

between 12 and 16 years of age, in order to “conform military law to federal civilian law,” but 

did not include a defense for sodomy.  Wilson at 46.  The defense and the dissent point to this 

omission as indication the legislature neglected to consider adding the mistake of fact defense for 

Article 120.  This position turns a blind eye to the fact Article 125 has been subject to revision 
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along with the other sex based offenses, but Congress has not provided a mistake of fact defense.  

In 2005 the Department of Defense General Counsel proposed changes to UCMJ sex offenses.  

The mistake of fact defense was specifically discussed in the report, and while this was in the 

context of Article 120, the report also requested the addition of force as an element to 125.  What 

the report did not include was a recommendation that mistake of fact be added to Article 125.  

Wilson at 46.  Of significance is the fact Congress denied the Department of Defense request to 

remove mistake of fact from Article 120, and denied the request to add an element to Article 

125.  This legislative history is an indication of a law reevaluated, considered, and intentionally 

left intact.  The court in Wilson concluded its discussion of Congressional action in this area by 

stating, “[w]e decline to redraft Article 125, UCMJ, to include a defense that Congress might 

have added, but did not.”  Id. at 47. 

  

B. The charges allege distinct criminal acts under Article 120b and Article 125, and 

Article 125 as alleged is Constitutional 

  On their face, Article 120b and Article 125 are similar in nature, but are aimed at 

regulating distinct conduct.   Article 120b is prohibits a broad range of sexual conduct, from 

sexual intercourse to sexual contact to lewd acts, and specifically protects children.  MCM pt. IV, 

para. 45b.  Article 125 on the other hand is aimed at specific conduct, sodomy and bestiality, 

which is not covered by the bulk of Article 120b, and is not entirely covered by 120b.  Id. at 

para. 51.  Although it may appear at first blush that Blockburger analysis should apply here, it 

does not.  As the court is aware, Blockburger set the standard for when one act can result in 

conviction for more than one offense.  U.S. v. Blockburger, 284 U.S. 299.  Where the same act or 

transaction constitutes a violation of two distinct statutory provisions, the test to be applied to 
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determine whether there are two offenses, or only one, is whether each provision requires proof 

of an additional fact which the other does not.  Id.  As charged in this case, Article 120b and 

Article 125 allege distinct criminal acts in that Article 120b as charged here relates specifically 

to LCpl Rojo’s penetration of Miss A.H.’s vagina with his penis, while Article 125 as charged 

relates to other sex acts with Miss A.H. which fall under the definition of sodomy. Article 120b 

as charged here requires proof of (1) penetration of Miss A.H’s vagina, and (2) that Miss A.H. is 

a child who has attained 12 years of age.  MCM pt. IV, para. 45b.  Article 125 as charged here 

requires proof (1) that the accused engaged in unnatural carnal copulation with Miss A.H., which 

does not include sexual intercourse, and (2) that Miss A.H. is a child who has attained the age of 

twelve but has not attained the age of sixteen.  Id. at para. 51.  It is the government’s position that 

these charges encompass separate, distinct criminal conduct, however, even if viewed as one 

transaction or occurrence, they pass the Blockburger analysis and may result in conviction for 

both offenses.   

 

  The Equal Protection Clause of the Fourteenth Amendment of the Constitution clearly 

and directly commands that no State shall deny to any person within its jurisdiction the equal 

protection of the laws. U.S. Const. Amend. XIV, § 1. That is essentially a direction that all 

persons similarly situated should be treated alike. However, if a law neither burdens a 

fundamental right nor targets a suspect class, the legislative classification will survive so long as 

it bears a rational relation to some legitimate end.  120b is broader in scope of conduct 

prohibited.  It contemplates everything from sexual intercourse to lewd acts.  125 on the other 

hand is aimed at specific conduct.  When conducting rational basis review, a district court will 

not overturn government action unless the varying treatment of different groups or persons is so 
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unrelated to the achievement of any combination of legitimate purposes that the court can only 

conclude that the government's actions were irrational.  Where the challenged classification is 

presumptively rational, the individual challenging its constitutionality bears the burden of 

proving that the facts on which the classification is apparently based could not reasonably be 

conceived to be true by the governmental decisionmaker 

4.   Relief Requested.   

  The government respectfully requests that the court deny the defense motion to dismiss 

Charge III and its specification. 

5.   Burden of Proof. 

  “Except as otherwise provided in this Manual the burden of persuasion on any factual 

issue the resolution of which is necessary to decide a motion shall be on the moving party.”  

RULE FOR COURTS-MARTIAL 905(c)(2)(A), MANUAL FOR COURTS-MARTIAL, UNITED STATES 

(2012 ed.).  The defense bears the burden of persuasion by a preponderance of the evidence. 

6.   Argument.   

  The government respectfully requests oral argument. 

 

 _______________________ 

 B  A. P  

 Captain, U.S. Marine Corps 

 Trial Counsel 
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I hereby attest that a copy of the foregoing motion was served on the court and opposing counsel 
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 _______________________ 

 B  A. P  

 Captain, U.S. Marine Corps 
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Members of the court, at this time I will instruct you on the law to be applied in this case.  When 
you close to deliberate and vote on the findings, each of you must resolve the ultimate question 
of whether the accused is guilty or not guilty based upon the evidence presented here in court 
and upon the instructions which I will give you.  

My duty is to instruct you on the law. Your duty is to determine the facts, apply the law to the 
facts, and determine the guilt or innocence of the accused. You must reach your own 
independent determination as to whether the accused is guilty or not guilty, and that 
determination may not be influenced by the views of any person outside the deliberation room.  
The law presumes the accused to be innocent of the charges against him. 

You will hear an exposition of the facts by counsel for both sides as they view them. Bear in 
mind that the arguments of counsel are not evidence. Argument is made by counsel in order to 
assist you in understanding and evaluating the evidence, but you must base the determination of 
the issues in the case on the evidence as you remember it and apply the law as I instruct you. 

During the trial some of you took notes. You may take your notes with you into the deliberation 
room. However, your notes are not a substitute for evidence admitted in trial and should not be 
shown or read to the other members.  You may use your notes to refresh your own recollection. 

You may find the accused guilty of an offense only if you are convinced as to guilt by legal and 
competent evidence beyond reasonable doubt as to each and every element of that offense.   

I will now advise you of the elements of the offenses alleged.  

************** 

IN THE SPECIFICATION OF CHARGE I, the accused is charged with the offense of 
Indecent Language, in violation of Article 134, UCMJ.  In order to find the accused guilty of this 
offense, you must be convinced by legal and competent evidence beyond reasonable doubt of the 
following elements: 

 (1) That on or about 28 October 2012, at or near Jacksonville, NC, the accused 
orally communicated to LT H. C. S., U.S. Navy, certain language, to wit:  “I’m going to 
fuck you tonight,” or words to that effect; 
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 (2) That the language was indecent; and 

 (3) That, under the circumstances, the conduct of the accused was to the prejudice 
of good order and discipline in the armed forces and of a nature to bring discredit upon the 
armed forces). 

 “Communicated to” means that the language was actually made known to the person to whom 
it was directed.  

“Indecent language” is that which is grossly offensive to the community sense of modesty, 
decency, or propriety, or shocks the moral sense of the community because of its vulgar, filthy, 
or disgusting nature.  

Language is also indecent if it is grossly offensive to the community sense of modesty, decency, 
or propriety, or shocks the moral sense of the community, because of its tendency to incite lustful 
thought. Language is, therefore, indecent if it tends reasonably to corrupt morals or incite lustful 
thought, either expressly or by implication from the circumstances under which it was spoken.  
Seemingly chaste or innocuous language can constitute this offense if the context in which it is 
used sends an indecent message, as reasonably interpreted by commonly accepted community 
standards. 

Not every use of language that is indecent constitutes an offense under the UCMJ.  The 
government must prove beyond a reasonable doubt, by direct or circumstantial evidence, that LT 
Entralgo’s conduct was prejudicial to good order and discipline in the armed forces and/or of a 
nature to bring discredit upon the armed forces. 

 “Community,” as used in this instruction, means the standards that are applicable to the military 
as a whole, and not the accused’s unit. 

 “Conduct prejudicial to good order and discipline” is conduct which causes a reasonably 
direct and obvious injury to good order and discipline.   

“Service discrediting conduct” is conduct which tends to harm the reputation of the service or 
lower it in public esteem.  

With respect to prejudice to good order and discipline, the law recognizes that almost any 
irregular or improper act on the part of a service member could be regarded as prejudicial in 
some indirect or remote sense; however, only those acts in which the prejudice is reasonably 
direct and palpable is punishable under this Article. 

With respect to service discrediting, the law recognizes that almost any irregular or improper act 
on the part of a service member could be regarded as service discrediting in some indirect or 
remote sense; however, only those acts which would have a tendency to bring the service into 
disrepute or which tend to lower it in public esteem are punishable under this Article. 

Not every act charged under Article 134 constitutes an offense under the UCMJ. The 
government must prove beyond a reasonable doubt, either by direct evidence or by inference, 
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that the accused‘s conduct was prejudicial to good order and discipline in the armed forces or 
was of a nature to bring discredit upon the armed forces. In resolving this issue, you should 
consider all the facts and circumstances to include where the conduct occurred, the nature of the 
official and personal relationship between the persons who were involved, who may have known 
of the conduct, the effect, if any, upon the accused‘s or another‘s ability to perform their duties, 
and the effect the conduct may have had upon the morale or efficiency of a military unit. 

The government has alleged that the conduct in question the specifications of Charge I was to the 
prejudice of good order and discipline in the armed forces and of a nature to bring discredit upon 
the armed forces.  To convict the accused of the specification of Charge I, you must be 
convinced beyond a reasonable doubt of all the elements for that specification, including that the 
accused’s conduct was to the prejudice of good order and discipline in the armed forces and/or 
was of a nature to bring discredit upon the armed forces.   

If you are convinced of all the elements the offense except the element of the service discrediting 
nature of the conduct, you may still convict the accused the offense.  In this event, you must 
make appropriate findings by excepting the language “of a nature to bring discredit upon the 
armed forces.”   

On the other hand, if you are convinced of all the elements except the element of prejudice to 
good order and discipline in the armed forces, you may still convict the accused of the offense.  
In this event, you must make appropriate findings by excepting the language “to the prejudice of 
good order and discipline in the armed forces.”   

If you are convinced beyond a reasonable doubt that the conduct in question was both to the 
prejudice of good order and discipline in the armed forces and of a nature to bring discredit upon 
the armed forces, then you may convict the accused as he is charged provided you are convinced 
beyond a reasonable doubt as to the other elements of the offense.  If you find the conduct was 
neither service discrediting nor prejudicial to good order and discipline, then you must find the 
accused not guilty of the offense. 

************ 

IN SPECIFICATION 1 OF CHARGE II, the accused is charged with the offense of Rape, in 
violation of Article 120, UCMJ.  In order to find the accused guilty of this offense, you must be 
convinced by legal and competent evidence beyond reasonable doubt of the following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused committed a sexual ACT upon Lieutenant H. S., U.S. Navy, to wit: penetration of 
her VULVA with his PENIS; and 

 (2) That the accused did so by using UNLAWFUL FORCE against LT S., to wit: 
pulling down her shorts. 

The court is advised that the offense of Sexual Assault is a lesser included offense of Rape. 
When you vote, if you find the accused not guilty of the offense charged, that is Rape, then you 
should consider the lesser included offense of Sexual Assault, also in violation of Article 120, 
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UCMJ. In order to find the accused guilty of this lesser offense, you must be convinced by legal 
and competent evidence beyond reasonable doubt of the following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused committed a sexual ACT upon Lieutenant H. S., U.S. Navy, to wit:  penetration of 
her VULVA with his PENIS; and 

 (2) That the accused did so by causing BODILY HARM against LT S., to wit: 
placing his penis in her vulva. 

See definitions and other instructions on page 6. 

************** 

IN SPECIFICATION 2 OF CHARGE II, the accused is charged with the offense of Sexual 
Assault, in violation of Article 120, UCMJ.  In order to find the accused guilty of this offense, 
you must be convinced by legal and competent evidence beyond reasonable doubt of the 
following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused committed a sexual ACT upon Lieutenant H. S., U.S. Navy,  to wit: penetration of 
her VULVA with his PENIS; and 

 (2) That the accused did so when LT S. was incapable of consenting to the sexual act 
DUE TO IMPAIRMENT by a drug, intoxicant, or other similar substance, and that 
condition was known or reasonably should have been known by the accused. 

See definitions and other instructions on page 6. 

************** 

The facts and circumstances alleged in Charge II, Specification 1 (and its lesser included 
offense) and Charge II, Specification 2, are the same incident, and therefore the accused 
may only be found Guilty of one or the other, but not both.  He still however, may be found 
Not Guilty of both.   

************** 
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IN SPECIFICATION 3 OF CHARGE II, the accused is charged with the offense of 
Aggravated Sexual Contact, in violation of Article 120, UCMJ.  In order to find the accused 
guilty of this offense, you must be convinced by legal and competent evidence beyond 
reasonable doubt of the following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused committed a sexual CONTACT upon Lieutenant H. S., U.S. Navy, to wit: touching 
of her BREAST with his MOUTH; and 

 (2) That the accused did so by using UNLAWFUL FORCE against LT S., to wit: 
laying on top of her. 

The court is advised that the offense of Abusive Sexual Contact is a lesser included offense of 
Aggravated Sexual Contact. When you vote, if you find the accused not guilty of the offense 
charged, that is Aggravated Sexual Contact, then you should consider the lesser included offense 
of Abusive Sexual Contact, also in violation of Article 120, UCMJ. In order to find the accused 
guilty of this lesser offense, you must be convinced by legal and competent evidence beyond 
reasonable doubt of the following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused engaged in sexual CONTACT, to wit: touching Lieutenant H. S.’s, U.S. Navy, 
BREAST with his MOUTH;  

 (2) That the accused did so when LT S. by causing BODILY HARM against LT S., 
to wit: touching LT S.’s breast with his mouth. 

See definitions and other instructions on page 6. 

************** 

IN SPECIFICATION 4 OF CHARGE II, the accused is charged with the offense of Abusive 
Sexual Contact, in violation of Article 120, UCMJ.  In order to find the accused guilty of this 
offense, you must be convinced by legal and competent evidence beyond reasonable doubt of the 
following elements: 

(1) That on or about 28 October 2012, at or near Jacksonville, North Carolina, the 
accused committed a sexual CONTACT upon Lieutenant H. S., U.S. Navy, to wit: touching 
of her BREAST with his MOUTH; and 

 (2) That the accused did so when LT S. was incapable of consenting to the sexual act 
DUE TO IMPAIRMENT by a drug, intoxicant, or other similar substance, and that 
condition was known or reasonably should have been known by the accused. 

See definitions and other instructions on page 6. 

************** 
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The facts and circumstances alleged in Charge II, Specification 3 (and its lesser included 
offense) and Charge II, Specification 4, are the same incident, and therefore the accused 
may only be found Guilty of one or the other, but not both.  He still however, may be found 
Not Guilty of both.   

************** 

DEFINITIONS AND OTHER INSTRUCTIONS FOR  
SPECIFICATIONS 1-4 OF CHARGE II: 
 
 “Sexual act” means: 

(A)  contact between the penis and the vulva, and for the purposes of this subparagraph 
contact involving the penis occurs upon penetration, however slight.  

 “Sexual contact” means: 

(A) touching, or causing another person to touch, either directly or through the clothing, 
the genitalia, anus, groin, breast, inner thigh, or buttocks of any person, with an intent to abuse, 
humiliate or degrade any person; OR  

(B) any touching, or causing another person to touch, either directly or through the 
clothing, any body part of any person, if done with an intent to arouse or gratify the sexual desire 
of any person. 

Touching may be accomplished by any part of the body. 

The “vulva” is the external genital organs of the female, including the entrance of the vagina and 
the labia majora and labia minora.  “Labia” is the Latin and medically correct term for “lips.” 

 “Unlawful force” means an act of force done without legal justification or excuse. 

“Force” means the use of a weapon; the use of such physical strength or violence as is sufficient 
to overcome, restrain, or injure a person; or inflicting physical harm sufficient to coerce or 
compel submission by the alleged victim. 

“Bodily harm” means any offensive touching of another, however slight, including any 
nonconsensual sexual act or nonconsensual sexual contact. 

“Impairment” means the state of being diminished, weakened, or damaged, especially mentally 
or physically. 

“Consent” means a freely given agreement, by words or conduct, to the conduct at issue by a 
competent person.  An expression of lack of consent through words or conduct means there is no 
consent.  Lack of verbal or physical resistance or submission resulting from the use of force, 
threat of force, or placing another person in fear does not constitute consent.  A current or 
previous dating or social or sexual relationship by itself shall not constitute consent.   
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Lack of consent may be inferred based on the circumstances.  All the surrounding circumstances 
are to be considered in determining whether a person gave consent, or whether a person did not 
resist or ceased to resist only because of another person’s actions.  

The evidence has raised the issue of whether LT S. consented to the sexual conduct listed in the 
Specifications under Charge II.  All of the evidence concerning consent to the sexual conduct is 
relevant and must be considered in determining whether the government has proven beyond a 
reasonable doubt every element of a particular offense under Charge II, and/or that the sexual 
conduct was done by unlawful force for Specifications 1 and 3 of Charge II.  Stated another way, 
evidence the alleged victim consented to the sexual conduct, either alone or in conjunction with 
the other evidence in this case, may cause you to have a reasonable doubt as to whether the 
government has proven every element of a particular offense, and/or that the sexual conduct was 
done by unlawful force for Specifications 1 and 3 of Charge II. 

Mistake of Fact: (1) Consent, (2) Offensive Touching, (3) Level of Impairment.   

(1) The evidence has raised the issue of mistake on the part of the accused whether LT S. 
consented to the sexual conduct alleged concerning all of the Specifications under Charge II. 

Mistake of fact as to consent is a defense to all of the charged offenses under Charge II.  
“Mistake of fact as to consent” means the accused held, as a result of ignorance or 
mistake, an incorrect belief that LT S. consented to all that sexual conduct.  The 
ignorance or mistake must have existed in the mind of the accused and must have been 
reasonable under all the circumstances.  To be reasonable the ignorance or mistake must 
have been based on information, or lack of it, that would indicate to a reasonable person 
that LT S. consented.   

The prosecution has the burden of proving beyond a reasonable doubt that the accused 
did not reasonably believe that LT S. consented to the charged sexual conduct.  If you are 
convinced beyond a reasonable doubt, at the time of the charged offense, the accused did 
not believe that LT S. consented to the sexual conduct alleged, the defense does not exist.  
Furthermore, even if you conclude the accused was under a mistaken belief that LT S. 
consented to the sexual conduct alleged, if you are convinced beyond a reasonable doubt 
that at the time of the charged offenses the accused’s mistake was unreasonable, the 
defense does not exist. 

(2) The evidence has also raised the issue of mistake on the part of the accused whether the 
accused putting his penis in LT S.’s vulva was an offensive touching in the lesser included 
offense of Specification 1 of Charge II, and whether the accused touching LT S.’s breast with his 
mouth was an offensive touching in the lesser included offense of Specification 3 of Charge II. 

Mistake of fact as to whether the accused putting his penis in LT S.’s vulva was an 
offensive touching is a defense to the lesser included offense of Specification 1 of 
Charge II, and whether the accused touching LT S.’s breast with his mouth was an 
offensive touching in the lesser included offense of Specification 3 of Charge II.  
“Mistake of fact as to the offensive touching” means the accused held, as a result of 
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ignorance or mistake, an incorrect belief that LT S. was not offended by the touching.  
The ignorance or mistake must have existed in the mind of the accused and must have 
been reasonable under all the circumstances.  To be reasonable the ignorance or mistake 
must have been based on information, or lack of it, that would indicate to a reasonable 
person that LT S. was not offended.   

The prosecution has the burden of proving beyond a reasonable doubt that the accused 
did not reasonably believe that LT S. was not offended by the touching mentioned above.  
If you are convinced beyond a reasonable doubt, at the time of the charged offense, the 
accused did not believe that LT S. not offended by the touching alleged in the lesser 
included offenses of Specfications 1 and 3 of Charge II, the defense does not exist.  
Furthermore, even if you conclude the accused was under a mistaken belief that LT S. did 
not find the touchings offensive, if you are convinced beyond a reasonable doubt that at 
the time of the charged offenses the accused’s mistake was unreasonable, the defense 
does not exist. 

(3) The evidence has also raised the issue of mistake on the part of the accused whether LT S. 
was incapable to consent due to LT S.’s impairment in Specification 2 of Charge II, and 
Specification 4 of Charge II. 

Mistake of fact as to LT S.’s capability to consent despite her level of impairment is a 
defense to Specifications 2 and 4 of Charge II.  “Mistake of fact as to impairment” 
means the accused held, as a result of ignorance or mistake, an incorrect belief that LT S. 
was capable of consenting to the sexual conduct despite any level of impairment she may 
have had.  The ignorance or mistake must have existed in the mind of the accused and 
must have been reasonable under all the circumstances.  To be reasonable the ignorance 
or mistake must have been based on information, or lack of it, that would indicate to a 
reasonable person that LT S. was not impaired and was capable of consenting.   

The prosecution has the burden of proving beyond a reasonable doubt that the accused 
did not reasonably believe that LT S. was capable to consent despite her level of 
impairment.  If you are convinced beyond a reasonable doubt, at the time of the charged 
offense, the accused did not believe that LT S. was capable to consent due to impairment 
in Specifications 2 and 4 of Charge II, the defense does not exist.  Furthermore, even if 
you conclude the accused was under a mistaken belief that LT S. was capable of consent, 
if you are convinced beyond a reasonable doubt that at the time of the charged offenses 
the accused’s mistake was unreasonable, the defense does not exist. 

The ignorance or mistake or any of the above ((1) Consent, (2) Offensive Touching and/or (3) 
Impairment) cannot be based on the negligent failure to discover the true facts.  “Negligence” is 
the absence of due care.  “Due care” is what a reasonably careful person would do under the 
same or similar circumstances. 

You should consider the inherent probability or improbability of the evidence presented on this 
matter.  You should consider the accused’s age, education, experience, along with the other 
evidence on this issue. 
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VOLUNTARY INTOXICATION as it applies to Mistake of Fact.  There has been some 
evidence concerning the accused’s state of intoxication at the time of the alleged offenses.  On 
the question of whether the accused’s ignorance or belief regarding (1) Consent, (2) Offensive 
Touching and/or (3) Impairment was reasonable, you may not consider the accused’s 
intoxication, if any, because a reasonable ignorance or belief is one that an ordinary, prudent, 
sober adult would have under the circumstances of this case.  Voluntary intoxication does not 
permit what would be an unreasonable ignorance or belief in the mind of a sober person to be 
considered reasonable because the person is intoxicated. 

VOLUNTARY INTOXICATION as it applies to Specific Intent.  The evidence has raised the 
issue of voluntary intoxication in relation to Specification 3 (and its lesser included offense) and 
Specification 4 of Charge II (note, this instruction does NOT apply to any other 
specification). I advised you earlier that one of the elements of these offenses is that the accused 
had the specific intent to have committed a sexual contact upon LT S. with an intent to abuse, 
humiliate, harass, or degrade her or to arouse or gratify the sexual desire of the accused.  In 
deciding whether the accused had such a specific intent at the time you should consider the 
evidence of voluntary intoxication. 

The law recognizes that a person’s ordinary thought process may be materially affected when he  
is under the influence of intoxicants.  Thus, evidence that the accused was intoxicated may, 
either alone, or together with other evidence in the case cause you to have a reasonable doubt 
that the accused had the specific intent to commit the offenses identified in Specification 3 (and 
its lesser included offense) and Specification 4 of Charge II.  

On the other hand, the fact that a person may have been intoxicated at the time of the offense 
does not necessarily indicate that he was unable to have the specific intent to abuse, humiliate, 
harass, or degrade LT S. or to arouse or gratify his own sexual desires, because a person may be 
drunk yet still be aware at that time of his actions and their probable results. 

In deciding whether the accused had the specific intent to commit these offenses you should 
consider the effect of intoxication, if any, as well as the other evidence in the case.  

The burden of proof is on the prosecution to establish the guilt of the accused. If you are 
convinced beyond a reasonable doubt with respect to Specification 3 (and its lesser included 
offense) and Specification 4 of Charge II that the accused in fact had the specific intent to 
abuse, humiliate, harass, or degrade LT S., or to arouse or gratify his own sexual desires, the 
accused will not avoid criminal responsibility because of voluntary intoxication. 

********** 

SPILLOVER.  An accused may be convicted based only on evidence before the court not on 
evidence of a general criminal disposition.  Each offense must stand on its own and you must 
keep the evidence of each offense separate.  Stated differently, if you find or believe that the 
accused is guilty of one offense, you may not use that finding or belief as a basis for inferring, 
assuming, or proving that he committed any other offense. 
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If evidence has been presented which is relevant to more than one offense, you may consider that 
evidence with respect to each offense to which it is relevant.  For example, if a person were 
charged with stealing a knife and later using that knife to commit another offense, evidence 
concerning the knife, such as that person being in possession of it or that person’s fingerprints 
being found on it, could be considered with regard to both offenses.  But the fact that a person’s 
guilt of stealing the knife may have been proven is not evidence that the person is also guilty of 
any other offense. 

The burden is on the prosecution to prove each and every element of each offense beyond a 
reasonable doubt.  Proof of one offense carries with it no inference that the accused is guilty of 
any other offense. 

CIRCUMSTANTIAL EVIDENCE. Evidence may be direct or circumstantial.  “Direct 
evidence” is evidence which tends directly to prove or disprove a fact in issue.  If a fact in issue 
was whether it rained during the evening, testimony by a witness that he/she saw it rain would be 
direct evidence that it rained.  

On the other hand, “circumstantial evidence” is evidence that tends to prove some other fact 
from which, either alone or together with some other facts or circumstances, you may reasonably 
infer the existence or nonexistence of a fact in issue.  If there was evidence the street was wet in 
the morning, that would be circumstantial evidence from which you might reasonably infer it 
rained during the night. 

There is no general rule for determining or comparing the weight to be given to direct or 
circumstantial evidence.  You should give all the evidence the weight and value you believe it 
deserves. 

CREDIBILITY OF WITNESSES. You have the duty to determine the believability of the 
witnesses.  In performing this duty you must consider each witness’s intelligence, ability to 
observe and accurately remember, sincerity, and conduct in court, friendships and prejudices.  
Consider also the extent to which each witness is either supported or contradicted by other 
evidence; the relationship each witness may have with either side, and how each witness might 
be affected by the verdict. 

In weighing discrepancies by a witness or between witnesses, you should consider whether they 
resulted from an innocent mistake or a deliberate lie. 

Taking all these matters into account, you should then consider the probability of each witness’s 
testimony and the inclination of the witness to tell the truth. 

The believability of each witness’s testimony should be your guide in evaluating testimony, not 
the number of witnesses called. 

These rules apply equally to the testimony given by Lieutenant Entralgo. 

PRIOR INCONSISTENT STATEMENT.  You have heard evidence that before this trial LT 
Entralgo made a statement to LT S. that may be inconsistent with his testimony here in court.  I 
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have admitted into evidence the prior statements of LT Entralgo as Prosecution Exhibit 18.  You 
may consider that statement in deciding whether to believe LT Entralgo’s in-court testimony. 

You may also consider that statement along with all the other evidence in this case. 

You have also heard evidence that before this trial LT S. made a statement to LT D. that may be 
inconsistent with her testimony here in court.  I have admitted into evidence testimony 
concerning the prior statement of LT S. regarding memory loss.  You may consider that 
statement in deciding whether to believe LT S.’s in-court testimony. 

You may also consider that statement along with all the other evidence in this case. 

EXPERT TESTIMONY.  You have heard the testimony of Courtney Tourre.  She is known as 
an “expert witness” because her knowledge, skill, experience, training, or education may assist 
you in understanding the evidence or in determining a fact in issue.  You are not required to 
accept the testimony of an expert witness or give it more weight than the testimony of an 
ordinary witness.  You should, however, consider her qualifications as an expert. 

When an expert witness answers a hypothetical question, the expert assumes as true every 
asserted fact stated in the question.  Therefore, unless you find that the evidence establishes the 
truth of the asserted facts in the hypothetical question, you cannot consider the answer of the 
expert witness to that hypothetical question. 

REASONABLE DOUBT. You are further advised:  First, that the accused is presumed to be 
innocent until his guilt is established by legal and competent evidence beyond a reasonable 
doubt; 

Second, if there is reasonable doubt as to the guilt of the accused, that doubt must be resolved in 
favor of the accused, and he must be acquitted;  

Lastly, the burden of proof to establish the guilt of the accused beyond a reasonable doubt is on 
the government. The burden never shifts to the accused to establish innocence or to disprove the 
facts necessary to establish each element of the offense. 

Beyond a reasonable doubt is intended not a fanciful or ingenious doubt or conjecture, but an 
honest, conscientious doubt suggested by the material evidence or lack of it in the case. It is an 
honest misgiving generated by insufficiency of proof of guilt. Proof beyond a reasonable doubt 
means proof to an evidentiary certainty, although not necessarily to an absolute or mathematical 
certainty. The proof must be such as to exclude not every hypothesis or possibility of innocence, 
but every fair and rational hypothesis except that of guilt. The rule as to reasonable doubt 
extends to every element of the offenses, although each particular fact advanced by the 
prosecution, which does not amount to an element, need not be established beyond a reasonable 
doubt. Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the 
accused’s guilt.  However, if, on the whole evidence you are satisfied beyond a reasonable doubt 
of the truth of each and every element, then you should find the accused guilty. 
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Bear in mind that only matters properly before the court as a whole should be considered. In 
weighing and evaluating the evidence you are expected to use your own common sense, and your 
knowledge of human nature and the ways of the world. In light of all the circumstances in the 
case, you should consider the inherent probability or improbability of the evidence. Bear in mind 
you may properly believe one witness and disbelieve several other witnesses whose testimony 
conflicts with the one. The final determination as to the weight or significance of the evidence 
and the credibility of the witnesses in this case rests solely upon you. 

COMMENTS OF THE JUDGE.  You must disregard any comment or statement made by me 
during the course of the trial that might seem to indicate to you an opinion on my part as to 
whether the accused is guilty or not guilty since you, and you alone, have the responsibility to 
make that determination.  As court members, each of you must impartially resolve this ultimate 
issue in accordance with the law I have given you, the evidence admitted in court, and your own 
conscience. 

******** 

Counsel have referred to instructions that I gave you; if there is any inconsistency between what 
counsel have said about the instructions and the instructions which I gave you, you must accept 
my statement as being correct. 

The following procedural rules will apply to your deliberations and must be observed: The 
influence of superiority in rank will not be employed in any manner in an attempt to control the 
independence of the members in the exercise of their own personal judgment. Your deliberation 
should include a full and free discussion of all the evidence that has been presented. After you 
have completed your discussion, then voting on your findings must be accomplished by secret, 
written ballot, and all members of the court are required to vote. 

You vote on the Specifications under a Charge before you vote on a Charge. If the vote results in 
a finding that the prosecution has not proved the elements of that Specification, then your vote 
constitutes a finding of not guilty for that Specification, and you need not further consider that 
Specification that your vote concerned.   

If you find the accused guilty of any Specification under a Charge, the finding as to that Charge 
is guilty.  

The junior member will collect and count the votes. The count will then be checked by the 
president, who will immediately announce the result of the ballot to the members. 

The concurrence of at least two-thirds of the members present when the vote is taken is required 
for any finding of guilty. Since we have 5 members, that means 4 members must concur in a 
finding of guilty.  If you have at least 4 votes of guilty of an offense, then that will result in a 
finding of guilty for that offense. If fewer than 4 members vote for a finding of guilty, then your 
ballot resulted in a finding of not guilty. 

If a finding of not guilty is made to one of the Specifications that has a lesser included offense 
(Specification 1 under Charge II and the Specification 3 under Charge II), vote next on the lesser 
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included offense of that Specification.  If a finding of guilty is made on the lesser included 
offense, you have convicted the accused of that lesser included offense.  If you have voted on the 
lesser included offense and a finding of not guilty is made, you have acquitted the accused of this 
specification and its lesser included offense. 

You are reminded that the facts and circumstances alleged in Specifications 1 and 2 of Charge II 
are the same incident, and therefore the accused may only be found Guilty of one or the other, 
but not both.  He still however, may be found Not Guilty of both.   

You are also reminded that the facts and circumstances alleged in Specifications 3 and 4 of 
Charge II are the same incident, and therefore the accused may only be found Guilty of one or 
the other, but not both.  He still however, may be found Not Guilty of both.   

You may reconsider the finding prior to its being announced in open court. However, after you 
vote, if any member expresses a desire to reconsider any finding, open the court and the 
president should announce only that reconsideration of a finding has been proposed. Do not state  
whether the finding proposed to be reconsidered is a finding of guilty or not guilty.  I will then 
give you specific instructions on how to go about a reconsideration of findings. 

As soon as the court has reached its findings, and I have examined the Findings Worksheet, the 
findings will be announced by the president in the presence of all parties. As an aid in putting 
your findings in proper form and making a proper announcement of the findings, you may use 
the Findings Worksheet which the Bailiff may now hand to the president. 

The first portion of the worksheet will be used if the accused is acquitted of all charges and 
specifications, or if he is convicted of all charges and specifications.  The second part will be 
used if the accused is convicted of some, but not all, of the offenses. 

You will note that the findings worksheet has been modified to reflect the words that would be 
deleted. These modifications of the worksheet in no way indicate any opinion by myself or by 
counsel concerning any degree of guilt of this accused.  They are merely included to aid you in 
understanding what findings might be made in this case, and for no other purpose whatsoever.  
The worksheet is provided only as an aid in finalizing your decision. 

Cross out everything that is not applicable, and fill in any applicable blanks.   

Keep the Findings Worksheet with you until you return to open court. 

When announcing your findings, you will read aloud everything that is not bold and not lined 
out.  Once you return to the courtroom, I will check your findings before you announce them in 
open court so that I can ensure that they are in proper form.  

In your deliberation room, you will have all the exhibits that have been admitted into evidence.  
Please do not write on any of the original exhibits except obviously for the Findings Worksheet 
or the copies that have been provided to each of you.   
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The Uniform Code of Military Justice prohibits me or anyone else from entering your closed 
session deliberation.  As a matter of law, you are not permitted to use cell phones, blackberries, 
or similar devices while in your closed session deliberations.   
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U.S. V. CPL AHN, USMC - FINDINGS INSTRUCTIONS 1 

 Members of the court, I will now instruct you on the law that you must 2 

apply.  When you close to deliberate and vote on the findings, each of you 3 

must resolve the ultimate question of whether Cpl Ahn is guilty or not guilty 4 

based upon the evidence presented here and these instructions.  It is my 5 

duty to instruct you on the law.  It is your duty to determine the facts, apply 6 

the law to the facts, and thus determine the guilt or innocence of Cpl Ahn, 7 

bearing in mind, again, that the law presumes Cpl Ahn to be innocent of the 8 

charge and specifications against him. 9 

 10 

 If you took notes, you may take your notes and your copy of any exhibits 11 

with you into the deliberation room.  However, your notes are not a 12 

substitute for evidence and should not be shown or read to the other 13 

members.  You may use your notes to refresh your own recollection. 14 

 15 

 You may find Cpl Ahn guilty of the offense or the lessor-included offense 16 

only if you are convinced as to guilt by legal and competent evidence 17 

beyond a reasonable doubt as to each and every element of that offense.  18 

 19 

Only Cpl Ahn is on trial before you and your only duty is to determine if Cpl 20 

Ahn is guilty or not guilty.  While he is charged with committing the offense 21 

in the Specification in conjunction with LCpl Bridenstine, it is not necessary 22 

that you also find LCpl Bridenstine guilty, nor is it required that you find he 23 

committed the offense in conjunction with LCpl Bridenstine.  If you are 24 

satisfied beyond a reasonable doubt that Cpl Ahn is guilty, but have a 25 

reasonable doubt that Cpl Ahn committed the offense in conjunction with 26 

LCpl Bridenstine, you may still find him guilty of that offense.   27 
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I will now discuss the offense as it appears on your charge sheet. 1 

SEXUAL ASSAULT (ARTICLE 120) 2 

In the specification of the Charge, Cpl Ahn is charged with the offense of 3 

Sexual Assault, in violation of Article 120, UCMJ.  In order to find Cpl Ahn 4 

guilty of this offense, you must be convinced by legal and competent 5 

evidence beyond reasonable doubt: 6 

 (1) That on or about 15 December 2013 at or near Tumo, Guam, the 7 

accused committed (a) sexual act upon Seaman Recruit   

 US Navy, to wit: inserting his penis into her anus; and 9 

 (2) That the accused did so when Seaman Recruit  10 

 US Navy was incapable of consenting to the sexual act due to 11 

impairment by an intoxicant, or other similar substance, and that condition 12 

was known or reasonably should have been known by the accused. 13 

 (3) That the accused did so without the consent of Seaman Recruit 14 

 15 

The only sex act that Cpl Ahn is charged with is the penetration of the anus 16 

with his penis. 17 

The term “Sexual act” means the penetration, however slight, of the vulva 18 

or anus or mouth of another by the penis of Cpl Ahn with intent to arouse or 19 

gratify the sexual desire of any person.   20 

The “vulva” is the external genital organs of the female, including the 21 

entrance of the vagina and the labia majora and labia minora.  “Labia” is 22 

the Latin and medically correct term for “lips.” 23 

“Consent” means a freely given agreement to the conduct at issue by a 24 

competent person.  An expression of lack of consent through words or 25 

conduct means there is no consent.  Lack of verbal or physical resistance 26 

does not constitute consent.  The manner of dress of the person involved 27 

with Cpl Ahn in the conduct at issue shall not constitute consent.   28 

Lack of consent or consent may be inferred based on the circumstances.  29 

All the surrounding circumstances are to be considered in determining 30 

whether a person gave consent.  A sleeping, unconscious, or incompetent 31 

person cannot consent to a sexual act. 32 
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A person cannot consent to sexual activity if that person is incapable of 1 

appraising the nature of the sexual conduct at issue, due to mental 2 

impairment or unconsciousness resulting from consumption of alcohol or is 3 

incapable of physically declining participation in the sexual conduct at 4 

issue; or incapable of physically communicating an unwillingness to engage 5 

in the sexual conduct at issue. 6 

 7 

The government has the burden to prove beyond a reasonable doubt that 8 

consent to the physical act did not exist.  Therefore, to find Cpl Ahn guilty of 9 

the offense of sexual assault, as alleged in the specification of the Charge, 10 

you must be convinced beyond a reasonable doubt that Seaman  did 11 

not consent to the physical act. 12 

 13 

I have instructed you that there is a difference between passing out and 14 

blacking out.  In this court the term blacking-out is used in the form of 15 

someone not being able to remember what they did while drinking alcohol.  16 

A person could blackout the events they engaged in while drinking, but still 17 

be responsible for their actions while intoxicated.  In other words, a blacked 18 

out state is one of the facts and circumstances that must be considered 19 

when determining whether a person was capable or incapable of 20 

consenting to the sexual act.  The term passed-out means to lose 21 

consciousness.   22 

 23 

Evidence concerning consent to the sexual conduct, if any, is relevant and 24 

must be considered in determining whether the government has proven 25 

that the alleged victim was incapable of consenting to the sexual act due to 26 

impairment by an intoxicant beyond a reasonable doubt.  Stated another 27 

way, evidence an alleged victim consented to the sexual conduct, either 28 

alone or in conjunction with the other evidence, may cause you to have a 29 

reasonable doubt as to whether the government has proven every element 30 

of that specification. 31 

 32 

The evidence has raised the issue of (ignorance) or (mistake) on the part of 33 

Cpl Ahn concerning SN  condition in relation to the alleged offense 34 

of sexual assault and the lessor included offense of assault consummated 35 

by a batter. 36 

I advised you earlier that to find Cpl Ahn guilty of sexual assault or the 37 

offense of assault consummated by a battery, you must find beyond a 38 

reasonable doubt that Cpl Ahn knew or reasonably should have known that 39 
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the victim was incapable of consenting to the sexual conduct due to 1 

impairment by an intoxicant and that she did not consent. 2 

The accused is not guilty of the offense of sexual assault and/or the lessor-3 

included offense of assault consummated by a battery, if: 4 

(1) Cpl Ahn did not know that Seaman Recruit  US 5 

Navy was incapable of consenting or that he reasonably believed that she 6 

did consent to the sexual conduct; and 7 

(2) Such (ignorance) or (belief) on his part was reasonable.  8 

To be reasonable the (ignorance) or (belief) must have been based on 9 

information, or lack of it, which would indicate to a reasonable person that 10 

Seaman Recruit  US Navy was not incapable of 11 

consenting to the sexual conduct due to impairment by an intoxicant.   12 

The (ignorance) or (mistake) cannot be based on a negligent failure to 13 

discover the true facts.  Negligence is the absence of due care.  Due care 14 

is what a reasonably careful person would do under the same or similar 15 

circumstances.  You must consider all the facts and circumstances in 16 

considering this issue. 17 

The burden is on the prosecution to establish Cpl Ahn’s guilt.  If you are 18 

convinced beyond a reasonable doubt that, at the time of the charged 19 

offense, Cpl Ahn was not ignorant of the fact that the alleged victim was not 20 

incapable of consenting to the sexual conduct due to impairment by a drug, 21 

intoxicant, or other similar substance, the defense of (ignorance) or 22 

(mistake) does not exist.   23 

Even if you conclude that Cpl Ahn was mistakenly believed the alleged 24 

victim was not incapable of consenting to the sexual conduct due to 25 

impairment by a drug, intoxicant, or other similar substance, if you are 26 

convinced beyond a reasonable doubt that, at the time of each of the 27 

charged offense, Cpl Ahn’s (ignorance) or (mistake) was unreasonable, the 28 

defense of (ignorance) or (mistake) does not exist. 29 

Concerning the Specification, there has been some evidence concerning 30 

Cpl Ahn’s state of intoxication at the time of the alleged offense.  On the 31 

question of whether Cpl Ahn’s (ignorance) or (belief) was reasonable, you 32 

may not consider Cpl Ahn’s intoxication, if any, because a reasonable 33 

(ignorance) or (belief) is one that an ordinary, prudent, sober adult would 34 
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have under the circumstances of this case.  Voluntary intoxication does not 1 

permit what would be an unreasonable (ignorance) or (belief) in the mind of 2 

a sober person to be considered reasonable because the person is 3 

intoxicated. 4 

Lessor-Included Offense  5 

You are further advised that the offense of assault consummated by a 6 

battery in violation of Article 128 UCMJ is a lesser-included offense of the 7 

offense set forth in the specification of sexual assault.  When you vote, if 8 

you find Cpl Ahn not guilty of the offense charged, that is sexual assault, 9 

then you should consider the lesser-included offense of assault 10 

consummated by a battery, in violation of Article 128, UCMJ.  In order to 11 

find Cpl Ahn guilty of this lesser offense, you must be convinced by legal 12 

and competent evidence beyond reasonable doubt: 13 

ASSAULT CONSUMMATED BY A BATTERY (ARTICLE 128) 14 

 (1) That (state the time and place alleged), the accused did bodily 15 

harm to (state the name of the alleged victim); 16 

 (2) That the accused did so by (state the manner alleged); and 17 

 (3) That the bodily harm was done with unlawful force or violence. 18 

An “assault” is an attempt or offer with unlawful force or violence to do 19 

bodily harm to another.  An assault in which bodily harm is inflicted is called 20 

a battery.  A “battery” is an unlawful and intentional application of force or 21 

violence to another.  The act must be done without legal justification or 22 

excuse and without the lawful consent of the victim.  “Bodily harm” means 23 

any physical injury to or offensive touching of another person, however 24 

slight.  25 

The offense charged, that is sexual assault, and the lesser included offense 26 

of assault consummated by a battery, differ in that sexual assault requires 27 

as elements that you be convinced beyond a reasonable doubt that Cpl 28 

Ahn committed a sexual act upon the victim and committed the sexual act 29 

at a time when the alleged victim was incapable of consenting to the sexual 30 

act due to impairment by an intoxicant.  Whereas the lessor include offense 31 

of assault consummated by a battery does not include such elements. 32 

 33 
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You are reminded that the defenses of consent and mistake of fact as 1 

consent both apply to the lessor-included offense. 2 

 3 

VARIANCE—FINDINGS BY EXCEPTIONS AND SUBSTITUTIONS 4 

If you have doubt about the (time) (place) or manner in which the offense 5 

as described in the specifications was committed, but you are satisfied 6 

beyond a reasonable doubt that the offense (or a lesser included offense) 7 

was committed (at a time) (at a place) (in a particular manner) that differs 8 

slightly from the exact (time) (place) (manner) as described in the 9 

specification, you may make minor modifications in reaching your findings.  10 

You do this by changing the (time) (place) (manner in which the alleged 11 

acts described in the specification were committed, provided that you do 12 

not change the nature or identity of the offense (or the lesser-included 13 

offense). 14 

You are further instructed that, First, that Cpl Ahn is presumed to be 15 

innocent unless and until his guilt is established by legal and competent 16 

evidence beyond a reasonable doubt;  Second, if there is a reasonable 17 

doubt as to the guilt of Cpl Ahn, that doubt must be resolved in favor of Cpl 18 

Ahn, and he shall be acquitted;  Third, if there is a reasonable doubt as to 19 

the degree of guilt, that doubt must be resolved in the favor of the lowest 20 

degree of guilt as to which there is no reasonable doubt; 21 

 22 

The burden of proof to establish the guilt of Cpl Ahn beyond a reasonable 23 

doubt is on the government.  The burden never shifts to Cpl Ahn to 24 

establish innocence or to disprove the facts necessary to establish each 25 

element of each the offenses alleged. 26 

 27 

Reasonable doubt:  Some of you may have served as jurors in civil cases, 28 

or as board members in administrative boards, where you were told that it 29 

is only necessary to prove that a fact is more likely true than not true.  In 30 
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criminal cases, the government's proof must be more powerful than that, it 1 

must be beyond a reasonable doubt. 2 

 3 

By reasonable doubt is intended not a fanciful, speculative, or ingenious 4 

doubt or conjecture, but an honest and actual doubt suggested by the 5 

material evidence or lack of it in the case.  It is a genuine misgiving caused 6 

by insufficiency of proof of guilt.  Reasonable doubt is a fair and rational 7 

doubt based upon reason and common sense and arising from the state of 8 

the evidence.  Proof beyond a reasonable doubt is proof that leaves you 9 

firmly convinced of Cpl Ahn's guilt.  There are very few things in this world 10 

that we know with absolute certainty, and in criminal cases, the law does 11 

not require proof that overcomes every possible doubt.  If, based on your 12 

consideration of the evidence, you are firmly convinced that Cpl Ahn is 13 

guilty of the crime charged, you must find him guilty.  If, on the other hand, 14 

you think there is a real possibility that he is not guilty, you shall give him 15 

the benefit of the doubt and find him not guilty.  The rule as to reasonable 16 

doubt extends to every element of the offense, although each particular fact 17 

advanced by the prosecution that does not amount to an element need not 18 

be established beyond a reasonable doubt.  However, if on the whole of the 19 

evidence, you are satisfied beyond a reasonable doubt of the truth of each 20 

and every element of an offense, then you should find Cpl Ahn guilty of that 21 

offense. 22 

 23 

Credibility of evidence:  You should bear in mind that only matters 24 

properly before the court as a whole should be considered, and in weighing 25 

and evaluating the evidence, you are expected to utilize your own common 26 

sense and your knowledge of human nature and the ways of the world.  In 27 



APPELLATE EXHIBIT __XXXVIII  (38)__Page 8 of 14 
 

light of all the circumstances in the case, you should consider the inherent 1 

probability or improbability of the evidence.  Bear in mind you may properly 2 

believe one witness and disbelieve several other witnesses whose 3 

testimony is in conflict with the one.  The final determination as to the 4 

weight or significance of the evidence and the credibility of the witnesses in 5 

this case rests solely upon you, the members of the court. 6 

 7 

Comments and questions of the judge:  You must disregard any 8 

comment or statement made by me during the trial that might seem to 9 

indicate an opinion on my part as to the guilty or innocence of Cpl Ahn 10 

since you, and you alone, have the responsibility to make that 11 

determination.  As court members, each of you must impartially resolve this 12 

ultimate issue in accordance with the law I have given you, the evidence 13 

admitted in court, and your own conscience.  14 

CHAIN OF CUSTODY 15 

The evidence in this case has placed into issue the question of the “chain 16 

of custody” of the alleged victim’s clothing and the DNA sample allegedly 17 

given by Cpl Ahn. 18 

The “chain of custody” of an exhibit is simply the path taken by the sample 19 

from the time it is given until it is tested in the laboratory.  In making your 20 

decision in this case you must be satisfied beyond a reasonable doubt that 21 

the sample tested was Cpl Ahn’s, and that it was not tampered with or 22 

contaminated in any significant respect before it was tested and analyzed 23 

in the laboratory.  You are also advised that the government is not required 24 

to maintain or show a perfect chain of custody.  Minor administrative 25 

discrepancies do not necessarily destroy the chain of custody. 26 

Similarly, you must be satisfied that the laboratory properly analyzed the 27 

sample and produced an accurate result. 28 

You are entitled to infer that the procedures in the laboratory for handling 29 

and testing the sample were regular and proper unless you have evidence 30 
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to the contrary.  However, you are not required to draw this inference.  The 1 

weight and significance to be attached to this evidence is a matter for your 2 

determination. 3 

EXPERT TESTIMONY 4 

You have heard the testimony of CDR Naval and .  5 

They are known as an “expert witnesses” because their knowledge, skill, 6 

experience, training, or education may assist you in understanding the 7 

evidence or in determining a fact in issue.  You are not required to accept 8 

the testimony of an expert witness or give it more weight than the testimony 9 

of an ordinary witness.  You should, however, consider their qualifications 10 

as an expert. 11 

When an expert witness answers a hypothetical question, the expert 12 

assumes as true every asserted fact stated in the question.  Therefore, 13 

unless you find that the evidence establishes the truth of the asserted facts 14 

in the hypothetical question, you cannot consider the answer of the expert 15 

witness to that hypothetical question. 16 

Circumstantial evidence:  Evidence may be direct or circumstantial.  17 

Direct evidence is evidence that tends directly to prove or disprove a fact in 18 

issue.  Circumstantial evidence is evidence that tends directly to prove not 19 

a fact in issue, but some other fact or circumstance from which, either 20 

alone or together with some other facts or circumstances you may 21 

reasonably infer the existence or non-existence of a fact in issue.  Let me 22 

give you an example.  If a witness testified that he or she saw it rain during 23 

the evening, that would be direct evidence.  If there was evidence the street 24 

was wet in the morning, that would be circumstantial evidence from which 25 

you might reasonably infer it rained during the night.  There is no general 26 

rule for determining or comparing the weight to be given to direct or 27 

circumstantial evidence.  You should give all the evidence the weight and 28 

value you believe it deserves.   29 

 30 
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[Knowledge]  I have instructed you that you must be satisfied beyond a 1 

reasonable doubt that Cpl Ahn knew or reasonably should have known that 2 

the alleged victim was incapable of consenting to the sexual act alleged in 3 

the specifications.  This knowledge, like any other fact, may be proved or 4 

disproved by circumstantial evidence.  In deciding this issue, you must 5 

consider all relevant facts and circumstances about which there has been 6 

testimony. 7 

 8 

Credibility of witnesses:  You have the duty to determine the credibility, 9 

that is the believability, of the witnesses.  In performing this duty, you must 10 

consider each witness's intelligence, ability to observe and accurately 11 

remember, in addition to the witness's sincerity and conduct in court, and 12 

motives or bias.  Consider also the extent to which each witness is either 13 

supported or contradicted by other evidence, the relationship each witness 14 

may have with either party, and how each witness might be affected by the 15 

verdict.  In weighing a discrepancy by a witness or between witnesses, you 16 

should consider whether it resulted from an innocent mistake or a 17 

deliberate lie.  Taking all these matters into account, you should then 18 

consider the probability of each witness's testimony and the inclination of 19 

the witness to tell the truth.  The credibility of each witness's testimony 20 

should be your guide in evaluating testimony and not the number of 21 

witnesses called 22 

 23 

Prior inconsistent statement:  You have heard evidence that SN  24 

may have made a statement prior to trial that may be inconsistent with her 25 

testimony at this trial.  Specifically, that she had never previously 26 

mentioned vomiting in the bed before her trial testimony, that she never 27 
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mentioned being laid down in the bed and that she never identified the 1 

male in the room when she awoke the next morning as being the male that 2 

engaged with her.  If you believe that an inconsistent statement was made, 3 

you may consider the inconsistency in evaluating the credibility of the 4 

testimony of the witness who made it.  You may not, however, consider the 5 

prior statement as evidence of the truth of the matters contained in that 6 

prior statement. 7 

 8 

Accused's silence:  The accused has an absolute right to remain silent.  9 

You will not draw any inference adverse to Cpl Ahn from the fact that he did 10 

not testify as a witness.  You must disregard the fact that Cpl Ahn has not 11 

testified. 12 

FINDINGS ARGUMENT BY COUNSEL 13 

MJ: You are about to hear an explanation of the facts by counsel for both 14 

parties as they view them.  Bear in mind that the arguments of counsel are 15 

not evidence.  Argument is made by counsel in order to assist you in 16 

understanding and evaluating the evidence.  You must base the 17 

determination of the issues, on the evidence as you remember it. 18 

 19 

MJ: Counsel may refer to these instructions, and in that regard, if there is 20 

any inconsistency between what the counsel say and the Court’s 21 

instructions, you must follow the court’s instructions. 22 

 23 

MJ: (Trial counsel), because you have the burden of proof in this trial, you 24 

may argue first and present a rebuttal argument. 25 

 26 

MJ: (Defense counsel), you may argue on findings. 27 
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 1 

MJ: (Trial counsel), do you desire a rebuttal argument?  2 

 3 

Procedural Instructions on Findings:  Members the following procedural 4 

rules will apply to your deliberation and must be observed:  The influence of 5 

superiority in rank will not be employed in any manner in an attempt to 6 

control the independence of the members in the exercise of their own 7 

personal judgment.  Your deliberations should properly include a full and 8 

free discussion of all the evidence that has been presented.  After you have 9 

completed your discussion, then voting on your findings must be done by 10 

secret written ballot, and all members of the court must vote. 11 

 12 

You vote on the specification under the charge before you vote on the 13 

charge.  If you find Cpl Ahn guilty of the specification under the charge, the 14 

finding as to the charge is guilty.  If a finding of not guilty of sexual assault 15 

is made, vote next on the lesser-included offense of assault consummated 16 

by a battery.  If a finding of guilty is made, you have convicted Cpl Ahn of 17 

the lesser-included offense.  If you have voted on the lesser-included 18 

offense and a finding of not guilty is made, you have acquitted Cpl Ahn of 19 

the Charge, the specification and the lesser-included offense. 20 

 21 

The junior member collects and counts the votes, and the count is checked 22 

by the president, who immediately announces the result of the ballot to the 23 

members. 24 

 25 

The concurrence of at least two thirds of the members is required for any 26 

finding of guilty.  Since we have _5_ members, that means that _4_ 27 

members must concur in any finding of guilty.  If you have _4_ votes of 28 
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guilty with regard to the offense, then that will result in a finding of guilty for 1 

that offense.  If fewer than _4_ members vote for a finding of guilty, then 2 

your ballot resulted in a finding of not guilty. 3 

 4 

You may reconsider any finding prior to its being announced in open court.  5 

However, after you vote, if any member expresses a desire to reconsider 6 

any finding, the president of the court tell the court that “a reconsideration 7 

has been proposed”.  Do not state whether the finding proposed to be 8 

reconsidered is a finding of guilty or not guilty.  I will then give you specific 9 

instructions on how to reconsider a finding. 10 

As soon as the court has reached its findings, and I have examined 11 

the findings worksheet, the findings will be announced by the president in 12 

open court.  The format is set out for you in the findings worksheet, 13 

Appellate Exhibit ___.  The bailiff will deliver Appellate Exhibit ___ to the 14 

president of the court at this time. 15 

 16 

You may use the findings worksheet as an aid in putting your findings in 17 

proper form.  The first portion of the worksheet will be used if Cpl Ahn is 18 

acquitted of the charge and the specification.  The second part will be used 19 

if Cpl Ahn is convicted of the charge and specification.  And the third 20 

portion will be used if Cpl Ahn is convicted of the lessor-included offense.   21 

          22 

Once you have completed the portions that are applicable and, cross out 23 

everything that is not applicable and sign it at the bottom. 24 

 25 

You will note that the findings worksheet has been modified to reflect the 26 

words that would be deleted (as well as the words that would be substituted 27 
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there for) if you found Cpl Ahn guilty of the lesser-included offense.  These 1 

modifications of the worksheet in no way indicate any opinion by me or by 2 

counsel concerning any degree of guilt of this accused.  They are merely 3 

included to aid you in understanding what findings might be made in this 4 

case, and for no other purpose whatsoever.  The worksheet is provided 5 

only as an aid in finalizing your decision. 6 

 7 

MJ: Counsel are there any objections to instructions as given, or are there 8 

any requests for additional instructions at this time? 9 

 10 

If, during your deliberations, you have any questions concerning the 11 

findings worksheet or any other matter, please open the court and I will 12 

take those matters up with you.  I would ask that if you do have any such 13 

question, that you write it down on one of the question forms provided so 14 

that an accurate record of your question can be maintained.   15 

In your deliberation room, you will have all the exhibits that have been 16 

admitted into evidence.  Please do not write on any of the original exhibits 17 

except for the findings worksheet.  The UCMJ prohibits me or anyone else 18 

from entering your deliberations.  As a matter of law, you are not permitted 19 

to use cell phones, blackberries, or similar devices while in your closed 20 

deliberations.  You may not consult the Manual for Courts-Martial or any 21 

other legal publication. 22 

 23 

 24 

 25 
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