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FACTS

1. Aitiman First Class (A1C) Daniels (hereafter the aceused) is chdrged with two specthcaﬁons
of violating Uniform Code of Military Justice (UCMJ) Atticle 120. The government specifically
s thiat o or about, on 13 August 2012, the accused forcibly committed sexual 4cts upon
oth spemhcatlons were referred to trial by General Court-Martial on

78 Novermber2012;

2. On 22 January 2012, Captdm (Capt) Seth Dilwotth was appoiiited Special Victims® Counsel
(hereafter SVC). Capt Dilworth is assigned to the Carinon’ AFB, Office of the Staff Tudge
Advocate. On or about 23 January 2012, SVC miormaﬂy motioned this court for specific relief.
This court ordered Capt Dilworth to fonna]ly note his appoiniment and inform the coutt of his
intention to appeat on behialf of

3. The SVC mouons this court to grant him standing to represént
coutt for various reliefs including the producnon of documents and 10 tepresent |
prétiial imotions hearing involving alleged prior conisensual sexual acts under Military Rule of
Evidence (MRE) 412 or other apphcable military rules of evidence hearings. The government
does not oppose the SVC appearing on behdlf o ’ but opposes the SVC providing
legal arguments to the Court during such hearing snse opposes any appearance of the
SVC in the trial. S :

4. One purpose of the SVC program is; amorig other purposes, to preserve ﬂle dignity of victims
of sexual assaulf, 45 well as advance and protect the rights of victims of sexual assault commmed
by personnel assigned or attached to the Department of the Air Force.

5. Therg is, at present; nd rule of proféssional responsibility or 1e0uIat10n prohlbltmg the SVC
from '1581stmg th(, trial counsel fo- perfect the government’s case against the accused.

6. There is no discernable difference between the govelmnent s trial strategy and—
interests. Thus; this coutt:martial finds that there is a close alignment between the
SVC and trial counsel.

' For ease of reading this ruling, Trial counsel (hereafter governmerit) and Special Victim’s Counsel (heréafter
SVC) are distinguished. ’ -



: LAW AND ANALYSIS
1. There are four issues before this court-martial. These issues, though interrelatéd, dte also
geverable as follows:

a. Does thitough the SVC have standing to motion this court for reliefin
the production of docurnerits?” "
b. Does the SVC have standing to represen(iis

hearings arising from the Military Rules of Evidence at trial?’
¢. Ifthe SVC has standing fot either (a) or (b), on what party does the burden of proof

B during applicable

fall? .
d. Ifthe SVC has standing for either (a) or(b), what are the rainificatioss to the
accused’s rights to a fair trial?* ‘ o

T this court-martial finds that the SVC has standirig tp'fepx-esent—(OL‘ in the
alternative s.standing to be represented by a counsel under etther (a) or (b)) as
asserted, this court, in the exercise.of its ‘discrétionary authority must détermine if it should, in
the interests'of a fair trial, permit the SVC to motion this court for any relief.

I: RIGHTS OF AN ACCUSED TO A FAIR TRIAL
2. This court-martial will review these four issues within the axiom that courts sit, 1ot to pass.
judgnieit on the wisdom of a statute, and by implication a regulation of military policy, but
rather whether the statute, regulation, or:policy comports with the rights of anaccused.” Those
rights, as noted by the Court of Appeals for the Armed Forces in Unitéd States v. Romano, 46
M.I. 269, 274 (CAAF, 1997), aré: thie Constitution, followed by the Uniform Code of Military
Justice, the Manual for Courts-Martial, departmental regulations, service regulations, and the
common law. While a lower sourcé on the hierarchy may grant additional or greater rights than
4 higher source, those additional rights may not conflict with a higher §,durce;. Id.

3. The right to a fair trial is enumerated in the Sixth Amendment to the United States ‘
Constitution. See e.g. Strickland v. Washingfon, 104 S.Ct 2052, 2063 (1984); Gillmore v.
Taylor, 508 U.S. 333 (1993); and, Estelle v. Smith, 451 U.S. 454 (1981); The Amendment reads
in full:

In all eriminal prosecutions, the accused shall enjoy the riglit fo a speedy and public trial,

by n inipartial jury of the State and district wherein the crime shall have been

committed, which district shall have been previously ascertained by law, and tobe

informed of the nature and cause of the accusation; to bie confronted with the withesses

against him; to have compulsory process for obtaining witnesses in his favor, and to have
the Assistance of Counsel for his defence .

2'This coiirt is not comnienting of thé athority of the Secretary of the Alr Force to enact a regnlation reguiring a
staff judge advocate or trial counsel to provide an SVC with all copies of motions and attachments submitted to the
court, prior to trial. Additionally, from thisngint forward the issues of standing before thie court will be captioned as
the SVC standing, even though it is '  }vho may assert standing through the SVC.

% (a) and (b) are sufficiently related so (@RS analysis on standing applies to each o .

4 Because of the court’s belief that the implications of the riglit to an independent and impartial judge-are also
present, this court has takeri the unusual stép of an expanded analysis beyond defense counsel’s response.

3'Seq e:g. statement of Chief Justice Roberts in National Federation of Independent Business et al. v. Sebelius,

Soeretary of Health dnd Human Services et al, __ U.S. __(2012).
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4. An accused also has the right to an impaitial niilitary Judve, whith encompiasses the
appearance of impartiality. See e.g. United States v. Martinez, 70 ML1. 157 (CAAF, 2011); also,
United States v. Butcher, 56 M.J. 87 (CAAF, 2001); and United States v. Kincheloe, 14 M.J. 40
(CMA, 1982). This couirt is coricéxned with the right to an impartial jﬁdicicu) in appearance.
Although this right is not expressly enumerated in the Sixth-Amendment, it is nonetheless a
matter of Constitutional importance. See; United States v. Tayloi-, 47 CMR 445 (ACMR, 1973).
While it is true that in military case law, impartiality is generally coneerned where a military
judge makes extrajudicial conunents unfavorable to an accused, makés comments unfavorable to
either party before the trier of fact, or engages in a relationship which brings the judge’s
impartiality into question, it is also true that a judge cannot exist as an-advocate for the
prosecution, a victim, an aceused, or a policy. See e.g. United States v. Conley, 4 M.J. 327
(CMA, 1978).

II: STANDING OF SVYC TO REPRESENT A VICTIM
5. The right to be heard, as noted below, in analyzing the MRES, is traditionally limited to a
peison making their opposition to an act kniown, and doing so, in laypersonsterms. Standing
though, for the purpose of this ruling-denotes the right to present an argument of law before a
court, which is fundamentally different than the opportunity to be heard. An argument of Jaw
encompasses motioning the court to compel the govermment to produce documents. Although no
dppellate decision exists governing standing in the context of “the right to be heard” within a rule
of evidence, the general principle of s‘candm<I is far narrower than the right to be heard; it is the
right to advance a legal argument.® Ses ¢.g. Schlesinger v. Reservists Committee to Slop the
War, 418 U.S. 208 (1974) [citizen standmg non-existent over congressimen serving in the
reservesl; Kowalski v. Tesmer, 543 U.S. 125, 134 (2004) [standing means the assertion of rights];
United States v. Salvucei, 448 U.S. 83 (1980) [possessor of a seized item must have a legitimate
expectation of privacy in the item to assert standing]; and Hatch v. Reardon, 204 U.S. 152 (1907)
[Standing denotes a constitutional right]. ‘Concededly Schlesinger, Kowalski, and Saviueci do not
advance a specific holding to the instant issue, but broadly each decision cleaily equates
standing, to the right to advance a legal argument. Congress could have certainly provided for
statutory standing in the dpphcable rules of ev1denu3 but has ot done so.”

6. Standing, particularly third party standing, has been noted as:an mmedsnlgly compleX issue
for the coutts, but this is so particularly in cml trials. Several commentators have advanced
theories, of third-party standing in criminal jurisprudence, lamenting that there i$; at present, no
venue for third party standing for victims ii criminal trials; or, have explained the reasons why
no such standing currently exists. See Tania Tetlow, Granting Prosecutors Constitutional Rights

SIfthis court deiied /the right to petsonally appear and bé heard i a pretrial heating iinder MRE 412
or 513, she would have standing 1o 1ppeal the denial. But this is not the issue before this court.

7 Thouvh not directly stemmmg ﬁom thie'issue of standing, there may also be a constitutional infirmity to permiiting
d third party, whéther an SVC or other non“enumerated par ty to speak on behalf of a victim. The Confrontation
-Clause may very well apply in an MRE 412 of an MRE 513 hearing, because the right to be hedrd equates to the
right-to testify. Concededly, the Court has beén silent on the right o be heard being coupled with the right to_
confront. Yet, such hearing could be deeméd a critical stage of a trial. See e.g. United States v. Wade, 388 U.S.
218,224 (1967) [live-up a mtxcal stage of trial.] See also, e.g., Pointer v. Texas, 380 U.S. 400 (1965): “There are
few subjects, perhaps, iipon whiclx thxs Cowt and othei 'courts have beén more nearly unanimous than in their
expressions of belief that the right of confrontation and cross-examination’is an essential and fundamental
requirement for the kind of fair frial whicl is this-country's constitutional goal™.




(o Combat Discrimination, Jour. Const. Law, 1117-1149 (2012); and, Edward A. Hartueit, The
Standing of thé United Statés: How Criminal Prosecutions Show that Standing Doctrine is
_ Looking for Answers in all the Wrong Places, 2239-2264 (1999); also, Harold Krent, Executive
Coritrol over Criminal Law Enforcement: Some Lessons from History, 38 Am. U. L, Rev, 275-
293 (1989); and, Henty P. Moxiaghan, Third Party Sfandmg, Columbia L. Rev 277-316 (1984).
It would be a significant departure from courts-martial j Jurisprudence or, forthat matter,
American criminal law jurisprudence, fo petmit a third palty to advance a legal interest against
an accused or defendant at trial. From the nation’s foundm the authority to prosecule has
vested golely in the government. See MonaOhan, infra. . '

7, Tt is true that the media possesses standing to motiona court as 2 third party, but the right to a
pubhc trial is the public’s right as well as the accuséd and this is'aright specifically enumerated
in the Sixth Amendment. See e.g. United States v. Harvey, 64 MLJ. 13, 20 (CAAF, 2006); and
United States v. Bérry, 16 CMR 842 (CMR 1954). 1t is also true that the Court hias held that
sentencing proceedings are not trials within the meaning of the Sixth Amendment. See e.g.
Walton v. Arizona, 497 U.S. 639 (1990); and Mariin v. Ohio, 480 U.S. 228 (1987). Thus it
should not be of surprise that a victim mxg:ht be afforded certain statutory standing rights in
sentencing hearings, which are not present in findings.

. The SVC, with the vovelmnent in support, cites this Court to 18 U.8.C. 3771 et seq. Known
as the Crime Victim’s Rights Act, to.date, no rmhtaly court of appeal has considered the-
application of 18 U.S.C. 3771 to courts-martial. This may be because most of the challenges to
18 U.8.C. 3771 appear fo originate from United States District Courts limiting the ability for
victims to testify in setiteheing proceedings. Courts-martlal sentencing proceedings are
fundamentally different from federal trials. But see Walsh v. Hagee,  F.Supp.3d 2012 (DCDC
2012), in which the United States District Court for the District of Columbia infers that this act is
apphcable to the military. Id.;at 8. Thus, this court shall consider the statute as partly applicable
and partly providing definition to the instant issue insofar as it is read in tandem with below
noted regulations. 18 U.S.C. 3771 reads, in pertinent part:

(a) Rights of Crimé Victims— A crime victim has the followm0 rights:
(3) The ri ght not to be excluded from any such publzo court proceeding; unless the cout,
after receiving clear and convificing evidence, determines that testimony by the victim
would be matenally altered if the victim heard other testimony at that proceeding.
(4) The right to be reasonably heard at any public proceeding in the district court
involving release, plea, sentencing, or any parole proceeding.
{5) The reasonable right to confer with the attorney for the: Government in the case...

(b) Rights Afforded.—
(1) In gener; al—In any court pzoceedmg involving an offense against a crime victim, the

- court shall éfisure that the crime victim is afforded the rights déscribed in subsection (a)

Before making a determination described in subsection ('1)(3)2 the court shall make every
effort to permit the fiillest attendance possible by the victim 4fid shall consider reasonable
alternatives to the exclusion of the victim from the criminal proceecﬁng The reasons for
any-decision denying relief under ﬂns chapter shall be cleaily stated on the reécord.

9. 18 U.8.C. 3771 does not exnhcztly provide a victim the'ri ght to be represented by counseél at
any pretiial hearing. ‘Nonetheless, this coviit will conduct its analysis as thoughi the expressed
legislative inteint applies fo this end. '



10. The SVC also cites this court to Air Foreé Guidance Memorandum (AFGM) 51-504; dated
21 January 2013 to Air Force Instruction (AFI) 51-504, Legal dssistance, Nolary, and Preventiye
Law Programs, dated 27 October 2003. AFGM 51 -504 ‘established the Air Force Special ‘
Victim’s Counsel. Para. 1.2.9, permits an appointed SVC to represent a client in a court-martial
or.administrative proceeding. The rule does not appear to limit representation to instances where
the client is an accused or the client is the respondent or subject in an administrative proceeding.
AFGM 51-504 places io requirement on a court-martial to favor the adiission ofanSVCto
-~ third-party standing. The AFGM is silent on the subject of mandatory third-party standing.

11. The SVC additionally cites this couit, for adinittedly limited purposes, to thié “Special
Victim’s Counsel Rules of Practice and Procedure,” dated 24 January 2012. Although these
rales, which have no precedential of regulatory effect on courts-martial state®:

a. The SVC program does not increase a victim’s standing in couit-martial hearings and
other miilitary justice proceedings beyond the standing victims are currently afforded
under existing law and rules:(e.g., evidentiary hearings under MREs 412, 513, and 514).
The SVC program will provide organic counsel from the AF JAG Corps, vice limiting
vicfims to hiring private civilian counsel, who often lack experience in military matters
and pracfice under the UCMI. Victims, whetlier represented by SVC or civilian counsel,
are ot parties to a court-martial under RCM 103 and do not have the same entitlements
as parties under the UCMLJ.

b. Rule 4.1. Advocacy During Military Justice Process states:

SVC may advocadte a victim’s iriterests to any actor in the military justice process,
including, but not limited to, commanders, convening authorities, the STA, TC, the
accused’s MDC, and, to the extetit duthorizéd by the MCM, military judges. This
includes matters in which the government is required to consult with the victim under
federal [aw and areas delineated in the SVC Charter. .

c. Rule 4.6. Standing under the UCMJ States:
Victims, whether represented by SVC or civilian counsel, are not paities to a court-
_ iartial undei RCM 103 and do not have the same entitleinents as litigation parties under
the UCMI. :

UCMJ Proceedings. MRBEs'412, 513, and 514 afford victims a reasonable opportuiity fo
attend these evidentiary hearings and be heard. SVCs may represent victims in these and

# For an agency to be bound by 4 regulation, it must first proimilgate the regulation within it$ intéinal rules and
‘conduct its action in full compliance with those rules. On this point See .2, Vitaielli v. Séaton, 339 U.5.535
(1959); Service v. Dulles, 334 U.S. 363 (1957); United Statés ex rel Accardi v. Shaiighhessy, 347 U.S, 260 (1954);
See dlso the general rule applied to the Military Establishment, “A government ageicy must abide by its ownrulés
and regulations where the underlying purpose of such regulations is the protection of personal libetties and
“interests.” United States v. Dunks, 24 USCMA 71, 51 C.M.R. 200, (1976). Sce particularly, Harmon v. Brucker,
1355 U.S. 579 (1958). Air Force regulations are governed by AF1 33-360, Publications and Forms Management, anid
there is 1o indication that the SYC rules apply to courts-martial, or have been promulgated in compliance with AFL
33-360 to that effect. There is no express statement in the AFGM that mandates third party standing.
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other UCMJ proceedings where victims are afforded standing, as pemnttcd by the
plCSldln‘T military judge.

12. Even if the SVC rules weré to be read alongside of the AFGM and 18 U.8.C. 3771, there ig
little precedential weight in either the rules or the statute to the question before this court-martial
based on the plain reading of the Military Rules of Evidence.

13. Military Rule of Evidence (MRE) 412 is silent in its entirety as to whethera person -
congidered as a victim may be represented by counsel in an admissibility or digcoverability
hearing; MRE 412 reads in pertinent part:

(c) Procediire to determine admissibility.

‘(2) Before admittirig evidence under this rule, the military judge must conduct a hearing,
which shall be closed. At this hearing, the parties may call witnesses, including the
alleged victim, and offer relevant evidence. The-alleged victim must be afforded a
1‘6asonabl'e opportunity to attend and be heard. In a case before a court-martial composed
of a military judge and members, the military judge shall conduct the hearing outside the
presetice of the members pursuant fo Article3 9(a) The motion, related papers, and the
record of the hearing must be sealed and remain under seal unlcss the court orders
otherwise.

14. MRE 513 is- likewise sﬂent inrits entirety as to whether a person considered a victim may be
represented by counsel in an admissibility or dlSLOVCI‘ablh’Ly hearing. MRE 513 reads in
pertinent part:

€) Procedure to determine admissibility of patient vecords or conunzmicat’zbn&..
¥
-(1) In any case in which the production or admissioti of records ot communications of a
patient other than the accused is a matter in dispute, a party may seek an interlocitory
toling by the military judge. In ordet fo obtain such a fuling, the paity shall;

(2) Before ordering the production or admission of evidence. of & patient’s-vecords or
communication, the military ]udge shall conduct a hearing. Upon the motion of counsel
for either party and upon good cause shown, the military judge may order the hearing
closed. At the hearing, the parties may call witnesses, including the patient, and offer

- other rélevant evidence. The patient shall be afforded a reasonable opportunity to attend
the heaxmf, ; and be heard at the patient’s own expense unless the patient has been
otherwise subpoenaed or ordered to appear at the hearing. However, the proceedings shall
not be unduly delayed for this purpose. In a case before a court - martial composed of a
mlhtary judge and members, the military judge shall conduct the hearing outside the

-presence of the members.

15. MRE 514 is likéwige silent in its entirety as to whethet a person considered a victim may be
represented by counsel in an admissibility or discoverability hearing, MRE 513 reads in-
pertinent part:

(&) Procedure lo defermine gdmissibility of victim vecords or communicatioss.
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(1) In any case in which the production or admission of records or communications.ofa
victim is a matter in dispute, a party may seek an interlocutory ruling by the military
judge.

(2) Before ordering the production ot admission of evidence of a victim’s records or
communication, the injlitary judge shall conduct a hearing. Upon the motion of counsel
for either party arid upon good cause shown, the military judge may order the hearing
closed. At the hearing, the parties may call witnesses, including the vietim, and offer
other relevant evideénce. The victim shall be afforded a reasonable opportunity to attend
the hearing and be heard at the victim’s own expense unless the victim has been
otherwise subpoenaed or ordered to appear at the hearing. However; the procéedings shall
not be unduly delayed for this purpose. In 4 case before a court - martial composed of a
military judge and members, the military judge shall conduct the hearing outside the
présence of the members.

16. To support the contention that an SVC has the legal authority to seive as 4 third-paity
representative, the SVC cites, in addltton to the auﬂlormes previously noted, infer-alia: Powell
v. dlabama, 287 U.S. 45 (1932);° Gravel . Umtea’ States, 408 U.S. 606 (1972); and, Kenna v.
District Court, 435 F.3d 1011 (CA 9, 2006)'°. Forreasons further elaborated below, reliance on
each of these three decisions is misplaced.

17. Tn Warth v. Selden, 422 U.S. 490 (1975), the Court held that the doctrine of standing asks
whethera litigant is entitled to have a federal court resolve his giievance. This inquiry involves
“poth constitutional limitations on federal-court jurisdiction and prudential limitations on its
exercise.” Id,, at 498. Itis true that federal courts have permitted third parties to move to quash
" grand jury subpoenas directed to another person where a litigant has sufficiently important,
lerrally—coam?able interests in the maaterials or testimony sought to give the litigant standing {0
challengé the validity of that subpoena. See, e.g., Gravel v. United States, 408 U.S. 606 (1972).
However, narrowly, third party standing is typically only recognized in courts-martial when
constitutional issues such as the right to a publi¢ trial is limited by the government, and a thiid
party contests a limitation on the public’s right to an open trial, or when the holder of a business
record contests the hecessity of expending funds for a custodian to travel to trial. Seee.g. ABC v.
Powell, 47 M.J. 363 (CAAF 1997).

18. To date, the Court has never granted third party standing to protect the equal protection
nghts of Victims. Instead, the Court has enabled prosecutors to assume the role of protecting the
interests of victims.: Private parties, including victiros, have no legally cognizable inferést in the
prosecutorial decisions of the federal government. What the SVC is advancing is more along
this line of analysis, than a simple “right to be heard” through a third party, in particular a
répresenting counsel of a victim. See Linda R.S. v. Richiard D., 410 U.S. 614, 619 (1973); and
Diamond v: Charles, 476 U S. 54 (1986):

a. In Linda R.S. v. .Ric?z‘ard D., the Court-found that.a private citizen lacks ajudicially
cognizable interest in the prosecution or non-prosecution of others. Thus, if a state

? Although the SVC misnames this décision as Powell v. State, thie citation. is correet and this court will conduct its
analysis through the citation, tathér than case-hame.
¥ The full name of this decision is Keima v. United States District Court for the Ceritral District of California -
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refuses to prosecute a father delinguent in child support payments, even 1houfrh achild
may suffer harm, neither the mother of the child, nor the child has standing in federal
court to force the state to enforce its own statutes. Linda R.S., 4lQ U.8.,at 618

b. In Dianiond v. Charles, admittedly a multi-faceted decision, Bugene F. Diamond, a
physician opposed fo abortion; sued the state of Illinois to enforce its statutes which
resiricted abortion services and criminalized certain violations. Because Illinois had not
conducted any prosecutions for relevant statutory violations, as a result of a lower court
decision finding the statutes unconstitutional, the Courf held Diamond lacked standing to
enforce the state to enforee its statute. Diamond, 476 U.S,, at 64.

19. The basic principle of law regarding pr wxledes is that non-constitutional prmleges are to be
farrowly construed. Seé e.g. In #é Grand Jury Subpoena, 662 F.3d 65 (CA 1,2011) [attorney-
client privilege given narrow cofistruction]; and Unifed States v. Banks, 556 F.3d 967 (CA 9,
2009) [Marital privilege applied narrowly because broad extension obfuscates truth seeking
function of trial]. MRE 412 and MRE 513 make no provision under the “right to be heard” to
include the right to be heard through third parties, or by legal counsel.

20. Gravelv. United States, cited by SVG, involved iore than a question of standing. 408 U.S,,
at 608 fn. 1. The decision involved the twin issues of separation of powers and legislative
privﬂece components critical to the Constitutional efficacy of government. Tli¢ central issue in
Gravel was not one of third-party standing, but rather, whether a senator’s aide was immune
from progecution if the aide #cted at the behest of the senator, and in concert with the sénator’s
duties. Because there was a significant question of whether asenator and his or her aide could
be considered as one person under a legislative privilege, the Court granted review.. The Court
accepted that a legislator could intervene as a third-party to quash d grand jury subpoena on the
basis of this question. The decision originated from Senator Michael Gravel’s act of reading
aloud portions of what had bécome known as “the Pentagon Papers,” during a public works
subcommittee hearing'on June 29, 1971, Senator Gravel’s conduct was protected in the plain
text of the Constitutiori in what is known as-“the Speech and Debate Clause,” but he went
beyond Congl ess and arranged for the papers to be- -published by the Beacon Press, a commercial
publishing firm in Boston. In response, the Justice Department sought indictments for.
“gathering and transmitting defense information” as well as the unauthorized conversion of
public records against Gravel’s aides who participated in the transaction. Both offenses were
¢odified in the United States eriminal code and perhaps chargeable against the aides, but not
chargeable against a senator. The lower courts raled that the Constitution protected only what
had occwrred in & eommiftee hearing, but not the republication of documents in a commercial
press. The lower courts disagreed wuh the Justice Departmeit that a senator’s aide and the
senator were different entities, even when in committee. In its decision, the Court noted that
Senator Gravel’s conduct in committée was constitutionally protected, as was that of his aide,
However, the transference of government documents fo a commercial printing house was not
protected from a grand jury indictment. '

21. Powell v.-Alabaina, also.cited by the SVC is of no application in the instant issue, Perhaps
one of thé more importarit deécisions in Aimerican jurisprudérice,in Powell; the Court, in
reviewing the trial and death sentences of the “Scottsboro Boys, ™ held that because the trial judge
pushed unprepared defense counsel to trial, this served to deny the defendants effective



representation. 1 Customarily, the federal judiciary had denied appellants kabeas from state
appeals, but the conditions of the trial in question, to include a mob atmosphere in a région rife
with lynching, an initial refusal of local attorneys to tepresent Afiican-American defendants, and
an out of state counsel pushed into trial by a judge, before defense counsel could investigate the
crime, constituted the issue before the Court. Although the Couit.did not directly rule on tlie
coniditions under which the “Scottsboro Boys,” were prosecuted, the Court acknowledged that an
angty white mob acted to intimidate defense counsel as well as potential defense witnesses ahd
thereby subverted due process.'? Powell began a line of counsel competency decisions, most
netably, Strickland v. Washington, 466 U.S., 668 (1984). Powell only applies to an accused’s
right to prepared competent connsel. The SVC concedes that Powell provides dicta, but is not.on
point to the instant issue. Howevet, in analyzing the instant issue, Powell provides o dicta, and
the decision does hot apply to a third party’s right to be represented in a ciiminal hedring.

22. Kenna v. District Court, cited by the SVC, applies 18 U:8.C. 3771 to sentencing
proceedings. It does not state that that the right to be heard means to be heard through counsel.
Indeed, the issue in Kenna was whether a district couit’s limitation of victim statements in
sentences fo written submissions violated the right to be heard. The appellate court found that in
the abserice of legislative history, the district court’s limitation wasreasonable, but after
reviewing the legislative history of the statute, the court determined that the right to be heéard,
meant the right to speak. Kenna, 435 F.3d., at 1016

: TI: BURDEN OF PERSUASION .

93. Defense Counsel concedes that as the moving party, he bears the burden of persuasion.
Nonetheless, this court believes it paramount to provide the following analysis. Assuming this
court, and the SVC are in error on the question of standing, as previously noted, 18 U.S.C. 3771
creates a burden on an opponent of the rules’ application in a trial, that is, the enablement of a
victim to attend all court proceedings or other relief within the rules, to establish by “clear and
convincing” evidence that the enablement of the rules would cause the witness® testimony to be
materially alteted. This burden shift, does not comport with due process. See e.g. Mulaney v.
Wilbur, 421 U.S. 684 (1975) [burden shifting generally unconstitutionial]. It is true that the Cotirt
has found the shifting of burdens to standards less than beyond 2 reasonable doubt constitutional
it some exceptional instances, See e.g. Clark v. Arizona, 548 U.S. 7 35 (2006), thése instances’
stemn from defenses such as mental incapacity or insanity. In the instant case, it is the
gavernment’s key witness, through the SVC who is asserting a right. To require the aceused, or
hy implication a court, to find by clear and convineing evidence that the accused would not
suffer prejudicial harm and not the moving patty would have little parallel in jurisprudence. ‘

1V: COURT'S EXERCISE OF ITS DISCRETIONARY AUTHORITY
24, Nonetheless, even if the shifting of the burden i to an accused or anothei party, the accused
has met this burden. “Clear and convincing,” has been defined as “cvidence indicating that the
thing to be proved i$ highly probablé or reasonably certain. This is a greater burden than
preponderance of the evidence, the standard applied in most civil trials, but less than evidence -

1 For 4 péstinient analysis of the Court, in éstablishing the pardmount consideration of the right fo counsel instead of
concentrating on the effect of a racist mob influencing the courtroom proceedings in Powell, See MICHAELJ.
KLARMAN, FROM JM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR RACIAL EQUALITY,
124-132 (2004)
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beyond a reasonable doubt, the norm for criminal trials.” See e.g., United-States v. Goba, 220
F.Supp 2d. 182 (WDNY, 2002), citing'to Black’s Law Dictionary. Seé also, United States v.
Staten, 466 F.3d 708 (CA 9, 2006). Based on the potential harm to the accused, this court finds
that by clear and convincing evidence, the SVC has no standing fo represent the interests of

1 the instant court. Additionally, the public view of the fairness military justice
Systent, in regards this court court-martial, and in particular, that of an impartial judiciary would
be underniined by permitting the stacking of two parties to the trial, the government and the
SVC, to argue evidentiary matters against the accused’s interest.

25. Ttistrue that military judges; as-established in the Military Justice Act of 1968.have evolved
16 bear some comparability, albeit witliin the limited jurisdiction of courts-martial, to United
States District Court judges. See e.g. Weiss v. United States, 510 U.8. 163, 175-176 (1994). It
may be argued that as commissioned officers, military judges are subject to regulations and
ordets, and therefore must give deference to those regulations or ordefs, Such an argument has
little basis. Long, priot.to the Military Justice Act of 1968, Colonel Winthrop, in hi$ treatise,
MILITARY LAW AND PRECEDENTS made clear that while a court martial exists as an instrument of
the Executive Branch, it nonetheless must comport with the laws, to include, by implication, due
process. WINTHROP, MILITARY Ly AND PRECEDENTS, 21-50 (2d, 1920).

26. In the instant issue, it is clear that the government and the SVC are at least impliedly
aligned, particularly in the opposition t¢ the use of évidence under MRE 412. It may be in other
trials that the SVC and the trial counsel are not sufficiently in tandem, and if the SVC were to
seek the court to compel to the government to accomplish its duties within the AFGM, assuming
the SVC had standing to do so, this court might rule the SVC eligible to represent a victim in the
Court. Nonetheless, the prospect of an accused having to face two attorneys representing two
similar interests are sufficiently antithetical to courts-martial jurisprudence and would, this court
finds by a clear and convincing evidence, if permitted, cause a significant erosion in the right to
an impartial judge in appearance or a fair trial. 13

. CONCLUSION
This.coutt réadily tecognizes that the goal of ensuring that the rights and dignity of vietims of
sexual assaylt, perpetrated by uniformed service-members and Departmental personnel, are
protected is important. Nonetheléss, the achievement of these goals remain subject to the legal
Timits on third-party standing. And, even if third-party standing exists as advanced by the SVC,
this court {inds that in the instant case, the recognition of third party standing would underinine
the appearance of an impaﬁialjudiciziry charged with the duty of maintaining a fair irial.
WHEREFORE, the SVC motion to grant standing is DENIED, and if the court is in error, the
SVC motion is DENIED per the court’s discretionaty authority.

Although this court hias dénied the relief sougt by(f B through SVC, this
court believes that it would be remiss in not affording her to seek relief through
dppeal, 18 U.S.C.3771(d)(3) permits a victim to seek a writ of mandamus. Mandamus is also
permissible writ in military law. See e.g, Hasan v. Gross, 71 M.I. 416 (CAAF 2012). Should

12 {1y atgument defense Counisel assetted that it is perceived “the deck i$ already stacked” against an accused because,
juter alia, Article 25 permits thé Gonvéning authority to choose meriibers and the existence of timelines on the
accuséd to get to trial, This court ddés ot shate those views, and believes that courts-martial rules. fully comply
with due process and in appearance. Nongtheless, it is the departure from those rules which may undermine the
appearance.
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seek relief through mandamus, this court will honor her right to'do so. In
reviewing Kenna, cited infia, it is clear that Congress intended that the courts of appeal would
provide expedited review whete a district couiit limits a victim’s statutoty right under 18 U S.C.

3771. Kenna, 464 F.3d., at 1018, f
T P ,-*"; g
P < e e, e ————
N 7)"(~ A T _,,«""H T, e ' "
f‘
-—JOSHUA E. KASTENBTRG, Lt\ Col {SA]"‘
Military Judge
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From: I | O//J:T

To: I Coot usAr PACAF AFLOA/ADC; [ Caot USAF HAF AFLOA/SVC
Cc: =Mai USAF PACAF AFLOA/ADC; Capt USAF PACAF 18 WG/JA; [l
Capt USAF PACAF 18 WG/JA; TSqt USAF PACAF AFLOA DET QD7B/ADC;
SSqt USAF PACAF AFLOA/SVC; Capt USAF PACAF AFLOA/JAIG
Subject: RE: US v A1C il - MRE 412 Notice
Date: Wednesday, October 09, 2013 12:24:51 PM

Defense Counsel,
Your motion below is denied.
Provide the SVC with the 412 Motion.

From:
Sent: Wednesday, October 09, 2013 10:22 AM

Subject: RE: USv A1C - MRE 412 Notice

Your Honor, Trial Counsel, and SVC,
Please find attached Defense response to the SVC's motion.

Thank you,

vir,
Capt

, Capt, USAF
Area Defense Counsel

From:
Sent: Monday, October 07, 2013 10:10 AM

Subject: RE: USv A1C - MRE 412 Notice

Your Honor,

Attached please find my motion requesting the Defense to provide its MRE 412
Motion to SVC. Please let me know if you have any questions or concerns.

VIr,
Capt ||l

, Capt, USAF
Special Victims' Counsel
AFLOA/CLSV



Kadena AB, Okinawa, Japan

osn: I

From:
Sent: Saturday, September 28, 2013 6:05 PM

Subject: RE: USv A1C - MRE 412 Notice
Good Evening Capt i}
Please find attached Defense's MRE 412 Notice.

Thank you,

Very respectfully,

copt HEN

, Capt, USAF
Area Defense Counsel

Kadena AB, Okinawa, Japan
AFLOA Det QD7B, Bldg 1460
Unit 5214

APO, AP 96368

DSN:

Comm:

CONFIDENTIALITY NOTICE: The sender of this electronic transmission is a
military defense counsel. This electronic transmission may contain
confidential information meant to reach only the intended recipient. It may
contain confidential information, attorney work-product, or information
protected under the attorney-client privilege. This information is protected
from disclosure under the Freedom of Information Act, 5 USC 552, the Privacy
Act, 5 USC 552a, Military Rules of Evidence, and other applicable privacy
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