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WESTERN PACIFIC JUDICIAL CIRCUIT 
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1.  Nature of Motion. The Government respectfully requests that the Court deny the Defense 

Motion to not allow the complaining witness to be present during the trial. 

 

2.  Discussion. 

 Military Rule of Evidence 615 states that, upon request by either party, “the military 

judge shall order witnesses excluded so that they cannot hear the testimony of other witnesses.”  

However, “[t]his rule does not authorize exclusion of . . . a person authorized by statute to be 

present at courts-martial.”  M.R.E. 615.  Article 6(b) of the Uniform Code of Military Justice 

(U.C.M.J.), adopted in December 2013 and effective as of that date, states that a victim of an 

offense under the U.C.M.J. has “[t]he right not to be excluded from any [court-martial] unless 

the military judge . . . after receiving clear and convincing evidence, determines that testimony 

by the victim of an offense under this chapter would be materially altered if the victim heard 

other testimony at that hearing or proceeding.” 

 The Defense has presented no evidence to the Court to satisfy its burden of showing by 

clear and convincing evidence that the victim’s testimony would be materially altered.  The 
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Defense asserts without support that because the victim previously testified that she lacked 

memory of portions of the night in question, she will tailor her testimony based on testimony of 

other witnesses.  This is mere speculation that does not satisfy the Defense’s evidentiary burden. 

 Moreover, as the Defense alludes to in its motion, the victim previously testified at an 

Article 32 hearing regarding this matter.  If the victim were to materially alter her testimony at 

trial, she would be open to cross-examination based on that prior testimony, significantly 

reducing her credibility. She thus has no incentive to alter her testimony at trial based on what 

she hears from other witnesses.  Absent any evidence that the victim will alter her testimony, the 

Defense motion to exclude her must be denied. 

 The Defense request for additional discovery must also be denied.  As an initial matter, 

the Defense is requesting that the Court order the production of evidence that does not even exist 

yet, and thus are not properly the subject of a judicial order.  Additionally, notes taken by the 

victim – a private individual – are not in the possession, custody, or control of military 

authorities.  See R.C.M. 701(a)(2)(a).  As such, they are not subject to discovery.  If such notes 

come into the possession of the Government and are material to the defense, they will be 

disclosed in accordance with the Government’s ongoing discovery obligations. 

 Lastly, the findings instruction requested by the Defense is wholly speculative and 

inappropriate.  If the victim’s testimony at trial is inconsistent with her prior statements or 

testimony, the Government acknowledges that a Prior Inconsistent Statement instruction would 

be appropriate.  However, the Defense requests significantly more than that standard instruction 

and essentially asks the Court to provide a Defense argument in the guise of a findings 

instruction.  This is not a proper function of findings instructions and the Court should deny the 

Defense request. 



 3 

3.  Relief Requested.  The Government requests that the Court deny the defense motion. 

 
                                                                                    ____________________ 
        
       LT, JAGC, U.S. NAVY 
       Trial Counsel 
 
 
****************************************************************************** 
 

CERTIFICATE OF SERVICE 
 

I certify a copy of this motion was filed with the Court and an electronic copy was served 
on Detailed Defense Counsel on 26 September 2014. 

 
      ________________ 
       
      LT, JAGC, USN 
      Trial Counsel 
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1.  Nature of Motion. The Government respectfully requests that the Court deny the Defense 

Motion to Prohibit Contact between and her Victim’s Legal Counsel. 

2.  Discussion. 

 Section 2-3-1 of the Military Judge’s Benchbook provides that after a witness has 

testified, the Military Judge should instruct the witness as follows: “As long as this trial 

continues, do not discuss your testimony or knowledge of the case with anyone other than 

counsel and accused.”  Additional instructions to a witness not to discuss her testimony with 

anyone may be appropriate when the Court recesses during the witness’s testimony.  The 

Government does not object to either of these instructions. 

 Here, the Defense is requesting that the ordinary instructions be significantly expanded 

without legal justification or rationale.  Instructing  not to discuss her testimony with 

her counsel – or any other individual – while she is actually on the stand is standard and 

appropriate.  However, further instructing her not to discuss her testimony with her counsel or 

anyone else after she is finished testifying is excessive and unnecessary.  Once  has 

completed her sworn testimony, there is no realistic danger that she will later return to the stand 
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and change that testimony.  Moreover, in order for either party to determine whether recalling 

her to the stand would be appropriate, she must be allowed to discuss potential rebuttal testimony 

with counsel for the parties and her own counsel. 

 None of the case law relied on by the Defense supports such an expansion of standard 

instructions to a witness.  Both cases address instructions to a witness regarding a recess that 

occurs during testimony.  As stated above, the Government does not object to such an 

instruction.  However, neither case addresses the propriety of instructing a witness not to discuss 

her testimony after its conclusion through the completion of trial.  Absent legal authority for such 

an instruction, the Government requests that the Defense motion be denied. 

4.  Relief Requested.  The Government requests that the Military Judge issue ordinary 

instructions to  if the Court recesses during her testimony.  The Government requests 

that the Military Judge decline to issue any more restrictive instructions. 

5.  Evidence.  None. 

  
                                                                                    ____________________ 
        
       LT, JAGC, U.S. NAVY 
       Trial Counsel 
 
 
****************************************************************************** 
 

CERTIFICATE OF SERVICE 
 

I certify a copy of this motion was filed with the Court and an electronic copy was served 
on Detailed Defense Counsel on 26 September 2014. 

 
      ________________ 
       
      LT, JAGC, USN 
      Trial Counsel 
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