SVC Training Spreadsheet

1st SVC Resident Course
23 - 25 October 2013

Component Breakdown:  Air Force 1
Army Active Duty 39
Army National Guard 13
Army Reserve 2
Marine Corps 4
Navy 1
Total Students 60

SVC Distance Learning Course
1 - 16 December 2013

Component Breakdown:  Army Active Duty 20
Army National Guard 7
Army Reserve 3
Total Students 30

2d SVC Resident Course
4 - 7 March 2014

Component Breakdown:  Air Force 14
Army Active Duty 17
Army National Guard 51
Army Reserve 65
Civilian 3
Coast Guard 3
Total Students 153

3d SVC Resident Course
18 - 22 August 2014

Component Breakdown:  Army Active Duty 47
Army National Guard 8
Army Reserve 17
Coast Guard 9
Marine Corps 1
Navy 2
Total Students 84

| SVC Training TOTALS |

Air Force 15
Army Active Duty 123
Army National Guard 79
Army Reserve 87
Civilian 3
Coast Guard 12
Marine Corps 5
Navy 3
GRAND TOTAL * 327

* The Grand Total of 327 represents personnel trained with TJAGLCS
resources. An additional 21 AC JAs and 18 DA civilian attorneys were
trained at the initial SVC course hosted in Seattle in September 2013.

Prepared by SVC Program Staff As of 27 Aug 14



Special Victims’ Counsel Course (18-22 AUG 2014)

MONDAY — 18AUG14

TUESDAY — 19AUG14

WEDNESDAY — 20AUG14

THURSDAY - 21AUG14

Small GRP
Breakout

Demo/Group
Activity

FRIDAY — 22AUG14

Course Welcome & Intro
(0800 - 0830)

SVCP Background & Overview
(SVC Roles, Responsibilities,
Scope of Representation, &

Resiliency)
Legal Assistance Policy
(0840 — 1000)

Sexual Assault Offender
Behavior

Guest Speaker
(0800 — 0930)

CID Interviews

Special Agent in Charge TBD
(0800 — 0850)

Sexual Offenses Under the
ucml
Criminal Law Faculty
(1010 - 1100)

NDAA Changes to the UCMJ &
New Developments
Criminal Law Faculty
(1110- 1200)

Sexual Assault Victim Behavior

Guest Speaker
(0940 - 1030) LECTURE
(1030 - 1040) BREAK
(1050 — 1130) LECTURE
(1130- 1200) DISCUSSION

SPS: SAC Conducts an
Interview of Sexual Assault
Victim
(0900 - 0950)

SVC and the Victim:
Introduction through Post-Trial
SVC-TBD
(0800 - 0850)

“Hello, my name is PV2 Vance
and they told me to call you
because | was raped.”
(0800 - 0850)

MRE 412/513/514

Criminal Law Faculty
(1000 - 1050)

SVC Relationship Building
CID, TC/DC, SARC Personnel
SvVC-TBD
(0900 - 0950)

CID, TC, DC & You

(0900 - 0950)

The New Article 32

Criminal Law Faculty
(1000 - 1050)

SVC Demo: Interacting with
the Victim, CID, TC/DC
SVC-TBD
(1000 - 1050)

The CDR wants answers; the
press wants a story
(0950 - 1020)

Guidance From the Bench

Chief Trial Judge
(1100 - 1200)

“What do | have to do if this
goes to trial?”
(1030-1110)

Post-Trial: Now what?

(1110 - 1200)

Lunch

Lunch

Lunch

SVC Professional Responsibility
& Potential Conflicts
Criminal Law Faculty

(1330 - 1420)

Victim Medical Issues in Sexual
Crime Cases
Legal Assistance
(1330- 1420)

SVC Information Sharing: Who
Needs to Know What?
TBD
(1430 - 1520)

Victim Programs

Legal Assistance
(1430- 1520)

Post-Trial Actions/Appeals

Criminal Law Faculty
(1330 - 1500)

Small Group Breakouts: Discussing
SVCP Background, SVC Roles &
Responsibilities, NDAA Changes,
Info Sharing, PR & Potential
Conflicts
Room Assignments TBD
(1530 -1700)

Victim Services

Legal Assistance
(1530 - 1620)

ICE BREAKER (1700 - UTC)

Small Group Breakouts: SVC —
More Than Military Justice
Room Assignments TBD
(1630-1730)

Corrections, Clemency, and
Parole
(ACPB)
(1500 — 1550)

Lunch

Lunch

SVCC Recap
Final Questions/Concerns
Closing Remarks

Outprocessing
(1330-1430)




TUESDAY
16 September 2014

DJAG Welcome (DJAG)

SVC Supervisor Training Schedule: 23-24 September 2014

Overview (LA Policy)

Client Roundtable (Video)

NDAA Changes & New Developments (OTJAG
Crim Law)

Lunch (On Your Own)

Professional Responsibility (TJAGLCS Crim Law)

MJ Overview (TJAGLCS Crim Law)

MRE 412/513/514 & Motions Practice (TJAGLCS
Crim Law)

New Article 32 (TJAGLCS Crim Law)

WEDNESDAY
17 September 2014

Military Judge Expectations (Chief, Trial Judiciary)

SVP/TC Expectations (SVC Program)

TDS Expectations & Collateral Misconduct
(Defense Appellate Division)

Child Victim Update (LA Policy)

Lunch (On Your Own)

SJA Perspective (Senior Judge Advocate)
SVC Roundtable
Chiefs of LA Roundtable/Discussion

Wrap Up / End of Course




Travel/ Lecture Demo/Group || Breakout/
Personal Time Activity Panel
TIME MONDAY - 12MAY14 TUESDAY - 13MAY14 WEDNESDAY - 14MAY14 12 - 14MAY14 15- 1I6MAY14
0800 Welcome RAND Personnel Conduct SVC
0830 General Officer Breakout with BREAKOUT i
SVC Program Manager GOs/SGM/WO
0900 --11 Chief, LA Policy RAND Personnel Conduct SVC [+
Overview . . . Interviews for SVC Study during
0930 | SJA Pointers working with | | Ty i
Professional Responsibility : SVCs 12-14 MAY 14
1000 TIAGLCS Crim Law Victim Behavior Senior Judge Advocate i
Guest Speaker Criminal Law, OTJAG
1030 Discussion: Policy Issues Facing .
1100 SVC & Victims’ Experience
36 Brfea.kc.)ut Groups each Trial Judiciary
memorializing
1130--1"| concerns/recommendations -
12000 Lunch Lunch Lunch
1 -
330 MEB/PEB for Victims of Sexual
Discussion: The MCM, OCLL Assault/MST Specifically L
1400 Handbook, and other DS
Authorities
1430 SVC Practice °
- 3-6 Breakout Groups each SHARP: Briefing on program
1500 memorializing CID | | direction and changes + pot. disc. of || L
concerns/recommendations VA field experiences
1530 X - B
Break to Review Combined RAND Personnel Conduct SVC
Breakout Work Product BREAKOUT q i
1600 Large Group Discussion of Closmg Remarks
Small-Group
1630-"77| Recommendations: After B
reading the group reports what
1700 don’t you like? What needs to =
be fleshed out more?
17301 9

ICE BREAKER




Professor, Chair, Criminal Law

Vice Chair/Assoc. Professor, Criminal Law

Assoc. Professor, Criminal Law

Chief Justice, Fort Polk, LA

Assoc. Professor, Criminal Law

Victim Counsel, USAF/CLSV

Special Victim Advocate Program Manager

Assoc. Professor, Criminal Law

Assoc. Professor, Criminal Law

Chairman, ACPB and Director, Support Staff, Army Review Boards Agency
Victim Services Division, Texas Department of Criminal Justice
Chief, Legal Assistance Policy Division

SANE, Forensic Examiner

Deputy Commanding General (Support), United States Army Reserve Command
Commander, United States Army Reserve Legal Command

U.S. Army Chief Trial Judge

Assoc. Professor, Criminal Law

Special Victim Counsel, XVII1I Airborne Corps and Fort Bragg
Special Victim Counsel for the Military

District of Washington/National Capitol Region

Chief, Client Services, OSJA

Assoc. Professor, Criminal Law

Assoc. Professor, Criminal Law

Chief, Behavioral Sciences, Education & Training Division, U. S. Army Military Police
School

Supervisory Special Agent, CID

Deputy, TCAP

Director, Advocacy Training Programs, CLD, OTJAG

Special Victims Counsel, Fort McNair

Trial Counsel, Fort Huachuca, Arizona

Special Victim Counsel & Legal Assistance Attorney, Fort Irwin, CA
Special Victim Counsel & Legal Assistance Attorney, Fort Wainwright, AK
Assoc. Professor, Criminal Law

Research Director, End Violence Against Women International
Special Victim Counsel, Wheeler AAF, HI

Assoc. Professor, Criminal Law

Assoc. Professor, Criminal Law

Chief, TCAP

Special Victim Counsel, Fort Carson, CO

Chief, Client Services/Legal Assistance, Fort Stewart, GA

Deputy, DCAP



THE JUDGE ADVOCATE GENERAL’S SCHOOL, U. S. ARMY
Charlottesville, Virginia 22903-1781

PROGRAM OF INSTRUCTION
For

SF-F35
SPECIAL VICTIMS’ COUNSEL COURSE

Classes: 003

Length: Peacetime: 1 Week — 5 Days

Approved in accordance with
AR 350-1 paragraph 2-47c., 18 December 2009;
RARO001, 4 August 2011 by:
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SECTIONI - PREFACE

A.

B.

Course: Special Victims’ Counsel Course (SVCC), SF-F35.

Purpose: This course prepares judge advocates to effectively serve as Special Victims’
Counsel (SVC) when appointed. Core instruction provides a program and policy overview
before focusing on the roles, relationships, and professional responsibilities of SVCs throughout
sexual assault cases, to include post-trial matters. Special emphasis is placed upon substantive
military law directly related to Special Victim crimes as well as instruction on victim behavior,
services, and medical issues. Guest lecturers discuss counseling techniques and judge advocates
offer practical insight into the SVC Program (SVCP). Participation in practical scenario-
driven exercises is a substantial portion of the course.

Prerequisites: This course is limited to judge advocates selected to become SVCs. Pursuant
to TJAG Sends (dated 1 Nov 13), if at all practicable, selected SVCs should have trial
experience.

Security Clearance required: None.

Length:  Peacetime Mobilization
1 Week — 5 Days None

Training Location: The Judge Advocate General’s Legal Center & School, U. S. Army,
Charlottesville, Virginia 22903-1781

MOS Feeder Patterns: None.
Ammunition Requirements: No ammunition required.
Selected Training Recapitulation: Not applicable.

Standardization of Prefix Digit 5 Training: Not applicable.



SECTION II - SUMMARY

Course — Special Victims’ Counsel Course (SVCC), 5F-F35
Total Required Hours: 1 Week — 5 Days, 35 hours; Total Academic Hours: 33.5 Hours

Hours Annex Page
A. Academic Subjects
SVC Overview & Administrative Topics 6.0 A A-1
SVC & Military Justice Process 17.5 B B-1
Victim Focus 10.0 C C-1
Subtotal (required) 33.5
B. Non-Academic Subjects
In-Processing & Orientation 1.0
Out-Processing 0.5
Subtotal 1.5
TOTAL (Required) 35.00
Hours
C. Recapitulation of Academic Subjects
| 1. Security Classification
Secret 0.0
Confidential 0.0
Unclassified 35.0
TOTAL
2. Type of Instruction
Lecture (LE) 21
Seminar (SE) 0.0
Practical Exercise (PE) 1.0
Panel Discussion 3.0
Optional Lecture (LE) - PR 0.0
Small Group Instruction (SG) 6.5
Self-Study (SS) 0.0
Critique / After-Action Review (AR) 0.0
Demonstration (DM) 2.0
Test Review (TR) 0.0
Test / Assessment (TE) 0.0
TOTAL HOURS OFFERED DURIN q 33.5
COURSE )

! This includes all hours taught by our faculty, including ALL required and optional elective
offerings.
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SECTION III - ANNEXES

ANNEX A - SVC OVERVIEW

Purpose: Students will understand the policies and procedures under which they are appointed to
zealously represent the victim’s best interests throughout the military process.

INSTRUCTION
Overview | Hours Classification Type of Instruction
4.5 U Lecture (LE)
0 U Seminar (SE)
0 U Practical Exercise (PE)
0 U Panel Discussion (PD)
1.5 U Small Group Instruction (SG)
0 U Self-Study (SS)
0 U Critique / After-Action Review (AR)
0 U Demonstration (DM)
0 U Test Review (TR)
0 U Test / Assessment (TE)
Totals 6.0 U
- Type of
Hours  Classification Instruction
SVC Background & Overview 1.5 U LE

Objective: Students will understand the policy background and subsequent implementation of the SVC
Program. Students will also understand the establishment of initial procedural rules and guidelines for
the practicing SVC and contained in the SVC Handbook. Additionally, students will learn their roles,
responsibilities, scope of representation as SVCs that will enable them to provide legal assistance to
victims in order to allow full participation in applicable programs and services and the military justice
process.

References: SVC Handbook.

Type of
Hours  Classification Instruction
NDAA'’s Changes to the UCMJ & New Developments 1.0 U LE

Objective: Students will understand the expectations and limitations of the SVC pursuant to the
National Defense Authorization Act. Instructors from both Criminal Law and Administrative Law will
provide joint guidance on the NDAA’s requirements.

References: SVC Handbook; AR 27-26.

Type of
Hours Classification Instruction
SVC Professional Responsibility & Potential Conflicts 1.0 U LE

Objective: Students will understand and identify fundamental professional responsibility, ethical issues,
and potential conflicts unique to the SVC Program. Additionally, students will understand that at all
times, an SVC must act in accordance with Army Regulation 27-26, Rules of Professional Conduct for
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Lawyers, the rules of conduct of their particular State bar, and the high ethical standards of an Army’
Officer.

References: UCMIJ; MCM,; selected cases.
Type of
Hours Classification Instruction

SVC Information Sharing: Who Needs to Know
What? 1.0 8] LE

Objective: Students will understand the SVCs requirement to serve the SJA, Chief of Military Justice,
Senior Defense Counsel (SDC), CID, the victim’s commander, and SARC/VA/FAP with a notice of
representation. Beyond the initial notice of representation, students will understand what information
may and/or must be shared and who that information may and/or must be shared with pursuant to Army
Regulation 27-26, Rules of Professional Conduct for Lawyers, the rules of conduct of their particular
State bar, and the high ethical standards of an Army Officer.

References: SVC Handbook; AR 27-26.

Type of
SVCP Overview, Scope of Representation, & Hours Classification Instruction
Professional Responsibility 1.5 U SG

Objective: Students will participate in small group discussions and Q&A concerning the SVCP
background/overview as well as professional responsibility and ethical issues confronting the SVC.

References: SVC Handbook.
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ANNEX B-SVC & MILITARY JUSTICE PROCESS

Purpose: To ensure that students understand the military laws and regulations that SVCs must act in
accordance with while zealously representing the victim’s best interests.

INSTRUCTION:
Overview | Hours Classification Type of Instruction
8.5 U Lecture (LE)
0 U Seminar (SE)
1.0 U Practical Exercise (PE)
3.0 U Panel Discussion (PD)
4.0 U Small Group Instruction (SG)
0 U Self-Study (SS)
0 U Critique / After-Action Review (AR)
1.0 U Demonstration (DM)
0 U Test Review (TR)
0 U Test / Assessment (TE)
Totals| 17.50 U
Type of
Hours Classification Instruction
Sexual Offenses Under the UCMJ ' 1.0 U LE

Objective: Students will understand the punitive articles criminalizing sexual offenses under the UCMJ.
Additionally, students will understand that to be eligible for SVC assistance, an individual must be the
victim of a sexual assault under the UCMJ, including rape, sexual assault, forcible sodomy, and other
unwanted sexual contact that is aggravated, or wrongful, and attempts to commit these offenses, which
are crimes in violation of Articles 120, 125, and 80, respectively (including previous versions of UCMJ,
Article 120).

References: MCM Part IV (Article 120).

Type of
Hours Classification Instruction
MRE 412/513/514 1.0 U LE

Objective: Students will understand the use and application of Military Rules of Evidence (MRE) 412,
513, and 514 in the litigation process. Students will also understand U.S. v Kastenberg, 72 MJ 364
(C.A.AF. 2013) as it applies to victims, who are represented by a uniformed SVC, being non-parties to a
court-martial under RCM 103. MREs 412, 513, and 514 afford victims reasonable opportunity to attend
and be heard at hearings where argument and presentation of evidence by their SVC or civilian counsel is
permitted.

References: MRE 412, 513, and 514; U.S. v Kastenberg.
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Type of
Hours Classification Instruction
The New Article 32 1.0 U LE

Objective: Students will understand the impact of the 2014 NDAA’s Article 32 Reform Act, which
fundamentally reforms how preliminary hearings are conducted in sexual assault cases. Students will
also understand the SVC client’s rights regarding Article 32s and how MREs 412, 513, and 514 apply.

References: NDAA 2014.

Type of
Hours Classification Instruction
Post-Trial Actions/Appeals 15 U . LE

Objective: Students will understand court-martial sentencing proceedings and authorized punishments
under RCM 1001. Students will also understand the basic post-trial process and the appellate process.

References: RCM 1001-1003; RCM 1101-1 107.

Type of
Hours Classification Instruction
Corrections, Clemency, and Parole 1.0 U LE

Objective: Students will understand the clemency and parole process. Students will also understand the
role of the SVC in assisting the victim with submitting matters relating to the accused’s post-trial
requests.

Type of
Hours Classification Instruction
Letter to GCMCA 1.0 U PE

Objective: By drafting a letter to the GCMCA on behalf of the victim relating to clemency matters,
students will understand their post-trial roles and responsibilities.

References: Materials to be provided.

Type of
Hours Classification Instruction
SVC and the Victim: Intro through Post-Trial 1.0 U LE

Objective: Students will receive practical and valuable insight from judge advocates, who have
served/are serving as SVCs, on their best practices to conduct initial interviews with victims as well as
work with them throughout the military justice process.

References: Materials to be provided.
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Type of
Hours Classification Instruction

SVC Relationship Building 1.0 U LE

Objective: Students will receive practical and valuable insight from judge advocates, who have
served/are serving as SVCs, on their best practices for relationship-building with CID, Trial Counsel,
Defense Counsel, OSJA leadership, and the Sexual Assault Response Community

References: Materials to be provided.

Type of
Hours Classification Instruction
SVC Interaction 1.0 U DM

Objective: Students will receive a live demonstration from judge advocates, who have served/are
serving as SVCs, on how to interact with victims as well as CID, Trial Counsel, and Defense Counsel.

References: Materials to be provided.

Type of
Hours Classification Instruction
Guidance from the Bench 1.0 U LE

Objective: Students will receive practical and valuable insight about the SVC Program from the chief
trial judge’s perspective.

References: Selected Materials.

Type of
Hours Classification Instruction
SVC Round Table 15 U PD

Objective: Students will engage practicing SVCs in a round table discussion to elicit insights on the
SVC Program’s successes and needs for improvement.

References: Selected Materials.

Type of
Hours Classification Instruction
SVC Client Round Table 15 U PD

Objective: Students will engage former SVC Clients (Sexual Assault Victims) in a round table
discussion to elicit insights on the SVC Program’s successes and needs for improvement.

References: Selected Materials.
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Type of
Hours Classification Instruction

SVCs: A Day in the Life 4.0 U SG

Objective: By physically moving through different phases designed to replicate the representation ofa
sexual assault victim throughout the post-event process, students will actively participate in small group
discussions and Q & A scenarios in order to provide a capstone event to the instruction received during

the week.

References: U.S. v. Archie case file.



ANNEX C - VICTIM FOCUS

Purpose: To further the student's appreciation of the role and responsibilities of the military judge.

INSTRUCTION:
Overview | Hours [Classification Type of Instruction
8.0 U Lecture (LE)
0 U Seminar (SE)
0 U Practical Exercise (PE)
1.0 U Small Group Instruction (SG)
0 U Self-Study (SS)
0 U Critique / After-Action Review (AR)
1.0 U Demonstration (DM)
0 U Test Review (TR)
0 U Test / Assessment (TE)
Totals | 10.00 U
Type of
Hours Classification Instruction
Victim Behavior and Offender Behavior 4.0 U LE

Objective: Students will learn the psychology of sexual assault victims and offenders thereby gaining a
better understanding of how to communicate with victims and deal with issues such as the victim’s
reluctance to participate in military justice actions.

References: Sclected Materials.

Type of
Hours Classification Instruction
Victim Medical Issues in Sexual Crime Cases 1.0 U LE

Objective: Students will understand the role of the Sexual Assault Forensic Medical Examiner
(SAFME) and the medical aspects and terminology related to sexual assault cases. Students will also
understand the Sexual Assault Forensic Examination (SAFE) kit and related documentation.

References: Selected Materials.

Type of
Hours Classification Instruction
Victim Programs and Services I and 11 2.0 U LE

Objective: Students will understand Sexual Harassment/Assault Response Program (SHARP) policies
and procedures. Students will also understand the Victim Witness Assistance Program (VWAP) and
Family Advocacy Program (FAP) policies and procedures.

References: Seclected materials.
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Type of
Hours Classification Instruction
SVC Program: More Than Military Justice 1.0 U SG

Objective: Following multiple lectures relative to providing services to victims of sexual assault outside
of the military justice process, students will engage in small group discussions about their role in
ensuring their clients receive the full extent of services available to them.

References: Selected materials.

Type of
Hours Classification Instruction
CID Interviews 1.0 U LE

Objective: Students will understand the approaches taken by CID agents when interviewing victims of
sexual assault and how the SVC Program has impacted their ability to interact with the victim.

References: Selected Materials.

Type of
Hours Classification Instruction
CID Interview Demonstration 1.0 U DM

Objective: Students will see a live demonstration of a victim being interviewed by CID, which will
provide them with a practical understanding of the issues that are presented during this vital part of the
military justice process.

References: Selected Materials.



MRE 412-414




Purpose

Rule 412 s intended to shield victims of sexual
assaults from the often embarrassing and
degrading cross-examination and evidence
presentations common to prosecutions of such
offenses. In so doing, it recognizes that the prior
rule, which it replaces, often yields evidence of at
best minimal probative value with great potential
for distraction and incidentally discourages both the
reporting and prosecution of many sexual assaults.




Purpose

In replacing the unusually extensive rule
found in Para. 153 b (2)(b), MCM, 1969 (Rev.),
which permits evidence of the victim’s
“unchaste” character regardless of whether
he or she has testified, the Rule will
significantly change prior military practice
and will restrict defense evidence.




Drafter’s Analysis K

“After hearing all relevant evidence,
the military judge should carefully tailor
an order that protects both the alleged

victim’s privacy interests and the
accused’s constitutional rights . . .

bearing
in mind that the alleged victim’s privacy
interests cannot preclude the admission
of constitutionally required evidence.



MRE Comparison

Bias for Admissibility?

Rules of Rules of
Limitation Inclusion
Excluding Limiting Favoring Admitting unless
unless... purpose... admission... unconstitutional
412 403 (?), 404, 401 413
405, 406, 407, (402 414
408, 409, 410, (403 (?)

411




MRE 412

» Applies to all phases of the proceedings (and
to all parties);

» Notice required:
» 5 days prior to pleas (or whenever the judge says);
» Sent to MJ, opposing counsel, victim (advocate);

» Offer of proof: closed hearing

» Trumps other rules?

> Yes (i.e. RCM 1001)
> see US v Fox, 24 MJ 110 (CMA 1987)




Three exceptions

MRE 412




U.S. v. Banker, 60 MJ 216 (CAAF, 2004)

_ > 34 y.O. accused engaged in sexual contact wnth 14 |
- Y.o. babysitter;

» Babysitter testified “I thought it was a consensual
relationship.”

» Contact continued for 4 years;
» Victim terminated relationship after seeing movie ¥

depicting obsession with “getting [females’]
virginity.”

=1 » Accused claimed consensual contact, and that |
| MRE 412 didn’t apply to consensual relationships.

; HELD: MRE 412 is not limited to nonconsensual sexual offenses,
1 but applies to proceedings involving alleged sexual misconduct. )




U.S. v. Banker, 60 MJ 216 (CAAF, 2004)

As aresult, when balancing
the probative value of the
evidence against the danger of
unfair prejudice under M.R.E.
412, the military judge must
consider not only the M.R.E.
403 factors such as confusion
of the issues, misleading the
members, undue delay, waste
of time, needless presentation
of cumulative evidence, but
also prejudice to the victim's
leqgitimate privacy interest.




United States

VA
G add i s Sand Sawe Now Discard
Subject:
B I U FTTRT = EiEEELEERL -
Dear Sally,

Guess what Jimmy and | did last
night?

Hugs,
Victim



U.S. v. Gaddis, 70 M. J. 248 (CAAF,
2011)

» Accused argues that MRE 412 is unconstitutional on its face
“because it presumes the exclusion of evidence which is
constitutionally required” under 5A and 6A rights to fair trial
and confrontation, respectively.

> Alleges MJ could first find that it’s constitutionally required,
then balance it away.

HELD: M.R.E. 412 cannot limit introduction of evidence required by the
Constitution—although the text of the rule seems to permit such a
limitation.




U.S. v. Gaddis, 70 M. J. 248 (CAAF,
2011)

» If after application of MRE 403 factors the MJ
determines that the probative value of the proffered
evidence outweighs the danger of unfair prejudice, it
is admissible no matter how embarrassing it might
be to the alleged victim. (Gaddis, at 256)

» “The explanation in Banker—suggesting that
balancing constitutionally required evidence against
the privacy interest of the victim before admitting it
is necessary to further the purpose of the rule...—is
simply wrong.” (Gaddis, at 256)




Evidence of Sexual Behavior and Sexual
Predisposition Not Admissible

Except: Except:
A) Behavior to prove other source of C) Constitutionally Required
injury, semen or physical evidence;

B) Behavior b/tw victim/acc to prove
consent or by prosecution

Test: Test:
1) 401: Relevance 1) 401: Relevance
2) Probative value outweighs the 2) Probative value outweighs the
danger of unfair prejudice danger of unfair prejudice

Add’l Test for Const Req Evid:

1) Relevant: see previous box

2) Material : Importance in relation to
other issues; extent in dispute, natur
of other evidence on this issue

3) Favorable to Acc: exculpatory,
undermine credibility of central

WVIRE 403



Rule 412: Sex offense cases:
The victim’s sexual behavior
or predisposition

ﬁule 412(b)(1)(A): evidence of specﬁ

instances of sexual behavior by the

v

[ NOT IBLE ]

Unless one of
these exceptions
apphes

The proponent
files/serves a written
motion before trial

The MJ holds a
hearing

Covo > ¥

The M finds
relevance > prejudice

alleged victim offered to prove that a
person other than the accused was
the source of semen, injury, or other

physical evidence;

N /
(" Rule 412(b)(1)(B): evidence of specific\

instances of sexual behavior by the
alleged victim with respect to the
person accused of the sexual
misconduct offered by the accused to
_km'ove consent or by the prosecution; )
OR )

Rule 412(b)(1)(C): evidence the
exclusion of which would violate the

constitutional rights of the accusey

4 ...such evidence shall be admissible under this rule to the )
extent an order made by the military judge specifies evidence
that may be offered and areas with respect to which the
alleged victim may be examined or cross-examined.

~\

|
|
—

to victim’s privacy

\_ Such evidence is still subject to challenge under MRE 403. )




Meet 403 balancing?

U.S. v. Gaddis, 70 M. J. 248
(CAAF, 2011)

so, then it’'s admissible nc
tter how embarrassing |
might be to the alleged vict




Van Arsdall factors...
he MJ can impose “reasonable limits”




“*Judges retain wide latitude to
Impose reasonable limits on cross-

examination”
-Delaware v. Van Arsdall, 475 U.S. 673 (1986)

MRE 611
Harassment
Undue embarrassment
Effective truth seeking
Avoid wasting time




“Generally speaking, the Confrontatidf
Clause guarantees an opportunity for
effective cross-examination, not cross-
examination that is effective in
whatever way, and to whatever extent,
the defense might wish.”

Deleware v. Fensterer, 474 U.S. 15, 20 (1985)



MRE 303 - No degrading questions;

MRE 403 - Exclusion of relevant
evidence (prejudice, confusion, or waste
of time);

MRE 412 - Sexual behavior and
predisposition of victims;

MRE 607/8 — Impeachment and limits

on forms of proof;

MRE 611 — MJ control over mode and
order of interrogation;

MRE 613 — Prior statements of
withesses.




“Judges retain wide latitude to impose reasonable
limits on cross-examination.”

Individual Interests I

Constitutional - *
Right to |
- Confrontation

Delaware v. Van Arsdall, 475 U.S. 673 (1986)

[ State Interests J\

*Harassment

fusion of Issues




“Judges retain wide latitude to impose reasonable
limits on cross-examination.”

Individual Interests I

Constitutional _ =3
Right to |
- Confrontation

Delaware v. Van Arsdall, 475 U.S. 673 (1986)

State Interests }‘\
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Y

U.S. v. Ellerbrock, 70 M. J. 314

(CAAF, 2011)

Mixed pleas case;
Contested Art’s 120 and 125 by force;
Victim had some liquor, Xanax, Effexor;

Eyewitnesses to sex acts differ in
estimation of victim’s level of intox;

“I can’t believe | did that,” and “I feel
horrible.”

Accused moved under MRE 412 to include
evidence of victim’s prior extramarital
affair to support theory that victim had
motive to lie in order to protect her
marriage;

MJ rules evidence is inadmissible.

:

|




U.S. v. Ellerbrock, 70 M. J. 314
(CAAF, 2011)

“It is a fair inference that a
second consensual sexual event
outside a marriage would be
more damaging to a marriage
than would a single event.....”

5]
HELD: Exclusion of relevant and material evidence whose probative value

outweighed the danger of unfair prejudice, and which tended to show

motive to fabricate in order to protect marriage, was unconstitutional.
E ]




Y V VY

U.S. v. Key, 71 M) 566
(NMCCA, 2012)

Another SM has sex with highly
intoxicated victim, who is “fading”
during sex;

Accused has sex with victim shortly
thereafter;

Victim ultimately passes out;
Victim has no recollection (BAC=0.285);

Accused convicted of various offenses
based on victim’s incapacitation;

Alleges on appeal that MJ’s exclusion of
victim’s speech while engaged in sex
with other SM moments prior, and
exclusion of prior affair under MRE 412,
were impropetr.




U.S. v. Key, 71 M) 566
(NMCCA, 2012)

CAAF: It was error to exclude specific
words spoken by victim to other SM
shortly prior to acts with accused;

Words spoken during sex with SM were
“clearly material” to other charged
offenses;

Words also bear directly on victim’s
capacity;

Unlike Ellerbock, nothing suggested
victim didn’t want her marriage to end-
no unfair prejudice to privacy;

Something in addition to affair must be
present to create motive.

“While it may be a fair
inference in some cases
that a consensual event

outside marriage could be

damaging, and that a

second might be more
damaging than one, the

record here does not
support that fir this victim
that inference held true.”
(Key, at 6)




When else might past behavior be
admissible?

» When it comprises false allegations-see MCM
discussion:

“Evidence of past false complaints of sexual
offenses by an alleged victim of a sexual
offense is not within the scope of this rule and
is not objectionable when otherwise

admissible.”



Rule 412: Sex offense cases:
The victim’s sexual behavior
or predisposition

ﬁule 412(b)(1)(A): evidence of specﬁ

instances of sexual behavior by the
alleged victim offered to prove that a

v

[ NOT IBLE ]

Unless one of
these exceptions
apphes

The proponent
files/serves a written
motion before trial

The MJ holds a
hearing

Covo > ¥

The M finds
relevance > prejudice

person other than the accused was
the source of semen, injury, or other
physical evidence;

N /
(" Rule 412(b)(1)(B): evidence of specific\

instances of sexual behavior by the
alleged victim with respect to the
person accused of the sexual
misconduct offered by the accused to
_km'ove consent or by the prosecution; )
OR )

Rule 412(b)(1)(C): evidence the
exclusion of which would violate the

constitutional rights of the accusey

4 ...such evidence shall be admissible under this rule to the )
extent an order made by the military judge specifies evidence
that may be offered and areas with respect to which the
alleged victim may be examined or cross-examined.

~\

|
|
—

to victim’s privacy

\_ Such evidence is still subject to challenge under MRE 403. )




More changes?

Current

(3) If the military judge determines on
the basis of the hearing described in
paragraph (2) of this subsection that
the evidence that the accused seeks to
offer is relevant for a purpose under
subsection (b) and that the probative
value of such evidence outweighs the
danger of unfair prejudice to the
alleged victim’s privacy, such evidence
shall be admissible under this rule to
the extent an order made by the
military judge specifies evidence that
may be offered and areas with respect
to which the alleged victim may be
examined or cross-examined. Such
evidence is still subject to challenge
under Mil. R. Evid. 403.

Proposed

(3) Privacy. If the military judge
determines that evidence the
accused seeks to offer is relevant for
a purpose under subdivision (b), the
military judge must issue an order
specifically identifying the evidence
that may be offered and the areas
about which the alleged victim may
be examined or cross-examined.
Such evidence remains subject to
challenge under Mil. R. Evid. 403.




MRE 413

“The Reverse 404b/412 Rule of Super-Inclusion”

-

&

Similar Crimes in
Sex Assault Cases

~

J

(

&

Similar Crimes in
Sex Assault Cases

o

J

N

No conviction necessary

i

No charge necessary

No 404(b) factors

y

May be considered for its bearing on any

matter to which it is relevant



Similar Crimes in Sex Assault Cases

MRE 413
Table 1. Recidivism Rate by Type of Of

of custody following
N=1_28

Re- Remands to
: convicted custody
(court) (DPS) (DOC)

59 % 56 % 65 %
65 61 70
36 35 63
| 48 48 57
Driving offenses 61 59 56 73
Other offenses 62 63 57 66

Overall 59 % 57 % 35 % 66 %



MRE 413

Similar crimes in sexual offense cases

(a) Permitted Uses. In a court-martial proceeding for a sexual offense,
the military judge may admit evidence that the accused committed
any other sexual offense. The evidence may be considered on any
matter to which it is relevant.

(b) Disclosure to the Accused. If the prosecution intends to offer this
evidence, the prosecution must disclose it to the accused, including
any witnesses’ statements or a summary of the expected testimony.
The prosecution must do so at least 5 days prior to entry of pleas or
at a later time that the military judge allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or
consideration of evidence under any other rule.



MRE 413

Similar crimes in sexual offense cases

(d) Definition. As used in this rule, “sexual offense” means an offense
punishable under the [UCMI], or a crime under federal or state

law...involving:
(1) any conduct prohibited b
(2) any conduct prohibited by 18 U.S.C. chap
(3) contact, without consent, between any part of the accused’s body,

or an object held or controlled by the accused, and another
person’s genitals or anus;

(4) contact, without consent, between the accused’s genitals or anus
and any part of another person’s body;

(5) contact with the aim of deriving sexual pleasure or gratification
from inflicting death, bodily injury, or physical pain on another
person; or

(6) an attempt or conspiracy to engage in conduct described in
subdivisions (d)(1)-(5).



MRE 413

Similar crimes in sexual offense cases

(d) Definition. As used in this rule, “sexual offense” means an offense
punishable under the [UCMI], or a crime under federal or state

law...involving: @
S.C. chap

(2) any conduct prohibited by 18

(3) contact, without consent, between any part of the accused’s body,
or an object held or controlled by the accused, and another
person’s genitals or anus;

(1) any conduct prohibited b

(4) contact, without consent, between the accused’s genitals or anus
and any part of another person’s body;

(5) contact with the aim of deriving sexual pleasure or gratification
from inflicting death, bodily injury, or physical pain on another
person; or

(6) an attempt or conspiracy to engage in conduct described in
subdivisions (d)(1)-(5).




Similar Crimes in Child Molestation Cases

MRE 414




MRE 414

Similar crimes in child molestation cases

(a) Permitted Uses. In a court-martial proceeding in which an accused
is charged with an act of child molestation, the military judge may
admit evidence that the accused committed any other offense of
child molestation. The evidence may be considered on any matter

to which it is relevant.

(b) Disclosure to the Accused. If the prosecution intends to offer this
evidence, the prosecution must disclose it to the accused, including
witnesses’ statements or a summary of the expected testimony.
The prosecution must do so at least 5 days prior to entry of pleas or
at a later time that the military judge allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or
consideration of evidence under any other rule.



MRE 414

Similar crimes in child molestation cases

(a) Permitted Uses. In a court-martial proceeding in which an accused
is charged with an act of child molestation, the military judge may

admit evidence that the accused committed any other offense of
child molestation. The evidence may be considered on any matter

to which it is relevant.

(b) Disclosure to the Accused. If the prosecution intends to offer this
evidence, the prosecution must disclose it to the accused, including
witnesses’ statements or a summary of the expected testimony.
The prosecution must do so at least 5 days prior to entry of pleas or
at a later time that the military judge allows for good cause.

(c) Effect on Other Rules. This rule does not limit the admission or
consideration of evidence under any other rule.



MRE 414

Similar crimes in child molestation cases

(d) Definitions. As used in this rule:
(1) “Child” means a person below the age of 16; and

(2) “Child molestation” means an offense punishable under the Uniform Code of
Military Justice, or a crime under federal law or under state law (as “state” is
defined in 18 U.S.C. § 513), that involves:

(A) any conduct prohibited by Article 120 and committed with a child;
(B) any conduct prohibited by 18 U.S.C. chapter 109A and committed with a child;
(C) any conduct prohibited by 18 U.S.C. chapter 110;

(D) contact between any part of the accused’s body, or an object held or
controlled by the accused, and a child’s genitals or anus;

(E) contact between the accused’s genitals or anus and any part of a child’s body;

(F) contact with the aim of deriving sexual pleasure or gratification from inflicting
death, bodily injury, or physical pain on a child; or

(G) an attempt or conspiracy to engage in conduct described in subdivisions

(d)(2)(A) (F).



U.S. v. Wright, 53 MJ 476 (CAAF, 2000)

» Accused charged with indecent assaults on separate
occasions-pleads G to one, NG to the other;

» Gov't seeks to admit evidence of assault #2 in order to prove
up assault #1;

» Defense concedes admissibility under 404(b) to prove intent,
but TC sought admissibility under 413 because the other
offense was charged;

» Accused convicted-argues on appeal that 413 is Fq x
unconstitutional on its face and as applied. -
HELD: Constitutional. 413 still requires 403 balancing; only permits evidence

of serious offenses, still requires relevance under 401 and 402; proof by a
preponderance; and 413 has internal safeguards.




U.S. v. Solomon, 72 MJ 176
(CAAF 2013)

» Another mixed pleas case:
1 G to orders violation and wrongful use of a controlled substance;
1 NG (but found G of) abusive sexual contact, indecent conduct, drunk &
disorderly, and obstructing justice.
» V awoke to find his pants/underwear around ankles and ACC
lying atop him naked. V tells ACC to get off, confronts; ACC has
pictures of V’s genitals on cell phone.

» G offered evidence of prior incidents under 413 (or, in
alternative, under 404(b)) from prior incident for which ACC
had alibi, and which resulted in acquittal at GCM;

» NMCCA affirms; sets aside 134 x 2 and reassessed @ 4 years.

[

HELD: The MJ abused his discretion because the MJ “completely failed” to
reconcile alibi evidence and gave little/no weight to the prior acquittal.

]




. Proffe#® Mce must

U.S. v. Solomon, 72 MJ 176
(CAAF 2013)

Three requirements: O+@O+O+@®

. The accused must be )
charged with SA offense;

relat e s

cCOMMAISSd agother SA

. Must be relevant under
MRE 401 and 402.




U.S. v. Solomon, 72 MJ 176 (CAAF
2013)

“The [MJ] should consider the following non-exhaustive factors
to determine whether probative value is substantially
outweighed by the danger of unfair prejudice:”

® Strength of proof of prior act
2. Probative weight of evidence
Potential for less prejudicial evidence
Distraction to the fact finder
Time needed for proof of the prior conduct
Temporal proximity
Frequency of the acts
Presence of lack of intervening circumstances

L X N O U kW

Relationship between the parties



U.S. v. Conrady, 69 MJ 714
(A.C.C.A. 2011)

» ACC charged with several sex crimes against nearly every child
in the home (2 stepdaughters, 1 biological son, 1 biological
daughter).

» ACC had CM conviction for receipt/possession of child
pornography. During the post trial phase of the CP case, the
molestation victims came forward.

» Gov’t sought to admit several items from the previous CM,
including sworn statements and images of CP.

» The MJ admitted them under 414 (d)(1)(2) which required
physical presence of a child.

» ROT from CP conviction shows ACC says he derived
gratification from this image.



U.S. v. Conrady, 69 MJ 714
(A.C.C.A. 2011)

When is child pornography child molestation?

CAAF previously held, under MRE 414 (d)(1) and (2),
prior offense must be in the presence of a child to
qualify (Yammine, 69 MJ at 76)

Right ruling, wrong subsection.

MRE 414 (d)(5) does not include sexual contact, so no
presence required; requires gratification/pleasure
from infliction of pain on a child.

HELD: Possession of an image of child pornography depicting physical pain
may qualify as an offense of child molestation.




MRE Comparison

Bias for Admissibility?

Rules of Rules of
Limitation Inclusion

Excluding Limiting Favoring Admitting unless
unless... purpose... admission... unconstitutional
403 (?), 404, 401 413
513 405, 406, 407, (402 414
514 408, 409, 410, 403 (?)
411




Rule 913. Psychotherapist—Patient
Privilege

(a) General Rule. A patient has a privilege to
refuse to disclose and to prevent any other person
from disclosing a confidential communication
made between the patient and a psychotherapist or
an assistant to the psychotherapist, in a case
arising under the Uniform Code of Military
Justice, 1f such communication was made for the
purpose of facilitating diagnosif or treatment of
the patient’s mental or emotional condition.

(b) Definitions. As used in this rule:

(1) “Patient™ means a person who consults with
or is examined or interviewed by a psychotherapist
for purposes of advice, diagnosis, or treatment of a
mental or emotional condition.

(2) “Psychotherapist” means a psychiatrist,
clinical psychologist, or clinical social worker who
is licensed in any State, territory, possession, the
District of Columbia or Puerto Rico to perform
professional services as such, or who holds
credentials to provide such services from any
military health care facility, or is a person
reasonably believed by the patient to have such
license or credentials.



Types of Evidence

(5) “Evidence of a patient’s records or
communications” means testimony of a
psychotherapist, or assistant to the same, or patient
records that pertain to communications by a
patient to a psychotherapist, or assistant to the
same, for the purposes of diagnosis or treatment of
the patient’s mental or emotional condition.



(d) Exceptions. There 1= no pnvilege under this
rule:
(1) when the patient 1= dead;

(2) when the comumumnication is evidence of
child abuse or of neglect, or n a proceeding in
which one spouse 1s charged with a cnme agamst a
child of either spouse;

(3) when federal law, state law, or service
regulation mmposes a duty to report mforrmation
contaimed in a commnmuurication:

{(4) when a psvchotherapist or assistant to a
psvchotherapist believes that a patient’s mental or
emotional condition makes the patient a danger to
any person, ncluding the patient;

(3) if the conumunication clearly contemplated
the future commrmission of a fraud or crime or if the
services of the psychotherapist are sought or
obtaimedto enable or aid anyone to commit or plan
to conumit what the patient knew or reasonably
should have known to be a cnme or fraud;

(6) when necessary to ensure the safety and
secunty of malitary personnel, muhtary dependents,
military property, classified mformation, or the
accomplishment of a miahitary mission;

(7) when an accused offers statements or other
evidence concerming his mental condition m
defense, extenuation, or rmitigation, under
circumstances not covered by F.C M. 706 or Mil.
E. Ewvid. 302. In such situations, the mahtary judge
may, upon motion, order disclosure of any
staterment made by the accused to a
psvchotherapist as may be necessary m the
mter 2 =

(8) when admission or disclosure of D
commumnication is constitutionally required.




Constitutionally required?

1.Relevant: (MRE 401);

2.Material: Importance in relation to other
issues; extent in dispute; nature of other
evidence on this issue.

3.Favorable to Accused: exculpatory;
undermine credibility of central witness;
central to theory.



MRE 513
Exceptions Y

A /

N7 /
United States v. Bazar, 2012 WL 2505280
(A.F.Ct.Crim.App. 29 June 2012) (unpublished)

Judge did not allow evidence from mental health
records to impeach victim during sentencing; not
constitutionally required and properly excluded by
MRE 403.



(a) Gemeral Rule. A victim has a pnvilege to
refuse to disclose and to prevent any other person
from disclosng a confidenhal commumnication
made between the alleged wvictim and a victim

advocate, m a case ansmg under the Umform
Code of Mihtary Justice, if such commumcation
was made for the purpose of faciitating advice or
supportive assistance to the alleged vichm.

(b) Definitions. As used n this mle:

(1) “Victim™ means any person who 1s alleged
to have suffered direct physical or emotional hamm
as the result of a sexual or violent offense.

(2) “Victim advocate™ means a person who:

(A) 13 designated m wnting as a victim
advocate m accordance with service regulation;

(B) 15 authonzed to perform victim advocate
duties m accordance wath service regulation and s
acting in the performance of those duties; or

(C) 15 cerhified as a vichim advocate pursuant
to federal or state requirements.



(d) Exceptions. There 13 no pnviege under this
rule:

(1) when the victim 15 dead;

(2} when federal law, state law, or service

regulation mmposes a duty to report mformation
contamed m a commurication;

(3) when a wvichm advocate beheves that a
vichm's mental or emotional condiion makes the
vichm a danger to any person, mcludng the
victum;

(4) 1if the commumcation clearly contemplated
the future conmmizsion of a fraud or ciime, or if the
services of the wvictim advocate are sought or
obtamed to enable or aid anyone to commit or plan
to commit what the victim knew or reasonably
should have known to be a cnime or fraud;

(3) when necessary to ensure the safety and
secunty of mulitary personnel, nuhitary dependents.
military property, classified mfommation, or the
accomphshment of a mubtary mission; or

(6) when admussion or disclosure of a
communication 1s conshtutionally requared.



MRE 514 Victim Advocate — Victim
Privilege

1. Facilitating advice or supportive assistance

2. Notintended to be disclosed other than ...

3. Constitutionally Required

procedural guidance, intent on exceptions, and requirements for in camera

Exceptions under MRE 513 and 514 are strikingly similar-look to MRE 513 for
review.




So how do you do this?




Critical Points of Focus for SVC

SVC Handbook, para. 4-1

The Government, through VWL or other representative, will

Consult

Notify

Inform

3

Preferral decision;
Dismissal of charges;
Pretrial restraint or
confinement, especially
potential release;

PTA negotiations,
including PTA terms;

Plea negotiations;
Separations and/or
resignations in lieu of trial;
Schedule of judicial
proceedings where victim
is required or entitled to
attend.

> wnN =

2a)

10.
11.

12.

13.

Status of investigation
Apprehension of ACC

Preferral decision

ACC initial appearance at PTC
hearing or Art 32

Proceedings schedule

ACC detention/release
Acceptance of plea or verdict
after trial

Opportunity to consult with TC
re: evidence in aggravation
Results of trial/disposition
Probable date of release
General information on
corrections, parole, etc.

Right to request notice of
clemency matters

How to submit impact statement
to Clemency & Parole Board

Formally inform victim
regarding post-trial
procedures, and the right
to be notified if the
offender’s confinement or
parole status changes, and
when the offender will be
considered for parole or
clemency by providing
victim with DD Form 2703
Ensure victim’s election
regarding notification is
recorded on DD Form
2704, in every case,
regardless of election.
One copy of DD Form
2704 will be given to the
victim; one copy
forwarded to Army
Corrections Command.







"
LRM v. Kastenberg, 72 MJ 364 (CAAF, 2013) "
“

~

»Special Victim Counsel Requests to be Heard
» Denied by Military Judge — finds no standing
» AFCCA says no jurisdiction

» AFTJAG certifies questions to CAAF

-7
ol




LRM v. Kastenberg, 72 MJ 364
(CAAF 2013)

1. CAAF says:
A. YES to standing
B. YES to opportunity to be heard

C. MIJ may apply reasonable limitations
2. Limitations:

A. RCM 801(a)(3) - exercise Reasonable control over
proceedings;

B. Restrict victims and patients to written submissions;

C. 412 and 513 do not create right to representation for
victims not already represented (which means...?)

D. Noright to appeal adverse evidentiary ruling



Alignment

Interests
of victim
through
SVC

Interests
of Trial
Counsel



APPENDIX A

UNITED STATES OF AMERICA )
) ELECTRONIC DOCKET REQUEST
v. )
) (AR 27-10)
NAME, )
RANK, U.S. Army )
UNIT )

SECTION A

(To be completed by Trial Counsel and delivered to Defense Counsel before 1500 hours on the first duty

day after referral of charges to trial.)

1. Type of court-martial: GCM: [] BCD: [ SPCM: []
2. Date charges referred to trial:

3. Date referred charges served upon the accused:

4. Accused (has) (has not) been in pretrial confinement since:

5. Date referred charges provided to defense counsel:

6. The prosecution will be ready for trial on and after:

7. The military judge should consider the following matters when setting a trial date:

other that pretrial confinement should be noted ]
8. Companion case(s):
10. Trial Counsel (Name, phone, and e-mail address):

11. Date:

[ANY restraint




RULE 2.3: Special Victim Counsel (SVC) Requirements.

RULE 2.3.1: Applicability. As stated in the Preamble, the
Rules of Court apply to all counsel practicing before Army
courts-martial. Accordingly, notwithstanding references to
"both parties"”, "counsel for both sides", "party" or words to
that effect, all Rules of Court apply to SVCs (whether military
or civilian counsel representing victims), including but not
limited to the rules on motions practice in Rule 3. Upon
assuming representation, SVCs will provide contact information
to the trial counsel for inclusion on the Electronic Docket

Request (Appendix A).




Be Prepared To:

. Articulate to the MJ an authoritative basis for your

requested course of action or remedy;

ldentify specific and discrete factors which militate
in favor of your client’s protected privacy interest;

Use procedure to further your client’s interests
(701, etc.);

Draft original motions;

Collaborate with the MJ and parties on the best
approach for getting your representation into the
record.



Discussion Questions



PVT Vance is preparing to testify at the Article 32 hearing.
She is concerned about questions concerning her boyfriend
and PFC Maroney. She asks you whether these questions
can be asked and, if so, can you be there to intervene, if
necessary?

(i) Military Rules of Evidence. The Military Rules of
Evidence—other than Mil. R. Evid. 301, 302, 303, 305,
412(a) and Section V—shall not apply in pretrial
investigations under this rule.



Defense Counsel files a motion under MRE 412. How do you
proceed with the court and Government Counsel?

Meet with client. Discuss and determine her position/best
interests.

Meet with government counsel and identify which areas your
client’s interest are aligned with the government and those that
are not.

File written submissions with the court (motions).

Seek argument on those where your client’s interests are not
aligned with the government.

Present evidence on those issues.

Argument and evidence does not preclude your client from
being heard

Less limitation under RCM 801 when interests are not aligned.



Your client has information she wants to offer at the MRE 412
hearing. Neither the Defense or Government Counsel has
listed her as a witness for the hearing. How do you proceed as
her SVA?

|dentify what her interests are in the hearing.

Law recognizes difference between testifying and “opportunity
to be heard.”

Notify court and parties of your intent to present evidence
and/or argument.

Unsworn capacity. Avoid cross-examination.

More limitations under RCM 801 if other interests are aligned
with government—will not impact victim’s ability to make a
statement.



The courtroom post-Kastenberg—what to expect.

Interests are entirely aligned with the government on 412, 513
or 514.

Court may limit SVA to written submissions, using RCM 801
(separate from victim being heard)

Court may ask “do you have anything to add beyond the
arguments of trial counsel in relation to other evidence sought to
be admitted.”

Court could allow presentation of evidence and argument even if
interests are aligned.



The courtroom post-Kastenberg—what to expect.

Interests are not entirely aligned with the government on 412,
513 or 514.

Written submissions

Court may ask “do you have anything to add beyond the
arguments of trial counsel in relation to other evidence sought
to be admitted.” This would begin your presentation of
evidence (witnesses).

Court can allow presentation of evidence and argument AND
the victim an opportunity to be heard (if she was not a
witness).



Questions



NDAA CHANGES TO THE UCMJ
AND
MILITARY JUSTICE NEW DEVELOPMENTS



§1711 - Prevention of entry into service of convicted sex
offenders

] [ §1722 — Shortened RSP deadline

§1725— Min. requirements for SAPR personnel

§1746 — Service Academy initial SAPR training ] [ §1731— Additional RSP duties

§1725— SANE availability at MTFs

§1733 — Review of SAPR training

§1741 — Report to Congress on need for specific UCM)J article regarding prohibited relationships with
recruits and trainees

I )

§1726— Added DOD SAPRO responsibilities

§1741 - Regs on inappropriate conduct with recruits and trainees (mandatory separation processing)

harassmentis handled (EO vs. SAPRO?)

§1734 — SecDef review of retention of, and access to,

evidence and records relating to sexual assault surveys

§1721 — Verification of command climate

J \

§1747 — Completion of SF 86 by sexual assault
victims

[ §1704 —DC must go through TC to
interview victim

J
]
§1735— SecDef review of how sexual ]

§1703 — Eliminate SOL for sexual assault

§1701 — Crime Victims’ Rights Act ]
and sexual assault of a child

implementing regulations

) (

§1707 — Repeal of consensual sodomy

>

§1724 — NG & Reserve access to SARCs

J {

§1751—Sense of Congress on command climate free of retaliation for allegations of sexual assault ]

§1712 — Expedited transfer for USCG [

§1715- IG investigation of retaliation claims in sexual assault and sexual harassment cases ]

Reporting

§1743 — SecDef policy on use of 8-day incident
report for alleged sexual assaults

§1714 - Expanded whistleblower protection
(e.g.,broadens unfavorable personnel actions and covered communications)

§1713 — Guidance on transfer of an accused
following an allegation of sexual assault

§1709 — Service regulations to prohibit retaliation against members who report a criminal offense

§1723 - 50 year retention of restricted reports

J \

§1709 — Report due on establishing a new punitive article for retaliation offenses

§1732 — SecDef review of MCIO investigative practices ]

§1742 — Immediate referral of sexual assault allegations to MCIO

§1752 — Sense of Congress on disposition of sex offenses via court-martial ] [

§1753 — Sense of Congress on discharge in lieu of court-martial ]

Effective
dates

§1708 — Elimination of “characterand military §1702 — Complete revision of Article 32

ice of accused” as a factor in disposition decision

I

(now a probable cause “preliminary hearing”)

)

§1744 — Review of decisions not to refer
sexual assaults

§1705— Mandatory GCM jurisdiction for penetration offenses

] [ §1705 — Mandatory dismissal for DD for penetration offense convictions

J

-
§1706 — Victim participation in clemency
phase

§1702 — Complete revision to commander’s authority

to take post-trial action
\

N
§1745 — Inclusion and command review of
records of sex-related offenses

J

s 25 Apr 14 24 Junl4
Immediate
(120 days) (180 days)

June 2014

26 Dec 14
(1 year)



Changes to the UCMJ

Article 6b: “Rights of the victim of an offense under
this chapter”

— Title 10 amended to add new Article

Article 18: “Jurisdiction of general courts-martial”
Article 32: “Preliminary hearing”

Article 43(a): “Statute of limitations”
Article 46(b): “Defense Counsel Interview...”
Article 56: “Maximum and minimum limits”
Article 60: “Action by the convening authority”
Article 125: “Forcible sodomy; bestiality”



Changes to the UCMJ

Article 125 — Amended by §1707
— Immediate

Article 43(a) — Amended by §1703
— Immediate

Article 18 and 56 — Amended by §1705
— 180 days (24 June 2014)

Article 32 - Amended by §1702
— 1 year (26 December 2014)



SEC. 1707. REPEAL OF THE OFFENSE OF CONSENSUAL SODOMY UNDER
THE UNIFORM CODE OF MILITARY JUSTICE.

§ 925. Art. 125. Sodomy

(a) Any person subject to this chapter who engages in unnatural

carnal copulation with another person of the same or opposite sex “old”
Gi—with—an—ansmat 15 guilty of sodomy. Penetration, however Article 125
slight, 1s sufficient to complete the offense. One crime:
(b) Any person found guilty of sodomy shall be punished as a
= m
court-martial may direct. Sodo y
“New” “§925. Art 125. Forcible sodomy; bestiality

. “(a) FORCIBLE SODOMY.— person subject to this chapter

Article 125 who engdges 1n unnacural carna{, copulation with another person

Two Crimes: of the same or opposite sex by force or without the consent of
. the other person is guilty of forcible sodomy and s e punishe
Forcible Sodomy 5573 court-martial may direct’
Bestialit “(b) BESTIALITY.—Any person subject to this chapter who
Y ages in unnatural carnal copulation with an animal is guilty
%estialit and shall be punished as a court-martial may dg.;:ect.
"(c) SCOPE OF OFFENSES.—Penetration, however slight, is suffi-
cient to complete an offense under subsection (a) or (b).”.

en
of



Article 125

“§925. Art 125. Forcible sodomy; bestiality

“(a) FORCIBLE SODOMY.— rson subject to this chapter
who engages imtunnatural carnal copulation with another person€—— 2014?
of the same site sex by force or without the consent of
the other person is guilty" ible s6domy and shall be punished
as a court-martial may direct.
“(b) BESTIALITY.—Any
en%ages in unnatural carna
of

rson subject to this chapter who
copulation with an animal is guilty
estiality and shall be panished as a court-martial may dg.;:ect.

“(c) SCOPE OF OFFENSES.—Penetration, however slight, is suffi-
cient to complete an offens¢ under subsection (a) or (b).”.

§ 920. Art. 120./ Rape and sexual assault generally
(1) Sexual act. The term °“sexual act’” means— AS Of

(A) contact between the _penis and the wvulva or _anus ot _
mouth, and for purposes of this subparagraph contact involving PJ' ﬁ ﬂlé\?%%’
2012

the penis occurs upon penetration, however slight; or
(B) the penetration, however slight, of the vulva or anus or 2012

mouth of another by any part of the body or by any object, with

an intent to abuse, humiliate, harass, or degrade any person or to

arouse or gratify the sexual desire of any person.

o & F ' §




FENEW** Statute of Limitations
* As of 26 December 2013:

§ 843. Art. 43. Statute of limitations

(a) A person charged with absence without leave or missing

movement i time of war., with murder. %
or with any other offense punishable by death, may pe tried and

punished at any time without limitation.

v

SEC. 1703. ELIMINATION OF FIVE-YEAR STATUTE OF LIMITATIONS ON

TRIAL BY COURT-MARTIAL FOR ADDITIONAL OFFENSES
INVOLVING SEX-RELATED CRIMES.

(a) INCLUSION OF ADDITIONAL OFFENSES.—Section 843(a) of
title 10, United States Code (article 43(a) of the Uniform Code
of Military Justice), is amended by striking “rape, or rape of a
child” and inserting “rape or sexual assault. or rape or sexual
assault of a child”.




SEC. 1705. DISCHARGE OR DISMISSAL FOR CERTAIN SEX-RELATED
OFFENSES AND TRIAL OF SUCH OFFENSES BY GENERAL

COURTS-MARTIAL.

§ 856. Art. 56. Maximum limits

( a) -7 The punishment which a court-martial may direct for an of-
fense may not exceed such limits as the President may prescribe 24 ju ne

for that offense. / 2 0 1 4

“8 856. Art. 56. Maximum and minimum limits”.

“(b)(1) While a person subject to this chapter who is found
guilty of an offense specified in paragraph (2) shall be punished
as a general court-martial may direct, such punishment must
include_at a minimum, dismissal or dishonorable discharge, except
as provided for in section 860 of this title (article 60).

“(2) Paragraph (1) applies to the following offenses:

“(A) An offense in violation of subsection (a) or (b) of
section 920 of this title (article 120(a) or (b)), (Rape and Sexual Assault)
“(B) Rape_and sexual assault of a child under subsection

(a) or (b) of section 920b of this title (article 120b).

125.}“(0) Forcible sodomy under section 925 of this title (article

125).

“(D) An_attempt to commit an offense specified in subpara-

graph (A), (B), or (C) that is punishable under section 880

of tEis title (article 80).”.




“8§ 856. Art. 56. Maximum and minimum limits”.

At Trial: 2-5-21. SENTENCING INSTRUCTIONS

(“REQUIRED"?) (“MUST”?)

d. (A dishonorable discharge) (A bad-cdopfluct discharge) (dismis&ﬂ'om the service.)
(DISHONORABLE DISCHARGE ALLOWED:) MJ: This court sy adjudge either a dishonorable
discharge or a bad-conduct discharge. Such a discharge deprives one of substantially all benefits
administered by the Department| of Veterans Affairs and the Army establishment. (However, vested
benefits from a prior period of honorable service are not forfeited by receipt of a dishonorable
discharge or a bad-conduct discharge that would terminate the accused’s current term of service.) A

dishonorable discharge should be reserved for those who in the opinion of the court should be

separated under conditions of dishonor after conviction of serious offenses of a civil or military nature

warranting such severe punishment. A bad-conduct discharge is a severe punishment, although less

\Delete for crimes listed in Art. 56(b)?



SEC. 1705. DISCHARGE OR DISMISSAL FOR CERTAIN SEX-RELATED
OFFENSES AND TRIAL _OF SUCH OFFENSES BY GENFERAT,
COLURTSMARTIAL,

§ 818. Art. 18. Ju
martial

diction of general courts-

]Subject to section 817 of\this title (article 17). general courts-
(a) martial have jurisdiction to tiy persons subject to this chapter for
any offense made punishable Uy this chapter and may. under such
limitations as the President may prescribe, adjudge any punish-
ment not forbidden by this chaptdy. including the penalty of death
when specifically authorized by ti\s chapter. General courts-mar-
tial also have jurisdiction to try anyYperson who by the law of war
1s subject to trial by a muilitary trijunal and may adjudge any

punishment permitted by the law of\war. Heweretr—t—gonssal

1—,,2 eoust-masitar Oof the kind specified in \ection 816(1)(B) of this
title (article 16(1)(B)) shall not have juriNliction to try any person
for any offense for which the death peMalty may be adjudged
unless the case has been previously referred to trial as a noncapi-
tal case.

“(b) A general court-martia

“(¢) Consistent with sections 819, 820, and 856(b) of this title
(articles 19, 20, and 56(b)), only general courts-martial have jurisdic-

tion over an offense specified in section 856(b)(2) of this title (article
56(b)(2)).”.



* DOD

Article 32 Reform

SECRETARY OF DEFENSE
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

AUG 14 2013

MEMORANDUM FOR SECRETARIES OF THE \Ill ITARY DEI“\RI\“‘NTQ
o J

l)lH CTOR. ADMIN
DIRECTOR. NET A

THE DE 'T\. AGENCIES
DIRECTORS OF THE DOD FIELD ACTIVITIES

SUBJECT: Sexual Assault Prevention and Response

Eliminating sexual assault from our Armed Forces remains one of our top priorities. This
cffort requires our absolute and sustained commitmest to providing a safe environment in which
every Department Service member and civilian is free from the threat of sexual hamssment and
assault. Our success depends on a dynamic and responsive appreach. We, therefore, must
continually assess and strive to improve our prevention and respanse progras,

OnMay 6, 2013, | directeda | range of initiatives designed to strengthen our program in

the arcas of X climate, victim .u!uuu and safety. Today, |
am directing i ' of the foll ddi 1o gain greater
consistency of effort and n.nlanu. oversight, i igati quulxly. pretrial i i and

victim support:

o Improving Victim Legal Support: S ies of the Military Dep shall

establish a special vietim's advocacy program best suited for that Service that
throughout the justice proceas
Each Service will identify and pericdically share best practices, and will establish an
initial operating capability not later than November 12013, and a fully established
program by Januery 1, 2014,

Expanding Victim Rights: General Counsel shall develop draft language for an
Executive Order to amend the Mansal for Courts Martial to provide viciims of crime
the opportuaity to provide input to e post-trial actios phase of courts-martial.
Deliver your proposal to me not later than Octoder 135, 2013,

o Enhancing P i S ies of the Military Dep shall develop and
implement policy allowing the administrative reassignment or transfer of a member
who is accused of committing a sexual assault or related offense, balancing interests
of the victim and accused. Iniplement this provision not later thas January 1,2014,

Standardizing Protections: Under Secretary of Defense for Personnel and Readiness
shall ensure curreat policies prohibiting inappropriate relations between trainers and
trainees and recruiters and recruits are consistent across the Services. Report your
findings to me not later than November 1,2013.

Elevaiing Oversight: Uader Secreury of Defense for Persoanel and Readiness shall
dev :Iop policy, standardized CrOsS all the Services, that requires status reports of
sexual assault all and actions taken to the fir general/Mag
oﬂmr \\nhn the chain of ummand vulhmn dclnym; reporting ® the relevast
7 this policy not later than

ancing Pretrial | igati ics of the Military D shal
mamhm that judpe advocates serve ax investigating officers for all Article 32
hearings on sexv ault offense charges. Implement this policy not later than
December 1, 2013,

suring Investip: ment of Deferse
pector General plan to evaluate the adequacy of clased sexual assault
investigations on a recurring basis. Respond to this request within 30 days.

Preventing the crime of sexual assault remains our focus. In addition, when a crime does
occur, we raust easure that victims' rights are respected, they are prundcd responsive and timely
support, and related i igations and judicial p dings, if’ are jina
thorough, professional, and fair manner. To ths end, the measures outlined above will
strengthen our overall sexual assault prevention and response programs and efforts. Remember,
we are all accountable and responsible for eliminating this crime from our raaks,

£

Thak you.

[
Deputy Secretary of Defense

)

Enhancing Pretrial Investigations: Secretaries of the Military Departments shall
mandate that judge advocates serve as investigating officers for all Article 32

hearings on sexual assault offense charges. Implement this policy not later than
December 1, 2013.



Changes to Article 32

* Current Art. 32, UCMJ
§ 832. Art. 32. Investigation

* Three (3) enumerated purposes:

— Inquire into the “truth of the matter set forth in
the charges”

— Consider “the form of the charges”

— Make “recommendations as to the disposition
which should be made in the interest of justice
and discipline” (ADVISORY ONLY)



Changes to Article 32

* Current Art. 32, UCMJ
§ 832. Art. 32. Investigation

* Functional Purposes (R.C.M. 405):

— Discovery:

* R.C.M. 405(a) Discussion (“The investigation also
serves as a means of discovery.”)

— Preservation of Testimony:
* M.R.E. 801(d)(1)(A) as a prior inconsistent statement

 M.R.E. 804(b)(1) as former testimony, if witness is
unavailable



Changes to Article 32

For offenses committed on or after 26

December 2014:
§ 832, Art. 32. Preliminary hearing

“(a) PRELIMINARY HEARING REQUIRED.—!

“(2) The purpose of the preliminary hearing shall be limited
to the following:

“(A) Determining whether there is probable cause to believe
an offense has been committed and the accused committed
the offense.

“(B) Determining whether the convening authority has
court-martial jurisdiction over the offense and the accused.
“(C) Considering the form of charges.

“(D) Recommending the disposition that should be made

of the case.



Changes to Article 32

* For offenses committed on or after 26

December 2014:
§832. Art. 32. Preliminary hearing

“(b) HEARING OFFICER.—

* SEC DEF memo of AUG 2013 mandates JAs
serve as I0s for “sexual assault offenses”

* Reformed Art. 32 requires JAs serve as
Hearing Officers in ALL cases



Changes to Article 32

* For offenses committed on or after 26

December 2014:
§832. Art. 32. Preliminary hearing

“(d) RIGHTS OF ACCUSED AND VICTIM.—

* Accused: cross-exam only “relevant to the
limited purpose”

* Victim: “may not be required to testify”



Army Review Boards Agency

Assistant Secretary of the Army
(Manpower and Reserve Affairs)

U.S. Army Clemency & Parole Board

UNCLASSIFIED



Clemency, Parole, m
&

Corrections Oversight

(b) (6)

I Chairman/Director Support Staff
U.S. Army Clemency and Parole Board

S~




Purpose

To provide an overview of
the DoD Corrections System,
the Army Clemency & Parole Board,
and Victim / Witness involvement



DoD Corrections System

Level 111
USDB
Maximum Security Prison

Level 11

Joint Regional Correctional Facilities
Minimum/Medium Security Prison

Pre-trial confinement

Level 1

Army Regional Correctional Facilities,
Navy/USMC Brigs,

Air Force Correctional Facilities
Jail Operation
Pre-trial & short term post-trial confinement



DoD Correctional Facilities

Joint Base LEWIS-McChord, WA
- NWJRCF - Level Il y

Fort Leavenworth, KS

-USDB - Level Il L(
-MWJRCEF - Level Il >
CAMP PENDLETON, CA CHESAPEAKE, VA
-Level | - MAJRCEF - Levellll
MIRAMAR, CA CAMP LEJEUNE, NC
-SWJRCF - Level ll - Level '1

CHARLESTON, SC
-SEJRCF - Level Il

USARCF

USARCF
Europe

Korea

UNCLASSIFIED



Army Corrections System

WA
MT
OR

USARCF-EUROPE

VT ME
\ - NH

Ny —MA

\ .

SD \YRI
wY Ml
USARCF-KOREA - USDB | MWJRCF Jsstis
. W cm USAREUR
CA o KS MO KY Dnec
™ NC
AZ = OK R sC
MS AL GA
AK > LA
FL
EUSA " ARCENT
As of 24 July 2014
o PRISONERS - PRISONERS
ACS Facility CAPACITY ASSIGNED Other Facility CAPACITY ASSIGNED
UsSDB 460 461 Federal Bureau of 500 314
Prisons
MWJRCF 458 237
Theater Field 60 1
NWJRCF - JBLM 150 106 Confinement Facility
USARCF-Europe 128 13 Sister Services n/a 90 (10 Females)
USARCF-Korea 32 7 Local Jail Contracts n/a 30
TOTAL 1228 824 Parole/MSR n/a 176/68
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Prisoner Demographics
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B Army
m Navy
 Air Force

B USMC

240
131
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H Violent
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M Drugs
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B Military
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1 Other
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life w/o
Parole

death
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Corrections Oversight

MY Rp
L,

« SecArmy -- DoD Executive Agent for Level lll

« Keep Secretariat leadership informed

» Assist Army Corrections Command

« Coordinate actions w/Federal Bureau of Prisons

* Coordinate inter-service agreements requiring
Secretariat approval

« American Correctional Association accreditation
* Prison Rape Elimination Act implementation



W04

Federal Bureau of Prisons
; Transfers

MY Rp
L,

o?
47

 Military personnel transferred because:
— Incompetent to stand trial
— Not guilty by reason of insanity

— Medical/Psychiatric Treatment
— Permanent Transfer via MOA (314)

* Impact on Victims
— Military notifies if temporary transfer
— FBOP notifies if permanent transfer



Mission: Make independent, impartial

decisions and recommendations for |

Army prisoners eligible for Parole
(10 USC 952), Clemency (10 USC
953), Mandatory Supervised
Release (DoDI 1325.07),
Restoration to Duty, and transfer to
the Federal Bureau of Prisons.

In coordination with Federal, State, and
local law enforcement and
corrections partners, promote public
safety, observe victims’ rights, and
through judicious administration of
release and supervision of Army
supervisees, minimize risk while
supporting offender reentry.

1 Civilian Chairman,
3 Colonels/Lt Colonels/Sr Civilians,
1 Legal Advisor



Army Clemency & Parole Board

* |nterfaces with:

— Administrative Offices of U.S.
Courts (Probation Division)

........ ; :
T T A e e~ o 5 |
| ll o oy e

— U.S. Parole Commission Zoo e
| LT
'. : \

— Federal Bureau of Prisons

— U.S. Marshals Service
[National Sex Offender

&

.+ o Leavenworth, Kansas

Targeting Center (NSOTC)] VAL A SRR e o

— Army Corrections Command — American Correctional Association
— DoD Correctional Facilities — Association of Paroling Authorities,
International

— DoD Corrections Council



Does a 10 year sentence to confinement
mean the prisoner will serve 10 years?

Clemency Parole

Mandatory Supervised Release

Minimum Maximum
Release Date Release Date



1) remit or suspend the unexecuted part of a court-martial
sentence;
2) upgrade a discharge; or
3) direct restoration or reenlistment of an individual convicted by a
court-martial
 Parole -- the early release of a prisoner from a
correctional facility to the community under the

supervision of a U.S. Probation Officer

« Mandatory Supervised Release -- the release of a
prisoner from a correctional facility to the community
under the supervision of a U.S. Probation Officer at the
prisoner’'s Minimum Release Date
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Prior to 1 October 2004

« Good Conduct Time

« 5to 10 days per month
based on length of
sentence

« Extra Good Conduct
Time
* 1 to 7 days per month

« Special Acts Abatement

« 2 days per month for
special acts

ﬁ " How Does a Prisoner Reduce
o His/Her Sentence?

After 1 October 2004

« Good Conduct Time

« 35 days per month
conditioned on acceptable
release plan

« Earned Time

* 1to 5 days* per month
conditioned on acceptable
release plan

« Special Acts Abatement

« 2 days per month for
special acts



W__204q

5 Release Dates
? (Offense Prior to 1 October 2004)

Minimum Release

Date/
Mandatory Supervised
Court Martial Release Maximum Release
t Parole Eligible DaIe
=/
0  33yrs 6.04 6.71 10 yrs

yrs yrs



Release Dates
(Offense After 1 October 2004)

Minimum Release

Date/

Mandatory Supervised

Court Martial

|

O

0

Parole Eligible

|

Release

Y

Maximum Release

Drte

O O——0 O
3.3 yrs v 10 yrs
6.82 8.36

yrs yrs



Parole Consideration

Sentence Date Eligible

*If offense(s) occurred at least 30 days after 16 January 2000

*IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

» « Prisoners may waive consideration

» « Once considered, considered annually

» Federal transferees considered by US Parole Commission, not ARMY
* Life w/out parole--not eligible

: » Death sentence—not eligible



Clemency Eligibility

For offense(s) committed before 16 January 2000

Sentence Date Eligible
12 mo to 20 years NLT 1 year
20 - 30 years NLT 3 years
30 years - Life NLT 5 years

: - Once considered, considered ANNUALLY
: - ARMY retains clemency authority for Federal transferees
: - Death Sentence — not eligible (except POTUS)



Clemency Eligibility

If offense(s) occurred on or after 16 January 2000

Sentence Date Eligible
12 mo to 20 years NLT 1 year
20 - 30 years NLT 3 years
30 years - Life NLT 10 years

Life w/out parole NET 20 years

- Once considered, considered ANNUALLY
- ARMY retains clemency authority for Federal transferees
« - Life w/out parole -- SECARMY retains authority for clemency decisions

: - Death Sentence — not eligible (except POTUS)



Clemency Eligibility

For sentences adjudged on or after 10 April 2013

Sentence Initial Consideration

12 months or more but less than | No more than 9 months after

10 years * confinement begins; annually
thereafter

10 years or more including Life In conjunction with initial parole

with parole eligibility ** eligibility; annually thereafter

Life without parole 20 years after confinement
begins; every 3 years thereafter

* Initial consideration no more than 9 months from confinement date or within 90 days
» after Convening Authority action is received at correctional facility, whichever is later

** Prisoner may request clemency hearing earlier when “extraordinary reasons”
exist; Facility Commander may recommend Clemency hearing earlier when
“extraordinary reasons” exist; ACPB Chair may direct an initial clemency hearing
: earlier for “extraordinary reasons”

Hllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll;



ACPB Process

R )

T In Person Hearing Commander reviews Case forwardeq via

submits DoD Correctional :> and adds :> COPS (_Centrah_zed

request Facilit recommendations Operations Police
. L o y Suite) /ACIS

DD Form 2715-3

(" ACPB Hearing

Outcome transmitted Votes w/justification recorded.
viaCOPS /aCls. | &= Response signed. <
Prisoner informed.

Board
Members
review

Analysis
prepared
for Board

\ Arlington, Virginia

22
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DASA Clemency and Parole Board
> Responsibilities

MY Rp
L,

o?
47

« Clemency approval authority

« Parole approval for following cases
— Cases of personal interest to SECARMY or designee
— Cases involving national security matters

— Cases that are the subject of controversy or substantial
press or congressional interest

— Cases in which the ACPB recommends parole where
Individual was convicted of an offense where the
maximum authorized confinement exceeds 35 years

« Parole appeal approval authority



Management of Supervisees

Sex offender, mental health, and/or substance abuse supervision and
aftercare conditions are incorporated in parole/MSR plans

Victim safety concerns are shared with USPO

Board Manager contacts USPO supervising Army sex offender 90-120 days
after release to verify sex offender registration and confirm treatment status

Analysts track supervisees on their caseloads and conduct telephonic
surveys with USPO 6-months after release & 6-months after each hearing

USPOs submit Military Parole/MSR Annual Adjustment Reports with
supervisees’ elections on Restoration/Clemency Statements

USPOs are instructed to notify ACPB of any incidents or concerns involving
supervisees (technical violations, new crimes, or requests for new
supervision conditions)

Possible ACPB responses: issue new condition(s), letter of warning,
suspend parole/MSR pending revocation hearing, issue warrant (when risk
indicates it is necessary)

Chairman responds to queries from USMS (NSOTC)
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Army Clemency & Parole Board
FY12 Outcomes
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« Clemency: 657 considered/13 approved = 2%

« Parole: 156 considered/20 approved = 13%

« Parole Appeals: 57 considered/6 approved = 11%
 MSR: 59 considered/27 approved = 46%

- Parole/MSR Revocations: 4



Army Clemency & Parole Board
FY13 Qutcomes

* Clemency: 671 considered/13 approved = 2%

« Parole: 163 considered/26 approved = 16%

« Parole Appeals: 77 considered/7 approved = 10%
 MSR: 45 considered/36 approved = 73%

- Parole/MSR Revocations: 8
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Army Clemency & Parole Board
N FY14 Outcomes (thru June 2014)

5
4
f

« Clemency: 496 considered/7 approved = 1.4%

« Parole: 130 considered/17 approved = 13%

« Parole Appeals: 50 considered/2 approved = 1%
 MSR: 49 considered/39 approved = 80%

- Parole/MSR Revocations: 1

« On Parole: 176
« On MSR: 68



Impact of Parole Process on Victims

« Can be an emotional trigger
* Thinking about the crime
» Concerns about possibly facing the offender again
» Stress of going through the process
» Upset about the thought of the offender getting out early
* Preparing for possible reentry



Mitigating Victim Trauma and Stress

» Explain likelihood that prisoner will not serve entire sentence

* Acknowledge the emotional challenge but encourage their
participation and important role in parole process

» Educate them about Army Clemency and Parole Board
processes and the ways that they can assert their influence

* Provide written victim impact statement that will not be shared
with the offender, or

» |f they are willing to appear personally before the ACPB (at their
own expense):

« ACPB will provide details (location, time, describe process)

* Victims will not come in contact with the offender or the
offender’s family members or representatives

« Separate, safe and secure waiting area
* Victims (or their representatives) testify first



W04

< A 'e%
Victim’s Role in Notification

Y RGL,

* Must register on DD Form 2704

« Keep correctional facility V/W Coordinator
Informed of current address/phone number

 Inform DoD Correctional Facility Commanders /
Parole Boards of:

— any safety concerns
— any unwanted contact from the inmate/parolee

— knowledge of non-compliance with conditions
of supervised release



VICTIM/WITNESS NOTIFICATION (POST TRIAL)

CORRECTIONS

DD Form 2704

DD Form 2705

Initial Eligibility
Parole/Clemency
Hearings

Parole Release
Furlough
(Temporary Parole)

Mandatory Supervised
Release
FBOP Transfers
Escape or Abscond
Sentence Changes
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 Victim participation is important and desired

« They will be treated with dignity and respect

 Victim impact statements provide Board Members with
“the rest of the story”, the lingering impact of the crime,
and any safety concerns

* Two options:

- Provide written statement for consideration at Clemency & Parole
Board hearings (Video/Audio formats can be challenging)

- Personal appearance at Clemency & Parole Board hearings (at own
expense)

Victim Engagement with the
DoD Clemency & Parole Boards
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Army Clemency & Parole
Board Contact Information
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% Office location: 4t Floor, 251 18t St. South, Arlington, VA 22202



Questions



DoD’s Most Notorious Prisoner?

Clayton A. Fountain

* Marine

» Court-martialed in 1974

* Originally sentenced to life in prison

» Murdered Staff Sergeant

* |nitially confined at the USDB

* 1975 - Transferred to USP Marion, IL

» 1983 - Transferred to Springfield Medical Center
for Federal Prisoners

« 12 July 2004 — Died in Springfield Medical Center
» Had consecutive sentences of life, plus 15 years,
plus life, plus life, plus 170 years




DoD’s Most Notorious Prisoner?

Clayton Fountain’s Confinement History

On 1-2 September 1975, attempted to escape from USDB; took SGT Cox
hostage and obtained weapons; discharged shotgun 3 times; wounded SSgt
Spybuck

Transferred to FBOP’s most secure prison at Marion, IL

1 Oct 79, Fountain and another prisoner murdered a fellow inmate by
stabbing him more than 50 times

22 Nov 81, Fountain and another prisoner murdered a fellow inmate by
strangling him with a cord

27 Sep 82, Fountain and another prisoner murdered a fellow inmate by
stabbing him 67 times; threatened guards with death if they interfered

27 Oct 83, Fountain stabbed a prison guard to death and wounded 2 others
1983 -- Transferred to Springfield (MO) Medical Center for Federal Prisoners
Isolated from everyone in a no-contact cell (2 adjoining 10'X12’ steel boxes)
Died 12 July 2004 in Federal Medical Center, Springfield, MO




USDB Escapes/Disturbances: How/Why?

« Escapes from USDB
— 9 Jan 87 (Friday): Yarborough and Davis (craft shop)
— 17 Aug 88: Newman (wood shop)
— 1991: Goff (laundry cart)
— 30 Apr 98: Taylor and Willis (dumpster)

« Disturbances at USDB:

— 11 May 92 (Initially no reason. Eventually unequal clemency
and parole standards; smoking; movies)

— 2-3 Mar 96 (Saturday/Sunday) — 3 Wing (Assault - PFC Enochs,
tier guard, assault/hostage — MSG Ripley, Guard Commander)

— 12 Aug 10 — SHU (Assault/hostage - PFC Alcott, Correctional
Specialist)
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Navy & Marine Corps
‘W’ Clemency & Parole Board

In FY 2012:

Clemency: 586 considered/18 approved = 3%
Parole: 133 considered/30 approved = 29%
Parole Appeals: 55 considered/3 approved = 5%
MSR: 46 considered/32 approved = 69%

In FY 2013:

Clemency: 436 considered/13 approved = 3%
Parole: 121 considered/24 approved = 20%
Parole Appeals: 53 considered/2 approved = 4%
MSR: 44 considered/ 30 approved = 68%
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} Air Force
Clemency & Parole Board

In CY 2012, the Board considered:
Clemency: 183 considered/7 approved = 3.8%
Parole: 73 considered/30 approved = 29%

Parole Appeals: 29 considered/0 approved = 0%
MSR: 58 considered/24 approved = 41%

In CY 2013, the Board considered:

Clemency: 85 considered/3 approved = 3.5%
Parole: 59 considered/9 approved = 15%

Parole Appeals: 27 considered/0 approved = 0%
MSR: 36 considered/18 approved = 50%
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Sexval Assavult
Victim Interviews:




Why Conduct an Interview?

“The role of the rape advocate is to believe a
victim’s story, whereas the role of the

CID Agentis to prove it.”

By corroborating as many facts as
possible, no matter how insignificant
they may seem, you can better help
establish the validity of the victim’s
story and improve her credibility
even when there are other problems
with the investigation.




The Victim Interview:
Essential Evidence

The sexual assault investigation
Is unlike any other type of
criminal investigation due to the
uniquely intimate and invasive
nature of the crime.

Unlike many other types of
cases, the victim interview is the K UU¥ 2\
most essential piece of evidence E Y11k
you will have in your case.




Effective Interviewing
First, do no harm...

All possible efforts should be employed to
minimize the risk of further
traumatizing a sexual assault

victim.




The Purpose of this Training

This presentation is designed to provide you
with a better understand of the unique
challenges victim interviews present and to:

1. Change the way you interview sexual assault
victims by recognizing the impact of trauma.

2. Recognize the unique aspects of a sexual
assault victim interview.

3. Use specific approaches and techniques to
Interview of victims of sexual assault.



Conducting Better Victim
Interviews

Begin with a realistic understanding of your role

Law enforcement must focus on developing at
least three hypothesis and prove or disprove each
one to attempt to remain unbiased

We must use an awareness of societal stereotypes
regarding victimization to overcome challenges to
the victim’s credibility

Engage in finding new and better ways to
understand the victims experiences — including
initial interviews and follow-up interviews

There are differences between an interview and an
interrogation, we do not interrogate victims



I-Working with trauma victims

Memories of trauma are particularly durable and accurate
(so don’t worry if you don’t get everything in the ER)

The content of traumatic memory is usually vivid, detailed
and more accurate than ordinary day-to-day memories

Traumatic events are first organized in memory on a
perceptual or sensory level

— This often depends on the way trauma was first received

— And 1s often re-lived through visual images, smells, pain
taste, body positions, sounds, etc...

-

For some people recalling sensations in the only way to
describe the traumatic event initially

The narrative emerges over time as the individual tries to
explain what happened



II-Working with trauma victims

While some victims may be able to verbalize and recount
what happened, many experience difficulties in:

— Concentration
— Sequencing of events, and

— Memory disturbances

Retelling of experiences may contain internal
inconsistencies, work through them

Victims may often re-live the event and re-experience all of
the emotional and physiological effects

The victim may not even be able to recall experiencing any
pain, or location of the pain due to stress induced analgesia

— This analgesic effect is caused by the activation of the brains
opiate system following a trauma



The Impact

* A sexual assault experience is remembered
in fragments and is infused with intense
emotions and recollections of sensations
such as tastes, smells, and sounds.

— Some victims may become haunted by
feelings and senses they know are related to
the trauma, but have difficulty identifying the
source of the feeling or sensation

— How can this effect your investigation?



Advanced

* Ask appropriate Open-Ended Quest
— What did you do next?
— Help me understand?

101S:

P

— Tell me what you were thinking at that point?
— Tell me what you were feeling when he did that?
— Tell me more about that?

* This type of questioning will provide the victim
an opportunity to talk about thoughts, feelings,
and experiences during the assault

* This will help us understand better the reality of
the situation and overcome most, if not all,
challenges to credibility



Obstacles to Effective

Interviewing

Some obstacles intrinsic in the
investigative process and/or to the
investigator himself serve as
hindrances to an effective and
accurate interview such as:

1. Asking for “Just the facts”

2. The police personality

3. The tough-guy facade

4. The police career path



Building an Early

Prosecution Strategy

Knowing the pitfalls of the
judicial process and
anticipating a defense strategy
can help you to conduct an
investigation that will
eventually contribute to a
successful prosecution.

Expected Defense Strategies:

Stranger Assaults - Identification

Non-Stranger Assaults - Consent



Setting the Stage-|

There are many ways to “set the stage”
for an effective victim interview...

1. Select an appropriate location
o Safe and comfortable for the
victim
 Private and free from distraction

e You should maintain an equal or
inferior physical position



Setting the Stage-I|

. Ask the victim if she would like anyone to
be present during the interview.

e Should be determined privately
with the victim

e Potential withesses must be
excluded

e Always Iinclude a support person
when requested



Setting the Stage Il

3. Explain the purpose of the interview
and address immediate concerns.

* The purpose Is to gather evidence and the
victim’s statement, not to find fault or
blame.

* There will be questions that the victim
doesn’t have the answers to.

* The victim does not need to make any
Immediate decisions about prosecution.



Setting the Stage IV

4. Present yourself in an accepting and
compassionate manner.

 Acknowledge the gravity of the ordeal
 Allow the victim to vent
 Demonstrate empathy

e Help the victim regain control



Techniques: Creating and
Maintaining an Open
Interview
1. Explaining the Questions.

 Explaining questions dealing with sensitive
Issues helps put the victim’s fears at ease.

 Usethe law to explain why you need specific
Information.

 Asking about high risk behavior does not
mean that you doubt the victim’s story. If you
pursue this subject, explain why you are
asking.



Techniques: Creating and
Maintaining an Open Interview

2. Physical Techniques
» Eye contact
* Use Inviting body language

* Avoid touching the victim

=N\




Techniques: Creating and
Maintaining an Open Interview

3. Use of Sexual Language.
e Avoid using police terminology.

o Clarify any slang terms that the victim

uses to ensure you understand what they
mean.

e Mimic terms used by the victim without
acting shocked or embarrassed by them.



Techniques: Creating and
Maintaining an Open
Interview

4. Engage in Active Listening.

 Without interrupting the flow of the
victim’s narrative, try to interject

comments that indicate you have been
listening.

« Encourage the victim to continue

talking while knowing that she is being
heard.



The Victim’s Narrative

The victim’s narrative Is the most vital part
of the Iinvestigation.

Begin by asking the victim to tell you what
happened to her in her words and at her own
pace. You can facilitate the interview while
allowing the victim to tell her story (her way) by:

1. Using open-ended prompts. (i.e. what
happened next)
2. Allowing the victim to control the pace.

3. Avoiding leading questions (it’s not your
story to tell.)



The Victim’s Narrative

Interruptions: Fatal Flaws

In a recent study, it was found
that the average investigative
iInterview had 3 open-ended
questions and 26 closed-ended
questions with an average of
only 1-second pauses between
questions. Most investigators
interrupted responses to open-
ended questions after 7.5
seconds with an average of 4
interruptions per response.

Not one of the interviews studied
had a victim that was allowed to

complete an uninterrupted
response.




After the Initial Narrative

Following completion of the initial
narrative, go back and clarify specific
points and gather additional details
about the victim’s experience using

open-ended follow-up questions.

I.e. “tell me more about what you
meant when you said”




Information You Should Obtain
During the Course of the Interview

Essential elements in collecting information
from the interview:

« Description of the victim’s behavior and
relationship with the suspect

« Description of the suspect’s behavior

 Documentation of the specific acts committec
and whether any acts were repeated

« Description of the suspect’s sexual behavior

« Establishing force or threat of force by asking
the right questions



Conclusion of the Interview

 Always ask the victim if she has
additional information she wants
to report.

 Reassure and thank the victim
for her candor and cooperation.

e Explain future procedures.



Cognitive Interview
Techniques

* Cognitive interview
— Free flow narrative
— Backwards/Forwards/
Sideways
— Third person/object

— Include these Questions
* What they remember the most

* What makes them the angriest about what
happened to them.




Victim’s Experience/Perspective

* Continue to ask questions until you can
experience the incident yourself —
feelings

* Explore smell — tastes — sounds —
feelings (ask questions)

 The truth is in the details!



Therefore...

Sensitivity & empathy are the keys to understanding
and will result in a successful victim interview

Be patient, silence is o0.k., let them process your

Be thorough

Move past “He said, She said” and find out what
really happened

Build an in depth case (details matter)

Don’t stop asking questions until you can in some
way experience what the victim has experienced

Give the victim time to process and work through
the trauma when answering questions

Provide the victim with a “journal” to record what
they recall after the interview, re-interviews are O.K.



Group Exercise

All members of the class please pair off. One Student should
play the part of a sexual assault victim while the other plays
the role of the interviewer. Practice using the techniques
below while the “victim” relates a fictitious story, then switch
roles.

e Open-ended questions

« Asking graphic questions in a sensitive,
comfortable manner

« Making empathetic statements
« Maintaining Eye contact
 Refraining from interrupting

 Using follow-up questions to clarify
points



SVC PRESENTATION
What are your questions




WAIVER AND DEFERRAL OF
ADJUDGED AND AUTOMATIC FORFEITURES

FIRST 14

DAYS 14 DAYSAFTER TRIAL UNTIL JINITIAL ACTIONTO 6 MONTHS
TYPE OF FORFEITURE AFTER INITIAL ACTION AFTER INITIAL ACTION
TRIAL
ADJUDGED
DEFER: Art.57(a)(2), RCM 1101(c) RCM 1107(d):
(1) By MJor Panel
No (1) Only valid until action or if (1) DISAPPROVE

(2) Maximum Amount:
(8 GCM: dll pay and allowances

(b) SPCM: 2/3rds pay only

forfeituresin
effect

rescinded earlier
(2) Money goesto the accused

(3) No sua sponte deferments

(20 COMMUTE/MITIGATE:
(e.g., reduce from total to certain dollar
amount)

(3) SUSPEND

AUTOMATIC

(1) Appliesif:
(a) Discharge & any confinement*
(b) Confinement > 6 months
(c) Death

(2) Amount:
(@ GCM: all pay and allowances
(b) SPCM: 2/3rds pay only

*If only a punitive discharge is adjudged,
Article 58b has no effect on pay and

allowances. See RCM 1003(b)(2) Discussion

No
forfeituresin
effect

DEFER: Art. 57(a)(2), Art. 58b(a)(1),
RCM 1101(c)

(1) Only valid until action or if
rescinded earlier

(2) Money goesto the accused

(3) No sua sponte deferments
WAIVE: Art.58b(a)(2), RCM 1101(d)

(1) Goesto dependentsonly

(2) validfor up to 6 months, duration
of confinement, or ETS, whichever

comesfirst.

(3) CA can waive sua sponte

WAIVE: Art.58b(a)(2), RCM 1101(d)
(1) Goesto dependents only
(2) validfor up to 6 months, duration
of confinement, or ETS, whichever

comesfirst

(3) CA can waive sua sponte

This chart should be read in conjunction with United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002).

Note: All entitlement to pay and allowances ceases at ETS.

3 March 2010




Summary of Data on Rape Re-Perpetration
LISAK & MILLER (2002)

David Lisak’s original study involved a sample 1,882 men with an average age of 26.5. These men were
employed and attending college part-time. They were demographically representative of the diverse
American population.

Of these 1,882 men, 120 (6.4%) had committed rapes of women they knew. None of these rapes was ever
reported.

Of the 120 rapists, 44 men (36.7%) committed a single act of rape. The remaining 76 men (63.3%) committed
multiple rapes; they committed a total of 439 rapes, which translates to an average of nearly six (5.8) rapes
per rapist. Altogether, the 120 rapists were responsible for 1,225 separate acts of interpersonal violence,
including rape, battery, and child physical and sexual abuse (Lisak & Miller, 2002).

Perhaps most important for police and prosecutors, Lisak and Miller (2002) calculated the percentage of
rapes that were committed by these repeat perpetrators — the figure was 91%. In other words, the vast
majority of rapes are committed by serial rapists as compared to those perpetrating a single incident.

Methodological note: To be characterized as a rapist, the man had to answer “yes” to one of the following
questions:

1. Have you ever been in a situation where you tried, but for various reasons did not succeed, in having
sexual intercourse with an adult by using or threatening to use physical force (twisting their arm,
holding them down, etc.) if they didn’t cooperate?

2. Have you ever had sexual intercourse with someone, even though they did not want to, because they
were too intoxicated (on alcohol or drugs) to resist your sexual advances (e.g., removing their clothes)?

3. Have you ever had sexual intercourse with an adult when they didn’t want to because you used or
threatened to use physical force (twisting their arm, holding them down, etc.) if they didn’t cooperate?

4. Have you ever had oral sex with an adult when they didn’t want to because you used or threatened to
use physical force (twisting their arm, holding them down, etc.) if they didn’t cooperate?

“Any participant who responded ‘yes’ to one of these questions was asked a series of follow-up questions
regarding their age, the victim’s age, the number of times it happened, whether it happened with another
person, and if so, the frequency of other instances or the number of other victims” (p. 78). These questions
come from the Abuse-Perpetration Inventory (API; Lisak et al., 2000), which was adapted from the Sexual
Experiences Survey originally developed by Koss and Oros (1982).

MCWHORTER ET AL. (2009)

These findings were recently replicated by McWhorter and colleagues with a sample of newly enlisted male
Navy personnel. Using a very similar instrument to screen for abuse perpetration (slightly modified 10-item
version of the Sexual Experiences Survey, Koss et al., 1987), these researchers surveyed 1,146 men who

participated in a longitudinal study during the transition from civilian to military life. Their average age was



19.8, and they were rather diverse in race/ethnicity. Most were high school diploma graduates (84%), with
only 7% reporting some postsecondary education.

Of these, 144 (13%) committed an act of completed or attempted rape since the age of 14; this is
approximately twice the percentage of rapists identified in Lisak and Miller’s (2002) sample. Most (11%)
committed rapes before entering military service, and 2% only perpetrated after entering the military.

Of the 144 rapists, 71% committed more than one rape (this is very close to the 63% found by Lisak and Miller,
2002). The average number of rapes for each man was 6.4, which is extremely similar to the 5.8 found by
Lisak and Miller (2002).

Of the rapes, 75% targeted only an acquaintance, and 7% only a stranger; an additional 18% involved both
victims who were strangers and acquaintances. In other words, 93% involved at least one victim who was
known; only 7% only involved victims who were strangers.

Most rapes were committed using drugs or alcohol as a tactic (77%). Of all rapes, 61% involved only
substances, and an additional 16% involved both substances and force. Only 23% involved only force or
threats of force (i.e., no substances); these were all committed against victims who were known to the victim.
In other words, there were no rapes committed against a stranger that did not use substances.

Again, the most important point for police and prosecutors may be the percentage of rapes that were
committed by serial perpetrators; in this sample the figure was 95%. In other words, almost every single
rape was committed by a serial rapist; the percentage of rapes that are committed as a one-time incident by
a man constitute only a tiny fraction (5%) of the total number of rapes.

REFERENCES

Koss, M.P. & Oros, C.J. (1982). Sexual Experiences Survey: A research instrument investigating sexual
aggression and victimization. Journal of Consulting and Clinical Psychology, Vol. 50, No. 1., p. 455-457.
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OFFENDER BERAVIORS

® How an understanding of common dynamics
in sexual assault cases can help you to:
Know what to look for (identify key behaviors)
Frame the behaviors in a pattern of perpetration
Tell an offender-focused story




TIME FOR A STORY....

®...1n 2 parts

® Observations?

Thanks to Ben Barrett, J.D. of Barrett & Farahany




VICTIM VS. OFFENDER FOCUS

® Research indicates that people are more
likely to attribute responsibility to someone
for an event when they:

Know more about that person as compared to
the other party (e.g., victim vs. suspect)

Generate alternative courses of action that the
person could have taken (“If only...”)

Know the outcome of the event in advance

For a review, see: Temkin, J., & Krahé, B. (2008). Sexual Assault and
the Justice Gap: A Question of Attitude. Oxford: Hart Publishing.




MORE STORIES

® This time from real life...




REAL LIFE
CI NTS




SEXUALLY ASSAULTED?

&



n college student is

lying abroad in Europe and she

s the train to the coast for the

end. She meets a young man who
yalso traveling and sleeping in his van
~ at night, and she asks if she can spend
the night in his van to save money.




oman goes out with her
Ifriend, and they all drink heavily.
2 1s thrilled when a man she likes
vs up at the bar and joins them.
1etime after midnight, he leaves the
d when the girlfriends call it a
\ mght the young woman decides to
walk over a mile through town to the
man’'s apartment and surprise him.




school student is on a
reign country. A male

vening he becomes quite drunk.
udent takes him to his hotel



girl is staying in a small

1 her family. She likes a

ng man who sometimes drives the

for families to water ski. He is

__ ral years older than she is. One

- night they arrange to meet in a secluded

~ location halfway around the lake. She
doesn't tell her parents where she is
going, and heads out in the dark.



)ld woman goes for a jog

und 10pm, because she could not
| time to exercise during the day.

very dark in the neighborhood,

~and no one is on the streets. She
wears headphones to listen to music
while she jogs.




'oman is traveling alone

1 ¢ 1des to hitchhike to the next

She puts out her thumb, and

Ider man stops to pick her up.

- She limbs into the car with him,
and they pull out into the road.




in a big city, a young
_ ly goes out to bars and
s with a small group of friends, to
and drink. She does not know
friends very well, and they take
transportation, so if they left her
- she would not know exactly where she
was. She trusts they will get her home.



school student works at the

| fast food restaurant, and

e goes to the Christmas party for

loyees Alt ough she is only 17, she

ks alcohol and becomes intoxicated.

* even smokes a little marijuana. A

| lle-aged man who works in the

\ kltchen of the restaurant says he wants
to step outside the party to talk with her.




1 goes to a bar with a female
the two drink, dance and

-. although he is not drinking. At
ng time, the women plan to walk

\ home, but the man offers them a ride.
They accept and climb into his car.



g women are out to dinner

er from a neighboring table

with them. Around

night, one of the women gets up to

 and the man asks the remaining

an if she would like to go skinny

- dipping with him. They both leave their
clothes in the car and sneak into the
outdoor pool of the local hotel.



HOW ABOUT THIS MAN?

WAS HE SEXUALLY
ASSAULTED?




man goes out drinking

and becomes so

is unable to find his

7 home. He decides to stay the

| t at a friend’s house, even

3 though he does not know exactly
- who else is staying there or who

might have access to the residence.



r old boy is lost in Las
anders around for a
1¢g to find his family.



1g man has been working out
n, and decides to take a

An older and larger man
proximately 300 pounds) is

ady in the shower, and the two
nave spoken to each other on
occasion, although the young man
has been uncomfortable by the
older man’s comments about rape.



iting a big city, a man goes
lone. He is very

sets out for his

, hot knowing exactly where he
r how to get back. He stumbles
gh various neighborhoods,
looking for familiar landmarks.



man is hitchhiking across the
icked up by an older man

. As they drive through

e dark, the older man asks the young
repeated questions about the size
is genitalia, whether he will show
whether he will perform fellatio,
etc. The young man is very frightened ,
because they are miles from civilization.



QUESTION:
HOW.many of
these incidents

resulted in a
“sexual assault?




ANSWER:







e no one decided
sexual as ult them



~onclusion

n about a sexual assault, we know
t ends, so it appears as if it was
evitable and tend to focus on the victim’s
avior as the cause of the event

reality is we are all vulnerable at times, and
even engage in high risk behavior, but usually
we are not sexually assaulted

m Sexual assault happens because someone
commits the crime, and a victim is targeted




IF YOU WERE GOING TO SEXUALLY
ASSAULLT SOMEONE, WHAT KIND OlF
PERSON WOULD YOU TARGET?




IF YOU WERE GOING TO SEXUALLY
ASSAULLT SOMEONE, WHAT KIND OlF
PERSON WOULD YOU TARGET?

' Vulnerabi lity




IF YOU WERE GOING TO SEXUALLY
ASSAULLT SOMEONE, WHAT KIND OlF
PERSON WOULD YOU TARGET?

' Vulnerabi lity

l' Credibility




IF YOU WERE GOING TO SEXUALLY
ASSAULLT SOMEONE, WHAT KIND OlF
PERSON WOULD YOU TARGET?

' Vulnerabi lity
l' Credibility

W& Alcohol




IF YOU WERE GOING TO SEXUALLY
ASSAULLT SOMEONE, WHAT KIND OlF
PERSON WOULD YOU TARGET?

1 ) Vulnerability
l' Credibility
W& Alcohol

GOOD VICTIM ‘ BAD WITNESS

_ Thanks to Teresa Scalzo, U.S. Navy




ROLE OF ALCORIOL: VICTIMS
J Ability to identify risk

4 Ability to physically resist
W& Unconsciousness

§ Credibility




ROLE OF ALCOROL: PERPETRAIORS

x Narrowed perceptions
l, Impulse control

"‘ Cognitive distortions




ROLE OF ALCOHOL: REVICTIMIZATION

¥4 History of sexual assault in childhood
or adolescence

... leads to ...
f Risk of PTSD
AND
" Risk of substance abuse

... which increase...
t Risk of re-victimization




PROFILE OF A SEX OFFENDER
@There is none




CHARACTERISTICS ASSOCIATED
WITH SEXUAL PERPETRATION

® You *may* see the following:

Hypersexuality
Impersonal attitude toward sexual relationships
Emphasis on frequency, not emotional connection

Attitude of sex as game, hunt, scoring, or war

“Hostile masculinity”
Rigid / stereotypic notion of gender roles
Suspiciousness / hostility toward women
Need for dominance over women
Adversarial gender beliefs (men vs. women)

Rape myth acceptance (she asked for it, wanted it)




CHARACTERISTICS ASSOCIATED
WITH SEXUAL PERPETRATION

® You *may* see the following:

Heavy alcohol use and/or drug use

Boundary crossing / testing

Peer support for attitudes and behavior
History of childhood, adolescent delinquency

Childhood abuse, especially sexual abuse

In one study, 60% of college men who had perpetrated a
sexual assault had been abused as children

But this means that 40% were not

Malamuth, N.M., Sockloskie, R.J., Koss, M.P., & Tanaka, J.S. (1991). Characteristics
of Aggressors Against Women: Testing a Model Using a National Sample of College
Students. Journal of Consulting and Clinical Psychology, 59, 4, 670-681.




CHARACTERISTICS ASSOCIATED

WITH SEXUAL P

ERPETRATION

® May be more characteristic of men who sexually
assault female victims -- unclear how well this
characterizes men who sexually assault males




MEET “BILL”

® Transcript from interview conducted for
research by Dr. David Lisak and Dr. Paul Miller

Lisak, D. & Miller, P.M. (2002). Repeat rape and multiple offending among
undetected rapists. Violence and Victims, 17, 73-84.




KEY CHARACTERISTICS OF MEN
WHO PERPETRATE SEXUAL ASSAULT

@Narcisissm
@Lack of Empathy




KEY CHARACTERISTICS OF MEN
WHO PERPETRATE SEXUAL ASSAULT

@Narcisissm
@Lack of Empathy

=) anger when needs
are thwarted




{My Needs}

Everyone Else’s



/ My Needs \

Everyone Else’s



/ My Needs \

Everyone Else’s



/My Needs

Everyone Else’s







MEET “FRANK™

® Another transcript from interview conducted for
research by Dr. David Lisak and Dr. Paul Miller

Lisak, D. & Miller, P.M. (2002). Repeat rape and multiple offending among
undetected rapists. Violence and Victims, 17, 73-84.




Ths is a reenactment of an interview
conduciad by Dr. Dawvid Lisak
AssoCate Professor, Department of
Psychology, Universaty of Massachusetis
Boston, as part of & study of mean who

had raped Dut werg Nnever reponad or

prosacuted for thesr Cormes




WHAT DOES FRANK TEACH US?

@Key characteristics of perpetrators
Narcisissm / Lack of empathy / Others
@®Pre-planning / Grooming Behaviors

@Cognitive distortions / Rape myths
Denial / Justification

@®What if this was your case? What
evidence would you use to prosecute?




WIHAT DOES FRANK TEACKH US?
¥ Re-perpetration




LISAK & MILLER (2002)

@ See handout for methodology
1,882 college men surveyed
Asked questions including rape perpetration

® 120 men (6.4%) had committed a rape
Of these, 44 men (36.7%) committed only one

Most of the rapists (76 men, 63.3%) committed
more than one (serial perpetrators)

Average of 5.8 rapes per rapist
Of 483 rapes, 91% were part of a series

Lisak, D. & Miller, P.M. (2002). Repeat rape and multiple offending among
undetected rapists. Violence and Victims, 17, 73-84.




MCWHORTER ET AL. (2009)

® See handout for methodology
1,146 newly enlisted male Navy personnel
Asked same questions about rape perpetration

® Higher percentage committed a rape (13%)
More men (71%) committed more than one rape
Only 29% of the rapists committed a single rape
Similar average of 6.4 rapes per rapist
A whopping 95% were part of a series

McWhorter, S.K., Stander, V.A., Merrill, L.L., Thomsen, C.J., & Milner,

J.S. (2009). Reports of rape reperpetration by newly enlisted male Navy
personnel. Violence and Victims, 24, 204-218.




MCWHORTER ET AL. (2009)

® Men who had committed a rape prior to
entering the Navy were 10 times more likely to
commit a rape during their 15t year in the
service than men who had never before raped.

McWhorter, S.K., Stander, V.A., Merrill, L.L., Thomsen, C.J., & Milner,
J.S. (2009). Reports of rape reperpetration by newly enlisted male Navy
personnel. Violence and Victims, 24, 204-218.
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® When you receive a report of rape or sexual
assault your first question should be ...

@WHERE ARE THE OTHERS?
Where should you look?




RE-PERPETRATION: VIOLENCE

@ Not just re-perpetration of sexual assault,
but other forms of interpersonal violence
In the same study by Lisak & Miller

120 rapists were responsible for 1,225 separate
acts of interpersonal violence, including rape,
battery, and child physical and sexual abuse

® What does this mean for you?

Lisak, D. & Miller, P.M. (2002). Repeat rape and multiple offending among
undetected rapists. Violence and Victims, 17, 73-84.




IMPLICATIONS FOR PROSECUTION

@ Look for key characteristics, common
behaviors of offenders

® Frame them as part of the pattern of sexual
assault perpetration ... because they ARE

@ Tell an offender-focused story
Contrast with consensual sex

® Document how non-consent was expressed




A BRIEF FORAY INTO LINGUISTICS

® Or why we don’t “just say no” ... to anything

® Research documents that we do not typically
say “no” directly to anything - we use a
variety of strategies for expressing indirectly

® S0 look for how non-consent was expressed
Verbally, directly, indirectly, non-verbally

® And signs that the message was received
He heard the “no,” he just didn’t care




REMEMBER: MAL

® Prevalence rate of ma

E VICTIMS

e victims lower

than for female victims, in the U.S.
military as the general population

® But disproportionate number of men in
the U.S. military means the absolute
numbers of male victims and female
victims may be comparable




REMEMBER: MALE VICTIMS

® Some of the research findings cited here
carry over, unclear if others do

® However, strategy is fundamentally similar
Look for key characteristics / common behaviors
Frame behaviors in a pattern of perpetration
Tell an offender-focused story
Re-perpetration: Where are the others?
Address credibility challenges head-on




FOR MORE INFORMATION

® Annual conference in New Orleans, LA
April 7-9, 2015: Hilton Riverside

Plus full day pre-conference training on forensic
documentation (April 6, 2015)

@ Regional Conferences (TBA)
® More information at: www.evawintl.org

® And email me! Kim@evawintl.org




VICTIM BEHAVIORS

Kimberly A. Lonsway, Ph.D.
Research Director
End Violence Against Women International



Victim behaviors

@ Understanding common dynamics In
sexual assault cases can help you to:

» Know what to look for in case facts and
iIdentify additional information needed

» Frame the facts in an offender-focused story

» Provide context for understanding victim
behaviors to fill in gaps of knowledge

» Address credibility challenges head-on






Common challenges to the credibility
of sexual assault victims

> Please write down 3



Realistic dynamics of sexual assault

<+ Most SA victims do not physically resist

<+ Most SA victims either do not report to
authorities or do so only after a delay

<+ Most SA victims provide some information
that iIs incomplete, inconsistent, or untrue



Importance of victim interview

» Victim interview is perhaps the most
Important element of a SA investigation

» Common credibility challenges can be
overcome with a good interview and
evidence-based investigation that
addresses these challenges head-on



Credibility challenge #1.
Lack of physical resistance

Despite the stereotype of “real rape,” most
victims do not physically resist

Why?

Please write down 3 reasons



Credibility challenge #1.
Lack of physical resistance

they are too surprised and confused
they doubt their own perceptions or behavior

» they experience dissociation or frozen fright
they fear the assailant’s reaction to resistance
they fear retaliation by their assailant
they fear increasing risk of injury or death

@ This Is what you need to document and present



Overcoming credibility challenge #1.:
Lack of physical resistance

Need to answer the question:
» Why didn’t you fight back?

WITHOUT ASKING IT THAT WAY



Overcoming credibility challenge #1.:
Lack of physical resistance

Use open-ended prompts instead:

» What did you do next?

» Tell me what you were thinking at that point.
» What were you feeling when he did that?

Document victim’s thoughts and feelings
» Before, during, and after the sexual assault



Overcoming credibility challenge #1.:
Lack of physical resistance

Document sensory and peripheral details
experienced during the sexual assault

-~ details of sights, sounds, tastes

»smells (suspect, breath, ejaculate, room)

»what things felt like (floor, bed, ground, suspect’s
body)

~ how the victim’s and suspect’'s body parts were
placed during the assault



Overcoming credibility challenge #1.:
Lack of physical resistance

What does this look like? Example #1

All examples taken from the statement of a
15-year old sexual assault victim



He pulled into the alley and shut off his car.
He turned to look at me and | thought, he’s
going to try to kiss me! Why does this always
happen to me? He grabbed the back of my
head, and forced me down to suck his penis.
| resisted and the more I tried to get away, the
rougher and more violent he became.



Threats of biting off his dick didn’t stop him.
His intensity and power grew, and my neck
began to hurt so badly that | hardly had the
strength to pull away. As | grew weaker, he
grew stronger.



| looked at a blurred vision of myself in the mirror,
a mixture of tears and alcohol. Looking at
myself, | said, “it’s okay, you are just going to go
home now and take a shower. He said, ‘Come
on, let’s go.” | was so glad that | was going
home. He didn’t take me home. He stopped the
car in the same alley. FUCK, FUCK, FUCK.



| started panicking. Everything happened so
fast from there. He kept coming at me. It
suddenly hit me what was happening. “Oh
my gosh, | am being raped!” | felt completely
frozen. Inert. Weak. Like | couldn’t do
anything at all. He had a power and force
over me that | can’t even describe.



My body felt like it was made of lead. | knew
how violent he was. He had shown me that
only minutes before, when | didn’t cooperate
with him. | was scared. So scared that | was
paralyzed, unable to think or react. So scared,
that all | could do is scream inside my head.
But, | showed a helpless, empty, nothingness
on the outside.



Overcoming credibility challenge #1.:
Lack of physical resistance

Is this what your typical report sounds like?
Why not?

How could you get such documentation?



Overcoming credibility challenge #1.:
Lack of physical resistance

Document exactly what “no” looked like

» |f victim verbally protests, note exact wording and
tone used — may not be the word “no”

» Suspect’s words may indicate he understood

» Other ways victims express “no,” either physically
or verbally

® Remember our foray into linguistics



Overcoming credibility challenge #1.:
Lack of physical resistance

Documenting how “no” was expressed Is
especially important if the victim consented

to some sexual acts, but not others

What does this look like? Example #2



| couldn’t look at him or his face, so | looked out
the windshield window at a tree. | stared at its
leaves in a total stupor. Disassociating myself
from my body, like a daze. | was in shock.



Overcoming credibility challenge #1.:
Lack of physical resistance

» Document post-assault behaviors

» Describe who the victim is now, and how this is
different from before the assault

» Corroborate with other witness interviews

» Especially important for victims who can not
articulate these changes themselves



Overcoming credibility challenge #1.:
Lack of physical resistance

» Used to reconstruct the entire context of
victim’s behavior for others to understand

» Can use expert witness to explain common
reactions of sexual assault victims

» Contrast with behavior of someone who has
engaged in consensual sex

> What does this look like? Example #3



Nothing could stop the pain and humiliation
that | held inside. | couldn’t even call my
friends to get support. | couldn’t even bring
myself to walk down two houses to talk fo my
best friend. | didn’t want them to know. |
wouldn’t let myself visualize any of the day. |
didn’t know what to do. The next day at
school, the reality was settling in. | knew the
seriousness of the situation. | am a rape
victim. | was rapead.



Credibility challenge #2:
Delayed reporting

Despite the stereotype of “real rape,” most
victims do not report to authorities
Immediately (or do not report at all)

Why?

Please write down 3 reasons



Credibility challenge #2:
Delayed reporting

» they are too surprised and confused

» they haven’'t made sense of what happened
» they were frozen with fear during the assault
» they feel that they are to blame

» they haven't yet had time to process what
happened, let alone label it a “sexual assault”




Credibility challenge #2:
Delayed reporting

» they do not see what happened to them as a sexual
assault, based on stereotypes

» they have a relationship with the suspect

* they are afraid of not being believed or being blamed
* they fear support people will side with suspect

» they are afraid of what will happen to them

» they are afraid of what will happen to the suspect

@ Again, this is what you need to document/present



Credibility challenge #2:
Delayed reporting

Delayed reporting is more common when
SA committed by a non-stranger



Overcoming challenge #2:
Delayed reporting

> Recognize the realistic dynamics of sexual
assault — few victims report immediately

> Reassure victims that this iIs common and
understandable

> Provide victims with open-ended prompts to
elicit their thoughts and feelings

» Document these thoughts and actions



Credibility challenge #2:
Delayed reporting

» The interesting or important question is not
why they delayed ...

...but rather, why DID they report?

» Ask victims what triggered their decision
and you will obtain a wealth of information.



Overcoming challenge #2:
Delayed reporting

Interview any “outcry withesses”

v anyone victim told about the sexual assault

v especially the first person told

v"can describe the victim’s immediate response
v often explains why they delayed reporting

v helps others to understand



Credibility challenge #3:
Incomplete, inconsistent, untrue statements

When interviewed, many if not most SA victims
provide some information that is incomplete,
Inconsistent, or untrue

Why?

Please write down 3 reasons



Credibility challenge #3:
Incomplete, inconsistent, untrue statements

Trauma and disorganization

» WWe understand this in other contexts (e.g.,
personal tragedies, accidents, disasters)

» But somehow we don’t always expect it when
someone has been sexually assaulted



Credibility challenge #3:
Incomplete, inconsistent, untrue statements

Discomfort with sexual (or other) details
» Uncomfortable in the interview context

» Even when interviewer is compassionate

» Think of telling a stranger sexual details

» Victims may be especially reluctant to tell
iInterviewer about humiliating details



Credibility challenge #3:
Incomplete, iInconsistent, untrue statements

Fear of doubt or blame

» victims are often very concerned about how
friends, family members, and others will react

» fear is very well grounded in reality, because

» victims are often doubted or blamed by others
» may omit behaviors that were risky or illegal

» may not cooperate or recant and withdraw



Credibility challenge #3:
Incomplete, iInconsistent, untrue statements

Victims may try to make their assault sound
more like stereotypic “real rape”

» might say the assailant was a stranger

» he used a weapon

» he was very violent

» victim engaged in no risky or illegal behavior

» victim resisted to the utmost

» victim reported the crime immediately



Credibility challenge #3:
Incomplete, iInconsistent, untrue statements

Interviewers can respond by:

-~ stating they are not there to judge the victim, but
to document exactly what happened

» using open-ended prompts to elicit details

» gently reminding victims that information withheld
now may be used to discredit them later

» reassuring victims that it is best to be honest, and
they will not be doubted or blamed by interviewer



Credibility challenge #3:
Incomplete, iInconsistent, untrue statements

Inconsistencies due to documentation

» some Iinconsistencies due to interviewer’s
documentation, not victim’s statement

» consider taping the victim interview?



Credibility challenge #3:
Incomplete, inconsistent, untrue statements

> EXxplore the issue gently with victim
= Create safe/nonjudgmental environment
= First, ask victim for clarification
= The mistake may be the interviewer’s

» Clarify after complete victim narrative
= Do not interrupt the victim’s narrative
= EXxplain negative impact of such problems
= Emphasize the importance of truthfulness



Credibility challenge #3:
Incomplete, iInconsistent, untrue statements

If the question remains,
- Ask victim for help making sense of the issue

» Explain that others will be reading or hearing the
victim’s description of the sexual assault, and
they will need an accurate understanding

-~ |f victim seems to be making the assault sound
more like “real rape,” address the fear of being
doubted or blamed with reassurance




Credibility challenge #3:
Incomplete, inconsistent, untrue statements

Seek corroboration of victim’s statement

» |n addition to clarifying any problem issues, it is
also important to corroborate the accuracy of
other details in victim’'s statement

» This bolsters the credibility of the victim and the
victim’s description of what happened

41



For More Information

» End Violence Against
\Women International

» www.evawintl.org
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Vision Statement:

We envision a world where
gender-based violence is unacceptable;
where perpetrators are held
accountable, and victims receive the
compassion, support, and justice they
deserve.

Corporate Partnerships

Building Community Goodwill by

Start by Believing is a public
awareness campaign uniquely
focused on the public response to
sexual assault. The qgoal is to change
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Hilton New Orleans Riverside

New Orleans, Louisiana
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EVAWI is now able to provide
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Webinars

Webinar Announcement!

The Neurobiology of Sexual Assault
by Dr. Rebecca Campbell

Wednesday, October 1, 2014
90 Minutes
10:00 AM PT/11:00 AMMT /12.00PM CT/1:00 PM ET

While we receive countless requests for training here at
EVAWI, the most common request is currently for training
on the neurobiology of trauma and the implications for
conducting trauma-informed interviews and investigations.
We are therefore delighted that Dr. Rebecca Campbell has
agreed to provide critically needed training in this FREE
90-minute webinar. We hope you will join us for this
exceptional opportunity.

Course Description

This course is designed for law
enforcement personnel and
others involved in the criminal
24\ justice and community response
to sexual assault. Participants

of trauma and its application to
victims of sexual assault. By
exploring how trauma affects victims' emotions and
behavior, special attention will be given to examining how

EVAW International
P.O. Box 33
Addy, WA 99101-0033
509-684-9800 Phone
509-684-9801 Fax
info@evawintl.org

Join Our Mailing List

=

For more information on th
Start by Believing campaigi
visit our website or
check us out on
Facebook.




Understanding DNA: Policy Responses,

Assessment, and Recommendations for Practice

In this final installment of our series of training bulletins on
Understanding DNA Evidence, we would like to continue
our application of Problem-Oriented Policing (POP) and the
SARA model (Scanning - Analysis - Response -
Assessment) to the problems associated with unanalyzed
forensic evidence in sexual assault cases. We offer
additional recommendations for practice - not only for law
enforcement agencies, but also for the many other
multidisciplinary professionals involved in the criminal
justice and community response system for sexual assault.
Our objective is to contribute to the ongoing scanning and
analysis of this complex problem, as well as the
development of alternative responses and an assessment
of their impact. The larger goal is to reduce the funnel of
attrition for sexual assault cases within the criminal justice
system and improve our responses to victims.
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EVAW International
P.O. Box 33
Addy, WA 99101-0033
509-684-9800 Phone
509-684-9801 Fax
info@evawintl.org

Join Our Mailing List
START BY m

For more information on the
Start by Believing campaign,
visit our website or
check us out on
Facebook.
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OnLine Training Institute

ONLINE TRAINING Welcome Kim Lonsway | Logout | [ Manage coursewa
INSTITUTE
End Vioknos Aqanst Wormen fremariond ot Heme role i oG Gmeoce 1 o Yoot ¥t

My Account

Welcome to the OnLine Traning Institute! Below you will find a list of courses that are currently available (you may need to scroll down to see them).
* Because you now have an account, you can begin immediately by enroliing in z2ny of the modules.

To view a detziled description of any training module, click on the tide in the list below. Forinformation on tracking your status in courses, please see ¢
How to Enroll page.

Courses (dick on 2 course name for a full description)

Course Status Action ‘ Certificate ‘ PDF I ADA PDF
EVAWI 01 - Effective Report Writing: Using the Language of PASSED Score View Download Download
Non-Consensual Sex
EVAWT 02 - Dynamics: What Does Sexual Assault Really Look Like? PASSED Scare View Download Download
EVAWI 03 - Victim Impact: How do Sexual Assault Victims Respond? ENROLLED Continue View Download Download
- Prelimi : Guidelh I ENROLLED Start View Download Download
EVAWI 05 - Law and Investigative Strategy: What Kind of Sexual Assaultis  ENROLLED Continue View Download Download
This?
EVAWI .06 - Interviewing the Victim: Techniques Based on the Realistic ENROLLED Conti View C ) i
EVAWI 07-Fazlse Reports: Moving Beyond the Issue to Successfully ENROLLED Continue View Download Download
Investigate Sexual Assault
EVAW 08 - Sustaining a Coordinated Community Response: Sexual Assault PASSED 5 | C D i
EVAWI 09 - Reporting Methods for Sexual Assault Cases PASSED Score View Download Download
EVAWI 10 - Clearance Methods for Sexual Assault Cases PASSED Score View Download Download
EVAW 11 - Sexual Assault Response and Resource Teams (SARRT): A PASSED Score View Download Download




Online Resources

«"> EVAWI

e‘* End Viclence Against Women Intermational |

| GO > | Search Options v

Home | Annual Conference = Regional Training | Webinars | OnLine Training Institute | Resources = Donations | FAQs | Calendar = AboutUs | Sponsorship

EVAWI > Resources > Best Practices

For over 10 years, EVAWI has produced training materials and other resources, as well as collecting materials from across the country and around the world - to
help professionals improve the criminal justice and community response to violence against women.
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RESOURCES

In this section, you will find a wealth of
resources for professionals to guide
improvements in the criminal justice
and community response to violence
against women. This includes sexual
assault, domestic violence, and stalking.
The goal is to highlight examples of
communities striving to achieve the
highest standards of victim-centered
care and offender accountability. In
other words, we are working toward our
shared vision of creating a world where
gender-based violence is unacceptable;
where perpetrators are held
accountable, and victims receive the
compassion, support, and justice they
deserve.

READ MORE . . .
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FAQ’sS

Here you will find detailed answers to
many Frequently Asked Questions
regarding the criminal justice and
community response to violence against
women. This includes sexual assault,
domestic violence, and stalking.
Questions address topics such as victim
dynamics, role of victim advocates, joint
interviews, medical forensic exams, law
enforcement investigation, victim
interviews, and prosecution.

WEBINARS &

ARCHIVE

Our most recent webinar was offered by
EVAWI's Executive Director Joanne
Archambault and Board President Roger
Canaff, on the complex and challenging
topic of Victim Interviewing. Other
topics included in the Webinar Archive
include Forensic Compliance, Medical
Mandated Reporting, and Alternative
Reporting Methods. Stay tuned for
information on upcoming webinars
offered by leading professionals in the
field, on topics of interest to a broad
range of multidisciplinary professionals.



Technical Assistance:

With support from the Office on
Violence Against Women (OVW),
EVAWI is now able to provide

technical assistance in two specific
areas:

The law enforcement response
to sexual assault,

and
VAWA forensic compliance.
You can also find information in our
Best Practices and Forensic

Compliance sections of the website.

Please contact us if you have
guestions in either of these areas.

Technical Assistance

Technical Assistance



Come Join US!

» Annual conference in New Orleans, LA
» April 7-9, 2015: Hilton Riverside

» Plus full day pre-conference training on
forensic documentation (April 6, 2015)

» Regional Conferences (TBA)
» More information at: www.evawintl.org

» And email me! Kim@evawintl.org
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(E) Disciplinary sanctions for members of the Armed
Forces and other personnel of the Department of Defense
and Coast Guard who willfully or wantonly fail to comply
with requirements relating to such rights.

SEC. 1702, REVISION OF ARTICLE 32 AND ARTICLE &0, UNIFORM CODE
OF MILITARY JUSTICE.

(a) Usk oF PRELIMINARY HEARINGS.—

i1) IN GENERAL.—Section B32 of title 10, United States
Code (article 32 of the Uniform Code of Military Justice), is
amended to read as follows:

“5 832. Art. 32. Preliminary hearing

“la) PRELIMINARY HEARING REQUIRED.—(1)} No charge or speci-
fication may be referred to a general court-martial for trial until
completion of a preliminary hearing.

“(2) The purpose of the preliminary hearing shall be limited
to the following:

“lA) Determining whether there is probable cause to believe
an offense has been committed and the accused committed
the offense.

“(B) Determining whether the convening authority has
court-martial jurisdiction over the offense and the accused.

“(C) Considering the form of charges.

“(D) Recommending the disposition that should be made
of the case.

“(b) HEARING OFFICER.—(1) A preliminary hearing under sub-
section {a) shall be conducted by an impartial judge advocate cer-
tified under section 827(b) of this title (article 27(b)} whenever
practicable or, in exceptional circumstances in which the interests
of justice warrant ? an impartial hearing officer who iz not a
judge advocate. If the hearing officer is not a judge advocate,
a judge advocate certified under section 827(b) of this title (article
2%(b)) shall be awvailable to provide legal advice to the hearing
officer.

“(2) Whenever practicable, when the judge advocate or other
hearing officer is detailed to conduct the preliminary hearing, the
officer shall be equal to or senior in grade to military counsel
detailed to represent the accused or the ernment at the prelimi-
nary hearing.

“lc) REPORT OF RESULTS.—After conducting a @r@]iminar}r
hearing under subsection {a), the judge advocate or other officer
conducting the prelimin hearing shall prepare a report that
addresses the matters specified in su ionz (af2) and (f).

“(d) RicHTS OF ACCUSED AND VICTIM.—(1) The accused shall
be advised of the charges against the accused and of the accused’s
r’i%‘nt to be represen y counsel at the preliminary hearing under
subsection (a). The accused has the right to be represented at
the preliminary hearing as provided in section 838 of this title
(article 38) and in regulations prescribed under that section.

“(2) The accused may cross-examine witnesses who testify at
the preliminary hearing and Eres@nt additional evidence in defense
and mitigation, relevant to the limited purposes of the hearing,
as provided for in paragraph (4) and subsection (a}2).

“(3) A victim may not be required to testify at the preliminary
hearing. A victim who declines to testify shall be deemed to be
not available for purposes of the preliminary hearing.
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“(4) The presentation of evidence and examination (including
crozs-examination) of witnesses at a preliminary hearing shall be
limited to the matters relevant to the limited purposes of the
hearing, as provided in subsection (a)2).

“le} RECORDING OF PRELIMINARY HEARING.—A preliminary
hearing under subsection (a) shall be recorded by a suitable
recording device. The victim may mcﬂ.l:st the recording and shall
have access to the recording as prescribed by the Manual for Courts-
Martial.

“(f) EFFECT OF EVIDENCE OF UNCHARGED OFFENSE.—If evidence
adduced in a preliminary hearing under subsection {(a) indicates
that the accrused committed an uncharged offense, the hearing
officer may consider the subject matter of that offense without
the accused having first been charged with the offense if the
accused—

“(1)is present at the preliminary hearing;

“2) is informed of the nature of each uncharged offense
conzidered; and

“3) is afforded the opportunities for representation, cross-
examination, and presentation consistent with subsection (d).
“lg) EFFECT OF VIOLATION.—The requirements of this section

are binding on all persons administering this chapter, but failure
to follow the requirements does not constitute jurisdictional error.

“h) VicTiM DEFINED.—In this section, the term ‘victim® means
a person who—

1) is alleged to have suffered a direct physical, emotional,
or pecuniary harm as a result of the ma set forth in
a charge or specification being considered; and

“2) is named in one of the specifications.”.

(2) CLERICAL AMENDMENT.—The table of sections at the
beginning of subchapter VI of chapter 47 of such title is
amended by striking the item relating to section 832 and
inserting the following new item:

“842. Art 32, Preliminary hearing.”™

(b} ELIMINATION OF UNLIMITED COMMAND PREROGATIVE AND
DISCRETION; IMPOSITION OF ADDITIONAL LIMITATIONS.—Subsection
ic) of section 860 of title 10, United States Code (article 60 of
the Uniform Code of Military Justice), is amended to read as follows:

“¢) 1) Under regulations of the Secretary concerned, a commis-
sioned officer commanding for the time being, a successor in com-
mand, or any person exercising general court-martial jurizdiction
may act under this section in place of the convening authority.

“(2XA) Action on the sentence of a court-martial shall be taken
by the convening authority or by another person authorized to
act under this section. Subject to regulations of the Secretary con-
cerned, such action may be taken only after consideration of any
matters submitted by the accused under subsection (b) or after
the time for submitting such matters expires, whichever is earlier.

“(B) Except as provided in paragraph (4), the convening
authority or another person authorized to act under this section
may approve, disapprove, commute, or suspend the sentence of
the court-martial in whole or in part.

“(C) If the convening authority or another person authorized
to act under this section acts to disapprove, commute, or suspend,
in whole or in part, the sentence of the court-martial for an offense
(other than a qualifying offense), the convening authority or other



(e) Unless otherwise prescribed by the Secretary
concerned, direct a pretrial investigation under
R.C.M. 405, and, if appropriate, forward the report
of investigation with the charges to a superior com-
mander for disposition.

Discussion

An investigation should be directed when it appears that the
charges are of such a serious nature that trial by general court-
martial may be warranted. See R.C.M. 405. If an investigation of
the subject matter already has been conducted, see R.C.M.
405(b).

Rule 405. Pretrial investigation

(@) In general. Except as provided in subsection (k)
of this rule, no charge or specification may be re-
ferred to a general court-martial for trial until a
thorough and impartial investigation of all the mat-
ters set forth therein has been made in substantial
compliance with this rule. Failure to comply with
this rule shall have no effect if the charges are not
referred to a general court-martial.

Discussion

The primary purpose of the investigation required by Article 32
and this rule is to inquire into the truth of the matters set forth in
the charges, the form of the charges, and to secure information on
which to determine what disposition should be made of the case.
The investigation also serves as a means of discovery. The func-
tion of the investigation is to ascertain and impartially weigh all
available facts in arriving at conclusions and recommendations,
not to perfect a case against the accused. The investigation should
be limited to the issues raised by the charges and necessary to
proper disposition of the case. The investigation is not limited to
examination of the witnesses and evidence mentioned in the ac-
companying allied papers. See subsection (e) of this rule. Recom-
mendations of the investigating officer are advisory.

If at any time after an investigation under this rule the
charges are changed to allege a more serious or essentially differ-
ent offense, further investigation should be directed with respect
to the new or different matters alleged.

Failure to comply substantially with the requirements of Ar-
ticle 32, which failure prejudices the accused, may result in delay
in disposition of the case or disapproval of the proceedings. See
R.C.M. 905(b)(1) and 906(b)(3) concerning motions for appropri-
ate relief relating to the pretrial investigation.

The accused may waive the pretrial investigation. See sub-
section (k) of this rule. In such case, no investigation need be
held. The commander authorized to direct the investigation may
direct that it be conducted notwithstanding the waiver.

(b) Earlier investigation. If an investigation of the
subject matter of an offense has been conducted

before the accused is charged with an offense, and
the accused was present at the investigation and af-
forded the rights to counsel, cross-examination, and
presentation of evidence required by this rule, no
further investigation is required unless demanded by
the accused to recall witnesses for further cross-
examination and to offer new evidence.

Discussion

An earlier investigation includes courts of inquiry and similar
investigations which meet the requirements of this subsection.

(c) Who may direct investigation. Unless prohibited
by regulations of the Secretary concerned, an inves-
tigation may be directed under this rule by any
court-martial convening authority. That authority
may also give procedural instructions not inconsis-
tent with these rules.

(d) Personnel.

(1) Investigating officer. The commander direct-
ing an investigation under this rule shall detail a
commissioned officer not the accuser, as investigat-
ing officer, who shall conduct the investigation and
make a report of conclusions and recommendations.
The investigating officer is disqualified to act later
in the same case in any other capacity.

Discussion

The investigating officer should be an officer in the grade of
major or lieutenant commander or higher or one with legal train-
ing. The investigating officer may seek legal advice concerning
the investigating officer’s responsibilities from an impartial
source, but may not obtain such advice from counsel for any

party.

(2) Defense counsel.

(A) Detailed counsel. Except as provided in
subsection (d)(2)(B) of this rule, military counsel
certified in accordance with Article 27(b) shall be
detailed to represent the accused.

(B) Individual military counsel. The accused
may request to be represented by individual military
counsel. Such requests shall be acted on in accord-
ance with R.C.M. 506(b). When the accused is rep-
resented by individual military counsel, counsel
detailed to represent the accused shall ordinarily be
excused, unless the authority who detailed the de-
fense counsel, as a matter of discretion, approves a
request by the accused for retention of detailed



counsel. The investigating officer shall forward any
request by the accused for individual military coun-
sel to the commander who directed the investigation.
That commander shall follow the procedures in
R.C.M. 506(b).

(C) Civilian counsel. The accused may be rep-
resented by civilian counsel at no expense to the
United States. Upon request, the accused is entitled
to a reasonable time to obtain civilian counsel and to
have such counsel present for the investigation.
However, the investigation shall not be unduly de-
layed for this purpose. Representation by civilian
counsel shall not limit the rights to military counsel
under subsections (d)(2)(A) and (B) of this rule.

Discussion
See R.C.M. 502(d)(6) concerning the duties of defense counsel.

(3) Others. The commander who directed the in-
vestigation may also, as a matter of discretion, detail
or request an appropriate authority to detail:

(A) Counsel to represent the United States;
(B) A reporter; and
(C) An interpreter.

(e) Scope of investigation. The investigating officer
shall inquire into the truth and form of the charges,
and such other matters as may be necessary to make
a recommendation as to the disposition of the
charges. If evidence adduced during the investiga-
tion indicates that the accused committed an unchar-
ged offense, the investigating officer may investigate
the subject matter of such offense and make a rec-
ommendation as to its disposition, without the ac-
cused first having been charged with the offense.
The accused’s rights under subsection (f) are the
same with regard to investigation of both charged
and uncharged offenses.

Discussion

The investigation may properly include such inquiry into issues
raised directly by the charges as is necessary to make an appro-
priate recommendation. For example, inquiry into the legality of a
search or the admissibility of a confession may be appropriate.
However, the investigating officer is not required to rule on the
admissibility of evidence and need not consider such matters
except as the investigating officer deems necessary to an in-
formed recommendation. When the investigating officer is aware
that evidence may not be admissible, this should be noted in the
report. See also subsection (i) of this rule.

In investigating uncharged misconduct identified during the

pretrial investigation, the investigating officer will inform the
accused of the general nature of each uncharged offense investi-
gated, and otherwise afford the accused the same opportunity for
representation, cross examination, and presentation afforded dur-
ing the investigation of any charge offense.

(f) Rights of the accused. At any pretrial investiga-
tion under this rule the accused shall have the right
to:

(1) Be informed of the charges under
investigation;

(2) Be informed of the identity of the accuser;

(3) Except in circumstances described in R.C.M.
804(c)(2), be present throughout the taking of
evidence;

(4) Be represented by counsel;

(5) Be informed of the witnesses and other evi-
dence then known to the investigating officer;

(6) Be informed of the purpose of the
investigation;

(7) Be informed of the right against self-incrimi-
nation under Article 31;

(8) Cross-examine witnesses who are produced
under subsection (g) of this rule;

(9) Have witnesses produced as provided for in
subsection (g) of this rule;

(10) Have evidence, including documents or
physical evidence, produced as provided under
subsection (g) of this rule;

(11) Present anything in defense, extenuation, or
mitigation for consideration by the investigating of-
ficer; and

(12) Make a statement in any form.

(g) Production of witnesses and evidence; alterna-
tives.

(1) In general.

(A) Witnesses. Except as provided in subsec-
tion (9)(4)(A) of this rule, any witness whose testi-
mony would be relevant to the investigation and not
cumulative, shall be produced if reasonably availa-
ble. This includes witnesses requested by the ac-
cused, if the request is timely. A witness is
“reasonably available” when the witness is located
within 100 miles of the situs of the investigation and
the significance of the testimony and personal ap-
pearance of the witness outweighs the difficulty, ex-
pense, delay, and effect on military operations of



obtaining the witness’ appearance. A witness who is
unavailable under Mil. R. Evid. 804(a)(1)-(6), is not
“reasonably available.”

Discussion

A witness located beyond the 100-mile limit is not per se unavail-
able. To determine if a witness beyond 100 miles is reasonably
available, the significance of the witness’ live testimony must be
balanced against the relative difficulty and expense of obtaining
the witness’ presence at the hearing.

(B) Evidence. Subject to Mil. R. Evid., Section
V, evidence, including documents or physical evi-
dence, which is relevant to the investigation and not
cumulative, shall be produced if reasonably availa-
ble. Such evidence includes evidence requested by
the accused, if the request is timely and incompliance
with this rule. As soon as practicable after receipt of
a request by the accused for information that may
be protected under Mil. R. Evid. 505 or 506, the
investigating officer shall notify the person who is
authorized to issue a protective order under subsection
(9)(6) of this rule, and the convening authority, if
different. Evidence is reasonably available if its
significance outweighs the difficulty, expense, delay,
and effect on military operations of obtaining the
evidence.

Discussion

In preparing for the investigation, the investigating officer should
consider what evidence, including evidence that may be obtained by
subpoena duces tecum, will be necessary to prepare a thorough and
impartial investigation. The investigating officer should consider, as
to potential witnesses, whether their personal appearance will be
necessary. Generally, personal appearance is preferred, but the
investigating officer should consider whether, in light of the
probable importance of a witness’s testimony, an alternative to
testimony under subsection (g)(4)(A) of this rule would be
sufficient.

After making a preliminary determination of what witnesses will
be produced and other evidence considered, the investigating officer
should notify the defense and inquire whether it requests the
production of other witnesses or evidence. In addition to witnesses
for the defense, the defense may request production of witnesses
whose testimony would favor the prosecution.

Once it is determined what witnesses the investigating officer
intends to call, it must be determined whether each witness is
reasonably available. That determination is a balancing test. The
more important the testimony of the witness, the greater the
difficulty, expense, delay, or effect on military operations must be to
permit nonproduction. For example, the temporary absence of a
witness on leave for 10 days would normally justify using an
alternative to that witness’s personal appearance if the sole reason
for the witness’s testimony was to impeach the credibility of another
witness by reputation evidence, or to establish a mitigating character
trait of the accused. On the other hand, if the same witness was the
only eyewitness to the offense, personal appearance would be

required if the defense requested it and the witness is otherwise
reasonably available. The time and place of the investigation may be
changed if reasonably necessary to permit the appearance of a
witness. Similar considerations apply to the production of evidence,
including evidence that may be obtained by subpoena duces tecum.

If the production of witnesses or evidence would entail
substantial costs or delay, the investigating officer should inform the
commander who directed the investigation.

The provision in (B), requiring the investigating officer to notify
the appropriate authorities of requests by the accused for information
privileged under Mil. R. Evid. 505 or 506, is for the purpose of
placing the appropriate authority on notice that an order, as
authorized under subsection (g)(6), may be required to protect
whatever information the government may decide to release to the
accused.

(2) Determination of reasonable availability.

(A) Military witnesses. The investigating offi-
cer shall make an initial determination whether a
military witness is reasonably available. If the inves-
tigating officer decides that the witness is not rea-
sonably available, the investigating officer shall
inform the parties. Otherwise, the immediate com-
mander of the witness shall be requested to make the
witness available. A determination by the immediate
commander that the witness is not reasonably availa-
ble is not subject to appeal by the accused but may
be reviewed by the military judge under R.C.M.
906(h)(3).

Discussion

The investigating officer may discuss factors affecting reasonable
availability with the immediate commander of the requested wit-
ness and with others. If the immediate commander determined
that the witness is not reasonably available, the reasons for that
determination should be provided to the investigating officer.

(B) Civilian witnesses. The investigating officer
shall decide whether a civilian witness is reasonably
available to appear as a witness.

Discussion

The investigating officer should initially determine whether a
civilian witness is reasonably available without regard to whether the
witness is willing to appear. If the investigating officer determines
that a civilian witness is apparently reasonably available, the witness
should be invited to attend and, when appropriate, informed that
necessary expenses will be paid.

If the witness refuses to testify, the witness is not reasonably
available because civilian witnesses may not be compelled to attend
a pretrial investigation. Under subsection (g)(3) of this rule, civilian
witnesses may be paid for travel and associated expenses to testify at
a pretrial investigation. Except for use in support of the deposition of
a witness under Article 49, UCMJ, and ordered pursuant to R.C.M.
702(b), the investigating officer and any government representative
to an Article 32, UCMJ, proceeding does not possess authority to
issue a subpoena to compel against his or her will a civilian witness
to appear and provide testimony.



(C) Evidence generally. The investigating
officer shall make an initial determination whether
evidence is reasonably available. If the investigating
officer decides that it is not reasonably available, the
investigating officer shall inform the parties.

(i) Evidence under the control of the
Government. Upon the investigating officer’s
determination that evidence is reasonably available,
the custodian of the evidence shall be requested to
provide the evidence. A determination by the
custodian that the evidence is not reasonably available
is not subject to appeal by the accused, but may be
reviewed by the military judge under R.C.M.
906(b)(3).

Discussion

Evidence shall include documents and physical evidence that are
relevant to the investigation and not cumulative. See subsection
(9)(1)(B). The investigating officer may discuss factors affecting
reasonable availability with the custodian and with others. If the
custodian determines that the evidence is not reasonably available,
the reasons for that determination should be provided to the
investigating officer.

(if) Evidence not under the control of the
Government. Evidence not under the control of the
Government may be obtained through noncompulsory
means or by subpoena duces tecum issued pursuant to
procedures set forth in R.C.M. 703(f)(4)(B). A
determination by the investigating officer that the
evidence is not reasonably available is not subject to
appeal by the accused, but may be reviewed by the
military judge under R.C.M. 906(b)(3).

Discussion

A subpoena duces tecum to produce books, papers, documents,
data, electronically stored information, or other objects for a pretrial
investigation pursuant to Article 32 may be issued by the
investigating officer or counsel representing the United States. See
R.C.M. 703(f)(4)(B).

The investigating officer may find that evidence is not reasonably
available if: the subpoenaed party refuses to comply with the duly
issued subpoena duces tecum; the evidence is not subject to
compulsory process; or the significance of the evidence is
outweighed by the difficulty, expense, delay, and effect on military
operations of obtaining the evidence.

(D) Action when witness or evidence is not
reasonably available. If the defense objects to a deter-
mination that a witness or evidence is not reasonably
available, the investigating officer shall include a
statement of the reasons for the determination in the
report of investigation.

(3) Witness expenses. Transportation expenses
and a per diem allowance may be paid to civilians
requested to testify in connection with an investiga-
tion under this rule according to regulations pre-
scribed by the Secretary of a Department.

Discussion

See Department of Defense Joint Travel Regulations, Vol 2,
paragraphs C7055.

(4) Alternatives to testimony.

(A) Unless the defense objects, an investigating
officer may consider, regardless of the availability of
the witness:

(i) Sworn statements;

(ii) Statements under oath taken by tele-
phone, radio, or similar means providing each party
the opportunity to question the witness under cir-
cumstances by which the investigating officer may
reasonably conclude that the witness’ identity is as
claimed;

(iii) Prior testimony under oath;

(iv) Depositions;

(v) Stipulations of fact or expected
testimony;

(vi) Unsworn statements; and

(vii) Offers of proof of expected testimony
of that witness.

(B) The investigating officer may consider,
over objection of the defense, when the witness is
not reasonably available:

(i) Sworn statements;

(ii) Statements under oath taken by tele-
phone, radio, or similar means providing each party
the opportunity to question the witness under cir-
cumstances by which the investigating officer may
reasonably conclude that the witness’ identity is a
claimed;

(iii) Prior testimony under oath; and

(iv) Deposition of that witness; and

(v) In time of war, unsworn statements.
(5) Alternatives to evidence.

(A) Unless the defense objects, an investigating
officer may consider, regardless of the availability of
the evidence:

(i) Testimony describing the evidence;

(i) An authenticated copy, photograph, or
reproduction of similar accuracy of the evidence;

(iii) An alternative to testimony, when per-
mitted under subsection (g)(4)(B) of this rule, in
which the evidence is described;

(iv) A stipulation of fact, document’s con-
tents, or expected testimony;

(v) An unsworn statement describing the ev-
idence; or
(vi) An offer of proof concerning pertinent
characteristics of the evidence.
(B) The investigating officer may

consider, over objection of the defense, when the
evidence is not reasonably available;



(i) Testimony describing the evidence;

(ii) An authenticated copy, photograph, or
reproduction of similar accuracy of the evidence; or

(iii) An alternative to testimony, when

permitted under subsection (g)(4)(B) of this rule, in
which the evidence is described.

(6) Protective order for release of privileged in-
formation. If, prior to referral, the Government agrees
to disclose to the accused information to which the
protections afforded by Mil. R. Evid. 505 or 506 may
apply, the convening authority, or other person
designated by regulation of the Secretary of the
service concerned, may enter an appropriate pro-
tective order, in writing, to guard against the com-
promise of information disclosed to the accused. The
terms of any such protective order may include
prohibiting the disclosure of the information except
as authorized by the authority issuing the protective
order, as well as those terms specified by Mil. R.
Evid. 505(g)(1)(B) through (F) or 506(g)(2) through

).

(h) Procedure.
(1) Presentation of evidence.

(A) Testimony. All testimony shall be taken
under oath, except that the accused may make an
unsworn statement. The defense shall be given wide
latitude in cross-examining witnesses.

Discussion

The following oath may be given to witnesses:

“Do you (swear) (affirm) that the evidence you give shall be the
truth, the whole truth, and nothing but the truth (so help you
God)?”

The investigating officer is required to include in the report of
the investigation a summary of the substance of all testimony. See
subsection (j)(2)(B) of this rule. After the hearing, the investi- gating
officer should, whenever possible, reduce the substance of the
testimony of each witness to writing.

If the accused testifies, the investigating officer may invite but
not require the accused to swear to the truth of a summary of that
testimony. If substantially verbatim notes of a testimony or
recordings of testimony were taken during the investigation, they
should be preserved until the end of trial.

If it appears that material witnesses for either side will not be
available at the time anticipated for trial, the investigating
officer should notify the commander who directed the investiga- tion
so that depositions may be taken if necessary.

If during the investigation any witness subject to the code is
suspected of an offense under the code, the investigating officer
should comply with the warning requirements of Mil. R. Evid.
305(c), (d), and, if necessary, (e).

(B) Other evidence. The investigating officer
shall inform the parties what other evidence will be
considered. The parties shall be permitted to exam-
ine all other evidence considered by the investigat-
ing officer.

(C) Defense evidence. The defense shall

have full opportunity to present any matters in
defense, extenuation, or mitigation.

(2) Objections. Any objection alleging failure to
comply with this rule, except subsection (j), shall be
made to the investigating officer promptly upon dis-
covery of the alleged error. The investigating officer
shall not be required to rule on any objection. An
objection shall be noted in the report of investigation
if a party so requests. The investigating officer may
require a party to file any objection in writing.

Discussion

See also subsection (k) of this rule.

Although the investigating officer is not required to rule on
objections, the investigating officer may take corrective action in
response to an objection as to matters relating to the conduct of
the proceedings when the investigating officer believes such ac-
tion is appropriate.

If an objection raises a substantial question about a matter
within the authority of the commander who directed the investiga-
tion (for example, whether the investigating officer was properly
appointed) the investigating officer should promptly inform the
commander who directed the investigation.

(3) Access by spectators. Access by spectators to
all or part of the proceedings may be restricted or
foreclosed in the discretion of the commander who
directed the investigation or the investigating officer.
Avrticle 32 investigations are public hearings and should
remain open to the public whenever possible. When an
overriding interest exists that outweighs the value of
an open investigation, the hearing may be closed to
spectators. Any closure must be narrowly tailored to
achieve the overriding interest that justified the closure.
Commanders or investigating officers must conclude
that no lesser methods short of closing the Article 32
investigation can be used to protect the overriding
interest in the case. Commanders or investigating
officers must conduct a case-by-case, witness-by-
witness, circumstance-by- circumstance analysis of
whether closure is necessary. If a commander or
investigating officer believes closing the Article 32
investigation is necessary, the commander or
investigating officer must make specific findings of fact
in writing that support the closure. The written
findings of fact must be included in the Article 32
investigating officer’s report. Examples of overriding
interests may include: preventing psychological harm
or trauma to a child witness or an alleged victim of
a sexual crime, protecting the safety of a witness or
alleged victim, protecting classified material, and
receiving evidence where a witness is incapable of
testifying in an open setting.

(4) Presence of accused. The further progress of
the taking of evidence shall not be prevented and the
accused shall be considered to have waived the right to
be present, whenever the accused:

(A) After being notified of the time and place

of the proceeding is voluntarily absent (whether or
not informed by the investigating officer of the obli-



gation to be present); or

(B) After being warned by the investigating of-
ficer that disruptive conduct will cause removal from
the proceeding, persists in conduct which is such as
to justify exclusion from the proceeding.

(i) Military Rules of Evidence. The Military Rules of
Evidence do not apply in pretrial investigations under
this rule except as follows:

(1) Military Rules of Evidence 301, 302, 303, 305,
and Section V shall apply in their entirety.

(2) Military Rule of Evidence 412 shall apply in
any case defined as a sexual offense in Mil. R. Evid.
412(d).

(3) In applying these rules to a pretrial investigation,
the term “military judge,” as used in these rules, shall
mean the investigating officer, who shall assume the
military judge’s powers to exclude evidence from the
pretrial investigation, and who shall, in discharging this
duty, follow the procedures set forth in the rules cited
in paragraphs (1) and (2).

Discussion

With regard to all evidence, the investigating officer should exercise
reasonable control over the scope of the inquiry. See subsection (e)
of this rule. An investigating officer may consider any evidence,
even if that evidence would not be admissible at trial. However, see
subsection (g)(4) of this rule as to limitations on the ways in which
testimony may be presented. Certain rules relating to the form of
testimony that may be considered by the investigating officer appear
in subsection (g) of this rule.

Mil. R. Evid. 412 evidence, including closed hearing testimony,
must be protected pursuant to the Privacy Act of 1974, 5 U.S.C. §
552a. Evidence deemed admissible by the investigating officer
should be made a part of the report of investigation. See subsection
(1)(2)(C), infra. Evidence deemed inadmissible, and the testimony
taken during the closed hearing, should not be included in the report
of investigation and should be safeguarded. The investigating officer
and counsel representing the United States are responsible for
careful handling of any such evidence to prevent indiscriminate
viewing or disclosure. Although R.C.M. 1103A does not apply, its
requirements should be used as a model for safeguarding
inadmissible evidence and closed hearing testimony. The convening
authority and the appropriate judge advocate are permitted to review
such safeguarded evidence and testimony. See R.C.M. 601(d)(1).

(j) Report of investigation.

(1) In general. The investigating officer shall
make a timely written report of the investigation to
the commander who directed the investigation.

Discussion

If practicable, the charges and the report of investigation should
be forwarded to the general court-martial convening authority within
8 days after an accused is ordered into arrest or confine- ment.
Article 33.

(2) Contents. The report of investigation shall
include:

(A) A statement of names and organizations or
addresses of defense counsel and whether defense
counsel was present throughout the taking of evi-
dence, or if not present the reason why;

(B) The substance of the testimony taken
on both sides, including any stipulated testimony;

(C) Any other statements, documents, or mat-
ters considered by the investigating officer, or recit-
als of the substance or nature of such evidence;

(D) A statement of any reasonable grounds
for belief that the accused was not mentally
responsible for the offense or was not competent to
participate in the defense during the investigation;

Discussion
See R.C.M. 909 (mental capacity); 916(k) (mental responsibility).

(E) A statement whether the essential witnesses
will be available at the time anticipated for trial and
the reasons why any essential witness may not then
be available;

(F) An explanation of any delays in the
investigation;

(G) The investigating officer’s conclusion
whether the charges and specifications are in proper
form;

(H) The investigating officer’s conclusion
whether reasonable grounds exist to believe that the
accused committed the offenses alleged; and

(I) The recommendations of the investigating
officer, including disposition.

Discussion

For example, the investigating officer may recommend that the
charges and specifications be amended or that additional charges
be preferred. See R.C.M. 306 and 401 concerning other possible
dispositions.

See Appendix 5 for a sample of the Investigating Officer’s
Report (DD Form 457).

(3) Distribution of the report. The investigating
officer shall cause the report to be delivered to the
commander who directed the investigation. That
commander shall promptly cause a copy of the
report to be delivered to each accused.

(4) Objections. Any objection to the report shall
be made to the commander who directed the investi-
gation within 5 days of its receipt by the accused.
This subsection does not prohibit a convening au-

thority from referring the charges or taking other action
within the 5-day period.

(k) Waiver. The accused may waive an investigation
under this rule. In addition, failure to make a timely
objection under this rule, including an objection to
the report, shall constitute waiver of the objection.
Relief from the waiver may be granted by the inves-
tigating officer, the commander who directed the
investigation, the convening authority, or the mili-
tary judge, as appropriate, for good cause shown.

Discussion



See also R.C.M. 905(b)(1); 906(b)(3).

If the report fails to include reference to objections which
were made under subsection (h)(2) of this rule, failure to object to the
report will constitute waiver of such objections in the absence of
good cause for relief from the waiver.

The commander who receives an objection may direct that the
investigation be reopened or take other action, as appropriate.

Even if the accused made a timely objection to failure to produce
a witness, a defense request for a deposition may be necessary to
preserve the issue for later review.
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Independence

» Army as Client (1.13(g))
* Advisor (2.1)

o “..alawyer shall exercise
independent professional
judgment...”

e moral, economic, social, and political
considerations



Client Concerns

 Concerns regarding accused conduct
* Fairness to opposing party (3.4)
* Expediting litigation (3.2)



SJA Interactions

* Confidentiality (1.6)

* Supervision (1.10 and 5.1(d))
o Use of Chief, LA

* Conflicts (1.7)



Self-Care

e Competence (1.1)

* Declining/Terminating
Representation (1.16)



Miscellaneous Issues

 Gatekeeper to victim (4.2)

e (Candor (3.3)

e (Client under disability (1.14)
» Safeguarding property (1.15)
* Tribunal publicity (3.6)



PROFESSIONAL INDEPENDENCE — RULE 5.4

“Notwithstanding a lawyer’s status as
a commissioned officer ... a lawyer
detailed or assigned to represent an
individual [client] is expected to
exercise unfettered loyalty and
professional independence...”

“[T]he practice of law requires the
exercise of judgment solely for the
benefit of the client and free of
compromising influences and
loyalties...”

Discussion



)

ofessor and Vice Chair, Criminal Law




Sexual Assault Prevention
and Response

\WE &N HAVDLE THEGE

S S

HAIN o COMMAND




SHARP STATISTICS

Annual Report

FY 14: 1,100 (190 RR/910 UR)

FY 13: 2,149 (318 RR/1,831 UR)

FY 12:1,423 (174 RR/1,249 UR)

FY 11: 1,695 (301 RR/1,394 UR)

FY 13 Statistics

e 51%increase 2012-2013
e 5.3% occurred prior to service
e 1,831 Unrestricted

— 1,058 SM on SM

— 1,164 on post

— 251 more than a year old
e 318 Restricted

— 18% males

— 78% female



Victim Rights









§1711 — Prevention of entry into service of convicted sex
offenders

§1725— Min. requirements for SAPR personnel

] [ §1722 — Shortened RSP deadline

§1725 — SANE availability at MTFs

[ §1746 — Service Academy initial SAPR training ] [ §1731 — Additional RSP duties ] - —
§1733 — Review of SAPR training

§1726 — Added DOD SAPRO responsibilities

Prevention &
Response

recruits and trainees

§1735 — SecDef review of how sexual

[ §1741 — Regs on inappropriate conduct with recruits and trainees (mandatory separation processing) harassment is handled (EO vs. SAPRO?)

(
§1741 — Report to Congress on need for specific UCM) article regarding prohibited relationships with (

v \

evidence and records relating to sexual assault surveys

L J victims

§1704 — DC must go through TC to ] [ §1716 — Special Victims Counsel requirement

All phases of [ §1701 — Add Crime Victims’ Rights Act to UCM) ] [ i v

)
J
§1734 — SecDef review of retention of, and access to, ] [ §1721 — Verification of command climate [ §1747 — Completion of SF 86 by sexual assault ]

a court- r = — ) —
martial §1791— Crime Y|d|ms Rl.ghts Act §1703 — Eliminate SOL for sexua.l assault [ ST = e s ear e S
L implementing regulations J and sexual assault of a child
[ §1724 — NG & Reserve access to SARCs ] [ §1751 — Sense of Congress on command climate free of retaliation for allegations of sexual assault ]
§1712 — Expedited transfer for USCG [ §1715 —1G investigation of retaliation claims in sexual assault and sexual harassment cases ]
. §1743 — SecDef policy on use of 8-day incident 1 ( §1714 — Expanded whistleblower protection i
Reporting | report for alleged sexual assaults L (e.g., broadens unfavorable personnel actions and covered communications) J
4 = ' )
1713 — Guid t f. f d . . . _ . N
§ . widance on .rans erotan accuse §1709 — Service regulations to prohibit retaliation against members who report a criminal offense
following an allegation of sexual assault J | )
4 ' { '
§1723 — 50 year retention of restricted reports §1709 — Report due on establishing a new punitive article for retaliation offenses
. » \ v
Investigation [ §1732 — SecDef review of MCIO investigative practices ] §1742 — Immediate referral of sexual assault allegations to MCIO
[ §1752 — Sense of Congress on disposition of sex offenses via court-martial ] [ §1753 — Sense of Congress on discharge in lieu of court-martial ]
Pre-Trial §1708 — Elimination of “character and military §1702 — Complete revision of Article 32 §1744 — Review of decisions not to refer ]
service of accused” as a factor in disposition decision (now a probable cause “preliminary hearing”) sexual assaults J
e e e e e e e e e e e e e e e e e e e e e e e e e e e e e mm
Trial [ §1705 — Mandatory GCM jurisdiction for penetration offenses ] [ §1705 — Mandatory dismissal for DD for penetration offense convictions
J
e m s e e e e e e e e e e e e e e e s e e e e e e e e e e e e e e e e e e e e e
Post-trial §1702 — Complete revision to commander’s authority §1706 — Victim participation in clemency §1745 — Inclusion and command review of
to take post-trial action phase records of sex-related offenses
\. J

Effective . 25 Apr 14 24 Junl4 26 Dec 14
Immediate J 2014
dates [ (120 days) (180 days) (1year)




RIGHTS OF A VICTIM OF AN OFFENSE UNDER UCMJ
(1) The right to be reasonably protected from the accused.
(2) The right to reasonable, accurate, and timely notice of any of the following:

(A) A public hearing concerning the continuation of confinement prior to trial of the
accused.

(B) A preliminary hearing under section 832 of this title (article 32) relating to the
offense

(C) A court-martial relating to the offense

(D) A public proceeding of the service clemency and parole board relating to the
offense.

(E) The release or escape of the accused, unless such notice may endanger the safety
of any person.

(3) The right not to be excluded from any public hearing or proceeding described in
paragraph (2) unless the military judge or investigating officer, as applicable, after
receiving clear and convincing evidence, determines that testimony by the victim of an
offense under this chapter would be materially altered if the victim heard other testimony
at that hearing or proceeding

(4) The right to be reasonably heard at any of the following

(A) A public hearing concerning the continuation of confinement prior to trial of the
accused.

(B) A sentencing hearing relating to the offense.

(C) A public proceeding of the service clemency and parole board relating to the
offense.

(5) The reasonable right to confer with the counsel representing the Government at any
proceeding described in paragraph (2)

(6) The right to receive restitution as provided in law

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the dignity and privacy of
the victim of an offense under this chapter.

any person
who has
suffered
direct,
physical,
emotional,
o]§
pecuniary
harm




MILITARY PROTECTIVE ORDER

PRIVACY ACT STATEMENT

In accordance with the Privacy Act of 1974 (Public Law 93-579), this notice informs you of the purpose of the form and
how it will be used. Please read it carefully.

AUTHORITY: 5 U.S.C. 301, Departmental Regulations; 10 U.S.C. 136, Under Secretary of Defense for Personnel and
Readiness; and National Defense Authorization Act for Fiscal Year 1995, Sec. 534.

PRINCIPAL PURPOSE(S): To inform the service member and the protected person that the commanding officer is issuing
an order to the member prohibiting contact or communication with the protected person or members of the protected
person's family or household and directing that the member take specified actions that support, or are in furtherance of,
the prohibition.

ROUTINE USE(S): Any release of information outside of the Department of Defense shall be compatible with the
purposes for which thae information is baing collected and shall be in accordance with an established routine use for the
record system where the information is maintained.

DISCLOSURE: Voluntary. Failure to disclose/verify information will not delay either the issuance of the order or the
enforceability of the order,

1. SERVICE MEMBER 2. PROTECTED PERSON (important: see NOTE)

a. RANK | b. LAST NAME FIRST NAME Mi a. RANK | b, LAST NAME FIRST NAME MI
c. UNIT c. UNIT

d. INSTALLATION d. INSTALLATION

NOTE: Omit information in Item 2 that, if known to the service member in Item 1, could endanger the protected person.

3. INFORMATION SUPPORTING ISSUANCE OF THIS MILITARY PROTECTIVE ORDER

4. THE PROTECTED PERSON HAS ALSO BEEN ISSUED THE FOLLOWING COURT ORDERS:

a. Civil protection order issued (Date - YYYYMMDD) ,in Court,

County, State of

Property Settlement
’ b. Order issued (Datc - YYYYMMDD) ,in Court, perty

Custody and/or

County, State of
Y Visitation

DD FORM 2873, JUL 2004 PREVIOUS EDITION IS OBSOLETE. Adobe Professions 7.0




Pretrial Restraint

SEEENENN




Article 32

Purpose — Preliminary Hearing
— Probable Cause

— Jurisdiction

— Form of Charges

— Recommended Disposition

Judge Advocate when practicable
Victim cannot be compelled to testify

Recording available to victim



Article 60 Changes

e Maximum punishment
exceeds two years

e Adjudged sentence
includes:
— Punitive Discharge

— > six months
confinement




Section 1704

o If requested by * Upon notice by TC

victim of sex- to DC of name of
related offense alleged victim of
who is subject to sex-related
interview request,  offensewho TC
interview with DC intends to call to
shall only occur in  testify at 32 or
presence of TC, CM, DC shall
SVC, or VA request interview
with victim

through TC



Section 1705
Rape
Sexual Assault

Rape of a child Require

Sexual assault of GCM
a child

Forcible sodomy
Attempts thereof



Victim Input - Clemency

8. 1 did the right thing. I was sexually assaulted, and | reported it The defense did everything
they could to drag my name and character through the mud, and I still went to work and did my
job, often working with people who are Mr. and Mrs. Wilkerson’s friends. | haven't become
defensive. | won’t malign anyone in retaliation. I told the truth. The defense did the best with

what they had, and the prosecution did as well. ] believe in the judicial system and that both Mr,
Wilkerson and | received a fair trial, because cssentially, 1 was on trial as well.

Please allow the sentence to stand.

10 days after authenticated ROT and SJAR
(extension for no more than 20 days)

Waiver in writing






DoD Guidance

Department of Defense
DIRECTIVE

NUMBER 6495.01
January 23, 2012
Incorporating Change 1, April 30, 2013

USD(P&R)
SUBJECT: Sexual Assault Prevention and Response (SAPR) Program

eferences: See Enclosure 1

1. PURPOSE. This Directive reissues DoD Directive (DoDD) 6495.01 (Reference (a)),
pursuant to section 113 of title 10, United States Code (U.S.C.) (Reference (b)). to implement
DoD policy and assign responsibilitics for the SAPR Program on prevention, response, and
oversight to sexual assault.

2. APPLICABILITY. This Directive:
a. Applics to:

(1) OSD, the Military Departments, the Office of the Chairman of the Joint Chiefs of
Staff and the Joint Staff. the Combatant Commands, the Inspector General of the DoD (IG DoD).
the Defense Agencics. the DoD Ficld Activities, and all other organizational entitics within the
DoD (hereafter referred to collectively as the “DoD Components™)

(2) National Guard and Reserve Component members who are sexually assaulted when
performing active service, as defined in section 101(d)(3) of Reference (b), and inactive duty
training. Refer to DoD Instruction (DoDI) 6495.02 (Reference (¢)) for additional SAPR and
medical services provided to such personnel and cligibility criteria for Restricted Reporting

(3) Military dependents 18 years of age and older who are cligible for treatment in the
mulitary healthcare system., at nstallations 1n the continental United States (CONUS) and outside
of the continental United States (OCONUS), and who were victims of sexual assault perpetrated
by someone other than a spouse or intimate partner. The Family Advocacy Program (FAP)
(DoDD 6400.1 (Reference (d))) provides the full range of services to victims of domestic
violence who are sexually assaulted, 1 violation of Articles 120 (Rape and Sexual Assault) and
125 (Sodomy) of chapter 47 of Reference (b) (also known as and hereinafter referred to as “The
Uniform Code of Military Justice (UCMI)”), by someone with whom they have or have had an
intimate partner relationship. The installation SARC and the installation family advocacy

Department of Defense
INSTRUCTION

NUMBER 6495.02
March 28, 2013

g

ary 12, 2014

USD(P&R)

Sexual Assault Prevention and Response (SAPR) Program Procedures

See Enclosure 1

1. PURPOSE. This Instruction reissues DoD Instruction 6495.02 (Reference (am)). in accordance
with the authority in DoD Dircctives (DoDD) 5124.02 and 6495.01 (References (a) and (b))

a. Establishes policy and implements Reference (b) and assigns responsibilitics and provides
guidance and procedures for the SAPR Program (see Glossary in Reference (b))

b. Establishes the processes and procedures for the Sexual Assault Forensic Examination

(SAFE) Kit.

¢. Establishes the multidisciplinary Case Management Group (CMG) (see Glossary) and
provides guidance on how to handle sexual assault

d. Establishes SAPR minimum program standards, SAPR training requirements, and SAPR
requirements for the DoD Annual Report on Sexual Assault in the Military consistent with the
DoD Task Foree Report on Care for Vietims of Sexual Assanlt (Reference (¢)) and pursuant to

References (a) and (b).~ectienH3-snd-chaptesd47-ot4 — - —

7 fPRa . 1 Ao Laarzn and hae ap pafaread ta o g Codo oF
"} ehapter 47 of Referenee(d})- and Public Laws 106-65, 108-375, 109-
. 111-84, 111-383, aad-112-81, and 112-239 (References (¢) through (1) and

(a0))
e. Incorporates and cancels Directive-Type Memorandum (DTM) 11-063 (Reference (m)) and
DTM 11-062 (Reference (n))

2. APPLICABILITY. This Instruction applics fo:

a. OSD. the Military Departments, the Office of the Chawrman of the Jomnt Chiefs of Staff and
the Joint Staff, the Combatant Commands, the Inspector General of the Department of Defense
(IG DoD). the Defense Agencies, the DoD Field Activities, and all other organizational entities
within the DoD (hereinafter referred to collectively as the “DoD Components™)




Unrestricted

Ll

SPEAK

3' Restricted



DoDI 6495.02

—“Aunit commander
who receives an
unrestricted report
of a sexual assault
shall immediately
refer the matter to
the appropriate
MCIO”







Elevated Commander Involvement

e |nitial Disposition

e Collateral
Misconduct




AR 600-20

Rapid Action Revision (RAR) Issue Date: 20 September 2012

UNCLASSIFIED

Chapter 8

Appendix F (SARB)
Appendix G (SA Victim
Assistance Actions

Appendix H
(Confidentiality/RR)

Appendix | (Essential
Tasks for SA Response)

Appendix J (SAFE under
RR)



AR 27-10

Army Regulation 27-10

- « Para. 17-6

Military Justice

« Para17-14

« Para. 17-16

UNCLASSIFIED




Army Directive 2014-19

e Referral Decisions

— Next higher GCMCA is CA
and SJA agree not to
refer

— SA if GCMCA and SJA
disagree about referral
decision




Army Directive 2013-21

I
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SECRETARY OF THE ARMY
WASHINGTON

03 OCT 2014
MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Ammy Directive 2011-19 (Expedited Transfer or Reassignment Procedures
for Victims of Sexual Assault)

1. Reference: Memorandum, Under Secretary of Defense (Personnel and Readiness),
Subject: Expedited Transfer Procedures for Victims of Sexual Assault, dated May 6,
2011.

=Tt is Army policy that there is a presumption in favor of transferring or reassigning
sexual assault victim, at his/her request, following that victim's credible report of sexual
ult. Commanders and civilian leaders shall consider requests for transfer or
reassig expedited manner. This policy applies to all Soldj
being the victim of a sexua ssault Response and
Prevention (SHARP) Program shall take steps to ensure victims are informed of this
policy.

2. Itis Army policy that there is a presumption in favor of transferring or reassigning a
sexual assault victim, at his/her request, following that victim’'s credible report of sexual
assault. Commanders and civilian leaders shall consider requests for transfer or

4. For the purposes of this policy, a report of sexual assault is credible when the
commander (battalion or above), after considering all available evidence and the advice
of the supporting legal advisor, concludes that there are reasonable grounds to believe
that an offense constituting sexual assault has been committed against the person
requesting the transfer or reassignment. For purposes of this policy, a credible report is
limited to unrestricted reports of sexual assault.

5. Requests for a transfer or reassignment must be in writing. Victims are encouraged
to include any and all of their concerns in the written request to aid the commander in
understanding their needs and in making an appropriate decision.

6. In making a decision on a victim's request, the commander shall start with a
presumption in favor of transferring or reassigning the victim. A transfer or
reassignment includes, but is not limited to, the victim’s temporary or permanent
movement to a unit within the same battalion or brigade, to a unit within the same
division, to a unit on the same installation or to a unit at a different geographic location.
For Reserve Component members, a transfer or reassignment might include provisions




Manual For Courts-

Martial
MANUAL FOR o MRE 412
COURTS-MARTIAL
UNITED STATES
(202 EMTION)
 MRE 513
» MRE 514

 MRE 615



SEXUAL ASSAULT RESPONSE FLOWCHART

SEXUAL ASSAULT REPORTED TO

LAW ENFORCEMENT OR
COMMAND

-~

UNRESTRICTED REPORT

SARC NOTIFICATION & VA ASSIGNMENT

VA PROVIDES: CRISIS
INTERVENTION
REPORTING PROCESS

SPECIALVICTIM COUNSEL NOTIFICATION™
EXPEDITED TRANSFER REQUEST OPTIONS

RESOURCES AVAILABLE

MEDICAL CARE & SAFE

ONGOING VA AND MEDICAL SUPPORT

VWL ASSISTANCE
SVC ASSISTANCE

~ ~
MONTHLY CASE STATUS REPORTS TOVICITM

COMPLY WITH AR 600-20**

*SEE SVC APPOINTMENT CHART
**SEE ALSO DoDD 6495.01 AND 1030.01, DoDI 6495.02 AND 1030.02

—

SEXUAL ASSAULT REPORTED TO
SARC, VA, OR MEDICAL PERSONNEL

~

SARC NOTIFICATION & VA ASSIGNMENT

—

SEXUAL ASSAULT REPORTED TO
SPECIAL VICTIM COUNSEL OR LEGAL
ASSISTANCE ATTORNEY

VICTIM PROVIDED LEGAL ADVICE TO INCLUDE
OPTION TO MAKE RESTRICTED OR
UNRESTRICTED REPORT** ™

VA PROVIDES: CRISIS ™
INTERVENTION
REFPORTING PROCESS
SPECIAL VICTIM COUNSEL NOTIFICATION™
EXPEDITED TRANSFER REQUEST OPTIONS
RESOURCES AVAILABLE J

UNRESTRICTED
REPORT

NOTIFY LAW
ENFORCEMENT &
COMMANDER

RESTRICTED REPORT

(- _/

MEDICAL CARE & SAFE

“

2013 Special Victim Counsel Handbook

SARC PROVIDES
NON-PIl TO

COMMANDER

COMPLY WITH

AR 600-20**

-

VICTIM REFERRED TO SARC, VA, MEDICAL
PERSONNEL, LAW ENFORCMENT OR

COMMANDER IAW REPORTING DECISION, IF ANY

g

SPECIALVICTIM COUNSEL MAY:

ACCOMPANY TO AND ADVISE
CLIENTS DURING INTERVIEWS,
EXAMINATIONS, HEARINGS, AND
COURTS-MARTIAL PROCEEDINGS

REPRESENT CLIENT IN COURTS-
MARTIAL AS PERMITTED BY LAW

REFER TO TRIAL DEFENSE SERVICE
FOR COLLATERAL MISCONDUCT, IF
NECESSARY

ADVOCATE CLIENT'S INTEREST
WITH GOVERNMENT COUNSEL ON
DISPOSITION OPTIONS

ASSIST CLIENT WITH POST-TRIAL
SUBMISSIONSTO INCLUDE

ASSIST WITH VICTIM IMPACT
STATEMENTS

ADVISE CLIENT ON COLLATERAL
CIVILISSUES ARISING FROM THE
CRIME

PROVIDE LEGAL ASSISTANCE
SERVICES

*E*Chaplains, Legal Assistance Attorneys, and Special Victim
Counsel have privilege, which allows them to refuse to
disclose confidential communications. Victims may disclose
sexual assaults to chaplains, legal assistance attorneys, or
special victim counsel and those parties do not have to
reportthe assault to the commander, SARC, or law
enforcement. Chaplains and counsel as indicated should
explain SHARP and the role of SHARP victim advocates.
Victims may then choose if they would like to report the

sexual assault.

Appendix 9



Resources

https://jJagu.army.mil/bbcswebdav/institution/JAGU
%20Institution/webpages/SHARP/index.htm|

http://armypubs.army.mil/

http://www.dtic.mil/whs/directives/

http://www.sapr.mil/

http://www.defense.gov/home/features/2012/0912
sexual-assault/




SVC Course — View from the Bench

* |Introduction and Disclaimer
e Path to Success
e The 3 P’s






SVC Course — Key to Success in Court

Prepared Prompt Professional

Y 3 ®

CREDIBILTY
® W

1. Educate the Factfinder 2. Persuade the Factfinder

9

SUCCESS






Sentencing and Post-trial

MAJ Jeremy Stephens
Criminal law department



Objectives

-Pre-sentencing
-Post-trial submission
-Convening authority action

-Appeals



Getting a Sentence

Rules for
Court-
Martial

Principles of
Sentencing

Available

Commander .
Punishment




The Principles
of Sentencing

Punishment of the wrongdoer

Protection of society from the wrongdoer
Rehabllitation of the wrongdoer

General and specific deterrence

Preservation of good order and discipline
-RCM 1001(g) and DA PAM 27-9




The Sentencing Proceedings

* Government
— Matters in aggravation
» Good order and discipline/effect on the unit
* Victim Impact
—Rehab potential
* Defense
— Matters in extenuation
— Matters in mitigation
—Sworn/Unsworn testimony of the Accused



The Sentencing Proceedings

“The trial counsel may present evidence as to any
aggravating circumstances directly relating to or
resulting from the offenses of which the accused
has been found guilty. Evidence in aggravation
includes, but is not limited to, evidence of financial,
social, psychological, and medical impact on or cost
to any person or entity who was the victim of an
offense committed by the accused....”

RCM 1001(b)(4)



Aggravating?

Must be “directly related” or “resulting from”
Higher standard than mere relevance

Accused not responsible for a never-ending chain of
causes and effects



Available Punishment

No Punishment

Reprimand

Forfeiture of Pay

Fine

Reduction of Grade
Restriction

Hard Labor w/o Confinement
Confinement



Arriving at a Sentence

— Death: Unanimous

— Confinement > 10 years:
3/4

— Confinement <10 years:
2/3




When Do Punishments Start?

Forfeitures (adjudged and automatic)
— Earlier of: 14 days or CA Action

Reduction (adjudged and automatic)
— Earlier of: 14 days or CA Action

Restriction and Hard Labor w/o confinement
— CA Action

Confinement
— Immediately

Discharge
- After appeals



DEPARTMENT OF THE ARMY REPORT OF RESULT OF TRIAL
For use of this form, see AR 27-10; the proponent agency is OTJAG.

TO:
Commander, Headquarters, 54th Infantry Division and Fort Atterbury, Fort Atterbury, Indiana

1. Notification under R.C.M. 1101 and AR 27-10, paragraph 5-30 is hereby given in the case of the United States v

SGT Richard M. Archie, 000-11-2222, B Co, BSB, 3rd BDE, 54th ID, Fort Atterbury, IN

2. Trial by General court-martial on 20 June , 2011 gt Fort Atterbury, IN

convened by: CMCO Number 11 HQ, 54th Infantry Division and Fort Atterbury, dated 1 May 2011

3. Summary of offenses, pleas, and findings:

CH ART UCMJ SPEC BRIEF DESCRIPTION OF OFFENSE(S) PLEA FINDING
(See Attached Continuation Sheet)

4. SENTENCE:
Reduction to the grade of PVT (E1); total forfeiture of all pay and allowances; confinement thirty (30) months; and to be
discharged with a dishonorable discharge.

5. Date sentence adjudged and effective date of any forfeiture or reduction in grade (YYYYMMDD): 20110620/20110704

(See UCMJ Articles 57-58b and R.C.M. 1101.)

6. Contents of pretrial agreement concerning sentence, if any:
N/A




4. SENTENCE:
Reduction to the grade of PVT (E1); total forfeiture of all pay and allowances; confinement thirty (30) months; and to be
discharged with a dishonorable discharge.

5. Date sentence adjudged and effective date of any forfeiture or reduction in grade (YYYYMMDD): 20110620/20110704
(See UCMJ Articles 57-58b and R.C.M. 1101.)

6. Contents of pretrial agreement concerning sentence, if any:
N/A

7. Number of days of presentence confinement, if any: three (3) days

8. Number of days of judge-ordered administrative credit for presentence confinement or restriction found tantamount
to confinement, if any: N/A

9. Total presentence confinement credit toward post-trial confinement: three (3) days

10. Name(s) and SSN(s) of companion accused or co-accused, if any:
N/A

11. DNA processing is D is not required.
12. Conviction(s) does D does not require sex offender registration.
CF:

Unit Commander; Commander, Confinement Facilty; Fort Atterbury Trial Defense Service; Military Justice Division; Military
Judge; SJA, Fort Atterbury; 176th Finance Battalion; 516th Personnel Support Battalion.

TYPED NAME WE
George Harrison q m'

RANK BRANCH OF SERViet

Captain U.S. Army

DA FORM 4430, MAY 2010 PREVIOUS EDITION IS OBSOLETE. APD PE v1.00ES



DEPARTMENT OF THE ARMY REPORT OF RESULT OF TRIAL CONTINUATION SHEET
United States v. SGT Richard M. Archie
B Company, Brigade Support Battalion, 3rd Brigade, 54th Infantry Division
Fort Atterbury, Indiana

3. Summary of offenses, pleas, and findings:

CH ART UCMJ SPEC BRIEF DESCRIPTION OF OFFENSES PLEA FINDING
I ) The Inthat Sergeant Richard M. Archie, U.S. Army, did, at G G
or near Fort Atterbury, Indiana, on or about 25 March
2011, violate a lawful general regulation, to wit: Army
Regulation 600-20, paragraph 4-14.b, dated 18 March
2008, by wrongfully engaging in a relationship with
Private (E-2) T. V., U.S. Army, that compromised or
appeared to compromise the integrity of his supervisory
authority, or created an actual or clearly predictable
adverse impact on discipline, authority, or morale.

T 120 The Inthat Sergeant Richard M. Archie, U.S. Army, did, at NG G
or near Fort Atterbury, Indiana, on or about 25 March
2011, cause Private (E-2) T. V., U.S. Army, to engage in
a sexual act, to wit: penetration of her vulva by his penis,
by using strength and restraint applied to Private V
sufficient that she could not avoid or escape the sexual
conduct.

11T 134 The Inthat Sergeant Richard M. Archie, U.S. Army, did, at G G
or near Fort Atterbury, Indiana, on or about 25 March
2011, wrongfully provide alcoholic beverages to another
person, to wit: Private (E-2) T. V., U.S. Armv. when he



Sex Offender Registration

AR 27-10, Ch 24-2

DoDI 1325.7




Forfeitures

= Adjudged forfeitures
=" The sentence of the court
= Automatic forfeitures

" Triggered upon reaching a certain sentence



= Deferment

= Accused gets paid
until action

= Applies to both
automatic and
adjudged forfeitures

= \Waiver

" Accused’s dependents
get paid for up to six
months at any point
after trial

" Only applies to
automatic




Affecting Forfeitures

I B E—

SENTENCE 14 DAYS ACTION 6 MONTHS

ADJUDGED AFTER AFTER
TRIAL ACTION



Affecting Forfeitures

~ R
No Forfeitures
J In Effect .
- S
SENTENCE 14 DAYS ACTION 6 MONTHS
ADJUDGED AFTER AFTER

TRIAL ACTION



Affecting Forfeitures

Automatic
g ~ and Adjudged .

No Forfeitures can be

Deferred; Waiver
In Effect A ’ e
can be used for
- /L Automatic Only
SENTENCE 14 DAYS ACTION 6 MONTHS
ADJUDGED AFTER AFTER

TRIAL ACTION



Affecting Forfeitures

Can only affect

Automatic Adjudged by
_ y o andAdjudged . - syspension,
No Forfeitures oan .be - Disapproval, or
2 n Effact ~ Deferred; Waiver < commutation:
can be used for Can still Waive
L J \ AutomaticOnly .~/ \ the Automatic 7
SENTENCE 14 DAYS ACTION 6 MONTHS
ADJUDGED AFTER ATTER

TRIAL ACTION



Affecting Forfeitures

Can only affect

Automatic Adjudged by
_ y o andAdjudged . - syspension,
No Forfeitures can be - Disapproval, or
2 n Effact ~ Deferred; Waiver < commutation:
can be used for Can still Waive

- AutomaticOnly / \  ihe Automatic =~

|__I__ e |

14 DAYS ncloN 6 MONTHS
AFTFR AFTER
ACTION
SENTENCE HRIAL
ADJUDGED:
DD, 2 years, TF Defer Auto. & Adj. Waive Auto. for 6 Months

| | Until Action (~5 months) | Disapprove Adjudged |
| I | |
1 Jun 14 15 Jun 14 1 Dec 14 1 Jun 15




TYPE OF FORFEITURE

ADJUDGED
(1) By MJ or Panel
(2) Maximum Amount:
(a) GCM: all pay and allowances

(b) SPCM: 2/3rds pay only

WAIVER AND DEFERRAL OF
ADJUDGED AND AUTOMATIC FORFEITURES

FIRST 14
DAYS
AFTER
TRIAL

No
forfeitures
cflfect

14 DAYS AFTER TRIAL UNTIL
INITIAL ACTION

DEFER: Art. §7(a)(2), RCM 1101(c)

(1) Only valid until action or il
rescinded carlier

(2) Moncy goes to the accused

(3) No sua sponte deferments

INITIAL ACTION TO 6 MONTHS
AFTER INITIAL ACTION
RCM 1107(d):
(1) DISAPPROVE
(2) COMMUTE/MITIGATE:
(¢.g., reduce from total to certain dollar

amount)

(3) SUSPEND

AUTOMATIC

(1) Applies if:
(a) Discharge & any confinement™
(b) Confinement > 6 months
(¢) Death

(2) Amount:
(a) GCM: all pay and allowances
(b) SPCM: 2/3rds pay only

*If only a punitive discharge is adjudged,
Article 58b has no effect on pay and

allowances. See RCM 1003(b)(2) Discussion

No
forfeitures in
effect

DEFER: Art 57(a)(2), Art. 58b(a)(1),
RCM 1101(c)

(1) Only valid until action or if
rescinded earlier

(2) Money goes to the accused

(3) No sua sponie deferments
WAIVE: Art. 58b(a)(2), RCM 1101(d)

(1) Goes to dependents only

(2) Valid for up to 6 months, duration
of confinement, or E'TS, whichever
comgs first.

(3) CA can waive sua sponte

WAIVE: Art.58b(a)(2), RCM 1101(d)
(1) Goes to dependents only
(2) Valid for up to 6 months, duration
of confinement, or ETS, whichever

comes first

(3) CA can waive sua sponte

This chart should be read in conjunction with United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002).

Note: All entitlement to pay and allowances ceases at ETS.

3 March 2010




RCM 1103

Trial Report of Prepare
Complete Result of Trial ROT
RCM 1106
SJAR to | SJAR o SJAR to
Victim | Accused DC

Post-trial : SJAR, Submissions,
Submissions Addendum & Addendum to CA

RCM 1105/1106 RCM 1107

Errata

Appellate Prom Order
Review

CA Action

RCM 1107/1108






RCM 1103

Trial Report of Prepare
Complete Result of Trial ROT
RCM 1106
SJAR to | SJAR o SJAR to
Victim | Accused DC

Post-trial : SJAR, Submissions,
Submissions Addendum & Addendum to CA

RCM 1105/1106 RCM 1107

Errata

Appellate Prom Order
Review

CA Action

RCM 1107/1108



Staff Judge Advocate’s Recommendation

*Report of Result of Trial

*Copy or Summary of the PTA

Recommendations for clemency by the sentencing
authority made in conjunction with the announced
sentence

*SJA’'s concise recommendations

*Copy of victim submission

RCM 1106(d)(3)



Article 60 changes

Victim role in clemency

“In any case in which findings and sentence have
been adjudged for an offense that involved a victim,
the victim shall be provided an opportunity to
submit matters for consideration by the convening
authority or by another person authorized to act
under this section before the convening authority or
such other person takes action under this
subsection.”




R.C.M. 1105A (a)-(d)
Victim role in clemency

-In writing signed by the victim

-10 days after receiving SJAR

-To the convening authority; through SJA






Defense submission

e 10-day deadline
e Optional 20-day extension

* Contents: 1105/1106 Matters

— Memo from DC
— Letter from Accused
— Clemency matters






Prepare
ROT

Trial Report of
Complete Result of Trial

RCM 1101-
Deferral

RCM 1106

Errata

ROT to ROT to
Accused DC

Post- trlal SJAR, Submissions,

Submissions T Addendum smmmd & Addendum to CA
RCM 1105/1106 RCM 1107

CA Action

RCM 1107/1108

SJAR to SJAR to
Accused DC

Appellate

Prom Order
Review




R.C.M. 1106(f)(7)

“When new matter is introduced after the
accused and counsel for the accused have
examined the recommendation however,
the accused and counsel for the accused
must be served with the new matter and
given 10 days from service .. . In which to
submit comments.”



Convening authority must consider

-Result of trial

-SJA recommendation

-Matters submitted by the accused

-Matters submitted by the victim
RCM 1107



Article 60

“(c)(1) ... The convening authority
or other person taking such action, in
his sole discretion, may approve,
disapprove, commute, or suspend
the sentence in whole or in part.”




Article 60

“(c) ... (3)Action on the findings of a court-martial
by the convening authority or other person acting
on the sentence is not required. However, such
person, in his sole discretion, may—

(A)dismiss any charge or specification by setting
aside a finding of guilty thereto; or

(B)change a finding of guilty to a charge or
specification to a finding of guilty to an offense
that is a lesser included offense of the offense
stated in the charge or specification.”




New Article 60
Findings

§ 1702(b)(3)(B)

“(B) If the convening authority or another person authorized to act Cannot dismiss a finding
under this section acs on the findings of o court-martial, the con- ’

vening authorily or other person unless a qual IfYI ng offense
‘i) may not dismiss any charge or specification, other than

 charge or specificalion for a qualifying offense, by

aside a [inding 0 gm!vl erelo; or
‘(i) may not change a finding of guilly to a charge or speci-
fication, other than flmrgp or specification for a qualifying of
fense, Lo a finding of guilly lo an offense thal is  lesser in
cluded offense of the offense stated in the charge or specifica-
fion,




New Article 60
Findings

§ 1702(b)(3)(C)

“(C) J’f the convening authority or another person authorized to act

under this section acts on the findings to dismiss or change any
(other than a gualifs

*hargp 0r Sped “zfu*at.rmi ﬁu (LIt ufﬁ*nw
provide, af thal

r*n#r’) the convening authorily or other person shal
same time, a written explanation of the reasons for such action. The

Can dismiss a non-qualifying, just put in writing



New Article 60

Findings

§ 1702(b)(3)(D)

“XD)i) In this subsection, the term ‘qualifying offense’ means, ex-

0 clause (i1), an

cept in the case of an offense excluded pursuan
o/fpmw under this chapter for which—
“(I) the maximum sentence of confinement that may be ad-
/udg& od does not exceed two years; and
“(11) the sentence adjudged does not include dismissal, a dis-
honorable or bad-conduct discharge, or confinement for more

than six months.
“(it) Such term does not include any of the following

“(I) An offense under subsection (a) or (b) o "section 920 of
this title (article 120).

“(I1) An offense under section 920b or 925 of this title (articles
120b and 125).

“(Il) Such other offenses as the Secretary of Defense may
specify by regulation.

-Maximum sentence
does not exceed two
years; AND

-Sentence adjudged does
not include a dismissal,
dishonorable or bad-
conduct discharge; or
more than six months

-Any offense under Art.
120, Art. 120b; or Art.
125; or other offenses
specified by SECDEF



New Article 60

Sentence

§ 1702(b)(4)(A)

“(4)(A) Except as provided in subparagraph (B) or (C), the con-
vening authority or another person authorized to act under this sec-
tion may not df'-,nppmw commitle, or HHH[H’HE{ in whole or tn part

an adjudged sentence of confinement for more than six months or
a sentence of dismissal, dishonorable discharge, or bad conduct dis-

charge.

If the sentence is for more than six months confinement, or a
sentence of dismissal, dishonorable discharge or bad-conduct

discharge, cannot disapprove, commute etc.



New Article 60

Sentence
§ 1702(b)(4)(B) “Substantial Assistance”

Can reduce, including mandatory dishonorable
discharge, if trial counsel recommends reduction
based on substantial assistance

“(B) Upon the recommendation of the trial counsel, in recognition
of the substantial assistance by the accused in the investigation or
prosecution of another person who has commitled an offense, the

convening authority or another person authorized to act under this
section j}ﬂu have the authorily to disapprove, commute, or suspend
the adjudged sentence in whole or in part, even with respect to an
offense for which a mandatory minimum sentence exists.




New Article 60

Sentence
§ 1702 ( b) (4) (C) , {,I i pre* LI agrppmpn 1S Deen enlered 1nko }' A COn-

vening authority and the accused, as authorized by Rule for Courls-

“Pre-Trial Agreement” fartial 705, theconuening authority or another person quthorized

0 act under this section shall have the authority to approve, dis
ipprove, commule, or suspend a senlence in whole or in parl pursu-

Can reduce tlme pursuant ant to the terms of the pre-trial agreement, subject to the fo owing
V4

mutatmns or convictions of offenses that mvolve a mandaturv min-

to terms of a pre-trial mum snlenc
P (1) If a mandatory minimum sentence of a dishonorable dis-
agreement ¢ hmge’ applies to an offense for which the accused has been con-

vicled, the convening authority or another person authorized fo
act under this section may commute the dishonorable discharge
to a bad conduct discharge pursuant to the terms of the pre-

Cannot block a discharge, rial greemen
but can make a DD a BCD. “(it) Except as provided in clause (1), if @ mandatory min-

imum sentence applies to an offense fur ‘which the accused has
been convicled, the convening authority or another person au-
thorized to act under this section may nol disapprove, otherwise
commule, or suspend the mandamn' minimum sentence in

whole or i in part, unless authorized lo do so under subpara-
aph (B
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2015 NDAA changes?

House-passed version

-Mandatory two years confinement for rape
and sexual assault

Senate-proposed version

-Clarifies convening authority’s role post trial



Prepare
ROT

Trial Report of
Complete Result of Trial

RCM 1101-
Deferral

RCM 1106

Errata

ROT to ROT to
Accused DC

Post- trlal SJAR, Submissions,

Submissions T Addendum smmmd & Addendum to CA
RCM 1105/1106 RCM 1107

CA Action

RCM 1107/1108

SJAR to SJAR to
Accused DC

Appellate

Prom Order
Review




ACTION
DEPARTMENT OF THE ARMY

Headquarters, 54th Infantry Division and Fort Atterbury
Fort Atterbury, Indiana

3 October 2013

Support Battalion, 3rd Brigade, 54th Infantry Division, Fort Atterbury, Indiana, only so much of
the sentence as provides for reduction to Private E1, confinement for thirty months, and a

Dishonorable Discharge 1s approved and, except for that part of the sentence extending to
Dishonorable Discharge, will be executaﬂ. The automatic and adjudged forfeitures of all pay
and allowances were deferred effective 24 July 2013 and the deferments are terminated on this
date. The automatic forfeiture of all pay and allowances required by Article 58b, UCMI is
waived effective this date for a period of six months with direction that these funds be paid to the
daughter of the accused, Miss Taylor Armstrong. The accused will be credited with three days
of confinement against the sentence to confinement.

REX LLOYD




DNA Processing Required. 10 U.S.C. § 1565

DEPARTMENT OF THE ARMY

HEADQUARTERS, 54th INFANTRY DIVISION AND FORT ATTERBURY
FORT ATTERBURY, INDIANA 23801

GENERAL COURT-MARTIAL ORDER 3 October 2013
NUMBER 17

Sergeant (E-5) Richard M. Archie, 000-11-2222, U.S. Army, B Company, Ist Brigade Support
Battalion, Fort Atterbury, Indiana, was arraigned at Fort Atterbury, Indiana on the following
offenses at a general court-martial convened by Commander, 54&11 Infantry Division and Fort
Atterbury.

Charge I. Article 92. Plea: Guilty. Finding: Guilty.

Specification 1: In that Sergeant Richard M. Archie, U.S. Army, did, at or near Fort Atterbury,
Indiana, on or about 22 March 2013, violate a lawful general regulation, to wit: Army
Regulation 600-20, paragraph 4-14b, dated 18 March 2008, by wrongfully engaging in a
relationship with Private (E-2) T.V., U.S. Army, that compromised or appeared to compromise
the integrity of supervisory authority, or created an actual or clearly predictable adverse impact
on discipline, authority or morale. Plea: Guilty. Finding: Gulty



SENTENCE

The sentence was adjudged on 17 June 2013. To be reduced to the grade of Private (E-1), total
forferture of all pay and allowances, confinement for thirty months, and to be discharged with a
dishonorable discharge.

ACTION

In the case of Sergeant (E-5) Richard Archie, 000-11-2222, U.S. Army, B Company, 1st Brigade
Support Battalion, Fort Atterbury, Indiana, only so much of the sentence as provides for
reduction to Private E1, confinement for thirty months, and a Dishonorable Discharge 1s
approved and except for that part of the sentence extending to Dishonorable Discharge, will be
executed. The automatic and adjudged forfeiture of all pay and allowances were deferred
effective 24 June 2013 and the deferments are termiated on this date. The automatic forferture
of all pay and allowances required by Article 58b, UCMJ 1s waived effective this date for a
period of six months with direction that these funds be paid to the daughter of the accused, Miss
Taylor Armstrong. The accused will be credited with three days of confinement against the
sentence to confinement.

BY COMMAND OF MAJOR GENERAL LLOYD:



pre
Court

Court of
Appeals for the
Armed Forces

Service Courts of
Criminal Appeals

Trial Courts



What can be appealed

Sentence extends to

-death
-dismissal, dishonorable discharge or bad-conduct discharge
-or more than 1 year in jalil

Article 66(b)(1)



What can be appealed

Any case the Judge Advocate General sends to the court

U.S. v. Ali, 71 M.J. 256 (C.A.A.F. 2012)

Article 69(d)



What can be appealed

An accused can always choose to withdraw appeal, except death

Article 61



Where are appeals heard
Courts of criminal appeals (CCA's)
-Article 66

Court of Appeals for the Armed Forces (CAAF)
-Accused requests; TJAG certifies, death

Supreme Court

Article 66-67a



How is the review conducted

Timelines for decisions

ACCA 6 months from action

CAAF 12-15 months
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Government




Government Appeals

1. Qualifying Proceeding
AND
2. Qualifying Ruling



Qualifying proceeding:

CAUTION: NOT TO BE USED FOR THIS IS AN IMPORTANT RECORD. ANY ALTERATIONS IN SHADED
IDENTIFICATION PURPOSES SAFEGUARD IT AREAS RENDER FORM VOID

CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY

NAME (Last, First, Middie) 2. DEPARTMENT, COMPONENT AND BRANCH 3. SOCIAL SECURITY NO.
a. GRADE, RATF OR RANK 1 S. DATE OF BIRTH (YYMMDOD) 6. RESERVE OBLIG. TERM. DATE
Bay

ENTRY INTO ACTIVE DUTY 7.0 HOME OF RECORD AT TIME OF ENTRY (City and state, or complete
address if known)

8.a LAST DUTY ASS MENT AND MAJOR COMMAND

COMMAND TO WHICH TRANSFERRED 10. SGLI COVERAGE
Amount: $

TT.PRIMARY SPECIALTY (List number. (it and years and months in | 12. RECORD OF SERVICE Year(s) | Month(s)
specialty. List additional specialty numbers and titles involving ere . TR
periods of one or more years. a. Date Entered AD This Pernod

!
@

T Foreign Service
g Sea Service

n Effectve Date of Pay Grade

13. DECORATIONS, MEDALS, BADGES, CITATIONS AND CAMPAIGN RIBBONS AWARDED OR AUTHORIZED (All periods of service,

©_Total Prior Inactive Service ||

14. MILITARY EDUCATION (Course title, number of weeks, and month and year completed)

15.0. MEMBE 4 : - 00 GRADUATE OR | o | 16. DAYS ACCRUED LEAVE PAID

A TREATMENT wivrn 30 0avs rmion 10 seraranon] [ve | L ]

) o, o ver asrams | [ves] [wo F22. OFFICIAL AUTHORIZED TO SIGN (Typed neme, grade, title

SIGNATURE OF MEMBER BEING SEPARATED signature)

DD Form 214, NOV 88 Previous editions are obsolete. MEMBER -1




Qualifying Ruling
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Army Regulation 27-10
Y *

Legal Services

Military Justice



=J. APPedIS unaer Articie ©

a. A trial counsel will not file a notice of appeal with the Chief. GAD. under RCM 908 unless authorized to do so
by the GCMCA or the SJA. Appeals forwarded under RCM 908(b)(6) will be sent to the Chief, Government Appellate
Division, JALS-GA, U.S. Army Legal Services Agency, HQDA, 9275 Gunston Road, Fort Belvoir, VA 22060-5546.
The Chuef, GAD, will, after coordination with the Assistant Judge Advocate General for Military Law and Operations,
decide whether to file the appeal with USACCA and will notify the trial counsel of this decision by expeditious means.

b. The trial counsel will serve a certificate of notice of appeal under RCM 908(b)(3) on the mulitary judge. The
certificate will reflect the date and time of the mulitary judge’s ruling or order from which the appeal 1s taken, and the
time and date of service on the military judge.

c. The matters forwarded under RCM 908(D)(6), including an origmal and three copies of the verbatim record of
trial (only those portions of the record that relate to the 1ssue to be appealed), together with the certificate of notice of
appeal, will be forwarded to the Chief, GAD, within 20 days from the date written notice of appeal 1s filed with the
trial court. If the decision 15 made not to file the appeal with the USACCA, the Chief, GAD, will return all copies of
the record to the trial counsel.

d. Followmg a decision of the USACCA, the Clerk of Court will notify the mulitary judge and the convening
authority, who will ensure the accused is notified promptly as required by RCM 908(c)(3). Whether the accused s



UNITED STATES
NOTICE OF APPEAL
V. PURSUANTTO R.C.M. 908
XXXXXXXXXXXXXXXXXX
XXX.U.S. Amy

Company, Regiment

b 6.2.5.9.90.6.0.9.89.6.9.¢69.0.9.1

Fort Sam Houston, Texas

24 December 2008

N’ N N NN NN NN

1. The Government provides notice to the Military Judge and Defense pursuant to Rule for
Courts Martial (R.C.M.) 908 that the Government will appeal, in accordance with Article 62,
Uniform Code of Military Justice, the Military Judge's ruling, issued at approximately 1515
hours on 23 December 2008, in United States v. XXXXXXXXXXXXXX.

2. Colonel Xxxxxxxxx, in his’her capacity as the Staff Judge Advocate, Fort Sam Houston, has
authorized this notice of appeal in accordance with Army Regulation 27-10.

3. The subject of the government appeal will be the Military Judge's ruling (to exclude evidence
) (to dismiss Specification X of Charge X.)

4. The Military yudge’s ruling (terminates the proceedings with respect to a charge or
specification, and is therefore immediately appealable under Article 62(a)(1)(A), UCMI)
(excludes evidence that is substantial proof of a fact material in the proceeding, and is therefore
immediately appealable under Article 62(a)(1)(B), UCMJ).

5. The Government understands, in accordance with R.C.M. 908(b)(4), that upon receipt of this
notice the Military Judge shall not conduct any further session on the issues involved in this
appeal, pending disposition of this appeal by the Army Court of Criminal Appeals.

6. I certify that this appeal is not being filed for the purpose of delay.




Rule 21.
APPEAILS BY THE UNITED STATES

(a) Restricted Filing. Only a representative of the govern-
ment designated by the Judge Advocate General of the respective
service may file an appeal by the United States under Article 62.

(b) Counsel. Counsel must be qualified and appointed, and
give notice of appearance in accordance with these rules and those
of the Judge Advocate General concerned.

(c) Form of Appeal. The appeal must include those documents
specified by Rule for Courts-Martial 908 and by applicable regula-
tions of the Secretary concerned. A certificate of the Notice of
Appeal described in Rule for Courts-Martial 908(b) (3) must be
included. The cextificate of service must reflect the date and
time of the military Jjudge's ruling or order from which the appea:
is taken, and the time and date of service upon the military
judge.




The All Writs Act
28 U.S.C. 1651

LRM v. Kastenberg 72 M.J. 364
CCR v. United States (etal.) 72 M.J. 126

U.S. v. McDowell (etal.) — MJ.

1) Is the requested writ, “in aid of” jurisdiction?

2) Is the writ necessary or appropriate



Objectives

-Pre-sentencing
-Post-trial submission
-Convening authority action

-Appeals



Sexual Offenses under the UCI\/IJ

MAJ Aimee M. Batefnar
Criminal Law Department




Article 120
...and 120b, 120c, 134...

* Pre-2007: Appendix 27 (Red Tab)

— Rape, Carnal Knowledge, “Indecent” crimes
* 2007-2012: Appendix 28 (Red Tab)

— All sex crimes moved to Article 120

* Post-June 28, 2012 — page IV-68 of the
“Punitive Articles”

— What is missing?



The Stuff That’s Missing

[Note: The subparagraphs that w ould nonnall\ ad-
dress glements, explanation, less lec ‘
maximum punishments. and sample specifications
are generated under the President’s authority to pre-
scribe rules pursuant to Article 36. At the time of

publishing this MCM, the President had not pre-
scribed such rules for this version of Article 120.
Practitioners should refer to the appropriate statutory
language and, to the extent practicable, use Appen-
dix 28 as a guide.




The Stuff That’s Missing (no longer)

Maximum Punishment
e Executive Order 13543 of May 15, 2013

Sec. 2. Part IV of the Manual for Courts-Martial, United States, is amended as follows:

* For Article 120 (Paragraph 45, Part IV, MCM)

“e. Maximum punishment.

(1) Rape. Dishonorable discharge. forfeiture of all pay and allowances, and confinement for life
without eligibility for parole.
(2) Sexual assault. Dishonorable discharge. forfeiture of all pay and allowances. and confinement for

30 years.

(3) Aggravated sexual contact. Dishonorable discharge, forfeiture of all pay and allowances, and
confinement for 20 years.

(4) Abusive sexual contact. Dishonorable discharge, forfeiture of all pay and allowances, and
confinement for 7 years.”

* Also, see Military Judges’ Benchbook



The Stuff That’s Missing (still...)

Everything Else
* The remaining subparagraph of Paragraph 45,
Part IV (b, c., d., f.)

* In the interim:

Military

UNOFFICIAL
This version contains all

approved changes as of
12 June 2014

Judges’
Benchbook

(through Change 14-12).




Art 120 (and 120a, 120b, 120c) (2012)

ADULT CRIMES (Art 120) STALKING (Art 120a)
RAPE CHILD CRIMES (Art 120b)
SEXUAL ASSAULT «  RAPE OF A CHILD
AGGRAVATED SEXUAL CONTACT +  SEXUAL ASSAULT OF A CHILD
ABUSIVE SEXUAL CONTACT * SEXUAL ABUSE OF A CHILD

*Forcible Sodomy (Art 125)

OTHER SEXUAL MISCONDUCT (Art 120c)

* INDECENT VIEWING, VISUAL RECORDNG, OR BROADCASTING

* FORCIBLE PANDERING

Effective 28 June 2012
* INDECENT EXPOSURE *Effective 26 December 2014



CONDUCT

ADULT CRIMES

ABUSIVE AGGRAVATED
SEXUAL SEXUAL
CONTACT CONTACT

FORCE/CIRCUMSTANCE




ADULT CRIMES

RAPE

30

ABUSIVE AGGRAVATED
SEXUAL SEXUAL
CONTACT CONTACT
7 20

Lower degree of force -

Sexual Contact




ARTICLE 120 (2007)

ARTICLE 120 (2012)

Contact* between penis and
vulva (*penetration however
slight)

Penetration* of the genital
opening of another

By a hand, finger, or any
object

With the intent to:

a. Abuse, humiliate, harass, or

degrade any person or
b. Arouse or gratify the sexual
desire of any person.

Contact® between penis and
vulva or anus or mouth
(*penetration however slight)

Penetration* of vulva, anus, or
mouth
By any body part or object

With the intent to:
a. Abuse, humiliate, harass, or
degrade any person or
b. Arouse or gratify the sexual
desire of any person.




SEXUAL CONTACT

ARTICLE 120 (2007)

ARTICLE 120 (2012)

Touching (or cause another
to touch)

Directly or through
clothing

Genitalia, anus, groin,
breast, inner thigh, or
buttocks

With intent to:

a. Abuse, humiliate, harass, or
degrade any person, OR

b. Gratify the sexual desire of
any person.

w

Touching (or causing another to
touch)

Directly or through clothing

Of genitalia, anus, groin, breast,
inner thigh, or buttocks

With intent to abuse, humiliate,
harass, or degrade any person

(0]

Touching (or causing another to
touch)

Directly or through clothing
Any body part by any body part
With intent to gratify the sexual
desire of any person.




FORCE/CIRCUMSTANCE

Rape or
Aggravated Sexual Contact

1. using unlawful force against that
other person;

2. using force causing or likely to
cause death or grievous bodily harm
to any person;

3. threatening . . .death, grievous
bodily harm, or kidnapping;

4. first rendering that other person
unconscious; or

5. administering . . .by force or threat
of force, or without the knowledge or
consent... intoxicant, ...
substantially impairing the ability of
that other person to appraise or
control conduct;

Sexual Assault or
Abusive Sexual Contact

- threatening or placing that other
person in fear;

- causing bodily harm to that other
person;

- making a fraudulent representation
that the sexual act serves a
professional purpose;

- inducing a belief . . . that the
person is another person;

- knows or reasonably should
know that the other person is
asleep, unconscious, or otherwise
unaware... or is incapable of
consenting. ..



30 (& DD/D)

ABUSIVE AGGRAVATED
SEXUAL SEXUAL
CONTACT CONTACT
7 20

Lower degree of force -

Sexual Contact




Child

Crimes LWOP + DD
LWOP + DD

12<V<K< 16 force  ——

30+ DD

Y UEL
of Child
20 with contact
15 other cases




1.

1.
2.
3.

Contact between penis and vulva or anus or mouth

(0]
Penetration of vulva, anus, or mouth
By any body part or object

With the intent to:
a. Abuse, humiliate, harass, or degrade any person or
b. Arouse or gratify the sexual desire of any person.



PWNR

PWNR

SEXUAL CONTACT

Touching (or causing another to touch)

Directly or through clothing

Of genitalia, anus, groin, breast, inner thigh, or buttocks
With intent to abuse, humiliate, harass, or degrade any
person

OR
Touching (or causing another to touch)
Directly or through clothing
Any body part by any body part
With intent to gratify the sexual desire of any person.



LEWD ACT

4 TYPES OF LEWD ACTS:

1. Any sexual contact

Intentionally exposing (with one of two intents)

3. Intentionally communicating indecent language (with
one of two intents)

4. Any indecent conduct
a. Intentionally done with or in the presence of a child
b. Traditional “form of immorality” definition

N

Physical presence requirement eliminated



FORCE

ARTICLE 120 (2012) — adult crimes

The use of a weapon; or

The use of such physical
strength or violence as is
sufficient to overcome,
restrain or injure a person; or

Inflicting physical harm
sufficient to coerce or compel
submission by the victim.

ARTICLE 120 (2012) - child crimes

1. The use of a weapon;

2. The use of such physical
strength or violence as is
sufficient to overcome,
restrain or injure a child; or

3. Inflicting physical harm.

In the case of a parent-child or
similar relationship, the use or
abuse of parental or similar
authority is sufficient to constitute
the use of force.



Art 120c - Indecent Viewing, Visual
Recording, or Broadcasting

Two observation crimes

1. Views (1 year)

2. Photographs,
videotapes, films, or
records (5 years)

One broadcasting crime (7 years)
*Knowingly broadcasts or distributes one of

above

Knew or should have known made under

circumstances above

* Knowingly

* Private area of another

* Without consent

* Other person had a REOP




Advanced Topics for
Consideration



Language use

Rape by administration:

Administering to that other
person by force or threat of
force, or without the
knowledge or consent of
that person, a drug,
intoxicant, or other similar
substance and thereby
substantially impairing the
ability of that other person
to appraise or control
conduct.

Sexual Assault when incapable

of consent:

Commits a sexual act upon
another person when the
other person is incapable of
consenting to the sexual act
due to— impairment by any
drug, intoxicant, or other
similar substance, and that
condition is known or
reasonably should be
known by the Accused.




“Known or reasonably should be known”

(2) commits a sexual act upon another per-
son when the person knows or reasonably should

know_that the other person is asleep, uncon-
scious, or otherwise unaware that the sexual act Kn OW p— a Ctu al

is occurring; or

(3) commits a sexual act upon another per-
son when the other person is incapable of consen-

ting to the sexual act due to— ReaSOna bly ShOUld

(A) impairment by any drug, intoxicant,

or other similar substance, and that condition is knOW = ObJeCtive

known or reasonably should be known by the
person; or

(B) a mental disease or defect, or physical

disability, and that condition is known or reason-_ N eg I ige nce Sta N d d rd

ably should be known by the person;



















NIS IS wnat

consent
r OOKS
T — IKE




CONSENT

e Lack of consent is not an element (two exceptions).
* “freely given agreement ...by a competent person.”
* Cannot Consent:

v'Sleeping, unconscious, incompetent

v'Death/GBH

v'Render unconscious

v'Under threat or fear
v Fraud



How is consent evidence used?



Sexual Assault by Causing Bodily
Harm

1. Sex Act

2. Bodily Harm
Offensive touching
Consent = not offensive
Not a defense



Bodily Harm
“to wit” or not “to wit”

(3) Bodily harm. The term ‘bodily harm’
means any offensive touching of another, how-

ever slight, including any nonconsensual sexual
act or nonconsensual sexual contact.

It’s in the pleading:

1. In that A did sexually assault V by committing a sexual act with V, to wit:
penetration of V’s vulva with his penis by causing bodily harm, to wit: pushing V to
the bed and holding her down with his hands.

Consent # element

2. In that A did sexually assault V by committing a sexual act with V, to wit:
penetration of V’s vulva with his penis by causing bodily harm.

Consent = element: the penetration serves as both the sexual act AND the bodily
harm IF the Government proves the sexual act was nonconsensual.






Sexual Assault (asleep,
unconscious, or otherwise)

. Sex Act

. Victim asleep, unconscious, or otherwise
unaware the sex act is occurring

. Accused knew or reasonably should have
known victim was asleep, unconscious, or
otherwise unaware.



Sexual Assault (incapable of
consent)
1. Sex Act

2. Victim incapable of consent due to
a. Impairment by drug, intoxicant, similar substance
b. Mental disease or defect or physical disability

3. Accused knew or reasonably should have
known of the impairment or
disease/defect/disability



SVC Roles, Responsibilities &
Scope of Representation

Mr. John T. Meixell
Chief, Legal Assistance Policy Division
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Role of SVC

= Provide providing zealous representation to
victims of sexual assault:

* During investigation

 During Preferral/Referral/Negotiations
* During the Article 32

* During Trial

* Post Trial
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SVC Program

14 AUG 13: SECDEF Publishes DoD Guidance for
Sexual Assault Prevention and Response,
Including a “special victim’s advocacy program
best suited for that Service”

Required to provide “advice and representation
to the victim throughout the justice process”

|IOC: 1 NOV 13
FOC: 1 JAN 14
2014 NDAA Section
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2014 NDAA

= Signed December 26, 2013

= Section 1716 directs establishing a “Special Victims’
Counsel for Victims of Sex-Related Offenses”

 Effective June 24, 2014

» Creates a new 10 U.S.C 1044(e) establishing a Special
Victim Counsel:

= For “an individual eligible for military legal assistance
under [10 USC 1044] who is the victim of an alleged sex-
related offense”

* Counsel must receive specialized training and be certified by
the TIAG

» Lists 8 areas of services to be provided
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8 Services to be Provided

» Legal consultation regarding potential collateral misconduct;

» Legal consultation regarding the Victim Witness Assistance
Program;

» Legal consultation regarding SARC and VA;

+ Legal consultation regarding 3" party liability;

» Legal consultation regarding the military justice system;

» Accompany the victim to military prosecution proceedings;

» Legal consultation regarding emotional & mental health
services; and

» Legal consultation & assistance regarding traditional legal
assistance, in any military justice proceeding & MPO/CPOs
= QOther Legal Assistance as authorized by the
Secretary
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Other Provisions of the NDAA

« Section 1701 incorporates the Federal Crime
Victims’ Rights Act into Article 6b UCMJ.

« Section 1701 requires a military judge to
“designate a legal guardian...to assume the
victim’s rights” on behalf of a minor, incompetent,
Incapacitated, or deceased victim.

« Section 1706 establishes the right of a victim to
submit matters for the consideration by the
convening authority prior to taking post-trial action.
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Federal Crime Victims’ Rights Act

= 8 Rights

The right to be reasonably protected from the accused;

The right to reasonable, accurate, and timely notice of any public court proceeding,
or any parole proceeding, involving the crime or any release or escape of the
accused:;

The right not to be excluded from any such public court proceeding, unless the
court, after receiving clear and convincing evidence, determines that testimony by
the victim would be materially altered if the victim heard other testimony at the
proceeding;

The right to be reasonably heard at any public proceeding in the district court
involving release, plea, [or] sentencing, or any parole proceeding;

The reasonable right to confer with the attorney for the government in the case
The right to full and timely restitution as provided in law;
The right to proceedings free from unreasonable delay; and

The right to be treated with fairness and with respect for the victim's dignity and
privacy.
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LRM v. Kastenburg
72 M.J. 364 (C.A.A.F 2013)

Special Victims' Counsel Can Speak for victim and access court filings

A victim of sexual assault has a right to be heard through counsel on
iIssues implicating MRE 412 (rape shield) MRE 513 (psychiatrist-patient
privilege) and MRE 514 (victim advocate — victim privilege). The right to be
heard necessarily involves access to court documents and legal and
factual presentation relevant to the issues.

« Take aways:

(1) Where a statute or rule grants a "right to be heard," it means a right to legal and factual
argument either personally or through counsel about that issue.

(2) Where a statute or rule grants a privilege to an individual, that person has a right to legal and
factual defense of that privilege.
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Special Victim Counsel
Handbook

1 November 2013
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SVC Attorneys

= Program will reside in the SJA Legal
Assistance Office

= Uniformed JAs will serve as SVCs

= LA Chiefs (Uniformed & Civilian) will
provide oversight & guidance to SVCs

= SVC PM is available for conflicts
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SVC Attorneys

= Training Required

= TJAG Certifies
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Program Management

Duties & Responsibilities

COL Jay McKee to serve as Special Assistant to AJAG-MLO
COL McKee will:
Develop and implement SVC Policy/Program for the Army

Coordinate with other services on program development and
best practices

Coordinate with internal (CL, LA, PPTO, TCAP, TJ, LCS, SIO)
and external (SHARP, OPMG, OCLL, CID) stakeholders

* Policy development, implementation
* Training

Funding

Personnel

Metrics

Communications

Handle requests from field

« Substantive, procedural questions from SVCs
* Requests from SJAs, LAOs for SVA support
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Qualifications for a SVC

= Familiarity with Court-Martial System
= Familiarity with Supporting Resources

= Understanding of Victim Behavior/Impact
of Crime on Victims

= Sensitivity & Judgment
= Ability to Listen
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Eligible Clients

= Soldier Victims of a Sexual Assault

= Other Servicemembers where accused is
a Soldier

= Other Adult Victims eligible for Legal
Assistance where accused is a Soldier

= Former Soldiers?
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Eligible Clients - RC

= Reserve Component Soldiers sexually
assaulted while on (or perpetrator is on):

* active duty

» full time national guard duty
* inactive duty for training, or
* inactive duty

= Adult Dependant of an RC Soldier
sexually assaulted.
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Eligible Child Clients

Representing Child Victims 24 June
Child is the Client

* Must gauge Competence/Maturity of
Child

Impact of NDAA Section 1701 GAL
Must seek approval of SVC PM
Special Training Course 15-19 Sept
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Child Victim Request Slide

Child Victim Request for SVC Services

BACKGROUND:
* Who: Mrs. Mother, mother of child victim (A.B.). A.B. is 13yo;
11yoat time of offense. Adoptive father, Soldieris perpetrator.

* Organization POC: CPTSVC atphoneor email
* Where: A.B.still resides on post at FSGA.

* When: Requested SVC on 26JUN14. Trial completed 17MAY14.
Awaiting record of trial.

* What: Mother wants assistance in post-trial mattersto help
overturn/reduce Soldier’s conviction/sentence & avoid sex
offender registration. Convicted of Art. 80, attempted 120c,
indecent viewing/recording/broadcasting; currently serving 75
daysof confinement (expected release ~22JUL14).

* Additional Facts:

* Soldier set up iPhone to record 11yo A.B. changing after
shower. A.B.found it & deleted recording. Initially, A.B.
also alleged touching but recanted.

Mother & A.B. cooperatedin prosecution until Art. 32

when Mother started interrupting A.B. during her

testimony offering “explanations/clarifications”

* Afterreferral, Mother. refusedto allow A.B. to participate
and hired CIV attv to keep A.B. out of court.

* FSGA SVCs conflicted out of representation b/c of

previous familylawissue. Must either kick to Fort Gordon
or hand select SVCto take on case.

CONCERNS:

Mother does not have BIC at heart//ethics
Soldier, currently confined but no kick. Had
completed MEB with 80% disability & contractor
job set up before allegations.

Post-trial, not much we can do.

Mission creep into TDS and or MEB lane.

RECOMMENDATIONS:
» Appoint SVC to representA.B.

Date 18 July 2014
Submitted by CPT SVC
MJ Experience 2 Years
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Notification to Clients

= |nitial Notification at time of reporting
assault

= Government re-notifies victim at referral
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Victims as Clients

ake your time and build rapport/trust
Learn to Listen
Manage expectations

Military Justice is Foreign to the Client
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Delivery of Services

= Push/Pull
* Notification upon reporting
 Client must request SVA
 Reminder upon Referral?

= Restricted vs. Unrestricted Clients
* Restricted won’t have SVP/VWL link
» Restricted to Unrestriced Reports
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Assignment of SVC

= Process
= Conflicts Checks & CIS

= Access to Counsel: Be available - don't
use general office call in procedures

= Scope Letter
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Challenge w/ Clients not on Post

= PCS after training
= Expedited transfer
= Conflicts

= Build relationships at TDY location
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Duration/Termination of

Representation
= SVC ETS

= SVC PCS
= SVC Reassignment in the Office
= Must Address in Scope Letter

= Challenges upon transition
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Relationships

= SHARP

= VA

= SVP/TC

= TDS

= CID

= VWL

= Military Judge

= Medical Providers
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Relations with CLA & SJA

= You are not an “SVC of One”
= Share workload data

= Use the CLA as a Sounding Board
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Scope of Services

VWL

-Primary POC through which
victims obtain info/assistance in
securing victim services at
earliest opportunity.

-Acts ICW unit VA responsible for
crisis intervention, referral, and
ongoing nonclinical support to SA
victim.

-Inform and assist with
transportation, parking, childcare,
lodging, and
translators/interpreters.

-Inform of entitlement to
reimbursement for expenses of
appearing at Art. 32 or court-
martial.

-Assist with obtaining payment of
withess fees and related costs.

- Provides assistance to non
“special victims”

VWL and SVC Responsibilities

Inform on reporting
options

Inform on victim rights
Inform on military and
VA benefits

Inform on expedited
transfer requests

Inform on MPO and
civilian protective orders
Inform on the MJ System
and victim’s
rights/duties

SVC

Advise victim in collateral
civil issues arising from
crime

Advocate victim’s interests
with TC on disposition
options

Referral to TDS, as
necessary

. Advise victim on victim

impact
statement

. Accompany victim to all pre-

trial interviews, hearings and
court-martial proceedings

. Discovery motions regarding

medical records

. Motions/court

appearances/appeals on
MRE 412 and 513 issues

. Assist victim in post-trial
