
Component Breakdown: Air Force 1

Army Active Duty 39

Army National Guard 13

Army Reserve 2

Marine Corps 4

Navy 1

Total Students 60

Component Breakdown: Army Active Duty 20

Army National Guard 7

Army Reserve 3

Total Students 30

Component Breakdown: Air Force 14

Army Active Duty 17

Army National Guard 51

Army Reserve 65

Civilian 3

Coast Guard 3

Total Students 153

Component Breakdown: Army Active Duty 47

Army National Guard 8

Army Reserve 17

Coast Guard 9

Marine Corps 1

Navy 2

Total Students 84

Air Force 15

Army Active Duty 123

Army National Guard 79

Army Reserve 87

Civilian 3

Coast Guard 12

Marine Corps 5

Navy 3

GRAND TOTAL * 327

1st SVC Resident Course                                      
23 - 25 October 2013

2d SVC Resident Course                                      
4 - 7 March 2014

SVC Training Spreadsheet

SVC Training TOTALS

* The Grand Total of 327 represents personnel trained with TJAGLCS 
resources.  An additional 21 AC JAs and 18 DA civilian attorneys were 
trained at the initial SVC course hosted in Seattle in September 2013. 

3d SVC Resident Course                                      
18 - 22 August 2014

SVC Distance Learning Course                                 
1 - 16 December 2013

Prepared by SVC Program Staff As of 27 Aug 14



 TIME 

0800 

0830 

0900 

0930 

1000 

1030 

1100 

1130 

1200 

1330 

1400 

1430 

1500 

1530 

1600 

1630 

1700 

1730 

     

FRIDAY – 22AUG14 THURSDAY – 21AUG14 WEDNESDAY – 20AUG14 TUESDAY – 19AUG14 MONDAY – 18AUG14 

Special Victims’ Counsel Course (18–22 AUG 2014) 
Practical 
Exercise 

Panel 
Discussion 

Lecture Small GRP  
Breakout 

SVCP Background & Overview 
(SVC Roles, Responsibilities,  
Scope of Representation, & 

Resiliency) 
Legal Assistance Policy 

(0840 – 1000)   
 

 
 

Sexual Assault Offender 
Behavior 

 
 

Guest Speaker 
(0800 – 0930) 

Small Group Breakouts: SVC – 
More Than Military Justice  

Room Assignments TBD 
(1630 – 1730) 

 
 
 

Lunch Lunch 

 CID Interviews 
 

Special Agent in Charge TBD 
(0800 – 0850) 

 
 

Sexual Offenses Under the 
UCMJ  

Criminal Law Faculty 
(1010 – 1100) 

 

Course Welcome & Intro 
(0800 – 0830)  

SVC Relationship Building 
CID, TC/DC, SARC Personnel 

SVC – TBD 
(0900 – 0950) 

 
 

Corrections, Clemency, and 
Parole 
(ACPB) 

(1500 – 1550) 

SVC Demo:  Interacting with 
the Victim, CID, TC/DC 

SVC – TBD  
(1000 – 1050) 

SVC and the Victim:  
Introduction through Post-Trial 

SVC – TBD 
(0800 – 0850) 

Grp/Individual 
Preparation 

Watch MRE 412 Hearing 
Video 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SVC Round Table 
 
 
 

SVCs TBD 
(1330 – 1500) 

 
  
  

Review Archie Case File in 
Preparation for SVC Day in 

the Life 

Guidance From the Bench 
 

Chief Trial Judge 
(1100 – 1200) 

Post-Trial Actions/Appeals 
 
 
 

Criminal Law Faculty 
(1330 – 1500) 

 “Hello, my name is PV2 Vance 
and they told me to call you 

because I was raped.” 
(0800 – 0850) 

 CID, TC, DC & You   
 

(0900 – 0950) 

 The CDR wants answers; the 
press wants a story 

(0950 – 1020)  

 “What do I have to do if this 
goes to trial?” 
(1030-1110) NDAA Changes to the UCMJ & 

New Developments 
Criminal Law Faculty 

(1110 – 1200)  

Lunch 

 SVCC Recap 
Final Questions/Concerns 

Closing Remarks 
 

Outprocessing 
(1330 – 1430) 

 
 

ICE BREAKER (1700 - UTC ) 

Lunch 

SPS:   SAC Conducts an 
Interview of Sexual Assault 

Victim 
(0900 – 0950)  

 Small Group Breakouts:  Discussing 
SVCP Background, SVC Roles & 

Responsibilities, NDAA Changes, 
Info Sharing, PR & Potential 

Conflicts 
Room Assignments TBD 

(1530 – 1700) 
 
 

Victim Medical Issues in Sexual 
Crime Cases 

Legal Assistance 
(1330 – 1420)  

SPS:  Draft Clemency Letter to 
GCMCA on behalf of Victim 

Materials to be provided 
(1600 – 1650) 

 
 

 
 

SVC Client Round Table 
 
 
 

Clients TBD 
(1500 – 1630)  

 
 
 
 
 
 
 
  
  

 Post-Trial:  Now what? 
 

(1110 – 1200)  

Victim Programs 
 

Legal Assistance 
(1430 – 1520) 

Sexual Assault Victim Behavior 
 
 
 
 
 

Guest Speaker 
(0940 – 1030) LECTURE 
(1030 – 1040) BREAK 

(1050 – 1130) LECTURE 
(1130 – 1200) DISCUSSION  

  

SVC Professional Responsibility 
& Potential Conflicts 
Criminal Law Faculty 

(1330 – 1420)  
 
 SVC Information Sharing:  Who 

Needs to Know What? 
TBD 

(1430 – 1520)  
 
 Victim Services 

 
Legal Assistance 

(1530 – 1620)  

MRE 412/513/514 
 

Criminal Law Faculty 
(1000 – 1050) 

The New Article 32 
 

Criminal Law Faculty 
(1000 – 1050) 

Lunch 

Demo/Group 
Activity 



TUESDAY WEDNESDAY
16 September 2014 17 September 2014

0800

0815

0830

0845

0900

0915

0930

0945

1000

1015

1030

1045

1100

1115

1130

1145

1200

1215

1230

1245

1300

1315

1330

1345

1400

1415

1430

1445

1500

1515

1530

1545

1600

1615

1630

1645

1700
Wrap Up / End of Course

DJAG Welcome (DJAG)

Overview (LA Policy)

Client Roundtable (Video)

NDAA Changes & New Developments (OTJAG 
Crim Law)

Military Judge Expectations (Chief, Trial Judiciary)

SVP/TC Expectations (SVC Program)

Child Victim Update (LA Policy)

SVC Roundtable

Lunch (On Your Own)

SJA Perspective (Senior Judge Advocate)

Chiefs of LA Roundtable/Discussion

MJ Overview  (TJAGLCS Crim Law)

MRE 412/513/514 & Motions Practice (TJAGLCS 
Crim Law)

New Article 32 (TJAGLCS Crim Law)

SVC Supervisor Training Schedule:  23-24 September 2014

TIME

TDS Expectations & Collateral Misconduct                         
(Defense Appellate Division)

Lunch (On Your Own)

Professional Responsibility (TJAGLCS Crim Law)



 TIME 

0800 

0830 

0900 

0930 

1000 

1030 

1100 

1130 

1200 

1330 

1400 

1430 

1500 

1530 

1600 

1630 

1700 

1730 

     

15- 16MAY14 12 – 14MAY14 WEDNESDAY – 14MAY14 TUESDAY – 13MAY14 MONDAY – 12MAY14 

Special Victims’ Counsel CLE (12-14 May 2014) 
Demo/Group 

Activity 
Specialized 

Training 
Lecture Breakout/

Panel 

 
Breakout with 
GOs/SGM/WO 

 

Criminal Law, OTJAG 
 
  

Lunch 
 

Travel/ 
Personal Time 

Closing Remarks 

Trial Judiciary 
 
   

ICE BREAKER 

Welcome 
 General  Officer  

SVC Program Manager 
Chief, LA Policy 

Overview   
SJA Pointers working with 

SVC s 
Senior Judge Advocate 

 
OCLL 

  

Lunch 
 

 
 
 
 

RAND Personnel Conduct SVC 
Interviews for SVC Study during 

the entire conference  
 12-14 MAY 14 

TDS 
 

CID  
 

Discussion: Policy Issues Facing 
SVC & Victims’ Experience 
- 3-6 Breakout Groups each 
memorializing 
concerns/recommendations 

 
Discussion: The MCM, 
Handbook, and other 
Authorities 
 SVC Practice 
- 3-6 Breakout Groups each 
memorializing 
concerns/recommendations 

Large Group Discussion of 
Small-Group 
Recommendations: After 
reading the group reports what 
don’t you like? What needs to 
be fleshed out more?  

Break to Review Combined 
Breakout Work Product 

MEB/PEB for Victims of Sexual 
Assault/MST Specifically 
 
 
 
 SHARP: Briefing on program 
direction and changes + pot. disc. of 

VA field experiences 

 
Victim Behavior 
Guest Speaker 

  

RAND Personnel Conduct SVC 
BREAKOUT  

  

RAND Personnel Conduct SVC 
BREAKOUT  

  

Professional Responsibility  
TJAGLCS Crim Law 

Lunch 
 



- Professor, Chair, Criminal Law 
- Vice Chair/Assoc. Professor, Criminal Law 
- Assoc. Professor, Criminal Law 
- Chief Justice, Fort Polk, LA 
- Assoc. Professor, Criminal Law 
- Victim Counsel, USAF/CLSV 
- Special Victim Advocate Program Manager 
- Assoc. Professor, Criminal Law 
- Assoc. Professor, Criminal Law 
- Chairman, ACPB and Director, Support Staff, Army Review Boards Agency 
- Victim Services Division, Texas Department of Criminal Justice 
- Chief, Legal Assistance Policy Division 
- SANE, Forensic Examiner 
- Deputy Commanding General (Support), United States Army Reserve Command 
- Commander, United States Army Reserve Legal Command  
- U.S. Army Chief Trial Judge 
- Assoc. Professor, Criminal Law 
- Special Victim Counsel, XVIII Airborne Corps and Fort Bragg 
- Special Victim Counsel for the Military 
- District of Washington/National Capitol Region 
- Chief, Client Services, OSJA 
- Assoc. Professor, Criminal Law 
- Assoc. Professor, Criminal Law 
- Chief, Behavioral Sciences, Education & Training Division, U. S.  Army Military Police 

School 
- Supervisory Special Agent, CID 
- Deputy, TCAP 
- Director, Advocacy Training Programs, CLD, OTJAG 
- Special Victims Counsel, Fort McNair 
-  Trial Counsel, Fort Huachuca, Arizona 
- Special Victim Counsel & Legal Assistance Attorney, Fort Irwin, CA 
- Special Victim Counsel & Legal Assistance Attorney, Fort Wainwright, AK 
- Assoc. Professor, Criminal Law 
- Research Director, End Violence Against Women International 
- Special Victim Counsel, Wheeler AAF, HI 
- Assoc. Professor, Criminal Law 
- Assoc. Professor, Criminal Law 
- Chief, TCAP 
- Special Victim Counsel, Fort Carson, CO 
- Chief, Client Services/Legal Assistance, Fort Stewart, GA 
- Deputy, DCAP 

 





























Purpose 

     Rule 412 is intended to shield victims of sexual 
assaults from the often embarrassing and 
degrading cross-examination and evidence 
presentations common to prosecutions of such 
offenses. In so doing, it recognizes that the prior 
rule, which it replaces, often yields evidence of at 
best minimal probative value with great potential 
for distraction and incidentally discourages both the 
reporting and prosecution of many sexual assaults.  



    In replacing the unusually extensive rule 
found in Para. 153 b (2)(b), MCM, 1969 (Rev.), 
which permits evidence of the victim’s 
“unchaste” character regardless of whether 
he or she has testified, the Rule will 
significantly change prior military practice 
and will restrict defense evidence. 

Purpose 



‘‘After hearing all relevant evidence, 
the military judge should carefully tailor 
an order that protects both the alleged 

victim’s privacy interests and the 
accused’s constitutional rights . . .  

 
bearing 

in mind that the alleged victim’s privacy 
interests cannot preclude the admission 

of constitutionally required evidence. 

Drafter’s Analysis 





Applies to all phases of the proceedings (and 
to all parties); 
Notice required: 
5 days prior to pleas (or whenever the judge says); 
 Sent to MJ, opposing counsel, victim (advocate); 

Offer of proof: closed hearing 
Trumps other rules? 
Yes (i.e. RCM 1001) 
 see US v Fox, 24 MJ 110 (CMA 1987)  

MRE 412 







As a result, when balancing 
the probative value of the 
evidence against the danger of 
unfair prejudice under M.R.E. 
412, the military judge must 
consider not only the M.R.E. 
403 factors such as confusion 
of the issues, misleading the 
members, undue delay, waste 
of time, needless presentation 
of cumulative evidence, but 
also prejudice to the victim's 
legitimate privacy interest.  

U.S. v. Banker, 60 MJ 216 (CAAF, 2004) 





U.S. v. Gaddis, 70 M. J. 248 (CAAF, 
2011) 

 Accused argues that MRE 412 is unconstitutional on its face 
“because it presumes the exclusion of evidence which is 
constitutionally required” under 5A and 6A rights to fair trial 
and confrontation, respectively. 

 Alleges MJ could first find that it’s constitutionally required, 
then balance it away. 

 

HELD: M.R.E. 412 cannot limit introduction of evidence required by the 
Constitution—although the text of the rule seems to permit such a 
limitation.  



 If after application of MRE 403 factors the MJ 
determines that the probative value of the proffered 
evidence outweighs the danger of unfair prejudice, it 
is admissible no matter how embarrassing it might 
be to the alleged victim. (Gaddis, at 256) 

 “The explanation in Banker—suggesting that 
balancing constitutionally required evidence against 
the privacy interest of the victim before admitting it 
is necessary to further the purpose of the rule…—is 
simply wrong.” (Gaddis, at 256)  

U.S. v. Gaddis, 70 M. J. 248 (CAAF, 
2011) 







Meet 403 balancing? 
 
If so, then it’s admissible no 
matter how embarrassing it 
might be to the alleged victim 

U.
S.

 v.
 G

ad
di

s,
 7

0 
M

. J
. 2

48
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F, 
20

11
) 



All in? 
Van Arsdall factors… 

The MJ can impose “reasonable limits” 



“Judges retain wide latitude to 
impose reasonable limits on cross-

examination” 
-Delaware v. Van Arsdall, 475 U.S. 673 (1986) 

        

MRE 611   
Harassment 
Undue embarrassment 
Effective truth seeking  
Avoid wasting time 



“Generally speaking, the Confrontation 
Clause guarantees an opportunity for 
effective cross-examination, not cross-
examination that is effective in 
whatever way, and to whatever extent, 
the defense might wish.” 

   
Deleware v. Fensterer, 474 U.S. 15, 20 (1985) 



MRE 303 – No degrading questions; 
 
MRE 403 – Exclusion of relevant 
evidence (prejudice, confusion, or waste 
of time); 
 
MRE 412 – Sexual behavior and 
predisposition of victims; 
 
MRE 607/8 – Impeachment and limits 
on forms of proof; 
 
MRE 611 – MJ control over mode and 
order of interrogation; 
 
MRE 613 – Prior statements of 
witnesses. 







U.S. v. Ellerbrock, 70 M. J. 314  
(CAAF, 2011) 

 Mixed pleas case;  
 Contested Art’s 120 and 125 by force; 
 Victim had some liquor, Xanax, Effexor; 
 Eyewitnesses to sex acts differ in 

estimation of victim’s level of intox; 
 “I can’t believe I did that,” and “I feel 

horrible.” 
 Accused moved under MRE 412 to include 

evidence of victim’s prior extramarital 
affair to support theory that victim had 
motive to lie in order to protect her 
marriage; 

 MJ rules evidence is inadmissible. 

 





U.S. v. Key, 71 MJ 566  
(NMCCA, 2012) 

 Another SM has sex with highly 
intoxicated victim, who is “fading” 
during sex; 

 Accused has sex with victim shortly 
thereafter;  

 Victim ultimately passes out; 
 Victim has no recollection (BAC=0.285); 
 Accused convicted of various offenses 

based on victim’s incapacitation; 
 Alleges on appeal that MJ’s exclusion of 

victim’s speech while engaged in sex 
with other SM moments prior, and 
exclusion of prior affair under MRE 412, 
were improper. 
 

 



U.S. v. Key, 71 MJ 566  
(NMCCA, 2012) 

 CAAF: It was error to exclude specific 
words spoken by victim to other SM 
shortly prior to acts with accused; 

 Words spoken during sex with SM were 
“clearly material” to other charged 
offenses; 

 Words also bear directly on victim’s 
capacity; 

 Unlike Ellerbock, nothing suggested 
victim didn’t want her marriage to end-
no unfair prejudice to privacy; 

 Something in addition to affair must be 
present to create motive. 

“While it may be a fair 
inference in some cases 
that a consensual event 

outside marriage could be 
damaging, and that a 
second might be more 

damaging than one, the 
record here does not 

support that fir this victim 
that inference held true.” 

(Key, at 6) 

 



When else might past behavior be 
admissible? 

When it comprises false allegations-see MCM 
discussion: 

 
“Evidence of past false complaints of sexual 
offenses by an alleged victim of a sexual 
offense is not within the scope of this rule and 
is not objectionable when otherwise 
admissible.” 





More changes? 
Current 

(3) If the military judge determines on 
the basis of the hearing described in 
paragraph (2) of this subsection that 
the evidence that the accused seeks to 
offer is relevant for a purpose under 
subsection (b) and that the probative 
value of such evidence outweighs the 
danger of unfair prejudice to the 
alleged victim’s privacy, such evidence 
shall be admissible under this rule to 
the extent an order made by the 
military judge specifies evidence that 
may be offered and areas with respect 
to which the alleged victim may be 
examined or cross-examined. Such 
evidence is still subject to challenge 
under Mil. R. Evid. 403. 
 

Proposed 
(3) Privacy. If the military judge 
determines that evidence the 
accused seeks to offer is relevant for 
a purpose under subdivision (b), the 
military judge must issue an order 
specifically identifying the evidence 
that may be offered and the areas 
about which the alleged victim may 
be examined or cross-examined. 
Such evidence remains subject to 
challenge under Mil. R. Evid. 403. 
 







MRE 413 
Similar crimes in sexual offense cases 

(a) Permitted Uses. In a court-martial proceeding for a sexual offense, 
the military judge may admit evidence that the accused committed 
any other sexual offense. The evidence may be considered on any 
matter to which it is relevant. 

  
(b) Disclosure to the Accused. If the prosecution intends to offer this 

evidence, the prosecution must disclose it to the accused, including 
any witnesses’ statements or a summary of the expected testimony. 
The prosecution must do so at least 5 days prior to entry of pleas or 
at a later time that the military judge allows for good cause. 

  
(c) Effect on Other Rules. This rule does not limit the admission or 

consideration of evidence under any other rule. 
 



(d) Definition. As used in this rule, “sexual offense” means an offense 
punishable under the [UCMJ], or a crime under federal or  state 
law…involving:  

(1) any conduct prohibited by Article 120; 
(2) any conduct prohibited by 18 U.S.C. chapter 109A; 
(3) contact, without consent, between any part of the accused’s body, 

or an object held or controlled by the accused, and another 
person’s genitals or anus; 

(4) contact, without consent, between the accused’s genitals or anus 
and any part of another person’s body; 

(5) contact with the aim of deriving sexual pleasure or gratification 
from inflicting death, bodily injury, or physical pain on another 
person; or 

(6) an attempt or conspiracy to engage in conduct described in 
subdivisions (d)(1)-(5). 

 

MRE 413 
Similar crimes in sexual offense cases 



(d) Definition. As used in this rule, “sexual offense” means an offense 
punishable under the [UCMJ], or a crime under federal or  state 
law…involving:  

(1) any conduct prohibited by Article 120; 
(2) any conduct prohibited by 18 U.S.C. chapter 109A; 
(3) contact, without consent, between any part of the accused’s body, 

or an object held or controlled by the accused, and another 
person’s genitals or anus; 

(4) contact, without consent, between the accused’s genitals or anus 
and any part of another person’s body; 

(5) contact with the aim of deriving sexual pleasure or gratification 
from inflicting death, bodily injury, or physical pain on another 
person; or 

(6) an attempt or conspiracy to engage in conduct described in 
subdivisions (d)(1)-(5). 

 

MRE 413 
Similar crimes in sexual offense cases 



Similar Crimes in Child Molestation Cases 
MRE 414 



MRE 414 
Similar crimes in child molestation cases 

(a) Permitted Uses. In a court-martial proceeding in which an accused 
is charged with an act of child molestation, the military judge may 
admit evidence that the accused committed any other offense of 
child molestation. The evidence may be considered on any matter 
to which it is relevant. 

  
(b) Disclosure to the Accused. If the prosecution intends to offer this 

evidence, the prosecution must disclose it to the accused, including 
witnesses’ statements or a summary of the expected testimony. 
The prosecution must do so at least 5 days prior to entry of pleas or 
at a later time that the military judge allows for good cause. 

  
(c) Effect on Other Rules. This rule does not limit the admission or 

consideration of evidence under any other rule. 
 



MRE 414 
Similar crimes in child molestation cases 

(a) Permitted Uses. In a court-martial proceeding in which an accused 
is charged with an act of child molestation, the military judge may 
admit evidence that the accused committed any other offense of 
child molestation. The evidence may be considered on any matter 
to which it is relevant. 

  
(b) Disclosure to the Accused. If the prosecution intends to offer this 

evidence, the prosecution must disclose it to the accused, including 
witnesses’ statements or a summary of the expected testimony. 
The prosecution must do so at least 5 days prior to entry of pleas or 
at a later time that the military judge allows for good cause. 

  
(c) Effect on Other Rules. This rule does not limit the admission or 

consideration of evidence under any other rule. 
 



(d) Definitions. As used in this rule: 
(1) “Child” means a person below the age of 16; and 
(2) “Child molestation” means an offense punishable under the Uniform Code of 

Military Justice, or a crime under federal law or under state law (as “state” is 
defined in 18 U.S.C. § 513), that involves: 

(A) any conduct prohibited by Article 120 and committed with a child; 
(B) any conduct prohibited by 18 U.S.C. chapter 109A and committed with a child; 
(C) any conduct prohibited by 18 U.S.C. chapter 110; 
(D) contact between any part of the accused’s body, or an object held or 

controlled by the accused, and a child’s genitals or anus; 
(E) contact between the accused’s genitals or anus and any part of a child’s body; 
(F) contact with the aim of deriving sexual pleasure or gratification from inflicting 

death, bodily injury, or physical pain on a child; or 
(G) an attempt or conspiracy to engage in conduct described in subdivisions 

(d)(2)(A) (F). 

MRE 414 
Similar crimes in child molestation cases 



U.S. v. Wright, 53 MJ 476 (CAAF, 2000)  

 Accused charged with indecent assaults on separate 
occasions-pleads G to one, NG to the other; 

 Gov’t seeks to admit evidence of assault #2 in order to prove 
up assault #1; 

 Defense concedes admissibility under 404(b) to prove intent, 
but TC sought admissibility under 413 because the other 
offense was charged; 

 Accused convicted-argues on appeal that 413 is 
unconstitutional on its face and as applied. 

 
HELD: Constitutional. 413 still requires 403 balancing; only permits evidence 
of serious offenses, still requires relevance under 401 and 402; proof by a 
preponderance; and 413 has internal safeguards.  



U.S. v. Solomon, 72 MJ 176  
(CAAF 2013) 

 Another mixed pleas case: 
 G to orders violation and wrongful use of a controlled substance; 
 NG (but found G of) abusive sexual contact, indecent conduct, drunk & 

disorderly, and obstructing justice. 

 V awoke to find his pants/underwear around ankles and ACC 
lying atop him naked. V tells ACC to get off, confronts; ACC has 
pictures of V’s genitals on cell phone. 

 G offered evidence of prior incidents under 413 (or, in 
alternative, under 404(b)) from prior incident for which ACC 
had alibi, and which resulted in acquittal at GCM; 

 NMCCA affirms; sets aside 134 x 2 and reassessed @ 4 years. 

HELD: The MJ abused his discretion because the MJ “completely failed” to 
reconcile alibi evidence and gave little/no weight to the prior acquittal.  





U.S. v. Solomon, 72 MJ 176 (CAAF 
2013) 

“The [MJ] should consider the following non-exhaustive factors 
to determine whether probative value is substantially 

outweighed by the danger of unfair prejudice:” 
1. Strength of proof of prior act 
2. Probative weight of evidence 
3. Potential for less prejudicial evidence 
4. Distraction to the fact finder 
5. Time needed for proof of the prior conduct 
6. Temporal proximity 
7. Frequency of the acts 
8. Presence of lack of intervening circumstances 
9. Relationship between the parties 



 ACC charged with several sex crimes against nearly every child 
in the home (2 stepdaughters, 1 biological son, 1 biological 
daughter). 

 ACC had CM conviction for receipt/possession of child 
pornography. During the post trial phase of the CP case, the 
molestation victims came forward.   

 Gov’t sought to admit several items from the previous CM, 
including  sworn statements and images of CP.  

 The MJ admitted them under 414 (d)(1)(2) which required 
physical presence of a child.  

 ROT from CP conviction shows ACC says he derived 
gratification from this image.   
 

U.S. v. Conrady, 69 MJ 714  
(A.C.C.A. 2011) 



U.S. v. Conrady, 69 MJ 714  
(A.C.C.A. 2011) 

When is child pornography child molestation? 

CAAF previously held, under MRE 414 (d)(1) and (2), 
prior offense must be in the presence of a child to 
qualify (Yammine, 69 MJ at 76) 

Right ruling, wrong subsection. 

MRE 414 (d)(5) does not include sexual contact, so no 
presence required; requires gratification/pleasure 
from infliction of pain on a child. 

HELD: Possession of an image of child pornography depicting physical pain 
may qualify as an offense of child molestation.  







Types of Evidence  





Constitutionally required? 

1.Relevant: (MRE 401); 

2.Material:  Importance in relation to other 
issues; extent in dispute; nature of other 
evidence on this issue. 

3.Favorable to Accused:  exculpatory; 
undermine credibility of central witness; 
central to theory. 

 









MRE 514 Victim Advocate – Victim 
Privilege 

1. Facilitating advice or supportive assistance 
 

2. Not intended to be disclosed other than . . . 
 

3. Constitutionally Required  

Exceptions under MRE 513 and 514 are strikingly similar-look to MRE 513 for 
procedural guidance, intent on exceptions, and requirements for in camera 

review.  







NEW! 





1. CAAF says: 
A. YES to standing 
B. YES to opportunity to be heard 
C. MJ may apply reasonable limitations 

2. Limitations: 
A. RCM 801(a)(3) -  exercise Reasonable control over 

proceedings;  
B. Restrict victims and patients to written submissions; 
C. 412 and 513 do not create right to representation for 

victims not already represented (which means…?) 
D. No right to appeal adverse evidentiary ruling 

 

 

LRM v. Kastenberg, 72 MJ 364  
(CAAF 2013) 







     
 RULE 2.3: Special Victim Counsel (SVC) Requirements.  

  
  RULE 2.3.1: Applicability. As stated in the Preamble, the 

Rules of Court apply to all counsel practicing before Army 
courts-martial. Accordingly, notwithstanding references to 
"both parties", "counsel for both sides", "party" or words to 
that effect, all Rules of Court apply to SVCs (whether military 
or civilian counsel representing victims), including but not 
limited to the rules on motions practice in Rule 3. Upon 
assuming representation, SVCs will provide contact information 
to the trial counsel for inclusion on the Electronic Docket 
Request (Appendix A).  



Be Prepared To: 

1. Articulate to the MJ an authoritative basis for your 
requested course of action or remedy; 

2. Identify specific and discrete factors which militate 
in favor of your client’s protected privacy interest; 

3. Use procedure to further your client’s interests 
(701, etc.); 

4. Draft original motions; 
5. Collaborate with the MJ and parties on the best 

approach for getting your representation into the 
record. 



Discussion Questions 





Defense Counsel files a motion under MRE 412.  How do you 
proceed with the court and Government Counsel? 

 
Meet with client.  Discuss and determine her position/best 
interests. 
Meet with government counsel and identify which areas your 
client’s interest are aligned with the government and those that 
are not.   
File written submissions with the court (motions). 
Seek argument on those where your client’s interests are not 
aligned with the government. 
Present evidence on those issues. 
Argument and evidence does not preclude your client from 
being heard 
Less limitation under RCM 801 when interests are not aligned. 









Questions 
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Definitions 

• Clemency -- an action taken to:   
1) remit or suspend the unexecuted part of a court-martial 

sentence;  
2) upgrade a discharge; or  
3) direct restoration or reenlistment of an individual convicted by a 

court-martial 

• Parole -- the early release of a prisoner from a 
correctional facility to the community under the 
supervision of a U.S. Probation Officer  

• Mandatory Supervised Release -- the release of a 
prisoner from a correctional facility to the community 
under the supervision of a U.S. Probation Officer at the 
prisoner’s  Minimum Release Date  
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Why Conduct an Interview? 
“The role of the rape advocate is to believe a 

victim’s story, whereas the role of the  
CID Agent is to prove it.” 

By corroborating as many facts as 
possible, no matter how insignificant 
they may seem, you can better help 
establish the validity of the victim’s 
story and improve her credibility 
even when there are other problems 
with the investigation. 





Effective Interviewing 
First, do no harm…  
All possible efforts should be employed to 

minimize the risk of further 
traumatizing a sexual assault  

                              victim.   



The Purpose of this Training 
This presentation is designed to provide you 

with a better understand of the unique 
challenges victim interviews present and to: 

 
1. Change the way you interview sexual assault 

victims by recognizing the impact of trauma. 
 

2. Recognize the unique aspects of a sexual 
assault victim interview. 
 

3. Use specific approaches and techniques to 
interview of victims of sexual assault.  



Conducting Better Victim 
Interviews 

• Begin with a realistic understanding of your role 
• Law enforcement must focus on developing at 

least three hypothesis and prove or disprove each 
one to attempt to remain unbiased 

• We must use an awareness of societal stereotypes 
regarding victimization to overcome challenges to 
the victim’s credibility 

• Engage in finding new and better ways to 
understand the victims experiences – including 
initial interviews and follow-up interviews 

• There are differences between an interview and an 
interrogation, we do not interrogate victims 





II-Working with trauma victims 
• While some victims may be able to verbalize and recount 

what happened, many experience difficulties in: 
– Concentration 
– Sequencing of events, and 
– Memory disturbances 

• Retelling of experiences may contain internal 
inconsistencies, work through them 

• Victims may often re-live the event and re-experience all of 
the emotional and physiological effects 

• The victim may not even be able to recall experiencing any 
pain, or location of the pain due to stress induced analgesia 
– This analgesic effect is caused by the activation of the brains 

opiate system following a trauma  



The Impact  

• A sexual assault experience is remembered 
in fragments and is infused with intense 
emotions and recollections of sensations 
such as tastes, smells, and sounds. 
– Some victims may become haunted by 

feelings and senses they know are related to 
the trauma, but have difficulty identifying the 
source of the feeling or sensation 

– How can this effect your investigation? 









Setting the Stage-I 
There are many ways to “set the stage”  
for an effective victim interview… 

 

 
1. Select an appropriate location 

• Safe and comfortable for the 
victim 

• Private and free from distraction 

• You should maintain an equal or 
inferior physical position   

 



Setting the Stage-II 
2. Ask the victim if she would like anyone to 

be present during the interview. 

• Should be determined privately 
with the victim 

• Potential witnesses must be 
excluded 

• Always include a support person 
when requested 



Setting the Stage III 
3.  Explain the purpose of the interview 

and address immediate concerns.                                  
 • The purpose is to gather evidence and the 

victim’s statement, not to find fault or 
blame. 

• There will be questions that the victim  
doesn’t have the answers to. 

• The victim does not need to make any 
immediate decisions about prosecution. 

 



Setting the Stage IV 
4. Present yourself in an accepting and 

compassionate manner.                                   
  • Acknowledge the gravity of the ordeal 

• Allow the victim to vent 

• Demonstrate empathy 

• Help the victim regain control 



Techniques: Creating and 
Maintaining an Open 

Interview 
1. Explaining the Questions. 

• Explaining questions dealing with sensitive 
issues helps put the victim’s fears at ease. 

• Use the law to explain why you need specific 
information. 

• Asking about high risk behavior does not 
mean that you doubt the victim’s story. If you 
pursue this subject, explain why you are 
asking. 





Techniques: Creating and 
Maintaining an Open Interview 

3. Use of Sexual Language. 

• Avoid using police terminology. 

• Clarify any slang terms that the victim 
uses to ensure you understand what they 
mean. 

• Mimic terms used by the victim without 
acting shocked or embarrassed by them. 



4. Engage in Active Listening. 

• Without interrupting the flow of the 
victim’s narrative, try to interject 
comments that indicate you have been 
listening. 

• Encourage the victim to continue 
talking while knowing that she is being 
heard. 

Techniques: Creating and 
Maintaining an Open 

Interview 



The victim’s narrative is the most vital part 
of the investigation. 

 Begin by asking the victim to tell you what 
happened to her in her words and at her own 
pace.  You can facilitate the interview while 
allowing the victim to tell her story (her way) by: 

1. Using open-ended prompts. (i.e. what 
happened next) 

2. Allowing the victim to control the pace. 
3. Avoiding leading questions (it’s not your 

story to tell.) 

The Victim’s Narrative 









Conclusion of the Interview 

• Always ask the victim if she has 
additional information she wants 
to report. 

• Reassure and thank the victim 
for her candor and cooperation. 

• Explain future procedures. 

 







Therefore… 
• Sensitivity & empathy are the keys to understanding 

and will result in a successful victim interview 
• Be patient, silence is o.k., let them process your 

questions and then answer. Wait For the Answer!!!!! 
• Be thorough 
• Move past “He said, She said” and find out what 

really happened 
• Build an in depth case (details matter) 
• Don’t stop asking questions until you can in some 

way experience what the victim has experienced 
• Give the victim time to process and work through 

the trauma when answering questions 
• Provide the victim with a “journal”  to record what 

they recall after the interview, re-interviews are O.K. 



Group Exercise 
All members of the class please pair off.  One Student should 
play the part of a sexual assault victim while the other plays 
the role of the interviewer. Practice using the techniques 
below while the “victim” relates a fictitious story, then switch 
roles.  

• Open-ended questions 

• Asking graphic questions in a sensitive, 
comfortable manner 

• Making empathetic statements 

• Maintaining Eye contact 

• Refraining from interrupting 

• Using follow-up questions to clarify 
points 



SVC PRESENTATION 
What are your questions 

 



WAIVER AND DEFERRAL OF 
ADJUDGED AND AUTOMATIC FORFEITURES 

3 March 2010 

 
TYPE OF FORFEITURE 

FIRST 14 
DAYS 

AFTER 
TRIAL  

 
14 DAYS AFTER TRIAL UNTIL 

INITIAL ACTION 

 
INITIAL ACTION TO 6 MONTHS 

AFTER INITIAL ACTION 

ADJUDGED 
 
     (1)  By MJ or Panel 
 
     (2)  Maximum Amount: 
 
          (a)  GCM:  all pay and allowances 
 
          (b)  SPCM:  2/3rds pay only 
 

 
 
 
No 
forfeitures in 
effect 

 
DEFER:  Art. 57(a)(2), RCM 1101(c) 
 
     (1)  Only valid until action or if 
rescinded earlier 
 
     (2)  Money goes to the accused 
 
     (3)  No sua sponte deferments 

 
RCM 1107(d): 
 
     (1)  DISAPPROVE 
 
     (2)  COMMUTE/MITIGATE:   
(e.g., reduce from total to certain dollar 
amount) 
 
     (3)  SUSPEND 

AUTOMATIC 
 
     (1)  Applies if: 
 
          (a)  Discharge & any confinement* 
 
          (b)  Confinement > 6 months 
 
          (c)  Death 
 
     (2)  Amount: 
 
          (a)  GCM:  all pay and allowances 
 
          (b)  SPCM:  2/3rds pay only 
 
*If only a punitive discharge is adjudged, 
Article 58b has no effect on pay and 
allowances.  See RCM 1003(b)(2) Discussion 

 
 
 
 
 
No 
forfeitures in 
effect 

DEFER:  Art. 57(a)(2), Art. 58b(a)(1), 
RCM 1101(c) 
 
     (1)  Only valid until action or if 
rescinded earlier 
 
     (2)  Money goes to the accused 
 
     (3)  No sua sponte deferments 
 
WAIVE:  Art. 58b(a)(2), RCM 1101(d) 
 
     (1)  Goes to dependents only 
 
     (2)  Valid for up to 6 months, duration 
of confinement, or ETS, whichever 
comes first. 
 
     (3)  CA can waive sua sponte 

 
WAIVE:  Art. 58b(a)(2), RCM 1101(d) 
 
     (1)  Goes to dependents only 
 
     (2)  Valid for up to 6 months, duration 
of confinement, or ETS, whichever 
comes first 
 
     (3)  CA can waive sua sponte 

This chart should be read in conjunction with United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002). 
 
Note:  All entitlement to pay and allowances ceases at ETS. 



Summary of Data on Rape Re-Perpetration

LISAK & MILLER (2002)

David Lisak’s original study involved a sample 1,882 men with an average age of 26.5 . These men were

employed and attending college part-time. They were demographically representative of the diverse

American population.

Of these 1,882 men, 120 (6.4%) had committed rapes of women they knew. None of these rapes was ever

reported.

Of the 120 rapists, 44 men (36.7%) committed a single act of rape. The remaining 76 men (63.3%) committed

multiple rapes; they committed a total of 439 rapes, which translates to an average of nearly six (5.8) rapes

per rapist. Altogether, the 120 rapists were responsible for 1,225 separate acts of interpersonal violence,

including rape, battery, and child physical and sexual abuse (Lisak & Miller, 2002).

Perhaps most important for police and prosecutors, Lisak and Miller (2002) calculated the percentage of

rapes that were committed by these repeat perpetrators – the figure was 91%. In other words, the vast

majority of rapes are committed by serial rapists as compared to those perpetrating a single incident.

Methodological note: To be characterized as a rapist, the man had to answer “yes” to one of the following

questions:

1. Have you ever been in a situation where you tried, but for various reasons did not succeed, in having

sexual intercourse with an adult by using or threatening to use physical force (twisting their arm,

holding them down, etc.) if they didn’t cooperate?

2. Have you ever had sexual intercourse with someone, even though they did not want to, because they

were too intoxicated (on alcohol or drugs) to resist your sexual advances (e.g., removing their clothes)?

3. Have you ever had sexual intercourse with an adult when they didn’t want to because you used or

threatened to use physical force (twisting their arm, holding them down, etc.) if they didn’t cooperate?

4. Have you ever had oral sex with an adult when they didn’t want to because you used or threatened to

use physical force (twisting their arm, holding them down, etc.) if they didn’t cooperate?

“Any participant who responded ‘yes’ to one of these questions was asked a series of follow-up questions

regarding their age, the victim’s age, the number of times it happened, whether it happened with another

person, and if so, the frequency of other instances or the number of other victims” (p. 78). These questions

come from the Abuse-Perpetration Inventory (API; Lisak et al., 2000), which was adapted from the Sexual

Experiences Survey originally developed by Koss and Oros (1982).

MCWHORTER ET AL. (2009)

These findings were recently replicated by McWhorter and colleagues with a sample of newly enlisted male

Navy personnel. Using a very similar instrument to screen for abuse perpetration (slightly modified 10-item

version of the Sexual Experiences Survey, Koss et al., 1987), these researchers surveyed 1,146 men who

participated in a longitudinal study during the transition from civilian to military life. Their average age was



19.8, and they were rather diverse in race/ethnicity. Most were high school diploma graduates (84%), with

only 7% reporting some postsecondary education.

Of these, 144 (13%) committed an act of completed or attempted rape since the age of 14; this is

approximately twice the percentage of rapists identified in Lisak and Miller’s (2002) sample. Most (11%)

committed rapes before entering military service, and 2% only perpetrated after entering the military.

Of the 144 rapists, 71% committed more than one rape (this is very close to the 63% found by Lisak and Miller,

2002). The average number of rapes for each man was 6.4, which is extremely similar to the 5.8 found by

Lisak and Miller (2002).

Of the rapes, 75% targeted only an acquaintance, and 7% only a stranger; an additional 18% involved both

victims who were strangers and acquaintances. In other words, 93% involved at least one victim who was

known; only 7% only involved victims who were strangers.

Most rapes were committed using drugs or alcohol as a tactic (77%). Of all rapes, 61% involved only

substances, and an additional 16% involved both substances and force. Only 23% involved only force or

threats of force (i.e., no substances); these were all committed against victims who were known to the victim.

In other words, there were no rapes committed against a stranger that did not use substances.

Again, the most important point for police and prosecutors may be the percentage of rapes that were

committed by serial perpetrators; in this sample the figure was 95%. In other words, almost every single

rape was committed by a serial rapist; the percentage of rapes that are committed as a one-time incident by

a man constitute only a tiny fraction (5%) of the total number of rapes.
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 A female high school student is on a 
class trip to a foreign country.  A male 
teacher is chaperoning the trip, and 
one evening he becomes quite drunk.  
The student takes him to his hotel 
room, and she goes in with him alone.  



 A 13-year old girl is staying in a small 
lake resort with her family.  She likes a 
young man who sometimes drives the 
boat for families to water ski.  He is 
several years older than she is.  One 
night they arrange to meet in a secluded 
location halfway around the lake.  She 
doesn’t tell her parents where she is 
going, and heads out in the dark.  







 While living in a big city, a young 
woman regularly goes out to bars and 
clubs with a small group of friends, to 
dance and drink.  She does not know 
these friends very well, and they take 
public transportation, so if they left her 
she would not know exactly where she 
was.   She trusts they will get her home. 





 A woman goes to a bar with a female 
friend, and the two drink, dance, and 
play pool.  During the evening, they get 
to know a man who plays pool with 
them, although he is not drinking.  At 
closing time, the women plan to walk 
home, but the man offers them a ride.  
They accept and climb into his car. 



 Two young women are out to dinner 
and a stranger from a neighboring table 
begins flirting with them.  Around 
midnight, one of the women gets up to 
leave and the man asks the remaining 
woman if she would like to go skinny 
dipping with him.  They both leave their 
clothes in the car and sneak into the 
outdoor pool of the local hotel. 





 A young man goes out drinking 
with friends, and becomes so 
intoxicated he is unable to find his 
way home.  He decides to stay the 
night at a friend’s house, even 
though he does not know exactly 
who else is staying there or who 
might have access to the residence. 



 An 11-year old boy is lost in Las 
Vegas, and wanders around for a 
few hours, hoping to find his family. 



 A young man has been working out 
at the gym, and decides to take a 
shower.  An older and larger man 
(approximately 300 pounds) is 
already in the shower, and the two 
have spoken to each other on 
occasion, although the young man 
has been uncomfortable by the 
older man’s comments about rape.   



 While visiting a big city, a man goes 
out drinking alone.  He is very 
drunk when he sets out for his 
hotel, not knowing exactly where he 
is, or how to get back.  He stumbles 
through various neighborhoods, 
looking for familiar landmarks. 



 A young man is hitchhiking across the 
desert and picked up by an older man 
driving a truck.  As they drive through 
the dark, the older man asks the young 
man repeated questions about the size 
of his genitalia, whether he will show 
him, whether he will perform fellatio, 
etc.  The young man is very frightened , 
because they are miles from civilization. 

 

























































































































































































(e) Unless otherwise prescribed by the Secretary 

concerned, direct a pretrial investigation under 

R.C.M. 405, and, if appropriate, forward the report 

of investigation with the charges to a superior com- 

mander  for  disposition. 
 

Discussion 
 

An  investigation  should  be  directed  when  it  appears  that  the 

charges are of such a serious nature that trial by general court- 

martial may be warranted. See R.C.M. 405. If an investigation of 

the  subject  matter  already  has  been  conducted,  see  R.C.M. 

405(b). 

before the accused is charged with an offense, and 

the accused was present at the investigation and af- 

forded the rights to counsel, cross-examination, and 

presentation of evidence required by this rule, no 

further investigation is required unless demanded by 

the accused to recall witnesses for further cross- 

examination  and  to  offer  new  evidence. 
 

Discussion 
 

An earlier investigation includes courts of inquiry and similar 

investigations  which  meet  the  requirements  of  this  subsection. 

 
 

Rule 405. Pretrial investigation 

(a)  In general. Except as provided in subsection (k) 

of this rule, no charge or specification may be re- 

ferred to a general court-martial for trial until a 

thorough and impartial investigation of all the mat- 

ters set forth therein has been made in substantial 

compliance with this rule.  Failure to comply with   

this rule shall have no effect if the charges are not 

referred to a general court-martial. 
 

Discussion 
 

The primary purpose of the investigation required by Article 32 

and this rule is to inquire into the truth of the matters set forth in 

the charges, the form of the charges, and to secure information on 

which to determine what disposition should be made of the case. 

The investigation also serves as a means of discovery. The func- 

tion of the investigation is to ascertain and impartially weigh all 

available facts in arriving at conclusions and recommendations, 

not to perfect a case against the accused. The investigation should 

be limited to the issues raised by the charges and necessary to 

proper disposition of the case. The investigation is not limited to 

examination of the witnesses and evidence mentioned in the ac- 

companying allied papers. See subsection (e) of this rule. Recom- 

mendations  of  the  investigating  officer  are  advisory. 

If  at  any  time  after  an  investigation  under  this  rule  the 

charges are changed to allege a more serious or essentially differ- 

ent offense, further investigation should be directed with respect 

to  the  new  or  different  matters  alleged. 

Failure to comply substantially with the requirements of Ar- 

ticle 32, which failure prejudices the accused, may result in delay 

in disposition of the case or disapproval of the proceedings. See 

R.C.M. 905(b)(1) and 906(b)(3) concerning motions for appropri- 

ate  relief relating  to  the  pretrial  investigation. 

The accused may waive the pretrial investigation. See sub- 

section (k) of this rule. In such case, no investigation need be 

held. The commander authorized to direct the investigation may 

direct  that  it  be  conducted  notwithstanding  the  waiver. 

 

 
(b) Earlier investigation. If an investigation of the 

subject  matter  of  an  offense  has  been  conducted 

(c)  Who may direct investigation. Unless prohibited 

by regulations of the Secretary concerned, an inves- 

tigation  may  be  directed  under  this  rule  by  any 

court-martial convening authority. That authority 

may also give procedural instructions not inconsis- 

tent  with  these  rules. 

(d)  Personnel. 

(1)  Investigating officer. The commander direct- 

ing an investigation under this rule shall detail a 

commissioned officer not the accuser, as investigat- 

ing officer, who shall conduct the investigation and 

make a report of conclusions and recommendations. 

The investigating officer is disqualified to act later 

in  the  same  case  in  any  other  capacity. 
 

Discussion 
 

The  investigating  officer  should  be  an  officer  in  the  grade  of 

major or lieutenant commander or higher or one with legal train- 

ing. The investigating officer may seek legal advice concerning 

the investigating officer’s responsibilities from an impartial 

source,  but  may  not  obtain  such  advice  from  counsel  for  any 

party. 

 
 

(2)  Defense  counsel. 

(A) Detailed counsel. Except as provided in 

subsection (d)(2)(B) of this rule, military counsel 

certified in accordance with Article 27(b) shall be 

detailed  to  represent  the  accused. 

(B)  Individual  military  counsel.  The  accused 

may request to be represented by individual military 

counsel. Such requests shall be acted on in accord- 

ance with R.C.M. 506(b). When the accused is rep- 

resented by individual military counsel, counsel 

detailed to represent the accused shall ordinarily be 

excused, unless the authority who detailed the de- 

fense counsel, as a matter of discretion, approves a 

request  by  the  accused  for  retention  of  detailed 



 
counsel. The investigating officer shall forward any 

request by the accused for individual military coun- 

sel to the commander who directed the investigation. 

That commander shall follow the procedures in 

R.C.M.  506(b). 

(C) Civilian counsel. The accused may be rep- 

resented by civilian counsel at no expense to the 

United States. Upon request, the accused is entitled 

to a reasonable time to obtain civilian counsel and to 

have such counsel present for the investigation. 

However, the investigation shall not be unduly de- 

layed for this purpose. Representation by civilian 

counsel shall not limit the rights to military counsel 

under  subsections  (d)(2)(A)  and  (B)  of  this  rule. 
 

Discussion 
 

See R.C.M. 502(d)(6) concerning the duties of defense counsel. 

 
 

(3) Others. The commander who directed the in- 

vestigation may also, as a matter of discretion, detail 

or  request  an  appropriate  authority  to  detail: 

(A)  Counsel  to  represent  the  United  States; 

(B) A  reporter;  and 

(C) An  interpreter. 

(e) Scope of investigation. The investigating officer 

shall inquire into the truth and form of the charges, 

and such other matters as may be necessary to make 

a recommendation as to the disposition of the 

charges. If evidence adduced during the investiga- 

tion indicates that the accused committed an unchar- 

ged offense, the investigating officer may investigate 

the subject matter of such offense and make a rec- 

ommendation as to its disposition, without the ac- 

cused  first  having  been  charged  with  the  offense. 

The  accused’s  rights  under  subsection  (f)  are  the 

same  with  regard  to  investigation  of  both  charged 

and  uncharged  offenses. 
 

Discussion 
 

The investigation may properly include such inquiry into issues 

raised directly by the charges as is necessary to make an appro- 

priate recommendation. For example, inquiry into the legality of a 

search or the admissibility of a confession may be appropriate. 

However, the investigating officer is not required to rule on the 

admissibility  of  evidence  and  need  not  consider  such  matters 

except  as  the  investigating  officer  deems  necessary  to  an  in- 

formed recommendation. When the investigating officer is aware 

that evidence may not be admissible, this should be noted in the 

report.  See  also  subsection  (i)  of  this  rule. 

In investigating uncharged misconduct identified during the 

pretrial investigation, the investigating officer will inform the 

accused of the general nature of each uncharged offense investi- 

gated, and otherwise afford the accused the same opportunity for 

representation, cross examination, and presentation afforded dur- 

ing  the  investigation  of  any  charge  offense. 
 

 
(f) Rights of the accused. At any pretrial investiga- 

tion under this rule the accused shall have the right 

to: 

( 1 )  B e  i n f o r m e d  o f  t h e  c h a r g e s  u n d e r 

investigation; 

(2)  Be informed  of  the  identity  of  the  accuser; 

(3)  Except in circumstances described in R.C.M. 

804(c)(2),  be  present  throughout  the  taking  of 

evidence; 

(4)  Be represented  by  counsel; 

(5) Be informed of the witnesses and other evi- 

dence  then  known  to  the  investigating  officer; 

( 6 )  B e  i n f o r m e d  o f  t h e  p u r p o s e  o f  t h e 

investigation; 

(7) Be informed of the right against self-incrimi- 

nation  under  Article  31; 

(8) Cross-examine witnesses who are produced 

under  subsection  (g)  of  this  rule; 

(9) Have witnesses produced as provided for in 

subsection  (g)  of  this  rule; 

(10) Have evidence, including documents or 

physical evidence, produced as provided under 

subsection (g) of  this  rule; 

(11) Present anything in defense, extenuation, or 

mitigation for consideration by the investigating of- 

ficer;  and 

(12)  Make  a  statement  in  any  form. 

(g) Production of witnesses and evidence; alterna- 

tives. 

(1)  In  general. 

(A)  Witnesses.  Except  as  provided  in  subsec- 

tion (g)(4)(A) of this rule, any witness whose testi- 

mony would be relevant to the investigation and not 

cumulative, shall be produced if reasonably availa- 

ble. This includes witnesses requested by the ac- 

cused, if the request is timely. A witness is 

“reasonably available” when the witness is located 

within 100 miles of the situs of the investigation and 

the significance of the testimony and personal ap- 

pearance of the witness outweighs the difficulty, ex- 

pense,  delay,  and  effect  on  military  operations  of 



 
obtaining the witness’ appearance. A witness who is 

unavailable under Mil. R. Evid. 804(a)(1)-(6), is not 

“reasonably  available.” 

 
Discussion 

 

A witness located beyond the 100-mile limit is not per se unavail- 

able. To determine if a witness beyond 100 miles is reasonably 

available, the significance of the witness’ live testimony must be 

balanced against the relative difficulty and expense of obtaining 

the  witness’  presence  at  the  hearing. 

 
 

(B)  Evidence. Subject to Mil. R. Evid., Section 

V, evidence, including documents or physical evi- 

dence, which is relevant to the investigation and not 

cumulative, shall be produced if reasonably availa- 

ble. Such evidence includes evidence requested by 

the accused, if the request is timely and incompliance 

with this rule.  As soon as practicable after receipt of 

a request by the accused for information that may 

be protected under Mil. R. Evid. 505 or 506, the 

investigating officer shall notify the person who is 

authorized to issue a protective order under subsection 

(g)(6) of this rule, and the convening authority, if 

different. Evidence is reasonably available if its 

significance outweighs the difficulty, expense, delay, 

and effect on military operations  of  obtaining  the  

evidence. 

 
Discussion 

 

In preparing for the investigation, the investigating officer should 

consider what evidence, including evidence that may be obtained by 
subpoena duces tecum, will be necessary to prepare a thorough and 

impartial investigation. The investigating officer should consider, as 

to potential witnesses, whether their personal appearance will be 

necessary. Generally, personal appearance is preferred, but the 

investigating officer should consider whether, in light of the 

probable importance of a witness’s testimony, an alternative to 
testimony under subsection (g)(4)(A) of this rule would be 

sufficient.  

     After making a preliminary determination of what witnesses will 
be produced and other evidence considered, the investigating officer 

should notify the defense and inquire whether it requests the 

production of other witnesses or evidence. In addition to witnesses 
for the defense, the defense may request production of witnesses 

whose testimony would favor the prosecution.  

     Once it is determined what witnesses the investigating officer 
intends to call, it must be determined whether each witness is 

reasonably available. That determination is a balancing test. The 

more important the testimony of the witness, the greater the 
difficulty, expense, delay, or effect on military operations must be to 

permit nonproduction. For example, the temporary absence of a 

witness on leave for 10 days would normally justify using an 
alternative to that witness’s personal appearance if the sole reason 

for the witness’s testimony was to impeach the credibility of another 

witness by reputation evidence, or to establish a mitigating character 
trait of the accused. On the other hand, if the same witness was the 

only eyewitness to the offense, personal appearance would be 

required if the defense requested it and the witness is otherwise 

reasonably available. The time and place of the investigation may be 
changed if reasonably necessary to permit the appearance of a 

witness. Similar considerations apply to the production of evidence, 

including evidence that may be obtained by subpoena duces tecum.     
     If the production of witnesses or evidence would entail 

substantial costs or delay, the investigating officer should inform the 

commander who directed the investigation.  
     The provision in (B), requiring the investigating officer to notify 

the appropriate authorities of requests by the accused for information 

privileged under Mil. R. Evid. 505 or 506, is for the purpose of 
placing the appropriate authority on notice that an order, as 

authorized under subsection (g)(6), may be required to protect 

whatever information the government may decide to release to the 

accused. 

(2)  Determination  of  reasonable  availability. 

(A)  Military witnesses. The investigating offi- 

cer shall make an initial determination whether a 

military witness is reasonably available. If the inves- 

tigating officer decides that the witness is not rea- 

sonably available, the investigating officer shall 

inform the parties. Otherwise, the immediate com- 

mander of the witness shall be requested to make the 

witness available. A determination by the immediate 

commander that the witness is not reasonably availa- 

ble is not subject to appeal by the accused but may 

be  reviewed  by  the  military  judge  under  R.C.M. 

906(b)(3). 
 

Discussion 
 

The investigating officer may discuss factors affecting reasonable 

availability with the immediate commander of the requested wit- 

ness  and  with  others.  If  the  immediate  commander  determined 

that the witness is not reasonably available, the reasons for that 

determination  should  be  provided  to  the  investigating  officer. 
 

 
(B) Civilian witnesses. The investigating officer 

shall decide whether a civilian witness is reasonably 

available  to  appear  as  a  witness. 
 

Discussion 
 

     The investigating officer should initially determine whether a 

civilian witness is reasonably available without regard to whether the 

witness is willing to appear. If the investigating officer determines 

that a civilian witness is apparently reasonably available, the witness 

should be invited to attend and, when appropriate, informed that 

necessary expenses will be paid.  

     If the witness refuses to testify, the witness is not reasonably 

available because civilian witnesses may not be compelled to attend 

a pretrial investigation. Under subsection (g)(3) of this rule, civilian 

witnesses may be paid for travel and associated expenses to testify at 

a pretrial investigation. Except for use in support of the deposition of 

a witness under Article 49, UCMJ, and ordered pursuant to R.C.M. 

702(b), the investigating officer and any government representative 

to an Article 32, UCMJ, proceeding does not possess authority to 

issue a subpoena to compel against his or her will a civilian witness 

to appear and provide testimony. 



 
 

          (C) Evidence generally. The investigating 

officer shall make an initial determination whether 

evidence is reasonably available. If the investigating 

officer decides that it is not reasonably available, the 

investigating officer shall inform the parties.  

               (i) Evidence under the control of the 

Government. Upon the investigating officer’s 

determination that evidence is reasonably available, 

the custodian of the evidence shall be requested to 

provide the evidence. A determination by the 

custodian that the evidence is not reasonably available 

is not subject to appeal by the accused, but may be 

reviewed by the military judge under R.C.M. 

906(b)(3). 
 

Discussion 
 
Evidence shall include documents and physical evidence that are 

relevant to the investigation and not cumulative. See subsection 

(g)(1)(B). The investigating officer may discuss factors affecting 

reasonable availability with the custodian and with others. If the 

custodian determines that the evidence is not reasonably available, 

the reasons for that determination should be provided to the 

investigating officer. 

 

 

               (ii) Evidence not under the control of the 

Government. Evidence not under the control of the 

Government may be obtained through noncompulsory 

means or by subpoena duces tecum issued pursuant to 

procedures set forth in R.C.M. 703(f)(4)(B). A 

determination by the investigating officer that the 

evidence is not reasonably available is not subject to 

appeal by the accused, but may be reviewed by the 

military judge under R.C.M. 906(b)(3). 
 
 

Discussion 
 

     A subpoena duces tecum to produce books, papers, documents, 

data, electronically stored information, or other objects for a pretrial 

investigation pursuant to Article 32 may be issued by the 

investigating officer or counsel representing the United States. See 

R.C.M. 703(f)(4)(B). 

     The investigating officer may find that evidence is not reasonably 

available if:  the subpoenaed party refuses to comply with the duly 

issued subpoena duces tecum; the evidence is not subject to 

compulsory process; or the significance of the evidence is 

outweighed by the difficulty, expense, delay, and effect on military 

operations of obtaining the evidence. 

 
          (D)  Action when witness or evidence is not 

reasonably available. If the defense objects to a deter- 

mination that a witness or evidence is not reasonably 

available, the investigating officer shall include a 

statement of the reasons for the determination in the 

report  of  investigation. 

     (3)  Witness  expenses.  Transportation  expenses 

and a per diem allowance may be paid to civilians 

requested to testify in connection with an investiga- 

tion under this rule according to regulations pre- 

scribed  by  the Secretary  of  a  Department. 
 

 
 

Discussion 
 

See Department of Defense Joint Travel Regulations, Vol 2, 

paragraphs  C7055. 

 
     (4)  Alternatives  to  testimony.  

          (A)  Unless the defense objects, an investigating 

officer may consider, regardless of the availability of 

the witness: 

               (i)  Sworn statements; 

 (ii)  Statements under oath taken by tele- 

phone, radio, or similar means providing each party 

the opportunity to question the witness under cir- 

cumstances by which the investigating officer may 

reasonably conclude that the witness’ identity is as 

claimed; 

(iii) Prior testimony under oath; 

(iv) Depositions; 

( v )  S t i p u l a t i o n s  o f  f a c t  o r  e x p e c t e d 

testimony; 

(vi) Unsworn statements; and 

(vii)  Offers of proof of expected  testimony  

of  that  witness. 

(B)  The  investigating  officer  may  consider, 

over objection of the defense, when the witness is 

not  reasonably  available: 

(i)  Sworn  statements; 

(ii) Statements under oath taken by tele- 

phone, radio, or similar means providing each party 

the opportunity to question the witness under cir- 

cumstances by which the investigating officer may 

reasonably conclude that the witness’ identity is a 

claimed; 

(iii) Prior  testimony  under  oath;  and 

(iv) Deposition  of  that  witness;  and 

(v) In  time  of  war,  unsworn  statements. 

(5)  Alternatives  to  evidence. 

(A)  Unless the defense objects, an investigating 

officer may consider, regardless of the availability of 

the evidence: 

               (i)  Testimony  describing  the  evidence; 

  (ii) An authenticated copy, photograph, or 

reproduction  of  similar  accuracy  of  the  evidence; 

  (iii) An alternative to testimony, when per- 

mitted under subsection (g)(4)(B) of this rule, in 

which  the  evidence  is  described; 

  (iv) A stipulation of fact, document’s con- 

tents, or expected testimony; 

              (v) An unsworn statement describing the ev- 

idence;  or 

  (vi) An offer of proof concerning pertinent 

characteristics  of  the  evidence. 

          (B)  The  investigating  officer  may   

consider, over objection of the defense, when the 

evidence is not  reasonably  available: 



  (i)  Testimony  describing  the  evidence; 

  (ii) An authenticated copy, photograph, or  

reproduction of similar accuracy of the evidence; or 

  (iii) An alternative to testimony, when  

permitted under subsection (g)(4)(B) of this rule, in 

which  the  evidence  is  described. 

     (6) Protective order for release of privileged in- 

formation. If, prior to referral, the Government agrees  

to  disclose  to  the  accused  information  to which the 

protections afforded by Mil. R. Evid. 505 or 506 may 

apply, the convening authority, or other person 

designated by regulation of the Secretary of the 

service concerned, may enter an appropriate pro- 

tective order, in writing, to guard against the com- 

promise of information disclosed to the accused. The 

terms of any such protective order may include 

prohibiting the disclosure of the information except 

as authorized by the authority issuing the protective 

order, as well as those terms specified by Mil. R. 

Evid. 505(g)(1)(B) through (F) or 506(g)(2) through 

(5). 

 

(h)  Procedure. 

     (1)  Presentation  of  evidence. 

          (A) Testimony. All testimony shall be taken 

under oath, except that the accused may make an 

unsworn statement. The defense shall be given wide 

latitude in  cross-examining  witnesses. 
 

Discussion 
 

The following  oath  may  be  given  to  witnesses: 

“Do you (swear) (affirm) that the evidence you give shall be the 

truth,  the  whole  truth,  and  nothing  but  the  truth  (so  help  you 

God)?” 

 
     The investigating officer is required to include in the report of 

the investigation a summary of the substance of all testimony. See 

subsection (j)(2)(B) of this rule. After the hearing, the investi- gating 

officer should, whenever possible, reduce the substance of the  

testimony  of  each  witness  to  writing. 

     If the accused testifies, the investigating officer may invite but 

not require the accused to swear to the truth of a summary of that 

testimony. If substantially verbatim notes of a testimony or 

recordings of testimony were taken during the investigation, they 

should  be  preserved  until  the  end  of trial. 

     If it appears that material witnesses for either side will not be  

available  at  the  time  anticipated  for  trial,  the  investigating 

officer should notify the commander who directed the investiga- tion  

so  that  depositions  may  be  taken  if  necessary. 

     If during the investigation any witness subject to the code is  

suspected of an offense under the code, the investigating officer 

should comply with the warning requirements of Mil. R. Evid. 

305(c),  (d),  and,  if  necessary,  (e). 

 
 
 
          (B)  Other evidence.  The  investigating  officer 

shall inform the parties what other evidence will be 

considered. The parties shall be permitted to exam- 

ine all other evidence considered by the investigat- 

ing  officer. 

  (C)  Defense evidence. The defense shall 

have full opportunity to present any matters in 

defense, extenuation,  or  mitigation. 

     (2) Objections. Any objection alleging failure to 

comply with this rule, except subsection (j), shall be 

made to the investigating officer promptly upon dis- 

covery of the alleged error. The investigating officer 

shall not be required to rule on any objection. An 

objection shall be noted in the report of investigation 

if a party so requests. The investigating officer may 

require  a  party  to  file  any  objection  in  writing. 
 

Discussion 
 

See  also  subsection  (k)  of  this  rule. 

Although the investigating officer is not required to rule on 

objections, the investigating officer may take corrective action in 

response to an objection as to matters relating to the conduct of 

the proceedings when the investigating officer believes such ac- 

tion  is  appropriate. 

If an objection raises a substantial question about a matter 

within the authority of the commander who directed the investiga- 

tion (for example, whether the investigating officer was properly 

appointed) the investigating officer should promptly inform the 

commander  who  directed  the  investigation. 
 

 

     (3)  Access by spectators. Access by spectators to 

all or part of the proceedings may be restricted or 

foreclosed in the discretion of the commander who 

directed the investigation or the investigating officer. 

Article 32 investigations are public hearings and should 

remain open to the public whenever possible. When  an  

overriding  interest  exists  that  outweighs the value of 

an open investigation, the hearing may be closed to 

spectators. Any closure must be narrowly tailored to 

achieve the overriding interest that justified the closure. 

Commanders or investigating officers must conclude 

that no lesser methods short of closing the Article 32 

investigation can be used to protect the overriding 

interest in the case. Commanders or investigating 

officers  must  conduct  a case-by-case, witness-by-

witness, circumstance-by- circumstance analysis of 

whether closure is necessary. If a commander or 

investigating officer believes closing the Article 32 

investigation is necessary, the commander or 

investigating officer must make specific findings of fact 

in writing that support  the  closure.  The  written  

findings  of  fact must be included in the Article 32 

investigating officer’s report. Examples of overriding 

interests may include: preventing psychological harm 

or trauma to a  child  witness  or  an  alleged  victim  of  

a  sexual crime, protecting the safety of a witness or 

alleged victim, protecting classified material, and 

receiving evidence where a witness is incapable of 

testifying in  an  open  setting. 

     (4)  Presence of accused. The further progress of 

the taking of evidence shall not be prevented and the 

accused shall be considered to have waived the right to  

be  present,  whenever  the  accused: 

          (A)  After being notified of the time and place 

of the proceeding is voluntarily absent (whether or 

not informed by the investigating officer of the obli- 



gation  to  be  present);  or 

          (B)  After being warned by the investigating of- 

ficer that disruptive conduct will cause removal from 

the proceeding, persists in conduct which is such as 

to  justify  exclusion  from  the  proceeding. 

 

(i) Military Rules of Evidence. The Military Rules of 

Evidence do not apply in pretrial investigations under 

this rule except as follows: 

     (1)  Military Rules of Evidence 301, 302, 303, 305, 

and Section V shall apply in their entirety. 

     (2)  Military Rule of Evidence 412 shall apply in 

any case defined as a sexual offense in Mil. R. Evid. 

412(d). 

     (3) In applying these rules to a pretrial investigation, 

the term “military judge,” as used in these rules, shall 

mean the investigating officer, who shall assume the 

military judge’s powers to exclude evidence from the 

pretrial investigation, and who shall, in discharging this 

duty, follow the procedures set forth in the rules cited 

in paragraphs (1) and (2). 
 

Discussion 
With regard to all evidence, the investigating officer should exercise 

reasonable control over the scope of the inquiry. See subsection (e) 

of this rule. An investigating officer may consider any evidence, 

even if that evidence would not be admissible at trial. However, see 

subsection (g)(4) of this rule as to limitations on the ways in which 

testimony may be presented. Certain rules relating to the form of 

testimony that may be considered by the investigating officer appear 

in subsection (g) of this rule. 

     Mil. R. Evid. 412 evidence, including closed hearing testimony, 

must be protected pursuant to the Privacy Act of 1974, 5 U.S.C. § 

552a. Evidence deemed admissible by the investigating officer 

should be made a part of the report of investigation. See subsection 

(j)(2)(C), infra. Evidence deemed inadmissible, and the testimony 

taken during the closed hearing, should not be included in the report 

of investigation and should be safeguarded. The investigating officer 

and counsel representing the United States are responsible for 

careful handling of any such evidence to prevent indiscriminate 

viewing or disclosure. Although R.C.M. 1103A does not apply, its 

requirements should be used as a model for safeguarding 

inadmissible evidence and closed hearing testimony. The convening 

authority and the appropriate judge advocate are permitted to review 

such safeguarded evidence and testimony. See R.C.M. 601(d)(1). 

 

(j)  Report  of  investigation. 

(1)  In  general.  The  investigating  officer  shall 

make a timely written report of the investigation to 

the commander  who  directed  the  investigation. 
 

Discussion 
 

If practicable, the charges and the report of investigation should 

be forwarded to the general court-martial convening authority within 

8 days after an accused is ordered into arrest or confine- ment.  

Article  33. 

 
     (2) Contents. The report of investigation shall 

include: 

          (A)  A statement of names and organizations or 

addresses of defense counsel and whether defense 

counsel was present throughout the taking of evi- 

dence,  or  if  not  present  the  reason  why; 

          (B)  The  substance  of  the  testimony  taken  

on both  sides,  including  any  stipulated  testimony; 

          (C) Any other statements, documents, or mat- 

ters considered by the investigating officer, or recit- 

als of  the  substance  or  nature  of  such  evidence; 

          (D)  A statement of any reasonable grounds 

for belief that the accused was not mentally 

responsible for the offense or was not competent to 

participate in  the  defense  during  the  investigation; 
 

Discussion 
 

See R.C.M. 909 (mental capacity); 916(k) (mental responsibility). 

 
 
          (E) A statement whether the essential witnesses 

will be available at the time anticipated for trial and 

the reasons why any essential witness may not then 

be  available; 

          (F) An explanation of any delays in the 

investigation; 

    (G) The investigating officer’s conclusion 

whether the charges and specifications are in proper 

form; 

    (H) The investigating officer’s conclusion 

whether reasonable grounds exist to believe that the 

accused  committed  the  offenses  alleged;  and 

    (I) The recommendations of the investigating 

officer,  including  disposition. 
 

Discussion 
 

For example, the investigating officer may recommend that the 

charges and specifications be amended or that additional charges 

be preferred. See R.C.M. 306 and 401 concerning other possible 

dispositions. 

See Appendix 5 for a sample of the Investigating Officer’s 
Report  (DD  Form  457). 
 
 
     (3) Distribution of the report. The investigating 

officer shall cause the report to be delivered to the 

commander who directed the investigation. That 

commander  shall  promptly  cause  a  copy  of  the 

report  to  be  delivered  to  each  accused. 

     (4)  Objections. Any objection to the report shall 

be made to the commander who directed the investi- 

gation within 5 days of its receipt by the accused. 

This subsection does not prohibit a convening au- 

thority from referring the charges or taking other action  

within  the  5-day  period. 

(k)  Waiver. The accused may waive an investigation 

under this rule. In addition, failure to make a timely 

objection under this rule, including an objection to 

the report, shall constitute waiver of the objection. 

Relief from the waiver may be granted by the inves- 

tigating officer, the commander who directed the 

investigation, the convening authority, or the mili- 

tary  judge,  as  appropriate,  for  good  cause  shown. 
 

Discussion 
 



See  also  R.C.M.  905(b)(1);  906(b)(3). 

     If the report fails to include reference to objections which 

were made under subsection (h)(2) of this rule, failure to object to the 

report will constitute waiver of such objections in the absence of  

good  cause  for  relief  from  the  waiver. 

     The commander who receives an objection may direct that the 

investigation be reopened or take other action, as appropriate. 

     Even if the accused made a timely objection to failure to produce 

a witness, a defense request for a deposition may be necessary  to  

preserve  the  issue  for  later  review. 

 

 













































Section 1704 

• If requested by 
victim of sex-
related offense 
who is subject to 
interview request, 
interview with DC 
shall only occur in 
presence of TC, 
SVC, or VA 

• Upon notice by TC 
to DC of name of 
alleged victim of 
sex-related 
offense who TC 
intends to call to 
testify at 32 or 
CM, DC shall 
request interview 
with victim 
through TC 

































Resources 
• https://jagu.army.mil/bbcswebdav/institution/JAGU

%20Institution/webpages/SHARP/index.html 
 

• http://armypubs.army.mil/ 
 

• http://www.dtic.mil/whs/directives/ 
 

• http://www.sapr.mil/ 
 

• http://www.defense.gov/home/features/2012/0912
sexual-assault/ 

 



SVC Course – View from the Bench 

• Introduction and Disclaimer 
• Path to Success 
• The 3 P’s 











Objectives 

-Pre-sentencing        

 

-Post-trial submission      

 

-Convening authority action       

 

-Appeals           
 

 





The Principles 
of Sentencing 

Punishment of the wrongdoer 

Protection of society from the wrongdoer 

Rehabilitation of the wrongdoer 

General and specific deterrence 

Preservation of good order and discipline 

-RCM 1001(g) and DA PAM 27-9  













When Do Punishments Start? 

• Forfeitures (adjudged and automatic) 
– Earlier of: 14 days or CA Action 

• Reduction (adjudged and automatic) 
– Earlier of: 14 days or CA Action 

• Restriction and Hard Labor w/o confinement 
– CA Action   

• Confinement 
– Immediately 

• Discharge 
    - After appeals 











Forfeitures 

 Adjudged forfeitures 
 The sentence of the court  

 Automatic forfeitures 
 Triggered upon reaching a certain sentence 



















U.S. v. Moreno, 63 M.J. 129 













1105/1106 Matters 

• 10-day deadline 
• Optional 20-day extension 
• Contents: 

– Memo from DC 
– Letter from Accused 
– Clemency matters 

Defense submission 







































U.S. 
Supreme 

Court 
Court of 

Appeals for the 
Armed Forces 

Service Courts of 
Criminal Appeals 

Trial Courts 



What can be appealed 
 

Article 66(b)(1) 

Sentence extends to  
 
-death 
-dismissal, dishonorable discharge or bad-conduct discharge 
-or more than 1 year in jail 
 



What can be appealed 
 

Article 69(d) 

Any case the Judge Advocate General sends to the court 
 
 
U.S. v. Ali, 71 M.J. 256 (C.A.A.F. 2012) 
 



What can be appealed 
 

Article 61 

An accused can always choose to withdraw appeal, except death 
 



Where are appeals heard 
 

Article 66-67a 

Courts of criminal appeals  (CCA’s) 
 -Article 66 
 
Court of Appeals for the Armed Forces (CAAF) 
 -Accused requests; TJAG certifies, death 
  
Supreme Court  
 
 
 







Government Appeals 

1.  Qualifying Proceeding 
AND 
2.  Qualifying Ruling 

























Objectives 

-Pre-sentencing        

 

-Post-trial submission      

 

-Convening authority action 

 

-Appeals      
 

 

































LEWD ACT 
4 TYPES OF LEWD ACTS: 
 
1. Any sexual contact 
2. Intentionally exposing (with one of two intents) 
3. Intentionally communicating indecent language (with 

one of two intents) 
4. Any indecent conduct 
 a.  Intentionally done with or in the presence of a child 
 b.  Traditional “form of immorality” definition 
 
 
Physical presence requirement eliminated 
 
 

























CONSENT 

• Lack of consent is not an element (two exceptions). 
• “freely given agreement …by a competent person.” 
• Cannot Consent: 
Sleeping, unconscious, incompetent 
Death/GBH 
Render unconscious 
Under threat or fear 
Fraud 



How is consent evidence used? 

 
 
 
 































































































  Know the rules 

Know the  policy 

Know the  future 





This is not new…. 
 

 

 

 

 

                     JA’s have been serving as Art. 32 IOs for a long time… 





In fact, Marine Judge Advocates serve as IOs all the time… 

















Discovery 

• R.C.M. 405(a) Discussion (“The investigation also 
serves as a means of discovery”) 

• R.C.M. 405(f)(8) (providing accused’s right to 
cross-examine witnesses) 

• R.C.M. 405(f)(10) (providing accused’s right to 
have evidence produced at the hearing) 

• R.C.M. 405(g) (discussing production of evidence 
and witnesses) 



Preserve Testimony 

At trial, Article 32 testimony may be admissible 
under: 

• M.R.E. 801(d)(1)(A) as a prior inconsistent 
statement 

• M.R.E. 804(b)(1) as former testimony, if witness 
is unavailable. 

 



  Scope of Investigation 



Scope of Investigation 

• Can (should?) go beyond case file 

• May investigate uncharged offenses: 

• Must inform the accused of uncharged 
misconduct under investigation 

• Give accused the opportunity to present 
evidence regarding the uncharged offenses   

• May consider admissibility of evidence as the IO 
“deems necessary to an informed recommendation” 
but IO is not required to rule on admissibility    



Burden of Proof is 
reasonable grounds to 
believe the accused 
committed the offense 



R.C.M. 405 



 

12 Listed in R.C.M. 405(f) 
  Informed of charges 

 Informed of identity of accuser 
 Present throughout taking of evidence 

 Representation by counsel 
 Know witnesses & evidence known to IO 
 Informed of purpose of investigation 

 Article 31 rights (self-incrimination) 
 Cross-examine witnesses  

 Production of witnesses 
 Production of evidence 

 To present “anything” in defense, extenuation or mitigation   
 Make a statement (in any form) 

 



RCM 405(i) 

• The Military Rules of Evidence do not apply to Article 32, 
UCMJ, investigations except: 

• MRE 301 - Privilege against self-incrimination 

• MRE 302 - Privilege concerning any statements made by the 
accused during a mental examination conducted under RCM 
706 

• MRE 303 – No degrading questions/comments allowed 

• MRE 305 - Warnings about rights/involuntary statements 

• Section V – Privileges (Attorney/Client, Clergy, etc..) 

• MRE 412 - Rape Shield Law 

 

 

 



RCM 405(i) 

• The Military Rules of Evidence do not apply to Article 32, 
UCMJ, investigations except: 

• MRE 301 - Privilege against self-incrimination 

• MRE 302 - Privilege concerning any statements made by the 
accused during a mental examination conducted under RCM 
706 

• MRE 303 – No degrading questions/comments allowed 

• MRE 305 - Warnings about rights/involuntary statements 

• MRE 412 - Rape Shield Law 

• Section V – Privileges (Attorney/Client, Clergy, etc..) 

 

 

 



Update to R.C.M. 405 

 

 

 

 

 

 

 

 

405(i) 



New tool for obtaining evidence – 

                    Subpoena Duces Tecum 



Update to R.C.M. 405 

 

 

 

 

 

 

 

 

405(g)(2)(C) 



 
Open vs. Closed Article 32 

 
• RCM 405(h)(3) and Discussion 

• Article 32 may be closed to the public in 
discretion of appointing authority or IO, 
but 

• Ordinarily open. 

 



Open vs. Closed Article 32 

Closure must be narrowly tailored to protect 
the legitimate interest at stake: 

•Protect system’s integrity, victims, and 
accused’s due process rights. 

•Protect classified information. 

•Protect victim. 

 



Form of Report 

• DD Form 457 

• See MCM, Appendix 5 

• Copy to Accused and Convening Authority 

 









Article 32 Reform 

• Congressional (NDAA FY 14) 
• Changes from investigation to 

preliminary hearing:  

• “No charge or specification may be 
referred to a general court-martial 
for trial until completion of 
preliminary hearing. . . .”  

 

 

 





Article 32 Reform 

• Congressional (NDAA FY 14) 
• Focuses Scope and Purpose:  

•  Determine whether there is probable 
cause to believe an offense has been 
committed and the accused committed 
the offense 

• Determine whether the convening 
authority has court-martial jurisdiction 
over the offense and the accused 

• Consider the form of the charges 

• Recommend the disposition that should 
be made of the case 
 

 

 



Article 32 Reform 

• Congressional (NDAA FY 14) 
• Victim Rights:  

 

•  Victim is not required to testify at the 
preliminary hearing 

 

• Victim who declines to testify shall be 
deemed unavailable for the purposes of 
the preliminary hearing 

 

 

 



Article 32 Reform 

• Congressional (NDAA FY 14) 
• Designates the Hearing Officer as JAs:  

  

• SEC DEF memo of AUG 2013 mandates 
JAs serve as IOs for “sexual assault 
offenses” 

 

• Reformed Art. 32 requires JAs serve as 
Hearing Officers in ALL cases 

 

 





Medical/Forensic Care of the 
Sexual Assault Patient  

Kelly Taylor RN, SANE-A, SAMFE 
Forensic Program Manager 

Womack Army Medical Center 
Ft. Bragg, North Carolina  

 



















































FACTORS WHICH MINIMIZE INJURY IN SEXUAL 
ASSAULT 

• Human sexual response occurs 
• Alcohol or drug intoxication impairs the ability 

to resist 
• Loss of consciousness 
• Artificial lubrication 
• Cooperation/compliance especially in spousal 

rape or when victim is under threat 































Drugs Used to Facilitate Sexual Assault  

• Benzodiazepines: Valium, Xanax, Rohypnol, 
Klonopin  

• GHB 
• Ketamine 
• Ecstasy  
• Sleep Aids: Ambien 
• Spice/Bath Salts 
• Visine 
• ALCOHOL is still number one!! 
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What Happened? 

Alcohol, Memory Blackouts,


and the Brain


Aaron M. White, Ph.D. 

Alcohol primarily interferes with the ability to form new long-term memories, leaving intact 
previously established long-term memories and the ability to keep new information active in 
memory for brief periods. As the amount of alcohol consumed increases, so does the magnitude of 
the memory impairments. Large amounts of alcohol, particularly if consumed rapidly, can 
produce partial (i.e., fragmentary) or complete (i.e., en bloc) blackouts, which are periods of 
memory loss for events that transpired while a person was drinking. Blackouts are much more 
common among social drinkers—including college drinkers—than was previously assumed, and 
have been found to encompass events ranging from conversations to intercourse. Mechanisms 
underlying alcohol-induced memory impairments include disruption of activity in the 
hippocampus, a brain region that plays a central role in the formation of new auotbiographical 
memories. KEY WORDS: alcoholic blackout; memory interference; AOD (alcohol and other drug) 
intoxication; AODE (alcohol and other drug effects); AODR (alcohol and other drug related) mental 
disorder; long-term memory; short-term memory; state-dependent memory; BAC level; social AOD 
use; drug interaction; disease susceptibility; hippocampus; frontal cortex; neuroimaging; long-term 
potentiation 

If recreational drugs were tools, alcohol memories for events that transpire while ing from sensory memory (which lasts up 
would be a sledgehammer. Few a person is intoxicated, a type of impairment to a few seconds) to short-term memory 
cognitive functions or behaviors known as a blackout. This article reviews (which lasts from seconds to minutes 

escape the impact of alcohol, a fact that what is currently known regarding the depending upon whether the information 
has long been recognized in the literature. specific features of acute alcohol-induced is rehearsed) to long-term storage. This 
As Fleming stated nearly 70 years ago, memory dysfunction, particularly alcohol- model often is referred to as the modal 
“the striking and inescapable impression induced blackouts, and the pharmaco- model of memory, as it captures key elements 
one gets from a review of acute alcoholic logical mechanisms underlying them. of several other major models. Indeed, 
intoxication is of the almost infinite elements of this model still can be seen in 
diversity of symptoms that may ensue virtually all models of memory formation. 
from the action of this single toxic agent” Effects of Alcohol on 
(1935) (pp. 94–95). In addition to Memory AARON M. WHITE, PH.D., is an assistant 
impairing balance, motor coordination, research professor in the Department of 
decisionmaking, and a litany of other To evaluate the effects of alcohol, or Psychiatry, Duke University Medical 
functions, alcohol produces detectable any other drug, on memory, one must Center, Durham, North Carolina. 
memory impairments beginning after first identify a model of memory forma-
just one or two drinks. As the dose tion and storage to use as a reference. This work was supported by National 
increases, so does the magnitude of the One classic, often-cited model, initially Institute on Alcohol Abuse and Alcoholism 
memory impairments. Under certain proposed by Atkinson and Shiffrin (1968), grant AA–12478 and the Institute for 
circumstances, alcohol can disrupt or posits that memory formation and stor- Medical Research at the VA Medical 
completely block the ability to form age take place in several stages, proceed- Center in Durham, North Carolina. 
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More recently, Acheson and colleagues 
(1998) observed that intoxicated sub
jects could recall items on word lists 
immediately after the lists were pre
sented but were impaired when asked 
to recall the items 20 minutes later. 

Ryback (1971) characterized the 
impact of alcohol on memory forma
tion as a dose-related continuum, with 
minor impairments at one end and 
large impairments at the other, all 
impairments representing the same 
fundamental deficit in the ability to 
transfer new information from short-
term to long-term storage. When doses 
of alcohol are small to moderate (pro
ducing blood alcohol concentrations 
[BACs] below 0.15 percent), memory 
impairments tend to be small to mod
erate as well. At these levels, alcohol 
produces what Ryback (1971) referred 
to as cocktail party memory deficits, 
lapses in memory that people might 
experience after having a few drinks 
at a cocktail party, often manifested as 
problems remembering what another 
person said or where they were in con
versation. Several studies have revealed 
that alcohol at such levels causes diffi
culty forming memories for items on 
word lists or learning to recognize new 
faces (Westrick et al. 1988; Mintzer and 
Griffiths 2002). As the dose increases, 
the resulting memory impairments can 
become much more profound, some
times culminating in blackouts—periods 
for which a person is unable to remem
ber critical elements of events, or even 
entire events, that occurred while he or 
she was intoxicated. 

Alcohol-Induced Blackouts 

Blackouts represent episodes of amnesia, 
during which subjects are capable of 
participating even in salient, emotionally 
charged events—as well as more mun
dane events—that they later cannot 
remember (Goodwin 1995). Like milder 
alcohol-induced memory impairments, 
these periods of amnesia are primarily 
“anterograde,” meaning that alcohol 
impairs the ability to form new memo
ries while the person is intoxicated, 
but does not typically erase memories 
formed before intoxication. Formal 
research into the nature of alcohol-

induced blackouts began in the 1940s 
with the work of E.M. Jellinek (1946). 
Jellinek’s initial characterization of 
blackouts was based on data collected 
from a survey of Alcoholics Anonymous 
members. Noting that recovering alco
holics frequently reported having expe
rienced alcohol-induced amnesia while 
they were drinking, Jellinek concluded 
that the occurrence of blackouts is a 
powerful indicator of alcoholism. 

In 1969, Goodwin and colleagues 
published two of the most influential 
studies in the literature on blackouts 
(Goodwin et al. 1969a,b). Based on 
interviews with 100 hospitalized alco
holics, 64 of whom had a history of 
blackouts, the authors posited the exis
tence of two qualitatively different types 
of blackouts: en bloc and fragmentary 
blackouts. People experiencing en bloc 
blackouts are unable to recall any details 
whatsoever from events that occurred 
while they were intoxicated, despite all 
efforts by the drinkers or others to cue 
recall. Referring back to our general 
model of memory formation, it is as if 
the process of transferring information 
from short-term to long-term storage 
has been completely blocked. En bloc 
memory impairments tend to have a dis
tinct onset. It is usually less clear when 
these blackouts end because people typi
cally fall asleep before they are over. 
Interestingly, people appear able to keep 
information active in short-term memory 
for at least a few seconds. As a result, 
they can often carry on conversations, 
drive automobiles, and engage in other 
complicated behaviors. Information per
taining to these events is simply not 
transferred into long-term storage. Ryback 
(1970) wrote that intoxicated subjects 
in one of his studies “could carry on 
conversations during the amnesic state, 
but could not remember what they 
said or did 5 minutes earlier. Their 
immediate and remote memory were 
intact” (p. 1003). Similarly, in their 
study of memory impairments in 
intoxicated alcoholics, Goodwin and 
colleagues (1970) reported that subjects 
who experienced blackouts for testing 
sessions showed intact memory for up 
to 2 minutes while the sessions were 
taking place. 

Unlike en bloc blackouts, fragmen
tary blackouts involve partial blocking 
of memory formation for events that 
occurred while the person was intoxi
cated. Goodwin and colleagues (1969a) 
reported that subjects experiencing frag
mentary blackouts often become aware 
that they are missing pieces of events 
only after being reminded that the events 
occurred. Interestingly, these reminders 
trigger at least some recall of the initially 
missing information. Research suggests 
that fragmentary blackouts are far more 
common than those of the en bloc 
variety (White et al. 2004; Hartzler and 
Fromme 2003b; Goodwin et al. 
1969b). 

Blackouts: State-Dependent 
Memory Formation? 

Early anecdotal evidence suggested that 
blackouts might actually reflect state-
dependent information storage—that 
is, people might be able to remember 
events that occurred while they were 
intoxicated if they returned to that state 
(e.g., Goodwin et al. 1969a). State-
dependent memory can be viewed as 
a special case of a broader category 
known as context-dependent memory 
(e.g., White et al. 2002a), in which cues 
that are associated with an event when 
a memory is formed tend to help trig
ger recall for that event at a later time. 
For instance, in a classic study by Godden 
and Baddeley (1975) divers who learned 
word lists either on land or under water 
remembered more words when tested 
in the same context in which learning 
took place (i.e., land–land or water–water). 
Likewise, returning to the same emo
tional or physiological state that was 
present when a memory was formed 
often can facilitate recall of that mem
ory. It is not uncommon to hear stories 
of drinkers who stash alcohol or money 
while intoxicated and can locate the 
hiding places only after becoming 
intoxicated again (Goodwin 1995). 
Regardless of how compelling such 
stories can be, clear evidence of state-
dependent learning under the influence 
of alcohol is lacking. In one recent 
study, Weissenborn and Duka (2000) 
examined whether subjects who learned 
word lists while intoxicated could recall 
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more items if they were intoxicated 
again during the testing session. No such 
state-dependency was observed. Similarly, 
Lisman (1974) tried unsuccessfully to 
help subjects resurrect lost information 
for events occurring during periods of 
intoxication by getting them intoxi
cated once again. 

Blood Alcohol Concentrations and 
Blackouts 

Drinking large quantities of alcohol 
often precedes blackouts, but several 
other factors also appear to play impor
tant roles in causing such episodes of 
memory loss. As Goodwin and colleagues 
(1969a) stated with regard to subjects 
in one of their studies, “Although 
blackouts almost always were associated 
with heavy drinking, this alone seemed 
insufficient to produce one. On many 
other occasions, subjects said they had 
drunk as much or more without memory 
loss” (p. 195). Among the factors that 
preceded blackouts were gulping drinks 
and drinking on an empty stomach, each 
of which leads to a rapid rise in BAC. 

Subsequent research provided addi
tional evidence suggesting a link between 
blackouts and rapidly rising BACs. 
Goodwin and colleagues (1970) examined 
the impact of acute alcohol exposure 
on memory formation in a laboratory 
setting. The author recruited 10 male 
subjects for the project, all but one 
through the unemployment office in 
St. Louis, Missouri. Most subjects met 
diagnostic criteria for alcoholism and 
half had a history of frequent blackouts. 
The men were asked to consume roughly 
16 to 18 ounces of 86-proof bourbon 
in approximately 4 hours. Beginning 
1 hour after subjects began drinking, 
memory was tested by presenting sub
jects with several different stimuli, 
including a series of children’s toys and 
scenes from erotic films. Subjects were 
asked to recall details regarding these 
stimuli 2 minutes, 30 minutes, and 24 
hours after the stimuli were shown. 
Half of the subjects reported no recall 
for the stimuli or their presentation 30 
minutes and 24 hours after the events, 
though most seemed to recall the stim
uli 2 minutes after presentation. Lack 
of recall for the events 24 hours later, 

while sober, represents clear experimen
tal evidence for the occurrence of 
blackouts. The fact that subjects could 
remember aspects of the events 2 min
utes after they occurred but not 30 
minutes or 24 hours afterward provides 
compelling evidence that the blackouts 
stemmed from an inability to transfer 
information from short-term to long-
term storage. For all but one subject in 
the blackout group, memory impair
ments began during the first few hours 
of drinking, when BAC levels were still 
rising. The average peak BAC in this 
group, which was roughly 0.28 percent, 
occurred approximately 2.5 hours after 
the onset of drinking. 

In a similar study, Ryback (1970) 
examined the impact of alcohol on 
memory in seven hospitalized alcoholics 
given access to alcohol over the course 
of several days. All subjects were White 
males between the ages of 31 and 44. 
Blackouts occurred in five of the seven 
subjects, as evidenced by an inability to 
recall salient events that occurred while 
drinking the day before (e.g., one sub
ject could not recall preparing to hit 
another over the head with a chair). 
Estimates of BAC levels during blackout 
periods suggested that they often began 
at levels around 0.20 percent and as low 
as 0.14 percent. The duration of black
outs ranged from 9 hours to 3 days. 
Based on his observations, Ryback con
cluded that a key predictor of blackouts 
was the rate at which subjects consumed 
their drinks. He stated, “It is important 
to note that all the blackout periods 
occurred after a rapid rise in blood 
alcohol level” (p. 622). The two subjects 
who did not black out, despite becom
ing extremely intoxicated, experienced 
slow increases in blood alcohol levels. 

Blackouts Among Social Drinkers 

Most of the research conducted on 
blackouts during the past 50 years has 
involved surveys, interviews, and direct 
observation of middle-aged, primarily 
male alcoholics, many of whom were 
hospitalized. Researchers have largely 
ignored the occurrence of blackouts 
among young social drinkers, so the 
idea that blackouts are an unlikely con
sequence of heavy drinking in nonalco-
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holics has remained deeply entrenched 
in both the scientific and popular cul
tures. Yet there is clear evidence that 
blackouts do occur among social drinkers. 
Knight and colleagues (1999) observed 
that 35 percent of trainees in a large 
pediatric residency program had experi
enced at least one blackout. Similarly, 
Goodwin (1995) reported that 33 per
cent of the first-year medical students 
he interviewed acknowledged having 
had at least one blackout. “They were 
inexperienced,” he wrote. “They drank 
too much too quickly, their blood levels 
rose extremely quickly, and they experi
enced amnesia” (p. 315). In a study of 
2,076 Finnish males, Poikolainen (1982) 
found that 35 percent of all males sur
veyed had had at least one blackout in 
the year before the survey. 

As might be expected given the 
excessive drinking habits of many col
lege students (Wechsler et al. 2002), 
this population commonly experiences 
blackouts. White and colleagues (2002c) 
recently surveyed 772 undergraduates 
regarding their experiences with black
outs. Respondents who answered yes to 
the question “Have you ever awoken 
after a night of drinking not able to 
remember things that you did or places 
that you went?” were considered to 
have experienced blackouts. Fifty-one 
percent of the students who had ever 
consumed alcohol reported blacking 
out at some point in their lives, and 40 
percent reported experiencing a black
out in the year before the survey. Of 
those who had consumed alcohol dur
ing the 2 weeks before the survey, 9.4 
percent reported blacking out during 
this period. Students in the study reported 
that they later learned that they had 
participated in a wide range of events 
they did not remember, including such 
significant activities as vandalism, 
unprotected intercourse, driving an 
automobile, and spending money. 

During the 2 weeks preceding the 
survey, an equal percentage of males 
and females experienced blackouts, 
despite the fact that males drank signif
icantly more often and more heavily than 
females. This outcome suggests that at 
any given level of alcohol consumption, 
females—a group infrequently studied 
in the literature on blackouts—are at 
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greater risk than males for experiencing 
blackouts. The greater tendency of 
females to black out likely arises, in 
part, from well-known gender differences 
in physiological factors that affect alco
hol distribution and metabolism, such 
as body weight, proportion of body fat, 
and levels of key enzymes. There also 
is some evidence that females are more 
susceptible than males to milder forms 
of alcohol-induced memory impairments, 
even when given comparable doses of 
alcohol (Mumenthaler et al. 1999). 

In a subsequent study, White and 
colleagues (2004) interviewed 50 
undergraduate students, all of whom 
had experienced at least one blackout, 
to gather more information about the 
factors related to blackouts. As in the 
previous study, students reported engag
ing in a range of risky behaviors during 
blackouts, including sexual activity 
with both acquaintances and strangers, 
vandalism, getting into arguments and 
fights, and others. During the night of 
their most recent blackout, most students 
drank either liquor alone or in combi
nation with beer. Only 1 student out 
of 50 reported that the most recent 
blackout occurred after drinking beer 
alone. On average, students estimated 
that they consumed roughly 11.5 drinks 
before the onset of the blackout. Males 
reported drinking significantly more 
than females, but they did so over a 
significantly longer period of time. As 
a result, estimated peak BACs during 
the night of the last blackout were simi
lar for males (0.30 percent) and females 
(0.35 percent). As Goodwin observed 
in his work with alcoholics (1969b), 
fragmentary blackouts occurred far 
more often than en bloc blackouts, 
with four out of five students indicating 
that they eventually recalled bits and 
pieces of the events. Roughly half of 
all students (52 percent) indicated that 
their first full memory after the onset 
of the blackout was of waking up in 
the morning, often in an unfamiliar 
location. Many students, more females 
(59 percent) than males (25 percent), 
were frightened by their last blackout 
and changed their drinking habits as 
a result.    

Use of Other Drugs During 
Blackouts 

Alcohol interacts with several other drugs, 
many of which are capable of produc
ing amnesia on their own. For instance, 
diazepam (Valium®) and flunitrazepam 
(Rohypnol) are benzodiazepine seda
tives that can produce severe memory 
impairments at high doses (White et 
al. 1997; Saum and Inciardia 1997). 
Alcohol enhances the effects of benzo
diazepines (for a review, see Silvers et 
al. 2003). Thus, combining these com
pounds with alcohol could dramatically 
increase the likelihood of experiencing 
memory impairments. Similarly, the 
combination of alcohol and THC, 
the primary psychoactive compound 
in marijuana, produces greater memory 
impairments than when either drug is 
given alone (Ciccocioppo et al. 2002). 
Given that many college students use 
other drugs in combination with alco
hol (O’Malley and Johnston 2002), 
some of the blackouts reported by stu
dents may arise from polysubstance use 
rather than from alcohol alone. Indeed, 
based on interviews with 136 heavy-
drinking young adults (mean age 22), 
Hartzler and Fromme (2003b) concluded 
that en bloc blackouts often arise from 
the combined use of alcohol and other 
drugs. White and colleagues (2004) 
observed that, among 50 undergraduate 
students with a history of blackouts, 
only 3 students reported using other 
drugs during the night of their most 
recent blackout, and marijuana was 
the drug in each case. 

Are Some People More Likely Than 
Others to Experience Blackouts? 

In classic studies of hospitalized alcoholics 
by Goodwin and colleagues (1969a,b), 
36 out of the 100 patients interviewed 
indicated that they had never experi
enced a blackout. In some ways, the 
patients who did not experience black
outs are as interesting as the patients 
who did. What was it about these 36 
patients that kept them from blacking 
out, despite the fact that their alcoholism 
was so severe that it required hospital
ization? Although they may actually 
have experienced blackouts but simply 

were unaware of them, there may have 
been something fundamentally different 
about these patients that diminished 
their likelihood of experiencing mem
ory impairments while drinking. 

In support of this possibility, a recent 
study by Hartzler and Fromme (2003a) 
suggests that people with a history of 
blackouts are more vulnerable to the 
effects of alcohol on memory than those 
without a history of blackouts. These 
authors recruited 108 college students, 
half of whom had experienced at least 
one fragmentary blackout in the previous 
year. While sober, members of the two 
groups performed comparably in mem
ory tasks. However, when they were 
mildly intoxicated (0.08 percent BAC) 
those with a history of fragmentary 
blackouts performed worse than those 
without such a history. There are two 
possible interpretations for these data, 
both of which support the hypothesis 
that some people are more susceptible 
to blackouts than others. One plausible 
interpretation is that subjects in the 
fragmentary blackout group always 
have been more vulnerable to alcohol-
induced memory impairments, which 
is why they performed poorly during 
testing under alcohol, and why they are 
members of the blackout group in the 
first place. A second interpretation is 
that subjects in the blackout group 
performed poorly during testing as a 
result of drinking enough in the past 
to experience alcohol-induced memory 
impairments. In other words, perhaps 
their prior exposure to alcohol damaged 
the brain in a way that predisposed 
them to experiencing future memory 
impairments. This latter possibility is 
made more likely by recent evidence 
that students who engage in repeated 
episodes of heavy, or binge, drinking 
are more likely than other students to 
exhibit memory impairments when they 
are intoxicated (Weissenborn and Duka 
2000). Similar results have been observed 
in animal studies (White et al. 2000a). 

The argument for an inherent vul
nerability to alcohol-induced memory 
impairments, including blackouts, is 
strengthened by two recent studies. In 
an impressive longitudinal study, Baer 
and colleagues (2003) examined the 
drinking habits of pregnant women in 
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another might generate action potentials 
primarily when the rat is in the middle 
of the south arm, and so on. Collectively, 
the cells that are active in that particu
lar environment create a spatial, or con
textual map that serves as a framework 
for event memories created in that envi
ronment. Because of the location-specific 
firing of these cells, they often are referred 
to as “place-cells,” and the regions of 
the environment in which they fire are 
referred to as “place-fields” (for reviews, 
see Best and White 1998; Best et al. 
2001). Given that CA1 pyramidal cells 
are critically important to the forma
tion of memories for facts and events, 
and the clear behavioral correlates of 
their activity in rodents, it is possible 
to assess the impact of alcohol on hip
pocampal output in an intact, fully 
functional brain by studying these cells. 

In recent work with awake, freely 
behaving rats, White and Best (2000) 
showed that alcohol profoundly sup
presses the activity of pyramidal cells 
in region CA1. The researchers allowed 
the rats to forage for food for 15 min
utes in a symmetric, Y-shaped maze and 
measured the animals’ hippocampal activ
ity using tiny wires (i.e., microelectrodes) 
implanted in their brains. Figure 3 displays 
the activity of an individual CA1 pyrami
dal cell. The activity—which corresponds 
to the middle portion of the lower left arm 
of the maze—is shown before alcohol 
administration (A), 45 to 60 minutes after 
alcohol administration (B), and 7 hours 
after alcohol administration (C). The dose 
of alcohol used in the testing session was 
1.5 grams per kilogram of body weight— 
enough to produce a peak BAC of about 
0.16 percent. (A corresponding BAC in 
humans would be twice the legal driving 
limit in most States.) As the figure illus
trates, the cell’s activity was essentially shut 
off by alcohol. Neural activity returned to 
near-normal levels within about 7 hours of 
alcohol administration. 

White and Best administered several 
doses of alcohol in this study, ranging 
from 0.5 g/kg to 1.5 g/kg. (Only one of 
the experiments is represented in figure 
3.) They found that the dose affected 
the degree of pyramidal cell suppression. 
Although 0.5 g/kg did not produce a 
significant change in the firing of hip
pocampal pyramidal cells, 1.0 and 1.5 

g/kg produced significant suppression 
of firing during a 1-hour testing session 
following alcohol administration. The 
dose-dependent suppression of CA1 
pyramidal cells is consistent with the 
dose-dependent effects of alcohol on 
episodic memory formation. 

Alcohol and Hippocampal Long-
Term Potentiation 

In addition to suppressing the output 
from pyramidal cells, alcohol has several 
other effects on hippocampal function. 
For instance, alcohol severely disrupts 
the ability of neurons to establish long-
lasting, heightened responsiveness to 
signals from other cells (Bliss and 
Collinridge 1993). This heightened 
responsiveness is known as long-term 
potentiation (LTP). Because researchers 
have theorized that something like LTP 
occurs naturally in the brain during 
learning (for a review, see Martin and 
Morris 2002), many investigators have 
used LTP as a model for studying the 
neurobiology underlying the effects of 
drugs, including alcohol, on memory. 

In a typical LTP experiment, two 
electrodes (A and B) are lowered into a 
slice of hippocampal tissue kept alive by 
bathing it in oxygenated artificial cere
bral spinal fluid (ACSF). A small amount 
of current is passed through electrode 
A, causing the neurons in this area to 
send signals to cells located near electrode 
B. Electrode B then is used to record 
how the cells in the area respond to the 
incoming signals. This response is the 
baseline response. Next, a specific pat
tern of stimulation intended to model 
the pattern of activity that might occur 
during an actual learning event is deliv
ered through electrode A. When the 
original stimulus that elicited the base
line response is delivered again through 
electrode A, the response recorded at 
electrode B is larger (i.e., potentiated). 
In other words, as a result of the pat
terned input, cells at position B now 
are more responsive to signals sent 
from cells at position A. The potenti
ated response often lasts for an extended 
period of time, hence the term long-term 
potentiation. 

Alcohol interferes with the establish
ment of LTP (Morrisett and Swartzwelder 

1993; Givens and McMahon 1995; 
Pyapali et al. 1999; Schummers and 
Browning 2001), and this impairment 
begins at concentrations equivalent to 
those produced by consuming just one 
or two standard drinks (e.g., a 12-oz 
beer, 1.5-oz of liquor in a shot or mixed 
drink, or a 5-oz glass of wine) (Blitzer 
et al. 1990). If sufficient alcohol is pre
sent in the ACSF bathing the slice of 
hippocampal tissue when the patterned 
stimulation is given, the response 
recorded later at position B will not be 
larger than it was at baseline (that is, it 
will not be potentiated). And, just as 
alcohol tends not to impair recall of 
memories established before alcohol 
exposure, alcohol does not disrupt the 
expression of LTP established before 
alcohol exposure. 

One of the key requirements for the 
establishment of LTP in the hippocampus 
is that a type of signal receptor known 
as the NMDA2 receptor becomes acti
vated. Activation of the NMDA receptor 
allows calcium to enter the cell, which 
sets off a chain of events leading to 
long-lasting changes in the cell’s structure 
or function, or both. Alcohol interferes 
with the activation of the NMDA 
receptor, thereby preventing the influx 
of calcium and the changes that follow 
(Swartzwelder et al. 1995). This is 
believed to be the primary mechanism 
underlying the effects of alcohol on 
LTP, though other transmitter systems 
probably are also involved (Schummers 
and Browning 2001). 

Indirect Effects of Alcohol on 
Hippocampal Function 

Like other brain regions, the hippocampus 
does not operate in isolation. Information 
processing in the hippocampus depends 
on coordinated input from a variety of 
other structures, which gives alcohol 
and other drugs additional opportuni
ties to disrupt hippocampal function
ing. One brain region that is central to 
hippocampal functioning is a small 
structure in the fore brain known as 
the medial septum (Givens et al. 2000). 
The medial septum sends rhythmic 

2 N-methyl-D-aspartate (NMDA) is a receptor for the 
neurotransmitter glutamate. 

Vol. 27, No. 2, 2003 193 



excitatory and inhibitory signals to the 
hippocampus, causing rhythmic changes 
in the activity of hippocampal pyramidal 
cells. In electroencephalograph record
ings, this rhythmic activity, referred to 
as the theta rhythm, occurs within a 
frequency of roughly 6 to 9 cycles per 
second (hertz) in actively behaving rats. 
The theta rhythm is thought to act as a 
gatekeeper, increasing or decreasing the 
likelihood that information entering 
the hippocampus from cortical structures 
will be processed (Orr et al. 2001). 
(For more information on the role of 
electrophysiology in diagnosing alcohol 
problems, see the article in this issue by 
Porjesz and Begleiter.) Information 
entering the hippocampus when pyrami
dal cells are slightly excited (i.e., slightly 
depolarized) has a better chance of influ
encing hippocampal circuitry than sig
nals that arrive when the cells are slightly 
suppressed (i.e., slightly hyperpolarized). 

Manipulations that disrupt the theta 
rhythm also disrupt the ability to perform 
tasks that depend on the hippocampus 
(Givens et al. 2000). Alcohol disrupts 
the theta rhythm in large part by sup
pressing the output of signals from medial 
septal neurons to the hippocampus 
(Steffensen et al. 1993; Givens et al. 
2000). Given the powerful influence 
that the medial septum has on infor
mation processing in the hippocampus, 
the impact of alcohol on cellular activity 
in the medial septum is likely to play an 
important role in the effects of alcohol 
on memory. Indeed, in rats, putting 
alcohol directly into the medial septum 
alone produces memory impairments 
(Givens and McMahon 1997). 

Other Brain Regions Involved 
in Alcohol-Induced Memory 
Impairments 

The hippocampus is not the only struc
ture involved in memory formation. A 
host of other brain structures also are 
involved in memory formation, storage, 
and retrieval (Eichenbaum 2002). Recent 
research with humans has yielded com
pelling evidence that key areas of the 
frontal lobes play important roles in 
short-term memory and the formation 
and retrieval of long-term explicit 
memories (e.g., Shastri 2002; Curtis 

and D’Esposito 2003; Ranganath et al. 
2003). Damage to the frontal lobes leads 
to profound cognitive impairments, one 
of which is a difficulty forming new 
memories. Recent evidence suggests 
that memory processes in the frontal 
lobes and the hippocampus are coordi
nated via reciprocal connections (Wall 
and Messier 2001; Shastri 2002), rais
ing the possibility that dysfunction in 
one structure could have deleterious 
effects on the functioning of the other. 

Considerable evidence suggests that 
chronic alcohol use damages the frontal 
lobes and leads to impaired performance 
of tasks that rely on frontal lobe func
tioning (Kril and Halliday 1999; Moselhy 
et al. 2001). “Shrinkage” in brain vol
ume, changes in gene expression, and 
disruptions in how performing certain 
tasks affects blood flow in the brain all 
have been observed in the frontal lobes 
of alcohol-dependent subjects (Kril and 
Halliday 1999; Lewohl et al. 2000; 
Tapert et al. 2001; Kubota et al. 2001; 
Desmond et al. 2003). 

Although much is known about the 
effects of chronic (i.e., repeated) use of 
alcohol on frontal lobe function, little 
is known about the effects of one-time 
(i.e., acute) use of alcohol on activity in 
the frontal lobes, or the relationship of 
such effects to alcohol-induced mem
ory impairments. Compelling evidence 
indicates that acute alcohol use impairs 
the performance of a variety of frontal 
lobe–mediated tasks, like those that 
require planning, decisionmaking, and 
impulse control (Weissenborn and Duka 
2003; Burian et al. 2003), but the 
underlying mechanisms are not known. 
Research also suggests that baseline blood 
flow to the frontal lobes increases during 
acute intoxication (Volkow et al. 1988; 
Tiihonen et al. 1994), that metabolism 
in the frontal lobes decreases (Wang et 
al. 2000), and that alcohol reduces the 
amount of activity that occurs in the 
frontal lobes when the frontal lobes are 
exposed to pulses from a strong mag
netic field (Kahkonen et al. 2003). 
Although the exact meaning of these 
changes remains unclear, the evidence 
suggests that acute intoxication alters the 
normal functioning of the frontal lobes. 
Future research is needed to shed more 
light on this important question. In 

particular, research in animals will be 
an important supplement to studies in 
humans, affording a better understanding 
of the underlying prefrontal circuitry 
involved in alcohol-induced memory 
impairment. 

Summary and Conclusions 

As detailed in this brief review, alcohol 
can have a dramatic impact on mem
ory. Alcohol primarily disrupts the abil
ity to form new long-term memories; it 
causes less disruption of recall of previ
ously established long-term memories 
or of the ability to keep new informa
tion active in short-term memory for a 
few seconds or more. At low doses, the 
impairments produced by alcohol are 
often subtle, though they are detectable 
in controlled conditions. As the amount 
of alcohol consumed increases, so does 
the magnitude of the memory impair
ments. Large quantities of alcohol, 
particularly if consumed rapidly, can 
produce a blackout, an interval of time 
for which the intoxicated person cannot 
recall key details of events, or even entire 
events. En bloc blackouts are stretches 
of time for which the person has no 
memory whatsoever. Fragmentary black
outs are episodes for which the drinker’s 
memory is spotty, with “islands” of mem
ory providing some insight into what 
transpired, and for which more recall 
usually is possible if the drinker is cued 
by others. Blackouts are much more 
common among social drinkers than 
previously assumed and should be viewed 
as a potential consequence of acute 
intoxication regardless of age or whether 
one is clinically dependent upon alcohol. 

Tremendous progress has been 
made toward an understanding of the 
mechanisms underlying alcohol-induced 
memory impairments. Alcohol disrupts 
activity in the hippocampus via several 
routes—directly, through effects on 
hippocampal circuitry, and indirectly, 
by interfering with interactions between 
the hippocampus and other brain regions. 
The impact of alcohol on the frontal 
lobes remains poorly understood, but 
probably plays an important role in 
alcohol-induced memory impairments. 
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Modern neuroimaging techniques, 
such as positron emission tomography 
(PET) and functional magnetic reso
nance imaging (fMRI), provide incredi
ble opportunities for investigating the 
impact of drugs like alcohol on brain 
function during the performance of cog
nitive tasks. The use of these techniques 
will no doubt yield important informa
tion regarding the mechanisms underly
ing alcohol-induced memory impair
ments in the coming years. Memory 
formation and retrieval are highly influ
enced by factors such as attention and 
motivation (e.g., Kensinger et al. 2003). 
With the aid of neuroimaging tech
niques, researchers may be able to exam
ine the impact of alcohol on brain activ
ity related to these factors, and then 
determine how alcohol contributes to 
memory impairments. 

Despite advances in human neuro
imaging techniques, animal models 
remain absolutely essential in the study of 
mechanisms underlying alcohol-induced 
memory impairments. Hopefully, future 
work will reveal more regarding the ways 
in which the effects of alcohol on multi
ple transmitter systems interact to disrupt 
memory formation. Similarly, recent 
advances in electrophysiological recording 
techniques, which allow for recordings 
from hundreds of individual cells in sev
eral brain regions simultaneously (Kralik 
et al. 2001), could provide much-needed 
information regarding the impact of alco
hol on the interactions between disparate 
brain regions involved in the encoding, 
storage, and retrieval of information. ■ 
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