


















































































































































































































































































































Victims’ Legal Counsel Organization 
 

Maj  
Regional Victims’ Legal Counsel  Pacific 

LSSS, Okinawa JP 
27 April 2014 

 
Office:   

BB:  



LEARNING OBJECTIVES 
 

• Learn how to obtain evidence from the government 
pursuant to certain constitutional, common law and 
statutory provisions  

• Gain a general understanding of how the 1st Amendment 
and Common Law presumptive access provisions are 
applied by federal courts at different stages/proceedings 

• Learn how to effectively navigate through the applicable 
constitutional and statutory provisions to the benefit of 
VLC clients 

• Using FOIA and Privacy Act provisions to obtain docs 

• Understand the means by which the court can prevent 
access to discovery/evidence. 
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REFERENCES 
• U.S. Constitution: 1st Amendment 

• Section 3771 of title 18, United States Code, Crime Victims’ Rights Act 

• Section 552 of title 5, United States Code, “Freedom of Information Act” 

• Section 552a of title 5, United States Code, “The Privacy Act of 1974” 

• Section 1565b of title 10, United States Code, “10 USC  

• 28 C.F.R. 16.91 

• Common Law Presumption of Public Access  (Globe Newspaper Co. v. Superior  Court, 457 U.S. 596, (1982)) 

• Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) 

• U.S. v. Smith, 985 F.Supp.2d 506 (S.D.N.Y. 2013) 

• Nixon V. Warner Communications, Inc. et al.  (1978) 

• Globe Newspaper Co. v. County of Norfolk, 457 U.S. 596 (1982) 

• Military Rules For Court Martial 701(g)(2) “Protective and modifying Orders” 

• Military Rules For Court Martial 806 “Public Trial” (see also Analysis) 

• Military Rule For Court Martial 1103A “Sealed Exhibits and Proceedings“ 

• U.S. v Kastenberg (CAAF) 

• DoD Directive  5400.7 “Freedom of Information Act Program,” Sept 29, 1997 

• DoD Instruction 5400.10 “OSD Implementation of DoD Freedom of Information Act Program” 

• DoD Directive 5400.11-R “Department of Defense  Privacy Program” August 1983 

• DoD Instruction 1032.2 “Victim and Witness Procedures” June 4, 2004 (Currently under revision) 

• SECNAVINST 5720.42F Department of the Navy Freedom of Information Act (FOIA) Program 

• SECNAVINST 5820.8A “Release of Official Information for Litigation Purposes and Testimony “ by DON Personnel, 10 Jan 05 

• MARADMIN 583/13 – 31 Oct 2013 

 
 



Basis for Document/Evidence Retrieval 

• CVRA 

• 1st Amendment 

• Common Law Presumption of Public 

• Regular Discovery (KASTENBERG) 

• FOIA 

• Privacy Act 

• RCM 806 



Historyical concept Crime  
Victims’ Rights 

• Pre-Constitution:  Prosecutrix + victim was the real party in interest to 
punitive criminal proceedings which were civil in nature until 1950s. 

 
–  Victims’ hired their own attorneys.  

 
– Victims had exclusive rights to all of the evidence  

 
– Exclusive right to be present at table 

 
– Premise: in the best position to assist the prosecutor, so of course they were 

permitted in the courtroom and seated at table with counsel.  
 
– Foundation for the CVRA (granting the victim statutory right to be present) 

   
 



ACCESS TO INFORMATION 

WHAT ARE SOME OF THE WAYS THAT VICTIMS 
CAN GAIN ACCESS TO EVIDENCE? 

 

WHAT ARE SOME OF THE WAYS THAT VICTIMS 
HAVE BEEN DENIED ACCESS TO PUBLIC TRIALS IN 
THE MILITARY? 



18 U.S.C. 3771 
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DoDI 1030 + CVRA 

 
VICTIMS HAVE THE RIGHT: 
• to be reasonably protected from the accused 
• to reasonable, accurate, and timely notice of any public 

proceeding, any parole proceeding, movement or release of 
the accused. 

• not to be excluded from public proceedings 
• to be reasonably heard at any public proceeding involving 

release, plea, sentencing, or any parole proceeding 
• to full and timely restitution as provided in law 
• to proceedings free from unreasonable delay 
• to be treated with fairness and with respect for the victim's 

dignity and privacy 
• the reasonable right to confer with the attorney for the 

Government in the case 

 



CVRA 

PROCEDURAL AND SUBSTANTITIVE DUE 
PROCESS RIGHTS 
 
       - STATUTORY RIGHT TO BE PRESENT/NOT EXCLUDED  
       - NOTICE AND OPP TO BE HEARD (MEANINGFUL) 412, 513,    
         514, and 615 
 

FUNDAMENTAL RIGHTS IMPLICATED 
 - PRIVACY (412, 513, 514) 
 - Right to attend “public” proceedings (1st Amendment) 
        
  

 



 

• Victim Preference – Participation/prosecution 
(RCM 305) 

• Victim Input – PTAs 

 

“Fairness includes the notion of Due Process”  
(U.S. v Heaton) 
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Fairness With Respect for the  
Victim's Dignity and Privacy 



 

1ST AMENDMENT  
 

QUALIFIED RIGHT OF ACCESS    
Criminal Proceedings 
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1st AMENDMENT  

The public has a legitimate interest in the 
conduce to military justice proceeding.  
Informing the public about the operations of the 
criminal justice system is one of the “core 
purposes” of the First Amendment.  

(Manual for Courts Martial, RCM 806 (Drafters’ Analysis)) 

 
“Public monitoring of the judicial system fosters 
the important values of quality, honesty, and 
respect for our legal system.”   

In re Providence Journal, 293 F.3d 1, 9 (1st Cir. 2002) 

 
 



1st Amendment  
Qualified Right of Access 

“Right of Access to judicial documents 
stems from the right of access to 

criminal trials” 

 
– LLC v. Newsday LLC v. Cnty. Of Nassau, 730 F.3d 

156, 164 (2d Cir. 2013) 

 

 



Qualified Right of Access? 
(Experience and Logic Approach) 

• Whether the proceeding or filing at issue has “historically been 
open to the press and general public” (Experience) 
 

• Whether “public access plays a significant positive role in 
functioning of the particular process in question” (Logic) 
 

• APPLIES TO BOTH JUDICIAL PROCEEDINGS AND DOCUMENTS 
– LLC v. Newsday LLC v. Cnty. Of Nassau, 730 F.3d 156, 164 (2d Cir. 

2013) 

 



1st Amendment  
(Has Been Applied To..) 

- Judicial documents in criminal cases (U.S. v. Aref. 533 F.3d 
72, 81-81 (2d Cir.2008)) 

- Preliminary Proceedings (Press-Enterprise Co. v. 
California., 478 U.S. 1 (1986)) 

- Written documents submitted in connection with judicial 
proceedings  that implicate the right of access  (papers 
related to a motion to suppress) (In re New York Times Co., 
828 F.2d 110 (2d Cir. 1987)) 

- Sentencing Hearings (U.S. v Alcantara, 396 F.3d 189, 191-
92 (2d Cir.2005)) 

- Plea Hearings (U.S. v. Haller, 837 F. 2d 84, 86 (2d. Cir. 1988) 



1st Amendment  
(Has been applied to Cont’d) 

- Voir Dire (ABC, Inc. v Stewart, 360 F.3d 90, 98 (2d. Cir. 1984) 
- Suppression-motion papers (In re New York Times Co., 834 

F.2d 1152 (2d Cir 1987)) 
- Written Documents submitted in connection with Judicial 

Proceedings that themselves implicate the right of access. 
(U.S. V. Madoff, 626 F.Supp.420, (S.D.N.Y. 2009)) 

- Court Orders and legal memoranda filed with the court. 
(United States v. Gerena, 869 F.2d 85 (2d Cir. 1989) 

- Briefs and memoranda filed in connection with pre-trial 
and post trial motions (U.S. v. Haller 837 F.2d at 86) 

- Plea agreements (Id.) 
 



1st Amendment  
(cont’d…) 

BUT NOT: 

- Items viewed by the judge to make 
determination on admissibility (e.g. In camera 
review of motions to seal or discovery 
motions) 

 
U.S. v. Wolfson, 55 F.3d 58, 61 (2d Cir. 1995) 

 

 



Common Law 
Presumption of Public 

Access 
(English Common Law) 
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Common Law Presumption 

Public has a common law  “right to 
inspect and copy public records and 
documents including judicial records 
and documents.”   

 
Nixon v. Warner Commc’ns, Inc.,435 U.S. 589, 597 (1987) 

 

 



Common Law Presumption 

 
Documents that play no role in the 
performance of Article III functions 
are accorded little weight  in the 
presumption of access  

 
(Amodeo II, 71 F.3d 1050 (2d Cir. 1996)) 

 

 

 



Common Law Presumption 
 
 

In determining if a document should be publicly 
accessible, court should ask: 
 
- Is it a judicial document? 
- Weight of the presumption of access attached to 

it? and, 
- Balance the countervailing interests against the 

presumption of access. 
 

NOTE:  Presumption of value is high for dispositive-
motion practice 

Lugosch, 435 F.3d at 199-20 

 
 



What’s the Difference? 

Common Law right of Access – requires a court to balance 
the competing considerations of providing access (U.S. v. 
Smith, 985 F.Supp.2d 506 (S.D.N.Y. 2013) (see also, Lugosch, 
435 f.3d at 120)  
NOTE:  Basis for FOIA (statutory content with restrictions and 
privacy considerations) 
 
While: 
1st Amendment –allows for access unless sealing or closure 
“is essential to preserve higher values and is narrowly 
tailored to serve that interest (New York Times I, 828 f.2d at 
116) 
NOTE: Broader Disclosure, more stringent (General Principle) 
 
 
 



NEITHER IS ABSOLUTE! 

1st Amendment  might give way when there is 
evidence that the information is being used for 
an improper purpose (Private Spite or public 
Scandal). (Nixon) 

OR: 

 - Privacy interests of innocent 3rd parties 
(law enforcement officers, victims, etc.) 

 - Danger of impairing law enforcement 
(e.g. confidential informants) 



Discovery 
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DISCOVERY 

NOT APPLICABLE TO EITHER PROVISION: 
- Discovery whether criminal or civil is a “private” process 
“outside the judicial function” because the litigants and 
courts assume that the sole purpose is to assist trial 
preparation.  U.S. v. Smith, 985 F.Supp.2d 506 (2013) 
 
- Discovery plays no role in the performance of Art III 
functions. (Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 
(1984). 
 
- Documents filed with the court are generally subject to the 
common law right of access, unless attached to a discovery 
motion. 



If so, How Do You Obtain Discovery 
from the Government prior to trial if 

it is not filed with the court and 
there is no presumption of public 

access? 
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FOIA/PRIVACY ACT 



FOIA/PRIVACY ACT 

• FOIA: contemplates public access to any and 
all federal government records not exempt 
from disclosure 

 

• Privacy Act: Permits an individual to gain 
access to those records which pertain to 
him/her and are found in a system of 
records maintained by a federal agency  

 



FOIA/PRIVACY ACT 

• DEFAULT – Federal agencies must consider 
request for both FOIA and Privacy Act. 

 

• PRIORITY – Where substantial rights 
implicated 

 

 



 

BUT SEE:   
Murphy v. FBI, 490 F.Supp. 1138 
(D.C. Dist. 1980): “Private litigant 
cannot utilize FOIA as a means to 
obtain earlier or greater access to 

information, to broaden the scope, 
or as a supplement  or substitute for 

traditional means, of discovery 
available in pending litigation.”   



SEE ALSO:   
 

LAW ENFORCEMENT EXEMPTIONS? 



9 EXEMPTIONS 

•   LAW ENFORCEMENT – Almost identical 
(FOIA/Privacy Act) 
 

• But under Privacy Act, Agency must 
promulgate rules pursuant to the rulemaking 
requirements of 5 U.S.C. 553 (b)(1)(2) and (3) 
(c) 
 

Investigatory records exemptions should be read 
coextensively. (U.S. v. Exner 612 F.2d 1202 (2d. 
Cir 1990) 



FOIA/PRIVACY ACT INVESTIGATORY 
RECORDS EXEMPTION 

• Investigatory records compiled for LE purpose  
where production would: 

 
– Interfere with enforcement proceeding 
– Deprive a person of a right to a fair trial or 

impartial adjudication 
– Constitute an unwarranted invasion of privacy 
– Disclose ID of confidential source and, in the case 

of a record compiled by LE 
– Disclose investigative techniques and procedures 
– Endanger life, or physical safety of law 

enforcement. 

 
 



FBI/NCIS  

•   Nominally activates Privacy Act 
exemption under 28 C.F.R.16.96(a) 
regarding: 

 

–Central Records System 

–Electronic Surveillance Indices 

– Identification Division Records System, 

–National Crime Information Center 

 



WHAT IF THE TC/DC AGREE OR 
MOVE TO SEAL THE RECORD OR 

FOR A PROTECTIVE ORDER? 



PROTECTIVE/GAG ORDERS 
(RCM 806) 

 

Usually applied to extra judicial statements to prevent prejudicial matters 
not of public record from being divulged by parties.  But can be applied to 
sealing records as well. 
 
- Notice to all parties 
- Opportunity to be heard 
- State on the record reason for issuing (with specificity) 
 
Interested parties should be given an opportunity to challenge the 
propriety of a sealing order before the decision to seal is final 
 
U.S. v. City of Hartford v. Chase, 942 F.2d 130, 20 Fed. R. Serv. 3d 995 (2d Cir. 1991).   
(See also, Stone v. University of Maryland Medical System Corp., 855 F.2d 178, 48 Ed. Law Rep. 1057 (4th Cir. 
1988)) 
 

http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000350&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1991141588&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000350&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1991141588&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000350&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1991141588&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000960&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1988106905&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2


Protective Orders 

In federal courts a party opposing 
limitation of access to court records may 
file a motion to intervene. 
 



Protective Orders 

Before issuing a protective order, MJ 
must consider whether other available 
remedies would effectively mitigate the 
adverse  
 



Protective/Gag Orders 

(Nixon)  Access to court files can only be denied 
if they become a vehicle for improper purpose 
or the judge has sealed the record after the 
proper finding.  (Id.)   
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PROTECTIVE ORDERS 

SEALING THE RECORD 

 OR  

PARTS OF DISCOVERY  



SEALING DISCOVERY 
(Protective Order) 

Upon sufficient showing, the military 
judge may at any time order that 
discovery or inspection be denied, 
restricted or deferred or make such 
other order as appropriate.  
 

RCM 701(g)(2) 



SEALING DISCOVERY 
(Protective Order) 

Before issuing a protective order, MJ 
must consider whether other available 
remedies would effectively mitigate 
the adverse affect.  
 

RCM 806 (Drafter’s Analysis) 



SEALING DISCOVERY 
Burden and Standard of Proof 

It is the burden of an applicant seeking the sealing 
of criminal records to demonstrate legitimate 
reasons that the records should not remain open 
to the public; once this burden is met and those 
needs outweigh the legitimate interests of the 
state in maintaining the records, the application 
should be freely granted.  
 

U.S. v. Oregonian Pub. Co. v. U.S. Dist. Court for Dist. of Oregon,  
920 F.2d 1462, 118 A.L.R. Fed. 801 (9th Cir. 1990) 

 

http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000106&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0289687063&serialnum=1990172672&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9BE6F410&utid=2


SEALING DISCOVERY 
Required finding 

 
It is an abuse of discretion when a court 
inexplicably orders court records to be sealed 
without articulated, specific reasons for closure in 
recognition of the presumptive right of access.  The 
court must make particularized findings to support 
decision to seal evidence.   
 
U.S. v. Kravetz, 706 F.3d 47 (1st Cir. 2013). 

 

http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000506&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0107491219&serialnum=2029754968&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EFDE3B11&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000506&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0107491219&serialnum=2029754968&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EFDE3B11&utid=2
http://web2.westlaw.com/find/default.wl?mt=USMCJAG&db=0000506&rs=WLW14.07&tc=-1&rp=/find/default.wl&findtype=Y&ordoc=0107491219&serialnum=2029754968&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EFDE3B11&utid=2


Post Trial Review  
of Sealed Documents 

Rule favors an approach relying on the integrity 
and professional responsibility of those 
functionaries, and assumes that they can review 
sealed materials and at the same time protect 
the interests that justified the sealing.. 

 
RCM 1103(A) Drafters Analysis 



Vignette 

The prosecution has just filed a motion pursuant to  
M.R.E. 412 regarding a command investigation (CI) 
conducted into the misconduct of the victim’s husband.  
The Defense intends to use the investigation during trial 
to impeach prior statements made by your client during 
the Article 32.  The TC has refused turn over the CI.  
However, despite that the court has been provided with a 
copy, TC directed you to FOIA the document because it 
“belongs to the command.”  

 

 How do you proceed? 

 



Answer/Analysis 

Has the document been filed with the court? 
If so, has the document been sealed? (the only thing preventing discovery) 

- If no, ask to retrieve a copy of the document from the court first as an 
officer of the court with a client who has a  privacy  interest in the 
proceedings, second, under the presumption of public access doctrine. 
 
- If yes (sealed), ask for the order sealing to record.  If not properly sealed 
(specificity, and as narrow as necessary to protect the interest), assert the 
potential for error citing case law, attempt to intervene and move the 
court for a copy of the doc since sealed or not since it contained info 
regarding 412.  
 

If not yet filed with the court, attempt to retrieve the document first from 
the CA as an officer of the court, second, via court order, third via the 
Privacy Act with an expedited request since the document pertains to 
exercising a substantial right. 

 



 

QUESTIONS? 
Maj  

Regional Victims’ Legal Counsel, Okinawa 

 

DSN:  
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