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Benchbook Update 

• Changes Since Last We Met (I think) 
– Added Note regarding judicial notice instruction.  12-01. 

– Added colloquy with accused regarding mental 
responsibility/competency issues. 12-02. 

– Moved post-trial and appellate rights advice in JA/GP (And 
cleaned up some of the jargon in the boilerplate). 12-03. 

– Deleted notes concerning death penalty as authorized 
punishment of 120 and 120b offenses.  12-04. 

– Fixed error in Note 1 of Article 92 regarding lawfulness of 
the order for other order – need not come from any 
particular rank but must be one the accused had a duty to 
obey.  12-05. 



Benchbook Update 

– Added a new Preface to Article 120 offenses. 12-
06. 

– Added a justification defense instruction.  13-1. 

– Amended Article 107 to define what is an official 
statement in light of Spicer and Capel.  13-4. 

– Added notes to the reconsideration instruction for 
situations where the members incorrectly 
complete the findings or sentence worksheet (U.S. 
v. Garner, 71 MJ 430).  13-5. 



Benchbook Update 

– Adjusted instructions on consensual sodomy to 
reflect law after Castellano.  (See future changes 
reflecting FY 14 NDAA) 13-06. 

– Incorporated 2013 MCM Amendments by 
Executive Order of 15 May 2013.  13-07. 

– Amended Article 120 instructions to include 
element and instruction on consent as an element 
when government alleges same physical act as 
actus reus and bodily harm.  (See future changes).  
13-08. 



Benchbook Update 

– Cleaned up several typing, usage and 
administrative errors.  13-10. 

– Added inquiry of Special Victims Counsel (SVC) 
regarding qualification and oath.  13-11. 

– Updated reference change for DODI on sex 
offender registration.  13-12. 

– Deleted reference in child porn instruction to 
reflect law after U.S. v. Wagner.  13-13. 

– Made numbering of all Articles consistent with 
MCM.  13-14. 



Benchbook Update 

• Changes Headed Your Way 

– New 2012 Article 120 instructions concerning 
consent and MOF.  13-09. 

– Application of all changes resulting from FY14 
NDAA – (no more consensual sodomy, etc.). 

– Web Based Version????? 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

Lt Col Mike Lewis 

 AFLOA/JAJM 

JSC Chair 

Joint Service Committee 

Update 

 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 Response Systems Panel Update 

 UCMJ Review Panel Update 

 Joint Service Committee Update 

 Quick review of implemented changes 

 Life of an EO 

 The three current EOs 

 Timelines 

 Prominent FY14 NDAA provisions – not in EOs 

 MRE Manual 

 

As of:  2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Response Systems Panel 

Authority 

3 

FY13 NDAA 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Response Systems Panel 

Members and Committees 

4 

 Full Panel Composition 

 Hon Barbara Jones (SecDef) 

 Hon Elizabeth Holtzman (SecDef) 

 VADM (Ret) James Houck (SecDef) 

 BG (Ret) Colleen McGuire (SecDef) 

 BG (Ret) Malinda Dunn (SASC) 

 COL (Ret) Holly Cook (HASC) 

 Prof Elizabeth Hillman (HASC) 

 Mr. Harvey Bryant (SASC) 

 Ms. Mai Fernandez (SecDef) 

 

 RSP Website  

http://responsesystemspanel.whs.mil/  

 3 Subcommittees 

 Role of the Commander 

 Victim Services 

 Comparative Systems 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Response Systems Panel  

5 

 Adult Sexual Assault 

 Lots of documents posted on their website as submitted by the 
services 

 5 Public Hearings To Date (DC, Austin TX) 

 2 site visits 

 Dec 13 - Ft Hood/Joint Base Lackland 

 4-7 Feb 14 - Naval Base Kitsap-Bremerton and  Joint Base Lewis/McChord  

 29 Jan 14 – Role of the Commander initial assessment published 

 Follow-on judicial proceedings panel - independent review and 
assessment of judicial proceedings involving adult sexual assault 
and related offenses 

 

 
 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 6 

3 Jan 13 - 
Formed by 

FY13 NDAA, 
§576 

7 Jun 13 - 
Appointed by 

SecDef, 
HASC & 
SASC 

27 Jun 13 - 
First Meeting 

26 Dec 13 – 
Curtailed by 

14 NDAA 
from 18 Mos 

to 12 Mos 

27 Jun 14 – 
Report of 

RSP 

27 Dec 14 

Follow-on 
Judicial 

Proceedings 
Panel Report 

RSP Timeline 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Supporting Two  

Independent Reviews 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCMJ Review Panel 

 Four teams: 

 Punitive Articles 

 Structure 

 RCM/MRE 

 Sentencing and Special Projects 

 Cover to cover review of the MCM 

 Compiling master list of issues that should be 

considered for change 

 Suggestions: Lt Col Chuck Wiedie, USAF,  

charles.e.wiedie.mil@mail.mil  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 9 

5 Aug 13 –  

CJCS Memo – 
recommending 
comprehensive 

review 

18 Oct 13 –  

SecDEF Memo 
directing 

comprehensive 
review  

3 Feb 14 – 

Four teams in 
place; operating 

under Acting 
Chair – Dave 

Gruber 

Sep 14 –  

Punitive Articles 
Report 

 

Spring 15 –  

MRE/RCM 
Report 

UCMJ Review Timeline 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Joint Service Committee 

10 

 Voting Group 

 AF - Lt Col Mike Lewis (Chair - Jan 15) 

 Army – COL Mike Mulligan 

 Navy – CAPT Robert Crow 

 Marine Corps:  LtCol Derek Brostek 

 Coast Guard – CDR Vasilios Tasikas 

JSC Website  

http://www.dod.mil/dodgc/jsc_business.html 

 Working Group 

 AF - Maj Dan Mamber (Exec Secretary) 

 Army – LTC John Kiel; LTC Deb Pike 

 Navy – LCDR Stuart Kirkby 

 Marine Corps – Capt Jason Brown 

 Coast Guard – LCDR Amanda Lee 

 

 
Non-Voting Members:  Dwight Sullivan (DoD/OGC); Capt Lindsay Rodman 

(OCJCS/LC); Mr. Clark Price (CAAF) 

 

Marine Corps – Takes over JSC Chair in Jan 15 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Where have we been 

EO 13638 

 EO 13638 – Signed 15 May 2013 

 Complete MRE reissue 

 FRE rewrite effective 1 Dec 11 

 MRE 1102 

 Max Punishments – Art 120, 120b, 120c 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

EO 13638 

Max Punishments 

 Max Punishments – 15 May 13 

 Rape (& child) – life w/o parole 

 Sexual assault (& child) – 30 yrs 

 Agg sexual contact & Sexual abuse of child inv contact – 20 yrs 

 Sexual abuse of a child not inv contact – 15 yrs 

 Forcible pandering – 12 yrs 

 Abusive sexual contact & Broadcast/distribute indecent visual 

recording – 7 yrs 

 Indecent visual recording – 5 yrs 

 Indecent viewing & Indecent exposure – 1 yr 

As of:  12 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

EO 13638 

MRE changes 

 MRE 312(f) – Body Views and Intrusions 

 US v. Stevenson, 66 M.J. 15 – Evidence of contraband seized during a 

medical examination is only admissible if the search did not exceed 

necessary for medical purpose. 

 MRE 412 – Victim’s Sexual Behavior or Predisposition 

 No Change BUT… 

 US v. Gaddis, 70 M.J. 248 & US v. Ellerbrock, 70 M.J. 314 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

EO 13638 

MREs - Classified Information 

 MRE 505 – Classified Information 

 Incorporates MCRE & CIPA 

 (h)(1)(C) – Adds head of agency designee as authorized to 

sign assertion of privilege (replaces current (c)) (506 also) 

 (j)(1)(E) – Requires MJ to provide written explanation of 

ruling 

 (j)(5) – Requires TC to disclose to ACC any info used to 

rebut CI  

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

EO 13638 

MREs - Remote Live Testimony 

 MRE 611(d)(3) – Remote Live Testimony for Children 

 MD v. Craig, 497 US 836 (1990) – set rules for remote live testimony 

 Never reflected in MCM 

 MRE 611(d) added to MCM in 1999 

 Child unable to testify b/c of fear 

 Substantial likelihood, established by expert testimony, that child would suffer 

emotional trauma from testifying 

 Child suffers from mental or other infirmity 

 Conduct by accused or DC cause the child to be unable to continue testifying 

 US v. Pack, 65 M.J. 381 (2007) – Only use remote live testimony for a 

child when: 

 Necessary to protect the child 

 The child would be traumatized by the presence of the accused 

 Emotional distress suffered by the child is more than de minimis 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Great…so when am I getting 

Part IV for the 2012 Article 120 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Life of an EO 

 Approval by Voting Group (VG) 

 Post in Fed Reg for Public Comment 

 Encouraged but not required  DoDD 5500.17, E2.4.2 

 Final JSC review & vote 

 Forward to DoD/OGC 

 Forward to OMB – Circulate for interagency review 

 Commissions, DoJ, SASC, HASC 

 White House Staff 

 Signed by POTUS 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Three EOs 

 August 2012 EO  

 Streamlined EO – excerpt ~ 30 pages 

 Residuum of Aug 2012 EO 

 2014 EO 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Aug 12 – 

Approved by VG 

23 Oct 12 – 60-

DayPublic 

Comment Opened 

4 Mar 13 – 

Forwarded to 

DoD/OGC 

Aug 13 – 

Streamlined EO 

Parsed 

16 May 14 – 

Forward to OMB 

26 Dec 13 – FY14 

NDAA Signed 

Aug 12 –  

Aug 12 EO 

Approved by VG 

30 Oct 13 – New 

Issues Approved 

by VG 

Aug 13 – Parsed 

from Aug 12 EO 
Dec 13 – Paused 

at White House to 

Adjust for FY14 

NDAA 

22 Jan 14 – 

Adjusted for FY14 

NDAA and 

Approved by VG 

28 Jan 14 – 

Forwarded to OMB 

31 Oct 14 – 

Forward to OMB 

Add FY14 NDAA 6 

& 12-Month 

Implementation 

Rules 

Part of Aug 12 EO 

Affected by FY14 

NDAA Separated 

for 2014 EO  

VG Approve 

Complete 2014 EO 

60-Day Public 

Comment Period 
VG Forward to 

DoD/OGC 

AUG 12  EO 

Streamlined EO 

2014 EO 

JSC EO Timeline 

Jan 14 – FY14 

NDAA Immediate 

Implementation 

Added 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO Preview 

 Streamlined EO Preview 

 Delete Character of Acc from Discussion factors in RCM 

306(b) 

 Art. 32 IO may issue subpoena duces tecum 

 Art. 32 IO use MJ process under MRE 412 

 SA victims entitled to ROT 

 Victims may submit matters to CA at clemency 

As of:  20 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO 

Delete Character of Service  

 Amends RCM 306(b) discussion – eliminates 

wording “the character and military service of the 

accused” 

 Required by Section 1708 of FY14 NDAA 

 No change to RCM 306 – lowest appropriate level of 

disposition 

 Still balancing nature of offenses, mitigation/ 

extenuation, views of victim, subordinate commander 

recommendations, etc 

As of:  21 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO 

Subpoena Duces Tecum 

 Art 47 – Refusal to Appear or Testify 
 (a)(1) – “Any person not subject to this chapter who…has been duly 

issued a subpoena duces tecum for an investigation pursuant to [Art. 

32]…” 

 RCM 405 & 703 amended to implement Art 47 

 

 

As of:  22 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO 

MRE 412 Evidence at Art. 32 

 Consideration of MRE 412 Evidence at 32 Hearing 

 RCM 405(i) revised to expressly allow IO to make 

admissibility determinations under MRE 412 

 Discussion – Include 412 evidence in Art 32 report if 

considered by IO  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO 

ROT to SA Victim 

 Art 54 – Record of Trial 

 (e) Requires Gov’t to notify & provide free copy of ROT to 

any SA victim who testified at trial 

 RCM 1103 & 1104 – Procedure for implementing the rule 

 

 

As of:  24 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Streamlined EO 

Victim Statement at Clemency 

 Victim Statement at Clemency  

 RCM 1105A – Matters Submitted by a Crime Victim 
 Written statement to CA after sentence is adjudged 

 Not just sexual assault 

 30 days after sentence is announced (3 for SCM) 

 RCM 1106 
 SJAR is mandatory when victim submits statement 

 Victim statement must be attached to SJAR 

 RCM 1107 – CA must consider statement submitted 

by victim 

As of:  25 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Really…no Part IV for  

Article 120? 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO Preview 

 Aug 12 EO 

 Art 120, Pt IV 

 Mistake of Fact as to Consent 

 Repeal of Consensual Sodomy 

 Art 134  

 Animal Abuse, Indecent Conduct 

 Prostitution & Pandering, Assault w Intent to Commit Sexual Assault (et al) 

 DC Interview of Sex Related Offense Victims (Art 46) 

 DD & GCM for Certain Sex Related Offense Victims (Art 56) 

 Broader Contempt Powers (Art 48) 

 Fosler (Art. 134 Terminal Element), Jones (LIOs),                  

Campbell (Multiplicity v. Unreasonable Multiplication of Charges) 

 New Appendix 12A – LIOs list 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

Art 120 Part IV 

 New elements 

 Model Specs 

 LIOs 

 Explanation 

 No changes from JSC draft (so far) 

As of:  28 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

Mistake of Fact as to Consent 

 Consent as an Element  

 c.(4) Lack of consent is not an element unless expressly 

stated (b.(1)(e)(ii)- administer drug/intoxicant) 

 RCM 916(b)(4) – Mistake of fact as to consent 

 RCM 916(j)(1) –  Mistake of fact generally still listed as a defense 

                        (2) –  Reasonable mistake of fact as to age for child may 

   lead to reasonable mistake as to consent defense  

                        (3) –  Sexual offenses 

As of:  29 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

 Art 125 

 Lawrence v. Texas, 123 S.Ct. 2472,  

 US v. Markham, 60 M.J. 198 

 PETA – pushback on repealing bestiality 

http://www.youtube.com/watch?v=B-ptFbHEhBk  

 Art 134 

 Animal Abuse  

 Replace Abusing a public animal, includes sexual acts 

 Indecent Conduct 

 Old Indecent acts w/ another, but no requirement for “another” 

 Catch-all 

As of:  30 

http://www.youtube.com/watch?v=B-ptFbHEhBk
http://www.youtube.com/watch?v=B-ptFbHEhBk
http://www.youtube.com/watch?v=B-ptFbHEhBk
http://www.youtube.com/watch?v=B-ptFbHEhBk


I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

 Art 134  

 Pandering and Prostitution – “sexual act” for money added 

 US v. Fosler, 70 M.J. 225 – Gov’t must allege terminal 

element either expressly or by necessary implication  

 RCM 307 (proposed) must allege terminal element 

 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

 US v. Campbell, 71 M.J. 19  

 Multiplicity – Constitutional protection against double 

jeopardy 

 Unreasonable Multiplication of Charges – Military 

protection against overreaching in exercise of prosecutorial 

discretion 

 “Multiplicity of offenses for sentencing purposes” 

 RCM 307, 906, 907, 1003 (proposed) amended to comport 

with Campbell 

As of:  32 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

 Art 48 – Contempts 
 RCM 201 – Expands MJ’s contempt power to willfully disobeying the 

CM; Increases maximum fine to $1000.00 

 RCM 809 Discussion 

 

As of:  33 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

August 2012 EO 

 Art 79 

 b. Explanation – implements US v. Jones, 68 M.J. 465 – A 

charge is not an LIO of a charged greater offense unless the 

LIO is “necessarily included”  

 (d) “See paragraph 3 of this part and Appendix 12A” 

 Appendix 12A (proposed) – Replaces subparagraph d. in Pt. 

IV, Paras. 1-113   

As of:  34 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

This does not look promising… 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO Preview 

 Conspiracy to violate LOW (Art 81) 

 Knowingly receiving, buying, concealing stolen 

property (Art 134) 

 Typos & Clarifications 

 NDAA provisions - by 24 Jun 14 

 Limit CA’s authority to grant clemency (Art 60) 

 NDAA provisions - by 26 Dec 14 

 MCVRA  

 Reform Art 32 Hearing  

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

Law of War Conspiracy 

 2006 amendment to Art. 81 added (b):   

 Conspiracy to violate LOW 

 Results in death 

 Death penalty available 

 Part IV amendment 

 Law of War undefined in Art. 81 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

Receive, Buy, Conceal 

 Art. 134, para 106 – Stolen property; knowingly 

receiving, buying, concealing 

 (c)(3) – Adding “buying or concealing” as “wrongful” if it 

is without justification or excuse. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

CA Authority @ Clemency 

 Restrict CA authority to affect findings and sentence at 

clemency for qualifying offenses: 

 Findings –  

 Max confinement <2 yrs 

 Adjudged sentence = <6 mos confinement & no punitive discharge 

 Never for rape or SA (120), 120b, 125, other offenses specified by SecDef 

 Sentence – Adjudged sentence = <6 mos confinement & no punitive discharge 

 Exceptions – “substantial assistance” in investigation/prosecution of another accused 

  – PTA (but for mandatory minimum, only to reduce DD to BCD) 

 CA required to include written justification of any changes in 

ROT 

 Offenses before/after implementation date will give CA some 

discretion 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

MCVRA 

 Incorporates CVRA-like 8 rights into UCMJ as Article 6b 

 Effective immediately but implementation guidance and 

enforcement mechanism not due until 26 Dec 14 

 Applies to ALL victims of crime 

 Which of the rights are “new”? 

 The right to be reasonably heard at public pretrial confinement, 

sentencing, and clemency/parole proceedings 

 The right to proceedings free from unreasonable delay 

 SecDef will establish an enforcement mechanism 

 Authority in each service designated to receive and investigate complaints 

 Availability of disciplinary sanctions for “willful or wanton” failure to 

comply with requirements related to victims’ rights 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

MCVRA cont. 

 Legal guardian for victims < 18, incompetent, incapacitated, or 

deceased 

 Military Judge shall designate a legal guardian 

 Representatives of estate, a family member, or other suitable person 

Preliminary Discussions  

 Role of Victim’s counsel or legal assistance attorney (for civilian 

victims) 

 Child Pornography cases…DoJ process w/NCMEC 

 Working this before referral…as right to be heard exists at Article 32 

under Art 6b 

 Comparisons to civilian practice for appointing guardianship 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

2014 EO 

Art 32 Hearing 

 Preliminary Hearing Scope:  probable cause, jurisdiction, form of 

charges, recommendation as to disposition 

 Recorded (not transcribed), shall be made available to victim on 

request   

 Victim (mil or civ) cannot be compelled to testify…shall be 

declared unavailable 

 DC presentation of evidence/cross – limited…relevant to purpose of 

hearing 

 Hearing officer:  JAG, senior to GR/DC whenever practicable 

 Future issues:   

 Depositions  

 How new “scope” really changes depth of hearings 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

MRE Manual 

 Available in .pdf form 

 Adds discussion section to MRE 101, 301, 312, 314, 315, 317, 505  

 

Discussion was added to these Rules in 2013. The 

Discussion itself does not have the force of law, even 

though it may describe legal requirements derived from 

other sources. It is in the nature of treatise, and may be 

used as secondary authority. If a matter is included in a 

rule, it is intended that the matter be binding, unless it is 

clearly expressed as precatory. The Discussion will be 

revised from time to time as warranted by changes in 

applicable law.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions? 

44 
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2014 WILLIAM S. FULTON, JR. 
APPELLATE MILITARY JUDGES’ TRAINING 

 

Agenda 
 
0730  Registration/Breakfast Reception 
 
0810  OPENING REMARKS 
  Colonel Mark L. Allred 
  Chief Judge, U.S. Air Force Court of Criminal Appeals 
 
0815  JUDGING JUDGES:  LESSONS LEARNED ALONG THE WAY 
  Honorable James E. Baker, Chief Judge, U.S. Court of Appeals for the Armed Forces 
 
0910  Break 
 
0920  U.S. SUPREME COURT REVIEW AND OUTLOOK 
  Colonel Gregory Maggs, USAR; Professor of Law & Co-Director of the National  
  Security Law LL.M. Program, The George Washington University School of Law 
 
1020  Break 
 
1030  INTERNATIONAL HUMAN RIGHTS AND THE UCMJ 
  Professor Jeffrey K. Walker, Asst. Dean for Transnational Programs,  
  St. John’s University School of Law 
 
1130  Lunch 
1150  PROFESSIONAL RESPONSIBILITY (optional) 
  Lieutenant Colonel Crystal D. Haynes, U.S. Air Force 
 
1300  DNA DEMONSTRATION 
  Ms. Rachel Neagle, Virginia Department of Forensic Science 
 
1350  Break 
 
1400  CONFRONTATION CLAUSE AND DNA 
  Professor Stephen A. Saltzburg 
  The George Washington University School of Law 
 
1500  Break 
 
1520  SVC PANEL 
  Colonel James McKee, USA, Program Manager, Special Victim Counsel Program 
  Colonel Carol K. Joyce, USMC, OIC, Victims’ Legal Counsel Organization 
  Commander Ted Fowles, USCG, Director, Office of Special Victims’ Counsel 
  Lieutenant Colonel Andrea deCamara, USAF, Chief, Special Victims’ Counsel Division 
  
1620  CLOSING REMARKS & AAR 
  Colonel Mark L. Allred 



COLLATERAL 
CONSEQUENCES 

Maj Shad Kidd 
ISALC 

3 June 2014 



OVERVIEW 

• Sex Offender Registration 
• Deportation 
• Voting 
• Conviction 
• Discharge 
• Referral EPR 
• Officer Grade Determination 



When It Matters 

• Advise 
• Chapter 4 
• PTA 



Sex Offender Registration 

• Fed law 
• State law 
• Call 



Deportation 

• Aggravated Felonies 
• Drug 
• Moral Turpitude 
• Firearms 
• DV 
• National Security 



Voting 

• Check the state 



Conviction 

 



Discharge 

• AFI 36-3208, para 5.55 



Referral EPR 

 



Officer Grade Determinations 

• RILO 
• C-M conviction 
• Civilian conviction (moral turpitude or 1+ yrs) 
• NJP w/ in 2 years  
• CC thinks appropriate 



SUMMARY 

• Sex Offender Registration 
• Deportation 
• Voting 
• Conviction 
• Discharge 
• Referral EPR 
• Officer Grade Determination 



Maj Jennifer Sanchez 



Overview 
 Threads 
 Using Impeachment Methods During Cross 

 Prior Inconsistent Statement 
 Prior Misconduct 
 Showing Deficiency in Competence 
 Showing Bias 

 Controlling the Cross-Examination 
 

 



Threads 
 What is a Thread? 

 Is it a Theme? 
 Is it a Theory? 
 

 An Inference 
 Made by Provable Evidence 
 That Helps Your Case – Supports Your Theory 
 Simple is Better 



Threads 
 Facts - Before you blacked out: 

 You were drinking with him 
 You told 2 of your friends you thought he was cute 
 You followed him to his dorm room 
 You closed the door behind you 
 You got undressed 
 You climbed into his bed 

 Thread:  
?????????????????????? 

 

Presenter
Presentation Notes
You wanted to have sex with my client. You consented to having sex with my clientYou wanted my client to THINK you were consenting



Threads 
 Facts - Before you blacked out: 

 You were drinking with him 
 You told 2 of your friends you thought he was cute 
 You followed him to his dorm room 
 You closed the door behind you 
 You got undressed 
 You climbed into his bed 

 Thread:  
 You wanted to have sex with my client.  
 You consented to having sex with my client 
 You wanted my client to THINK you were consenting 

 



Threads 
 Facts: 

 You’ve been drinking alcohol since the day you turned 21 
 You drink alcohol almost every weekend 
 Usually you drink alcohol with friends 
 You’ve blacked out from drinking alcohol in the past 
 There have been times when you’ve gotten sick after drinking alcohol 

 Thread:  
 ?????????????????? 

Presenter
Presentation Notes
You’re a heavy drinker, aren’t you?You’re an experienced drinker, aren’t you?



Threads 
 Facts: 

 You’ve been drinking alcohol since the day you turned 21 
 You drink alcohol almost every weekend 
 Usually you drink alcohol with friends 
 You’ve blacked out from drinking alcohol in the past 
 There have been times when you’ve gotten sick after drinking alcohol 

 Thread:  
 You’re a heavy drinker, aren’t you? 
 You’re an experienced drinker, aren’t you? 

 



Threads 
 Facts: 

 At the time he said this, there was a lot of yelling 
 You were freaked out 
 Maybe a little scared 
 He was saying a lot of things that don’t make sense 
 You would say things were happening fast 
 This happened a long time ago 

 Thread:  
It’s possible he said something different than what you remember hearing 

 



Threads 
 Start with the Thread 
 Ask all your little questions that fit the thread 
 End with the Thread 
 Activity 

 Create your own questions that fit a thread; present to the class and we will 
guess what the thread is 

 



Methods of Impeachment 
 Prior Inconsistent Statement 
 Prior Misconduct 
 Showing Deficiency in Competence 
 Showing Bias 



Prior Inconsistent Statement 
MRE 613 

 Commit 
 Credit 
 Mark Prior Statement as Defense Exhibit for Identification 

 Do NOT mark as appellate exhibit 
 Do NOT refresh recollection 
 If prior statement is not written, you can obviously skip this step 

 Confront 
 Prove it? 



Prior Inconsistent Statement 
MRE 613 

 Commit 
 One Question 

 Did you just say…? 
 You just testified on direct…? 
 Now did I hear you right…? 
 Tell me if I got this wrong, but it sounded like you just said…? 

 Goal is to Highlight Exact Words of Statement to the Jury 
 Best is the simplest.  Just ask if he/she said …? 



Prior Inconsistent Statement 
MRE 613 

 Credit 
 Many Questions 

 You made a previous statement on __ date? 
 Did you know that statement was to law enforcement? 
 Did you know that statement was under oath? 
 What does it mean to you, when a statement is made under oath? 
 Did you sign that statement? 
 Did you know it was important to tell the truth? 
 This statement was made a week after this all happened? 

 Goal is to Build Up & Prevent Witness from Explaining Away 



Prior Inconsistent Statement 
MRE 613 

 Mark for Identification 
 Give it to the Witness??? 

 Do NOT Refresh Recollection 
 Have witness read out loud or 
 Impeach by omission 

 Then take it back 
 



Prior Inconsistent Statement 
MRE 613 

 Confront 
 One Question 

 At that 32 hearing, you said…(read from summarized testimony if you have it) 
 In your 1168, you said…(read from it) 
 On that day, did you tell your best friend…? 
 During that interview, you told SSgt Smith…? 

 IF Witness Admits Statement, you are Done 
 IF Witness Denies Statement, you can prove it (next slide) 



Prior Inconsistent Statement  
MRE 613 

 Prove it 
 Introduce Marked Exhibit 
 Call Witness 
 Play Audio/Video 

 Does “I don’t remember” = denial? 
 

 MJ held there is only an inconsistent statement when the witness denies 
making the statement 

 CAAF – If witness does not admit to the statement, you can prove it up. 

YES!!!  Look at 
United States v. 
Harrow 65 M.J. 190 
(C.A.A.F. 2007) 



Memorize this – practice it 
 Commit 
 Credit 

 Mark it 
 Confront 

 Prove it 
 Exercise: 

 The witness has just said that she wasn’t flirting with your client before the 
sex 

 During the Art 32 hearing, she admitted that she may have acted in a “flirty” 
manner 



Prior Misconduct – MRE 608(b) 
 Specific instances of the conduct of a witness  
 For the purpose of attacking or supporting the witness’ character for 

truthfulness, 
 Other than conviction of crime as provided in MRE 609 
 May not be proved by extrinsic evidence 
 But may, however, in the discretion of the military judge 
 If probative of truthfulness or untruthfulness 
 Be inquired into on cross-examination 

 



Prior Misconduct 
 Exercise: 

 The witness has accused the client of sexual assault 
 The witness has lost a stripe because of an Art 15 
 One of the charges on the Art 15 is for false official statement 
 The witness apparently lied to her supervisor about where she was when she 

didn’t show up for work 
 Prepare a short cross addressing this  



Deficiency in Competence 
 Boring: 
 Q.  Amn Jones, on direct examination you testified that you saw my client 

smoke what appeared to be a marijuana cigarette while at a party on 2 
June 2014? 

 A.  Yes. 
 Q.  Isn’t it a fact that you were drinking wine at this same party? 
 A.  Yes I was. 
 Q.  In fact, you would say you drank between 3-5 glasses of wine? 
 A.  Yes, I would say that is true 



Deficiency in Competence 
 Q.  Amn Smith, where were you the evening of 2 June 2014? 
 A.  I was at a party with Amn Jones. 
 Q.  And what was Amn Jones doing at this party? 
 A.  She was drinking wine. 
 Q.  Did you see how much wine she drank? 
 A.  At least 5 glasses. 
 Q.  How was she acting? 
 A.  Pretty silly.  She was stumbling around and her speech was slurred. 
 Q.  In your opinion, what was her condition at this party? 
 A.  I think she was drunk. 



Showing Bias 
 Similar to Showing Deficiency in Competence 
 Counsel May Cross-Examine the Witness AND 
 Counsel May Use Extrinsic Evidence to Prove Bias 
 Back Door to Hearsay-type evidence 

 No Foundation Rules to 608(c) evidence 
 Out of Court Statements Admissible 



Showing Bias 
 Exercise 

 Scenario 1 
 The witness has accused your client of sexual assault (by substantial incapacitation) 
 She is married and her husband was deployed at the time of the incident 
 She says she would never cheat on her husband and therefore it was not consensual 

 Scenario 2 
 The witness has accused your client of sexual assault 
 The witness complained many times about hating Korea 
 She has told people she wants to get out of Korea as soon as possible 

 Prepare a brief cross exposing these biases 
 



Controlling the Cross 
 Common Evasion Tactics 

 Crying 
 Saying “I Don’t Remember” 
 Equivocate (you could say that; I guess…etc) 
 Running Away From the Question 

 Counter Measures 
 Have a Plan 
 Cross Examine the Whole Person 
 Pin Down 
 Repeat the Question 

 



The Crying Witness 
 Easiest – Just have a plan 

 
 Did the Witness Cry During Direct? 
 Plow Through 
 Stop / Ask for Breaks 
 Do NOT Empathize if your Theory is that Witness is Lying 
 Have a Plan Ahead of Time 

 



Saying I don’t remember 
 Cross-Examine the Whole Person 

 You’ve wanted to be an investigator your whole life? 
 You spent years in training? 
 Weeks of OJT learning how to run investigations? 
 Prepared your whole life, basically, to do this job? 
 But when I ask you what the witness said about how much beer she drank, you don’t remember? 

 Cross-Examine the Whole Person 
 You’ve lived this moment the last 12 months? 
 Talked to counselors about it? 
 Written down every last detail? 
 Consulted with an attorney? 
 But when I ask you if you gave him oral sex, you don’t remember? 

 



Equivocating – “I guess so” 
 The Equivocator – medium difficulty 

 I guess 
 You could say that 
 Sure, why not 

 Counter Measures 
 Could go with the “Cross the Whole Person” 
 The “My Cousin Vinnie” 
 The more dangerous, “How would you say it?” 
 The best questions can be re-asked, “look, either it was, or it wasn’t?  Which is 

it?” 
 



Equivocating – “I guess so” 
 Q. Did you have 12 beers that night? 
 A. I guess so. 
 Q. What do you mean, “I guess so?”  It’s important to know the answer to 

this question.  Did you or did you not have 12 beers that night? 
 A. I don’t remember. 

 Cross-Examine the Whole Person 
 Confront with prior inconsistent statement 
 Confront with competence deficiency 

 Exercise: Create a short cross using one of these techniques 
 



Fitting it all together 
 What was the Thread? 
 What were the Facts that Supported the Thread? 
 What evasion/control tactics were employed? 
 Did they work? 
 Did you see the inconsistent statement? 
 Will you get an inconsistent statement instruction? 

 



QUESTIONS 
 



FY ‘14 NDAA CHANGES 
WHAT DO WE DO NOW? 

 
 
 

Maj Lance R. Smith, SDC – Kadena Region 



§ 1702 
article 32 changes 

• Purpose limited to: 
• Probable cause to believe offense committed and the Accused committed it 
• Determine jurisdiction 
• Consider form of  charges 
• Recommending disposition 

• Accused: 
• May cross examine witnesses and present evidence “in defense and 

mitigation, relevant to the limited purpose of  the hearing.” 

• Victim: 
• May not be required to testify and if  refuses = unavailable 

• Evidence/Examination of Witnesses: 
• Shall be limited to the matters relevant to the limited purposes of  the 

hearing. 



§1702 
Art 60 changes 

• Findings:  If  CA acts on findings…may not dismiss/set 
aside/change to LIO other than a “qualifying offense” 
• Maximum sentence < 2 years 
• Adjudged sentence does not include punitive discharge or more 

than 6 months 
• Does not include: rape, sexual assault, child sex crimes 

(120b) or forcible sodomy 

• Sentence:  CA may approve, disapprove, commute, or 
suspend the sentence of  the court-martial in whole or in 
part, except: 
• Adjudged sentence of  confinement for more than 6 months or 

a sentence of  punitive discharge 



§ 1704 
Art 46 changes 

• Upon notice by TC to DC of  the name of  an alleged 
victim of  an alleged sex-related offense who TC 
intends to call to testify at an Art 32 or court-martial, 
DC “shall make any request to interview the victim 
through TC.” 

• The interview “shall take place in the presence of” 
TC, an SVC or victim advocate. 



§ 1705 
Art 56 changes 

• A person found guilty of  rape, sexual assault, rape of  a 
child, sexual assault of  a child, forcible sodomy or 
attempts to commit these…shall be punished as a 
general court-martial may direct, such punishment 
must include, at a minimum, dismissal or 
dishonorable discharge (except PTA to BCD). 



§ 1713 
transfer of accused  
• Commanders will have authority to timely determine 

and take action on a member alleged to have 
committed an offense under Art 120, 120a, 120b, 120c, 
125 or attempts to commit any of  these whether the 
member “should be temporarily reassigned or removed 
from a position of  authority or from an assignment, 
not as a punitive measure, but solely for the purpose 
of  maintaining good order and discipline within the 
member’s unit.” 



§ 1744 
Review of referral decisions 

• CA does not refer case despite SJA advice to refer: 
• The CA shall forward the case to the Secretary for 

review as a superior authorized to exercise GCMCA. 

• CA does not refer case IAW SJA advice to not refer: 
• The CA shall forward the case to the next superior 

commander authorized to exercise GCMCA.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

 
 

Maj Andrea Hall 

Speedy Trial and 
Pleas 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Speedy Trial Rules 
 Fifth Amendment 
 Sixth Amendment 
 Articles 10 & 33, U.C.M.J. 
 R.C.M. 707 
 Case law 

 Pleas 
 Conditional Plea 

 Practice Points 
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Overview 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 FAIR HEARING = PROMPT HEARING = CELERITY 
 No person shall…be deprived of life, liberty or 

property without due process of law  
 Due Process Clause/fundamental fairness 
 Dealing with delays between crime and indictment/preferral 

 Test: U.S. v. Lovasco, 431 U.S. 783 (1977)  
 Actual prejudice to the accused (3 dead witnesses?) 
 Reason for the delay 

 High burden 
 Question length of investigation/length of delay in preferral 

 Practice pointer: Demand speedy trial early 
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Speedy Trial 
Fifth Amendment 

Presenter
Presentation Notes
US v. Lovasco - More than 18 months after criminal offenses were alleged to have occurred, respondent was indicted for committing them. Beyond an investigative report made a month after the crimes were committed, little additional information was developed in the following 17 months.  Claiming that the preindictment delay, during which material defense testimony had been lost (2 witnesses died), deprived him of due process, respondent moved to dismiss the indictment. The District Court, which found that the delay had not been explained or justified and was unnecessary and prejudicial to respondent, granted the motion to dismiss. The Court of Appeals affirmed, concluding that the delay, which it found was solely attributable to the Government's hope that other participants in the crime would be discovered, was unjustified.Supreme Court said no to the dismissal, giving prosecutors broad discretion on when to file charges (assuming good faith).  Prejudice can happen no matter how quickly we get to court.   (a) Although the Speedy Trial Clause of the Sixth Amendment is applicable only after a person has been accused of a crime and statutes of limitations provide “ ‘the primary guarantee against bringing overly stale criminal charges,’ ” United States v. Marion, 404 U.S. 307, 322, 92 S.Ct. 455, 464, 30 L.Ed.2d 468, those statutes do not fully define a defendant's rights with respect to events antedating the indictment, and the Due Process Clause has a limited role to play in protecting against oppressive delay. Pp. 2048-2049. (b) While proof of prejudice makes a due process claim ripe for adjudication, it does not automatically validate such a claim, and the reasons for the delay must also be considered. Pp. 2048-2049. (c) To prosecute a defendant following good-faith investigative delay, as apparently existed in this case, does not deprive him of due process even if his defense might have been somewhat prejudiced by the lapse of time. Prosecutors are under no duty to file charges as soon as probable cause exists but before they are satisfied that they will be able to establish a suspect's guilt beyond a reasonable doubt. Nor is there a constitutional requirement that charges must be filed after there is sufficient evidence to prove such guilt but before the investigation is complete. An immediate arrest or indictment might impair the prosecutors' ability to continue the investigation or obtain additional indictments, would pressure prosecutors into resolving doubtful cases in favor of early (and possibly unwarranted) prosecutions, and would preclude full consideration of the desirability of not prosecuting in particular cases. Pp. 2049-2052.-Speedy trial demand in notice of representation letters



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Speedy Trial – 6th Amendment 
 Right to Speedy and Public trial  

 Triggered upon preferral or pretrial restraint 
 Test: Barker v. Wingo, 407 U.S. 514 (1972)  

 Length of delay 
 Reasons for the delay 
 Whether the accused has made a demand for speedy 

trial 
 Prejudice to the accused 

 Oppressive pretrial incarceration 
 Anxiety and concern of the accused 
 Defense impaired (MOST IMPORTANT) 

 Delay must be facially unreasonable for full due 
process analysis to be triggered (117 days) 
 4 

Presenter
Presentation Notes
How long is too long? No bright line rule.  Look at Barker factors.Practice pointer: Demand speedy trial in discovery requests, especially for clients in PTC.  If you’re demanding speedy trial, make sure you’re ready to go to trial.Barker v. Wingo – On July 20, 1958, an elderly couple was beaten to death by intruders wielding an iron tire tool. Two suspects, Silas Manning and Willie Barker were arrested shortly thereafter. The grand jury indicted them on September 15. Barker's trial was set for October 21. The Commonwealth had a stronger case against Manning, and it believed that Barker could not be convicted unless Manning testified against him. On October 23, the day Silas Manning was brought to trial, the Commonwealth sought and obtained the first of what was to be a series of 16 continuances of Barker's trial.  The Commonwealth encountered more than a few difficulties in its prosecution of Manning. The first trial ended in a hung jury. A second trial resulted in a conviction, but the Kentucky Court of Appeals reversed because of the admission of evidence obtained by an illegal search. At his third trial, Manning was again convicted, and the Court of Appeals again reversed because the trial court had not granted a change of venue. A fourth trial resulted in a hung jury. Finally, after five trials, Manning was convicted, in March 1962, of murdering one victim, and after a sixth trial, in December 1962, he was convicted of murdering the other.Barker, after spending 10 months in jail, obtained his release by posting a $5,000 bond. He thereafter remained free in the community until his trial. Barker made no objection, through his counsel, to the first 11 continuances. When on February 12, 1962, the Commonwealth moved for the twelfth time to continue the case until the following term, Barker's counsel filed a motion to dismiss the indictment. In February 1963, the first term of court following Manning's final conviction, the Commonwealth moved to set Barker's trial for March 19. But on the day scheduled for trial, it again moved for a continuance until the June term. It gave as its reason the illness of the ex-sheriff who was the chief investigating officer in the case. To this continuance, Barker objected unsuccessfully. The witness was still unable to testify in June, and the trial, which had been set for June 19, was continued again until the September term over Barker's objection. The final trial date was set for October 9, 1963. On that date, Barker again moved to dismiss the indictment, and this time specified that his right to a speedy trial had been violated. The motion was denied; the trial commenced with Manning as the chief prosecution witness; Barker was convicted and given a life sentence.Delays benefit accused sometimes.  Speedy trial a weird right compared with others (drastic result coupled with mixed interests in moving fast or slow)



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 US v. Danylo 73 MJ 183 (CAAF 2013) 
 Delay of 116 days after PTC not unreasonable for 6th 

Amendment purposes 
 Prosecution of 4 individuals & immunity 

 Delay of 170 days for government’s Art 62 appeal ok 
 Prejudice analysis 

 Prevention of oppressive incarceration pending 
appeal; 

 Minimization of anxiety and concern; and 
 
 

 Practice pointer: Demand speedy trial again 
 As of: 5 

Speedy Trial – 6th Amendment 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 “…When any person…is placed in arrest or 
confinement prior to trial, immediate steps shall be 
taken to inform him of the specific wrong of which he 
is accused and to try him or to dismiss the charges 
and release him.” (Emphasis added) 

 Barker factors applied 
 Standard: Reasonable diligence, not constant motion 
 Remedy is dismissal with prejudice 
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Speedy Trial 
Article 10, UCMJ 

Presenter
Presentation Notes
Article 10 creates a more exacting speedy trial demand than does the Sixth Amendment.Barker factors create procedural framework for examining Article 10 speedy trial issues, but judge is not limited to a Sixth Amendment analysis.



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Article 33 
 

 Held in arrest or confinement for a GCM 
 

 Preferral, Article 32, and charges must be forwarded to 
GCMCA within… 
 EIGHT DAYS if practical 

 
 If it takes longer, CC shall document reasons 

 
 Practice pointer: Draft an Article 33 memo 
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Speedy Trial 
Article 33, UCMJ 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 120-day rule  
 Clock starts at: 

 Preferral, or 
 Imposition of restraint under R.C.M 304(a)(2)-(4) 

Restriction, Arrest or Confinement; or 
 Entry on active duty for reserves under R.C.M. 204; or 
 Receipt by CA of ROT & opinion for rehearings 

 Clock stops at: 
 Arraignment 

 Clock resets: 
 Charges dismissed 
 Mistrial 
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Speedy Trial 
R.C.M. 707 

Presenter
Presentation Notes
What is arraignment?  Legal effects of arraignment?Stops 707 speedy trial clockCannot join additional charges w/out accused’s consentNo major changes to a charge or specification w/ out accused’s consentNarrower ability to re-refer withdrawn chargesNotice of use of prior convictions against accused dueNotice of immunity/leniency to witness dueNotice under 304(d)(1) dueNotice of use of evidence seized from the accused dueNotice of use of lineup/ID dueAllows Gov’t to proceed even if accused is voluntarily absentDay of preferral does not count; day of trial does.



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Factors affecting 120-day rule 
 Release from restraint for a significant period 
 Government appeals, unless frivolous 
 Commitment of incompetent accused 
 Accused’s unauthorized absence 
 Approved delays by MJ or CA (Art 32 IO if delegated) 

 Remedy is dismissal of charges  
 Factors for with/without prejudice: 
 Seriousness of offense;  
 Facts and circumstances of the case that lead to dismissal;  
 Impact of re-prosecution on administration of justice; and 
 Prejudice to accused 
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Speedy Trial 
R.C.M. 707 

Presenter
Presentation Notes
-IO may grant delays if delegated the authority.  These delays are excludable.- R.C.M. 707 violation can be waived per R.C.M. 905(b)(2)(A)Part of PTA clause “Waive all Waivable Motions”Put basis for motion on the recordR.C.M. 705(c)(1)(B) does not allow PTA to include depriving accused of right to speedy trial so                     6th Amendment and Article 10 motions are still available  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Source Starts How Violated  PTA Waivable? 
5th Amendment Discovery of 

Offense 
Fundamental 
Concepts of 
Justice & “More 
than somewhat” 
Prejudiced 

No 

6th Amendment Preferral or 
pretrial restraint 

Barker factors No – except by 
unconditional 
guilty plea.  (bar 
to “prospective” 
waiver) 

Article 10 Pretrial 
confinement 

Barker, but “more 
exacting” 

Yes 

RCM 707 Preferral or 
Restraint  

120 days Yes 

As of: 10 

Fun Speedy Trial Chart 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 U.S. v. McDuffie, 65 M.J. 631 (A.F.C.C.A. 2007) 
 Article 32 delays by IO excludable 

 U.S. v. Dies, 45 M.J. 376 (C.A.A.F. 1996) 
 Unauthorized absence stops clock 

 U.S. v. Mizgala, 61 M.J. 122 (C.A.A.F. 2005) 
 Unconditional GP does not waive litigated Art 10 motion 

 U.S. v. Moreno, 63 M.J. 129 (C.A.A.F. 2006) 
 Post-trial delay can be unreasonable 
 Uses Barker factors 
 Set presumptive time lines – 1st factor is met 

 120 days from Completion of Trial to Action  
 30 days from Action to Docketing at Appellate Court 
 18 months from Docketing to Appellate Court Decision 
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Speedy Trial  
Case Law 

Presenter
Presentation Notes
-IO may grant delays if delegated the authority.  These delays are excludable.-United States v. Danylo: Article 62 appeal after judge dismissed under RCM 707 and Article 10.US v Thompson, 68 MJ 308, CAAF 2010: their confusion on jurisdiction is your problem (doesn’t count against them)



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Monitor speedy trial from day 1 
 Document delays/Ensure time has been properly 

excluded 
 Request Article 33 paperwork 
 Demand speedy trial (monthly) 
 If in PTC ask for reconsideration 
 Submit additional evidence to PCRO 

 Cross-examine OSI at Art 32 on investigative 
steps 

 If in PTC file a motion to release from PTC 
 File a speedy trial motion  
 Document, Document, Document (Prejudice) 
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Speedy Trial 
Practice Points 

Presenter
Presentation Notes
- Note day JA received ROI-Explain speedy trial rules to the client.  Clients may wonder why the process has taken so long.  Educate them and document steps in investigation and prosecution.Prejudice is the hardest part to prove – find it, find a witness who is having trouble remembering favorable info, etc.



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

QUESTIONS? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                       Barker        Wingo 
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Speedy Trial 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 The first question you need to ask is whether 
the client can actually plead guilty 
 Can they make it through a care inquiry?  

What are you getting out of it?  
 Is there a PTA in place?  
 Is there a cap on confinement? 
Dismissing some charges? 
SPCM vs. GCM?  

 Maybe you need to get to trial quickly 
 Think before you plea. 

As of: 14 

Pleas 

Presenter
Presentation Notes
I pretty much litigate every case.  I would have to have a dead to rights client, with a confession and eye-witness, who desperately wants to plead guilty, otherwise, NG w/ enlisted members.  Why?  Members get it right.  And, I’m going to do a better job than the gov, I know that because I’m going to work harder, and the members care about that and it helps my client.You need to have a really good reason to plead guilty, that CARE inquiry really hurts your guy.



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 R.C.M. 910 
 Options 

 Not guilty 
 Guilty 
 NG, but G of LIO 
 G with exceptions, with or without substitutions, NG of 

exceptions but G of substitutions, if any 
 Anything else is an irregular plea (Judge enters NG) 
 No G pleas for an offense when death penalty 

authorized 
 Guilty plea waives most motions 

15 

Pleas 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 R.C.M. 910(a)(2) and AFI 51-201, para 8.3 
 Accused pleads guilty conditioned upon the 

ability to have a specified pretrial motion 
reviewed on appeal 
 Plead G, on condition that appellate issue is 

resolved in favor of government 
 If resolved in favor of accused, plea may be 

withdrawn 
 Government and judge must consent 
 Uses of a conditional plea? 
 Motion to suppress evidence 
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Pleas 
Conditional Plea 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Plea math 
 Your advice + client’s choice = Plea 
 Document choice/discussions 

 Lots of charges/specs? Exceptions & substitutions? 
 MCM, Appendix 10, Forms of Findings 

 Have client prepared for care inquiry 
 Use benchbook instructions for elements 

 What do you recommend?  
 Consider law, elements, instructions, facts 
 Keep it real 
 Take into account any collateral consequences 
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Pleas 
Practice Points 

Presenter
Presentation Notes
What do you recommend to your client?Careful consideration of the law, instructions, elements, and factsDon’t raise expectations.  Be realistic.  Walk them through the findings case and what you could or hope to accomplish with a NG plea.Also, advise of collateral consequences of guilty plea.  These could sway client to plead NG



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 Why not plead NG?  
 NG plea cannot be held against your client 
 Reasonable doubt is a powerful thing 
 Litigate to mitigate (members hearing the CARE?) 
 Secondary effects 

 Mindset of members when hear G vs. NG at outset 
 Length of trial humanizes client, brings everyone into a 

group 
 Length of trial wears down members, trial counsel 
 Focus of trial counsel on conviction, not usually sentence 
 If G, jury feels like they’ve done something already 
 Excuses sound like defenses in findings case…defenses 

sound like excuses in sentencing case 
 Residual doubt 
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Pleas 
Practice Points 

Presenter
Presentation Notes
Secondary effectsMindset of jury when hear G vs. NG at outsetLength of trial humanizes client, brings everyone into a groupLength of trial wears down jury, prosecutorsFocus by prosecutors on conviction, not sentenceIf G, jury feels like they’ve done something alreadyExcuses sound like defenses in findings case…defenses sound like excuses in sentencing caseResidual doubt



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

QUESTIONS? 

19 

Pleas 



METHODS OF 
IMPEACHMENT 
 
MAJ NICK MCCUE 



METHODS OF IMPEACHMENT 

 Prior Inconsistent Statement 

 Prior Conviction 

 Prior Misconduct 

 Showing Deficiency in Competence 

 Showing Bias 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Commit 

 Credit 

 Mark Prior Statement as Defense Exhibit for Identification 
 Do NOT mark as appellate exhibit 

 Do NOT refresh recollection 

 If prior statement is not written, you can obviously skip this step 

 Confront 

 Prove it? 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Commit 

 One Question 
 Did you just say…? 

 You just testified on direct…? 

 Now did I hear you right…? 

 Tell me if I got this wrong, but it sounded like you just said…? 

 Goal is to Highlight Exact Words of Statement to the Jury 
 Best is the simplest.  Just ask if he/she said …? 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Credit 
 Many Questions 

 You made a previous statement on __ date? 

 Did you know that statement was to law enforcement? 

 Did you know that statement was under oath? 

 What does it mean to you, when a statement is made under oath? 

 Did you sign that statement? 

 Did you know it was important to tell the truth? 

 This statement was made a week after this all happened? 

 Goal is to Build Up & Prevent Witness from Explaining Away 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Mark for Identification 

 Give it to the Witness??? 
 Do NOT Refresh Recollection 

 Have witness read out loud or 

 Impeach by omission 

 Then take it back 
 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Confront 

 One Question 
 At that 32 hearing, did you say…? 

 In your 1168, did you say…? 

 On that day, did you tell your best friend…? 

 During that interview, you told SSgt Smith…? 

 IF Witness Admits Statement, you are Done 

 IF Witness Denies Statement, you can prove it (next slide) 



PRIOR INCONSISTENT STATEMENT  
MRE 613 

 Prove it 
 Introduce Marked Exhibit 

 Call Witness 

 Play Audio/Video 

 Does “I don’t remember” = denial? 

 
 MJ held there is only an inconsistent statement when the witness denies making 

the statement 

 CAAF – If witness does not admit to the statement, you can prove it up. 

YES!!!  Look at 
United States v. 
Harrow 65 M.J. 190 
(C.A.A.F. 2007) 



MEMORIZE THIS – PRACTICE IT 

 Commit 

 Credit 
 Mark it 

 Confront 
 Prove it 



PRIOR CONVICTION 

 MRE 609 allows: 
 Conviction Punishable by Death, DD, or 1 yr+  
    AND/OR 
 Conviction Involving Dishonesty or False Statement 

 Perjury 
 False Statement 
 Embezzlement 

 False Pretense 
 Etc. 



PRIOR CONVICTION 

 Q.  Are you the same Mr. Burns who was once convicted of a felony? 

 A.  Yes. 

 Q.  Back in 2010 you were convicted of mail tampering? 

 A.  That is true. 

 Q.  And in 2011 you were convicted of two counts of larceny, for stealing 
from a baby? 

 A.  Excellent. 



PRIOR MISCONDUCT – MRE 608(b) 

 Specific instances of the conduct of a witness  

 For the purpose of attacking or supporting the witness’ character for 
truthfulness, 

 Other than conviction of crime as provided in MRE 609 

 May not be proved by extrinsic evidence 

 But may, however, in the discretion of the military judge 

 If probative of truthfulness or untruthfulness 

 Be inquired into on cross-examination 

 



PRIOR MISCONDUCT 

 Q.  Maj McCue, isn’t it true that your CSDC is Lt Col Thomas Rodrigues? 
 A.  Yes. 
 Q.  Is it true that you in July of this year you went TDY to Las Vegas? 
 A.  Yes, that is true. 
 Q.  Isn’t it also true that in August you filed a claim for that TDY travel? 
 A.  Yes I did. 
 Q.  As a result of that claim, you were investigated by Lt Col Rodrigues? 
 A.  Yes, but… 
 Q.  Isn’t it true that your CSDC alleged that your TDC travel claim was false?  



DEFICIENCY IN COMPETENCE 

 



DEFICIENCY IN COMPETENCE 

 Boring: 

 Q.  Maj Hall, on direct examination you testified that you saw my client 
smoke what appeared to be a marijuana cigarette while at a party on 2 
June 2014? 

 A.  Yes. 

 Q.  Isn’t it a fact that you were drinking wine at this same party? 

 A.  Yes I was. 

 Q.  In fact, you would say you drank between 3-5 glasses of wine? 

 A.  Yes, I would say that is true 



DEFICIENCY IN COMPETENCE 

 Q.  Maj Kidd, where were you the evening of 2 June 2014? 
 A.  I was at a party with Maj Hall. 
 Q.  And what was Maj Hall doing at this party? 
 A.  She was drinking wine. 
 Q.  Did you see how much wine she drank? 
 A.  At least 5 glasses. 
 Q.  How was she acting? 
 A.  Pretty silly.  She was stumbling around and her speech was slurred. 
 Q.  In your opinion, what was her condition at this party? 
 A.  I think she was drunk. 



SHOWING BIAS 

 Similar to Showing Deficiency in Competence 

 Counsel May Cross-Examine the Witness AND 

 Counsel May Use Extrinsic Evidence to Prove Bias 

 Back Door to Hearsay-type evidence 
 No Foundation Rules to 608(c) evidence 

 Out of Court Statements Admissible 



METHODS OF IMPEACHMENT 

 Prior Inconsistent Statement 

 Prior Conviction 

 Prior Misconduct 

 Showing Deficiency in Competence 

 Showing Bias 



QUESTIONS 



MOTION PRACTICE IN SEXUAL 
ASSAULT CASES:  UCI, 412, 413 

AND 513 

Maj Shad Kidd 
ISALC 

2 June 2014 



OVERVIEW 

• Motions Generally 
– Spot 
– Develop 
– Write 
– Prove 
– Argue 

 

• SA-Specific Motions 
– UCI 
– MRE 412 
– MRE 513 
– MRE 413 

 



Spotting Motions 

• Read case law 
• Read CAAFlog 
• Read case reports 
• Fellow ADCs 
• SDC 

 

• US v. Roberson, AFCCA, 
19 May 14 
 

• Article 34 



Developing Motions 

• Read entire file 
 

 

 



Developing Motions 

• Read entire file 
• Talk w/ JA 
• Talk w/ LE 
• Talk w/ magistrates 
• Talk w/ IO 
• Talk w/ witnesses 
• Talk w/ experts 
• Talk w/ the client 
 

 

 



Developing Motions 

• Compel discovery 
 

 

 



Developing Motions 

• Compel discovery 
• Compel experts 
 

 

 



Developing Motions 

• Compel discovery 
• Compel experts 
• Make time 

– Continuance 
– In your schedule 

 
 

 



Writing Motions 

 



Writing Motions 

• Use the JAJD team 
 



Writing Motions 

• Use the JAJD team 
• Law  

– Cases 
– Rulings 

 



Writing Motions 

• Use the JAJD team 
• Law  

– Cases 
– Rulings 

• 2 lawyer rule 
 



Writing Motions 

• Use the JAJD team 
• Law  

– Cases 
– Rulings 

• 2 lawyer rule 
• Review 

 



Proving Motions 

 
 



Proving Motions 

• Attachments 
• Affidavits 
• Stipulations 
• Testimony 

 
 



Arguing Motions 

 
 
 



Arguing Motions 

• Roadmap 
 

 
 



Arguing Motions 

• Roadmap 
• Signpost 
 

 
 



Arguing Motions 

• Roadmap 
• Signpost 
• Apply law to facts 
• Elicit & answer questions 
• End w/ roadmap points 
 

 
 



SA Motions 



UCI 

  



UCI 

• Spot • Sources 
– Senior Leaders 
– Training 
– CAs 

 



UCI 

• Spot • Phases affected 
– Investigation 
– Preferral 
– Article 32 
– Referral 
– Article 34 
– Trial 
– Post-trial 

 

 



UCI 

• Spot • People affected 
– Investigators 
– JA 
– CAs 
– IOs 
– MJs 
– Members 
– Witnesses 

 

 



UCI 

• Spot 
• Develop 

• Discovery 
– Training 
– Push notes 
– Emails  

 



UCI 

• Spot 
• Develop 

• Interviews 
– SARC 
– Sq CC 
– SPCMCA 
– GCMCA 

 



UCI 

• Spot 
• Develop 
• Write 

• The Yager Motion 
– Supplement 
– Revise 
– Review 

 



UCI 

• Spot 
• Develop 
• Write 
• Prove 

• Stipulate 
• Affidavits 

– CAs 
– DPs 

 



UCI 

• Spot 
• Develop 
• Write 
• Prove 
• Argue 

• Be succinct 
• What’s special about 

this case 
 



MRE 412 

• Spot 
• Develop 
• Write 
• Prove 
• Argue  

 

 



MRE 412 

• Find out 
– Client 
– Prosecutrix 
– Friends 
– Co-workers 



MRE 412 

• Art 32 
– Interview 
– Notice? 
– Arguments 

• Art 32 trumps rules 
• Saves time 
• Deposition? 
• If MRE 412 applies, IO to apply it 
• Can present even if IO doesn’t consider 
• If all else fails, put it in objection 



MRE 412 

• Motion 
– Notice 
– Abundance of caution 
– 3 types 

• Another source 
• Prior relations w/ Client 
• Constitutionally required 



MRE 513 

• Find out 
– Client 
– Prosecutrix 
– Friends 
– Co-workers 

 
 

 



MRE 513 

• MTC 



MRE 513 

• Initial threshold (US v. Klemick, 65 MJ 576 
(NMCCA 2006)) 
– Specific factual basis demonstrating a reasonable 

likelihood that the requested privileged records 
would yield admissible evidence  

– Cumulative? 
– Reasonable efforts to obtain the information 

through non-privileged sources? 



MRE 513 

• Produced, so now what? 
– Review 
– Expert review 
– Anything good? 

• Findings? 
• Sentencing? 



MRE 513 

• Produced, so now what? 
– MIL 



MRE 513 

• 8 Exceptions 
– Patient dead 
– Ev of child abuse 
– Law requires reporting 
– Danger to self or others 



MRE 513 

• 8 Exceptions 
– Future fraud or crime 
– Safety of military people, stuff, info, mission 
– Client offers under RCM 706/MRE 302 
– Constitutionally required 



MRE 513 

• Trial 
– Cross of prosecutrix 

• Findings 
• Sentencing 

– Experts 
• Findings 
• Sentencing 



MRE 413 

• Client 
– Warn of dirty laundry search 
– Find out what is out there 

 



MRE 413 

• Motion 
– 3 Threshold 

Requirements 

• Charged w/ SA 
• Proffered ev of another 

SA 
– MJ must conclude mbrs 

could find by 
preponderance 

• Relevant (MREs 401, 
402) 



MRE 413 

• Motion 
– 3 Threshold 

Requirements 
– MRE 403 balancing test 

• Factors  
 

• Strength of proof 
• Probative weight 
• Potential for less prej ev 
• Distraction 
• Time  
• Temporal proximity 
• Frequency 
• Intervening circs 
• Relationship  



MRE 413 

• Trial 
– Voir dire? 
– Opening? 
– Witness(es) 
– Argument 

 



SUMMARY 

• Motions Generally 
– Spot 
– Develop 
– Write 
– Prove 
– Argue 

 

• SA-Specific Motions 
– UCI 
– MRE 412 
– MRE 513 
– MRE 413 

 



MRE 412 & 413 
in  

Sexual Assault Cases  

1 

Maj Dom Angiollo 
Maj(s) Vicki Marcus 



2 

MRE 412 = Rape Shield MRE 413 = Rape Sword 



Overview 

MRE 412 
MRE 412 & Article 32s 
MRE 413/414 

3 



MRE 412 

4 



MRE 412 – What it is 

• Rule of exclusion in sex assault cases 
– Default = evidence isn’t coming in 

• Evidence inadmissible if offered to: 
– Prove that alleged vic engaged in other 

sexual behavior 
– Prove any alleged victim’s sexual 

predisposition 
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Sexual Behavior 

• Any sexual behavior not encompassed by 
the alleged offense 
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Sexual Predisposition 

• Refers to an alleged victim’s mode of 
dress, speech, or lifestyle that does not 
directly refer to sexual activities or 
thoughts but that may have a sexual 
connotation for the fact finder.   
 

7 



Obtaining 412 Evidence 
• Job #1 = INVESTIGATE!! 

– MRE 412 means nothing if there’s nothing to shield; 
your job is to find it. 

– It will be uncomfortable & awkward 
– SJA, CW, and SVC will hate you 

• Where to look? 
– Co-workers 
– Friends 
– Social media 
– Phone/texts 
– Ex-boyfriends 
– Your client 

8 



Exceptions 

9 



Exceptions 
Must be relevant, material, favorable to Δ  AND fit 
one of the following: 

 
1. Specific instances of sexual behavior offered to 

prove that someone other than Acc was source of 
semen, injury, or physical evidence 
 

2. Specific instances of sexual behavior w/ respect to 
Acc offered to prove consent 
 

3. Exclusion of evidence would violate constitutional 
rights of the accused 

10 

 



Exception #1: “It wasn’t me” 

• Pretty self-explanatory 
• May need a SANE/Doctor to explain 

nature of injury 
• Consider whether it fits your theory 

– If client admits sex, how is presence of other 
dude’s DNA relevant to your theory? 

• MJ will likely give limiting instruction 

11 



Exception #2: “She wanted it” 
• Must involve Accused + Prosecutrix 

 
• Includes acts (e.g. grabbing junk) & statements of 

intent to engage in sex 
– United States v. Jensen, 25 M.J. 284 (C.M.A. 1987).  

 
• Pattern of sexually provocative conduct (if public & 

known by Acc) 
– United States v. Kelly, 33 M.J. 878 (A.C.M.R. 1991) 
 

• Consider whether it fits your theory 
– If client says it didn’t happen, how is prosecutrix’s 

promiscuity relevant?   

12 

Presenter
Presentation Notes
US v.  Kelly:In this case, the appellant showed that the prosecutrix's past sexual conduct was relevant, material and probative. Each of the incidents involved the appellant and was similar to the events that led to the charges against him. The statements about wanting to "get fucked" or to "come downstairs and fuck" tended to show that the prosecutrix sought sex indiscriminately. The statements also were relevant to show the reasonableness of the appellant's belief that the prosecutrix consented to his sexual overtures. In addition, these statements were similar to the comments the prosecutrix made to the appellant while they were dancing at the NCO club. The evidence that SPL L was drunk practically every weekend, and behaved in a sexually aggressive manner toward males when drunk was also relevant, material, and probative. The evidence tended to show that she was engaged in a pattern of behavior rather than unrelated incidents. See Holliman, 16 M.J. at 166 (evidence that the victim consented to sex freely and indiscriminately would be relevant to prove she acted in conformity with her habit). The purpose of the military rape shield provisions, to protect the victim from harassment and humiliation, is not served by applying them to the facts of this case. The victim's public statements and actions toward other soldiers should not have been excluded by the military judge. As Judge Souter (now Justice Souter) has noted, the public behavior of a prosecutrix is significant in weighing the probative value of particular evidence against the prejudice to her privacy or to rational decision making by the jury. State v. Colbath, 130 N.H. 316, 540 A.2d 1212 (N.H. 1988). 



Practice Point 

• Just b/c evidence fits into exception 1 or 2, 
remember each exception has its limits 
– Example:  TSgt Lady has accused A1C Boy of 

sexual assault.  There’s some bruising on her 
body and torn tissue in her vagina.  You learn 
that two days prior to the assault TSgt Lady 
had sex w/ two other Airmen in her squadron.   
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Exception #3: James Madison Said So  
(Constitutionally Required) 

 
Proof Knowledge / Experience w/ sex (typically for younger 

prosecutrixes) 
– United States v. Hurst, 29 MJ 477 (CMA 1990) 
– United States v. Gray, 40 MJ 77 (CMA 1994) 

Prostitution 
– United States v. Harris, 41 MJ 890 (AFCCA 1995) 

Extramarital Affair 
     - United States v. Ellerbrock, 70 M.J. 314 (CAAF 2011). 
Ability to perceive 

– United States v. Tiller, 41 MJ 823 (NMCCA 1995) 
Prior rape allegation?   

- United States v. Savala, 70 MJ 70 (CAAF 2011)  
- United States v. Velez, 48 M.J. 220 (CAAF 1998)  
- Must show close in time + similar facts 

 
Motive to Fabricate 
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Presenter
Presentation Notes
United States v. Hurst, 29 MJ 477 (CMA 1990):  The evidence of record shows that in June 1986, appellant's wife went to visit her mother in Florida, leaving her husband at home in Hawaii. He later executed a sworn statement and admitted that during his wife's absence, he awoke from an alcohol-induced sleep to discover himself basically engaged in mutual oral sodomy with his 15-year-old stepdaughter, T. He stated that when he realized that his sex partner was not his wife, he "pushed her off" and sent the stepdaughter to another room. He further stated that his stepdaughter attempted to repeat this conduct [3]  shortly before his wife was scheduled to return from Florida.  Defense attempted to elicit information about stepdaughter’s past sexual behavior w/ her stepbrothers, b/f, etc.  MJ didn’t allow, but did allow general questions about whether she had sex before and whether she knew what oral sex was.  United States v. Gray, 40 MJ 77 (CMA 1994):  In appellant's case he was confronted with an accusation by a 9-year-old girl who had previously falsely accused him of rape. His explanation--that the girl made advances toward him--would ordinarily be difficult to [10]  believe, unless the girl was previously sexually active and knowledgeable beyond her years. Sergeant M's testimony about K's prior experience with oral sex would have made appellant's version of the facts appear more believable. United States v. Harris, 41 M.J. 890 (A. Ct. Crim. App. 1995).  Evidence of a victim’s prior sexual activity as a prostitute was constitutionally required to be admitted where defense theory was that victim agreed to sexual intercourse in expectation of receiving money for a bus ticket to Cleveland, and was motivated -to retaliate by alleging rape only after accused called her a “skank bitch”United States v. Ellerbrock, 70 M.J. 314 (C.A.A.F. 2011).  The C.A.A.F. held that in an Article 120 case it was error for the military judge to exclude evidence that the victimhad an extra marital affair two years prior. When she disclosed the earlier affair to her husband, he became enraged and kicked down the wife’s lover’s door. The courtfound that the military judge prevented Ellerbrock from presenting a theory that a previous affair made it more likely  that CL would have lied in this case; that it was a fairinference that a second affair would be more damaging to CL’s marriage than a single event; and there was evidence in the record to support this inference, particularly theevidence that the husband had had a prior violent reaction when learning about CL’s affair.United States v. Tiller, 41 MJ 823 (NMCCA 1995):  The victim was on liberty with another sailor, who brought her back to the barracks intoxicated. Appellant contended that the military judge committed constitutional and evidentiary error in suppressing evidence of prior sexual acts under Mil. R. Evid. 412, the so-called rape-shield rule. The defense claimed that an act of fellatio on a man who was not appellant, performed by the victim approximately 6 hours before the charged rape, and an act of consensual intercourse with a different man, also not appellant, approximately 30 minutes before the charged rape, were admissible under Mil. R. Evid. 412(b)(1) and (b)(2)(A). The court held that the evidence of the consensual sexual intercourse was constitutionally required to be admitted. Mil. R. Evid. 412(b)(1). The court further ruled that the consensual encounter, forgotten by the victim, yet so proximate in time, space, and nature to the charged offense, dramatically drew into question the mental condition, perceptive abilities, and memory of the victim, unlike other impeachment evidence available. In Savala, the Defense first filed a motion prior to trial to introduce evidence under MRE 412 that the victim had fabricated an allegation of rape in the aftermath of sexual activity.  Id.  In Savala, the victim reported the prior sexual assault the day after it happened and also brought it up when discussing the assault by Savala.  Id.  The facts of the prior assault and the charged assault in Savala were very similar.  Id.  The military judge ruled that “the proferred evidence would require litigation of collateral issues and any probative value would be outweighed by its prejudicial effect.” In United States v. Velez, 48 M.J. 220 (C.A.A.F. 1998), the defense attempted to introduce evidence of the victim’s prior sexual conduct as a method of impeaching her credibility. Specifically, the defense argued that a prior rape claim showed the victim “really [was] predisposed to making [another claim of sexual assault].” Id. at 227. The court held, without evidence of the falsity of the prior claim, “the mere filing of a complaint is not even probative of the truthfulness or untruthfulness of the complaint filed.” Id. See also, Rogers, 2005 WL 1017603, 10 (holding that a prior report of rape was irrelevant when used to undermine the victim’s credibility concerning the events involving the appellant



Procedure 

• File written motion w/in 5 days of pleas 
– Describe evidence (attachments help) 
– State purpose(s) 

• Serve on MJ, prosecutrix/SVC, and TC 
• Prepare for MRE 412 hearing 

– ADC v. SVC & TC 
 

15 



Practice Points 

• 5 days is the minimum – you can serve 
earlier; there may be benefits to doing so 

• Err on the side of too much notice 
– Even if you don’t think it fits under 412, if it’s 

close, include it then explain why it’s not 412 
• Confront the CW before or after 412 notice? 
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MRE 412 & Article 32s 

• Current law 
 

• Future law 

17 



RCM 405(i) 

• “[t]he Military Rules of Evidence—other 
than Mil. R. Evid. . . . 412 [Sex offense 
cases; relevance of alleged victim’s sexual 
behavior or sexual predisposition]—shall 
not apply in pretrial investigations under 
this rule.”  

18 



AFI 51-201 

• Paragraph 4.1.9.1: 
“Such reasons [for closing a hearing] ordinarily 
will be only those circumstances under which a 
court-martial may be closed. MRE 412(c) 
(evidence of a victim’s prior sexual conduct); …” 

19 



JAJG’s Position 

• MRE 412 applies… 
• But only the exclusionary part, not the 

hearing and certainly not the exceptions 
• So, the only question is “is this evidence of 

sexual behavior or sexual predisposition?” 
• If yes, then GAME OVER.  No exceptions, 

no hearing. You’ve been SHIELDED. 
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JAJM Position 

• MRE 412 applies… 
– To include all of the exceptions!!! 

• However, since an Article 32 hearing is a 
statutory not constitutional requirement, 
nothing is constitutionally required at an 
Article 32. 

• So effectively only Exceptions 1 & 2 apply 

21 



Maj A’s Position 
• If RCM 405 says MRE 412 applies, it applies – 

can’t pick & choose; 
• AFI 51-201 contemplates its full application by 

referencing IO’s ability to close hearing for 412 
• Even though Art 32 is not constitutionally 

required, certain Constitutional/DP protections 
still apply 

• IO = quasi judicial officer 
– United States v. Holt, 52 M.J. 173, 183 (C.A.A.F. 1999).  

• CA needs to know about this info – might as 
well hear about it through the lens of the IO 
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Proposed Executive Order 
 
 (1) Military Rules of Evidence 301, 302, 303, 305, and 
Section V shall apply in their entirety. 
 
 (2) Military Rule of Evidence 412 shall apply in any case 
defined as a sexual offense in Mil. R. Evid. 412(d). 
 
 (3) In applying these rules to a pretrial investigation, the 
term “military judge,” as used in these rules, shall mean the 
investigating officer, who shall assume the military judge’s 
powers to exclude evidence from the pretrial investigation, and 
who shall, in discharging this duty, follow the procedures set 
forth in the rules cited in paragraphs (1) and (2).” 
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Other Points to Ponder… 

• What if the IO doesn’t let me get into really 
important 412 stuff? 
– File a written objection outlining everything 

you want considered or the questions you 
would’ve asked; also include your justification. 

– Submit a separate memo to SJA & CAs 
asking them to consider the evidence even 
though IO refused 

– Request a new Article 32 at trial (good luck) 
 

24 



Other Points to Ponder… 

• What if IO lets me get into 412 stuff, but 
CW refuses to answer questions? 
– Cannot force a civilian to show up, but does 

that mean he/she can pick & choose what to 
answer? 

– Under new rules, CW (civ or mil) can opt not 
to testify 

– File an objection (see last slide) 

25 



MRE 413 & MRE 414 

26 
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“The MRE 413 evidence was actually 
charged, so I automatically get the 

instruction---right?....” 

United States v. Burton, 67 M.J. 150 (CAAF 2009) 
United States v. Schroder, 65 M.J. 49 (CAAF 2007)   



The RULE  

28 
414 is very similar 



Procedural 
Requirements 

29 

…even if it is already charged. MRE 413 is the same 



Test for Full Admission 
1. The accused must be charged with an act of 

sexual assault/child molestation  
 
2. The proffered evidence is evidence of his 

commission of another offense of sexual 
assault/child molestation  

 
3. The evidence is relevant 
 
4. The probative value of the propensity evidence is 

not substantially outweighed by the danger of 
unfair prejudice 
– United States v. Wright, 53 MJ 476 (CAAF 2000) 
– United States  v. Bare, 65 M.J. 35 (CAAF 2007)  
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MRE 403 Balancing Test 
– Strength of proof of prior act -- conviction 

versus gossip 
– Probative weight of evidence 
– Potential for less prejudicial evidence 
– Distraction of fact finder 
– Time needed for proof of prior conduct 
– Temporal proximity 
– Frequency of the acts 
– Presence or lack of intervening 

circumstances 
– Relationship between the parties 

• United States v. Wright, 53 MJ 476 (CAAF 2000)  
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Cautionary Note 
Accused may not be convicted solely because panel  
believes he / she committed MRE 413 or 414 offenses or  
solely because the panel believes the accused has a  
propensity or predisposition to engage in sexual assault  
 
Prosecution must still prove each element beyond a  
reasonable doubt 
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Presenter
Presentation Notes
See also - United States v. Dacosta, 63 M.J. 575, 583 (A. Ct. Crim. App. 2006). And United States v. Schroder, 65 M.J. 49 7–17.  “SPILLOVER”—FACTS OF ONE CHARGED OFFENSE TO PROVE ANOTHERNOTE 1:  Using this instruction.  When unrelated but similar offenses are tried at the same time, there is a possibility that the court members may use evidence relating to one offense to convict of another offense.  Another danger is that the members could conclude that the accused has a propensity to commit crime.  In United States v. Hogan, 20 MJ 71 (CMA 1985) the Court of Military Appeals recommended that an instruction be given to preclude this spillover effect.  The following instruction should be given whenever there is a possibility that evidence of an offense might be improperly considered with respect to another offense: An accused may be convicted based only on evidence before the court (not on evidence of a (general) criminal disposition). Each offense must stand on its own and you must keep the evidence of each offense separate. Stated differently, if you find or believe that the accused is guilty of one offense, you may not use that finding or belief as a basis for inferring, assuming, or proving that (he) (she) committed any other offense.If evidence has been presented which is relevant to more than one offense, you may consider that evidence with respect to each offense to which it is relevant.  (For example, if a person were charged with stealing a knife and later using that knife to commit another offense, evidence concerning the knife, such as that person being in possession of it or that person’s fingerprints being found on it, could be considered with regard to both offenses.  But the fact that a person’s guilt of stealing the knife may have been proven is not evidence that the person is also guilty of any other offense.)The burden is on the prosecution to prove each and every element of each offense beyond a reasonable doubt.  Proof of one offense carries with it no inference that the accused is guilty of any other offense.



QUESTIONS? 
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OVERVIEW OF A SEXUAL 
ASSAULT CASE 



Overview 

 Detailing  
 Client 
 Investigation 
 Kill It! 
 Discovery 
 Article 32 
 Trial 
 Post-Trial 



Detailing  

 Who has defended a sexual assault case? 
 

 Take a deep breath 
 Don’t run 
 Don’t hide 

 
 But, get to work… 



Client  

 Client Control – Gain Client’s Trust 
 How?  Why Important? 

 Notice of  Representation 
 Client’s side – Elicit? Go with Evidence? 
 Court-Martial Package 

 What’s in Your Court-Martial Package? 
 Do you need an ROI?  
 Follow up and Make Sure it’s Getting Done 



Investigation 

 Identify all Potential Witnesses (pre-ROI) 
 Investigate CW – Interview if  not Represented/No Notice from TC 

  Who all did she talk to?  What did she say – exactly? 
  What were the circumstances/timing of  the reporting? 
  What do others think of  her? 
  What does she have to gain? 

 What do People Think About Your Client? 
 Visit the Relevant Scenes?  Map? Floor Plan? 
 Social Media 
 Build Your Trial Team – Psych, Tox, DNA, Mitigation… 

 
Load Your Magazine and Prepare to Fire Everything Down Range! 

 



Kill It! 

 Your Goal = Keep Your Client Out of  Court 
 If  during your investigation, you discover great evidence, 

do not wait until trial to spring it on the Government. 
 Talk to: 

 Accuser 
 Shirt/Superintendent 
 Victim 
 Legal 
 Convening Authority 

 Do Everything You Can to Kill The Case! 



Discovery  

 Social Media 
 Phone Records 
 School Records  
 Performance Reports 
 Diary 
 SARC Slides/Down Day Briefings 
 Mental Health Records 



Article 32 

 Notices (Especially 412 Notices) 
 Verbatim Transcript? 
 Offer Everything – File Written Objections Including 

Anything the IO Refused to Consider 
 Deposition of  CW 

 
 



Trial 

 Motions: 
 Figure out the Government’s COG – Attack It! 
 Get Creative 

 Voir Dire: 
 First Impression With Members 
 Know Instructions – Weave in Your Theme 
 Discuss Questions on the Record 
 Challenge, Challenge, Challenge! 
 



Trial (cont.) 

 Government’s Case: 
 As a DC, You Must Object 
 Specific; Make the MJ Rule; Don’t Withdraw  

 Cross-Examination/Impeachment 
Where we Make Our Money – Later Briefings 

 Defense Case: 
 Don’t Leave Your Client in the Courtroom Alone 
 Do NO Harm 
 Will Client Testify? 
 Expert Testimony 



Trial (cont.) 

 Argument: 
 Theme/Theory 
 Use Instructions (Consider Special Instructions) 
 Temperament 
 Case 
 Complaining Witness 
 Expert(s) 
 Other Witnesses 

 Presentencing: 
 Don’t Forget This! 
 Manage Your Time/Utilize Your DP 
 Careful With Unsworn – Effect of  Apology on Appeal? 
 Don’t Get Lazy 



Post-Trial 

 Clemency – What’s Left? 
 Collateral Consequences? 

 
 

Stay Tuned for Col McCarron’s Briefing! 



Summary: 

 Detailing 
 Client 
 Investigation 
 Kill It! 
 Discovery 
 Article 32 
 Trial 
 Post-Trial 

 



Questions? 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

1 

Prepping an Article 120 Case & 
Article 32 Hearing 

Capt Adam Mudge 
Capt Eric Hergenroeder 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 Pretrial investigation 
 Article 32 Prep 
 Establish an Art 32 Strategy 
 Need an SDC? 
 New Article 32 rules 

 Discovery Issues 
 Expert Requests 
 Motion Identification 
 Requests for Production of Witnesses 
 SDC Expectations for ADCs in Art 120 Cases 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Initial Assessment is Done by ADC 
 Establish your goal 
 What do you want to do 

 Watch it 
 Beat it 
 Develop it 
 Never Waive it 

 Almost never (more bad stuff) 

 Do you need an SDC? 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Watch it 
 Evidence is overwhelming 
 Pointless to try to beat it 
 Govt findings case cannot be weakened through 

cross-examining Art 32 witnesses 
 Minimal cross-exam…Designed to develop sentencing 

case or discovery 
 Establish existence of documents / phone conversations, etc 

 Not effective if govt presents a “paper case” 

4 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Beat it? 
 ADC assessment is we can kill this 
 Not overly concerned with developing anything for 

trial 
 Guns blazing 
 Cross everybody 
 Present favorable evidence 

 Witnesses 
 Documents 
 Unsworn 

 Summation / Opening??? 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Develop it (4 things you can almost always develop) 
 Thing #1: Lay foundation for expert requests 

 Ask for your own expert to listen to the testimony 
 Study subject matter 
 Get their expert to commit 
 Ask their expert lots of questions 

 Repeat same question 
 Explain you don’t understand what they are saying 
 Lay foundation for your own expert request 

 Thing #2: Lay foundation for motions 
 412; 513 (have you received counseling, if so; where?) 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Thing #3: Develop themes 
 What do you think your theme will be for trial? 

 She was NOT incapacitated? 
 Blackout vs. Passout 

 Nail down drinking history 
 Previous blackouts? 
 How much did vic drink? 
 Over what period of time? 
 How much does vic weight? Height? 
 Get what you need for potential motions/expert requests 

 She is lying 
 Why? Regret sex? Boyfriend found out? Embarrassed? 

7 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Strategy 

 Thing #4: Cross the complaining witness  
(now only available in select theaters…) 

 Lock down the story 
 Establish bias 

 Do you hate my client / still love him / want jail… 
 Why, why, why, why…? 

 Why did you come forward?  Why were you friends with the 
accused?  Why did you like the accused?  Why did you go 
back to his apartment?  Why were you kissing him?  Why were 
you sitting on his lap?  Why were you attracted to him? 

 Sentencing questions 
 Other than this, what do you think of my client? 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Art 32 Strategy: Need an SDC? 

 Is there anything the ADC can’t handle without in-
court SDC assistance?   
 Crossing complaining witness 
 Develop expert testimony/evidence 
 Studying technical evidence 
 Child victims 
 Client control issues 

 NOT – I’ve never done this before 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

New Preliminary Hearing Rules 

 New Rules effective 27 Dec 14 
 Thorough and impartial? NOPE 
 Accused can present whatever he wants? NOPE 
 Purpose 

 Is there probable cause to believe an offense has 
been committed and the accused committed it 

 Does the CA have jurisdiction 
 How’s the form of charges? 
 Recommending disposition 

10 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

New Preliminary Hearing Rules 

 What can you do 
 Cross witnesses that testify 
 Present evidence in defense and mitigation 

 RELEVANT to the limited purpose of the hearing 

 Victim no longer required to testify 
 Victim testimony will be recorded 

 Victim can get a copy  

11 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Pretrial Investigation 

 Find/interview friends & co-workers,  
 Who has vic talked to? What has vic said? 
 What are others saying about vic? 
 Timing of report? 
 Restricted then unrestricted? 

 What’s in it for the vic? 
 New assignment? 
 Got out of lousy job or unit?  

 Identify character evidence early 
 Pertinent character trait of vic 

12 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Pretrial Investigation 

 See the scene 
 Go to OSI/CID/NCIS & inspect entire file 
 Street maps/floor plans/neighbors in the dorm 
 Request: 

 Social media pages/Phone records 
 Diary? School records? OPRs/EPRs? 
 Records from civil proceedings 
 SARC slides/SA slides & briefings/E-mails 
 Mental health records 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Discovery Issues 

 Text messages – your client and vic’s 
 Get an extraction of vic’s phone 
 Have your DP take pics of client’s phone 

 Basics… 
 No boilerplate discovery requests 
 READ the government responses! 
 Respond to government requests 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 
Expert Requests 

 Do you need an expert? What kind? 
 Forensic psychologist 

 Memory – Blackout vs. Passout 
 Counter tonic immobility 

 Sexual Assault Nurse Examiner (SANE) 
 Injuries or lack of them 
 Consensual sex can cause injury 

 Forensic Toxicologist 
 BAC/extrapolation of blood alcohol 
 Effects of alcohol on vic & client 

 

15 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Expert Requests 

 Forensic biologist (DNA) 
 DNA  

 Pediatrician or OB/GYN 
 Computer expert 

 Cell phones, computers, etc. 
 Child assault expert 
 Digital forensic image consultant 
 Requests  

 Expect it to become a motion to compel 
 Balance between nothing and too much in request 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motion Identification 

 Discovery 
 Have you gotten what you asked for? 
 Do you have what you need? 

 Is the playing field equal 
 Same access to witnesses 
 Same access to discovery 
 What about experts 

 What evidence do you want in? 
 Is it admissible? 

 MRE 412 
 MRE 513 

17 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Production of Witnesses 

 Option 1: the legal office agree to produce 
 Little to no prep required 

 Option 2: the legal office does not agree to produce 
 Lots of prep required 

 Prep required for Option 2 
 The only mechanism for forcing the legal office to 

produce a witness is the military judge.   
 Motion to compel 
 Written statements / oral statements that are 

witnessed 
 Necessary for impeachment of CW? 

18 
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   Questions? 



Maj Jennifer Sanchez 



 Prosecution Evidence 
 Defense Evidence 
 Client’s Statement 
 Argument 



 Limit it 
◦ Guilty pleas 
◦ Opposite of litigate to mitigate 
◦ Keep doors closed 

 
Question: What are things you should be 
looking for to keep out evidence? 

 



 Limiting Documentary Evidence 
◦ LOR/LOA/LOC 
◦ Referral EPRs 
◦ Article 15s 

 
◦ How? 



 Limiting Testimonial Evidence 
◦ Stipulations 
◦ Foundation 
◦ Judicious crosses 
◦ 513 

 
◦ What, if anything, can you do about the crying 

victim? 
◦ Rehabilitative potential evidence…make sure the 

government gets it right 



 Maximizing Documentary Evidence 
◦ Index 
◦ Character letters – who collects them? 
◦ Awards/certificates 
◦ Coins 
◦ Pictures 
◦ Unsworn 

 
◦ How do you organize and present the 

unsworn?  



 Maximizing Testimonial Evidence 
◦ Family 
◦ Friends 
◦ Co-Workers 
◦ Providers 
◦ Unsworn 

 
◦ The rules of evidence are relaxed at this point – 

what kinds of questions can you ask your 
witnesses? 



 Means 
◦ Written 
◦ Read 
◦ Q & A (I have used this numerous times in 

discharge boards) 
◦ By Attorney 
◦ Hybrids 

 Sworn? 



 Substance 
◦ Bio 
◦ Apology 
◦ Plans 
◦ Collateral consequences 



 Mitigate 
◦ Often by what it wasn’t 
◦ From client’s point of view* 

 Extenuate 
◦ Humanize 
◦ Circumstances 

 
◦ “government has only focused on the crime, but the 

appropriate punishment considers both the crime 
and the person” 



 Specific Punishments 
◦ Collateral consequences 
◦ Earn every stripe 
◦ Show the financial cost 
◦ Sell HLWOC 
◦ Confinement 
◦ Punitive discharge 

 

US v. Talkington, 73 
MJ 212 (CAAF 2014) 
– sex offender 
registration as 
collateral 
consequence 
 
US v. Pickering, 
AFCCA, 15 May 14 – 
careful with 
admissions of guilt 
in unsworn 



 Closing 
◦ Summary 
◦ Theme 
◦ Charge 

 



 Prosecution Evidence 
 Defense Evidence 
 Client’s Statement 
 Argument 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 
 Introduction 
 GOAL – Analyze how to protect the record 

during: 
 Article 32 Hearing 
 Discovery / Expert Request 
 Motions Practice 
 Voir Dire 
 Trial 
 Post–Trial 

 Summary 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

How to NOT Preserve Error 

 Plead Guilty 
 objections related to factual issues of guilt 

 Waive all Waive-able Motions 
 UMC 
 Double Jeopardy 
 Change of Venue  

 Don’t Object 
 Lose favorable Standard of Review 

 Withdraw Objection 
 Maybe worse than not raising objection in 1st place 

3 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 32 Hearing 

 Object 
 Due Process Violation 

 Denied Full Cross Examination, etc. 
 Not an Impartial Investigation 

 Have Witness File Supporting Affidavit 
 File Written Objection 
 Ask for Deposition 
 File Writ 

 United States v. Davis, 64 M.J. 445 (CAAF 2007) – The 
time for correcting an error at a 32 hearing is BEFORE 
trial.  The accused may file a writ in order to get 
immediate relief. 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Discovery 

 United States v. Coleman, 72 M.J. 184 (CAAF 2012) 
 General Request 

 Good 
 Harmless Error Standard on Appeal 
 Same Standard as No Request 

 Specific Request Better 
 HBRD Standard – Evid “might have” affected outcome 

 Practice Tip: 
 Have ADC file General Request 
 File lots of Specific Follow-up Requests 
 Attach Requests to the Record 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Expert Requests 

 File the Request 
 Discuss the Possibility of Denial with the Expert 
 Motion to Compel 

 Affidavit 
 Testimony 
 Google Search 

 Make it a win - win 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motions Practice 

 Identify Win-Win Motions 
 Lots of Exhibits 
 Forget About Hearsay 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motions Practice 

 Be Creative 
 Be Learned 
 Share Ideas 
 Make new law 
 Create a Record 
 Ignore Hearsay 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Voir Dire 

 United States v. Nash, 71 M.J. 83 (C.A.A.F. 2011) 
 Actual & Implied Bias are Separate Legal Tests – Not  

Separate Grounds for Challenge 
 Actual Bias will not yield to MJ’s Instructions 
 Implied Bias can arise during the trial  
 Implied Bias has better standard on appeal 

 One Denied Challenge for Cause = Waived Issue 
 Two Denied Challenges for Cause = Protected 

Record 
 Refused Voir Dire Questions on the Record 

 Questionnaires = Good 
 Dovetail Nicely with UCI 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Trial 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Trial 

 Object 
 Specific: US v. Reynoso, 66 MJ 208 (CAAF 2008) 
 Objection on Foundation not Enough 
 Not Clear Objection Intended to Challenge Hearsay 

Nature of the Evidence 
 “Objection, Relevance” = Good 
 “Objection, Relevance, Hearsay, Calls for 

Speculation” = Better 
 Make the Judge Rule Against You On the Record 
 Don’t Withdraw or Volunteer to Rephrase  

11 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Trial 

 Don’t be Intimidated by the Military Judge 
 MJ in 802, “I’m not going to allow you to do X.” 
 Explain, “Yes your honor, but just so you’re not 

surprised, I’m probably going to ask to do X on the 
record, just to preserve my client’s rights on appeal.” 

 Every time the MJ tells you “no” Somebody at JAJA 
gives you a point 

12 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

How to Preserve the Issue 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Post-Trial 

 UCMJ Art 12 
 No member of the Armed Forces may be placed in 

confinement in immediate association with…foreign 
nationals not members of the armed forces 

 Can be Waived by Not Objecting 
 UCMJ Art 38(c) 

 In any court-martial proceeding resulting in a 
conviction, the DC may forward for attachment to the 
record of proceedings a brief of such matters as he 
determines should be considered on behalf of the 
accused on review 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Summary 

 
 We discussed how to protect the record during: 

 Article 32 Hearing 
 Discovery / Expert Request 
 Voir Dire 
 Motions Practice 
 Trial 
 Post–Trial 

 Summary 

15 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 16 

QUESTIONS?  

 
 

 

   





 
 Alternative Dispositions 
 Child Clients 
 Witness Interviews 

› 412 
› 513 
› Victim misconduct 

 Co-Representing Clients 
 

 
 
 
 



 
 Communicate early between counsel 

› Why does it make sense? 
› Be prepared for follow up questions 
› Share evidence 
 Limitations on SVC for sharing with client 

 
 SVC’s client may prefer to avoid C-M 

process 
 

 Mutually beneficial outcome 
 
 



 New rules allow SVC representation 
 Attorney-client relationship with child 

NOT parent/guardian 
 Collaboration before interview 

› Communicate early 
› Special nature of child cases 



 
 Coordinate SVC availability 
 Identify issues with SVC beforehand (avoids 

disrupting interview)  
› 412 
› 513 
 

 Equal access to witnesses 
› Different for Art 32 Hearings and Trial 
 

 Set and respect ground rules 
› Paralegal Presence for Interview 
› Witnesses must be treated with dignity and respect 

 Always client driven 
 
 



 
 Referred from SVC → ADC or ADC → SVC 

› SVC contacts DP/ADC/SDC of region 
› ADC can contact SVC directly or SVC program 

office 
 Clarify scope of representation 
 Communicate 

› Get permission from client to share information 
› Consider strategy (i.e. immunity requests) 

 Forum shopping 
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OVERVIEW 

• Why 
• What 
• Examples 

 



Why 

 



Why 

• Because Mauet said 
so 



Why 

• Because Mauet said 
so 

• Because everyone 
says so 



Why 

• Because Mauet said 
so 

• Because everyone 
says so 

• Because members 
say so 

“Additionally, as a court 
member, the "C's" you 
asked court members to 
focus on helped served as 
a mental roadmap, if you 
will, to guide me in my 
personal deliberation as 
well as foreshadow what 
you would present in this 
case.” 
 



Why 

• Members have limited 
memory/attention 

• Chunking 
 

• 149162536496481 
• How you remember 

arguments from bullets 
• Basis of modular 

approach to sentencing 
arguments 



What 

• Start with theory  



What 

• Start with theory 
• Chunk into themes 

 



What 

• Start with theory 
• Chunk into themes 
• Not more than 3-4 

• Not to be confused w/ 
3,4-
methylenedioxymetha
mphetamine 

• Which is not to be 
confused w/ ecstasy 

• This appellate humor 
was made possible by 
US v. Paul, CAAF, 29 
May 14 



What 

• “[A]nchors that summarize your case” 
• Memorable 
• Emotional 
• Clear 
• Not easily turned 



Examples 

• O what a tangled web we weave, when first 
we practice to deceive. 



Examples 

• Actions speak louder than words. 



Examples 

• Hell hath no fury like a woman scorned. 



Examples 

• Man against Machine 



Examples 

• Cuddle 
• Convince 
• Consent 

• Alliteration 



Examples 

• Claims 
• Conduct 
• Character 
• Corroboration 

• Alliteration 



Examples 

• Not reasonable 
• Not reliable 
• Not Guilty 

• Repetition 



Examples - Sentencing 

• Reshape and rebuild 
• Not damage and destroy 



Examples - Sentencing 

• Young and dumb 



Examples - Sentencing 

• Addiction 



Other Examples? 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Reach back to us 

Knowing the offense 

Knowing the trial process 
What evidence will prove the offense? 
Peripheral crimes 

 Substantial impairment v. Bodily harm 

 EXERCISE 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Introduction 

• Victim Advocates and Counsel 
• Lesser Included Offenses 
• Article 134 
• Charging State Law Crimes 
• False Official Statements 
• Multiplicity and Unreasonable Multiplication of Charges 
• Searches 

2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Introduction 

• Confrontation Clause 
• Bickel Testing 
• M.R.E. 412 and M.R.E. 413 
• Child Pornography 
• Demeanor Evidence 
• Unlawful Command Influence 
• Collateral Consequences 
• Appellate Posture at Trial 

 
 
 

3 
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Victim Advocates and Counsel 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• LRM v. Kastenberg, 72 M.J. 364 (C.A.A.F. 2013) 
• Alleged victim represented by SVC. 
• At arraignment, SVC attempted to reserve alleged victim’s right 

to present argument through counsel at a later 412 or 513 
hearing. 

• MJ limited alleged victim’s right to be heard to factual matters, 
finding no standing to move the court for relief. 

• Alleged victim filed an extraordinary writ. 
• AFCCA denied on jurisdictional grounds.  TJAG certified the 

issue to CAAF for review. 
• Holding:  CAAF reversed AFCCA and held that “to be heard” 

means through counsel.  MJ can place “reasonable” 
restrictions on role of the SVC. 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• U.S. v. Brown, 72 M.J. 359 (C.A.A.F. 2013) 
• Appellant was convicted of multiple 120 specs against a child. 
• MJ allowed a victim advocate to sit next to the 17 year-old 

alleged victim during testimony. 
• The ADC objected. 
• NMCCA affirmed the findings and sentence. 
• Holding:  CAAF affirmed, finding that the MJ did not abuse his 

discretion under MRE 611(a). 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• Take-Aways: 
• M.R.E. 412 and M.R.E. 513 (M.R.E. 514) give an alleged victim 

the right to be heard. 
• The right to be heard includes the right to be heard through 

counsel. 
• SVCs can represent their clients in court and make legal 

arguments to the MJ. 
• The MJ can place “reasonable” limits on the role of the SVC. 
• M.R.E. 412 and M.R.E. 513 (M.R.E. 514) do not create a right to 

legal representation or the right to appeal an adverse 
evidentiary ruling. 
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Lesser Included Offenses (LIOs) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• “Strict” elements test – MCM listing of LIOs is 
persuasive only, elements control. 

• U.S. v. Jones, 68 M.J. 465 (C.A.A.F. 2010) 
• Charged with rape (Article 120) but convicted of indecent act 

(Article 134). 
• CAAF says they are returning to strict elements test to 

determine if a crime is a lesser included offense. 
• Holding:  Indecent acts is not LIO of rape because they have 

different elements. 
 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. Alston, 69 M.J. 214 (C.A.A.F. 2010) 
• What we meant in Jones is that we really don’t have a strict 

elements test.  
• Accused charged with rape by force by “using strength 

sufficient she could not escape sexual conduct”. 
• The MJ instructed on LIO of aggravated sexual assault over an 

ADC objection. 
• Holding:  Aggravated sexual assault IS a proper LIO of rape… 

• Even though not listed as LIO in MCM. 
• Court applied common and ordinary understanding of words in statute to 

reach conclusion. 
• Indictment elements test – Court looked at both charge sheet and statutory 

elements. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. Jones, 68 M.J. 465 (C.A.A.F. 2010) 
Indecent acts is not an LIO of rape. 

• U.S. v. Alston, 69 M.J. 214 (C.A.A.F. 2010) 
Aggravated sexual assault is an LIO of rape. 

• U.S. v. Aguilar, 70 M.J. 563 (A.F. Ct. Crim. App. 2011)  
Assault consummated by a battery is an LIO of rape.  

• U.S. v. Bonner, 70 M.J. 1 (C.A.A.F. 2011)  
Assault consummated by battery is an LIO of wrongful 
sexual contact.  

• U.S. v. Pittman, 2011 WL 6010897 (A.F. Ct. Crim. App.)  
Wrongful sexual contact is an LIO of Aggravated sexual 
contact.  
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. McLean, 70 M.J. 573 (A.F. Ct. Crim. App. 2011) 
Aggravated assault is an LIO of maiming.  

• U.S. v. Arriaga, 70 M.J. 51 (C.A.A.F. 2012) 
Housebreaking is an LIO of burglary. 

• U.S. v. Daulton, 72 M.J. 83 (C.A.A.F. 2013) 
Involuntary manslaughter is an LIO of unpremeditated 
murder. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• Take-Aways: 
• Charge all reasonably raised and necessary crimes. 
• Additional crimes are NOT alternative crimes. 
• Article 134 offenses are NEVER LIOs of enumerated crimes. 
• The MJ has a duty to instruct on all LIO’s: 

• Even if you don’t want them… 
• Unless Accused affirmatively waives the instruction. 
• Before trial, search for possible LIOs of all charged offenses to make sure 

the MJ instructs properly. 
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Article 134 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Fosler, 70 M.J. 225 (C.A.A.F. 2011) 
• Appellant was JROTC instructor who had sex with a 16 year-

old female high school student. 
• Charged with adultery under Article 134.  Specification failed 

to allege the terminal element. 
• Appellant pled not guilty. 
• ADC objected to the form of the 134 specification. 
• Objection was overruled. 
• Convicted as charged. 
• Holding:  It was reversible error to fail to allege all the 

elements of the offense, including the terminal element. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Ballan, 71 M.J. 28 (C.A.A.F. 2012) 
• Appellant engaged in a variety of sexual misconduct with his 3 

biological children, all under 12 years old. 
• Charged with multiple Article 120, 125, and 134 (indecent acts 

and indecent liberties) offenses. 
• The Article 134 offenses failed to allege the terminal element. 
• Appellant pled guilty pursuant to PTA. 
• Holding:  It was error to fail to allege the terminal element, but 

harmless because it was a guilty plea and it was covered 
during the Care inquiry. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Humphries, 71 M.J. 209 (C.A.A.F. 2011) 
• Appellant had sex with a woman while her husband was 

deployed. 
• Charged with rape, forcible sodomy, communicating threat, 

and adultery.  The Article 134 offenses did not allege the 
terminal element. 

• Appellant pled not guilty. 
• ADC did not object to the form of the Article 134 offenses. 
• Convicted of consensual sodomy and adultery. 
• Holding:  It was error to fail to allege the terminal element.  The 

error was prejudicial because there was no evidence in the 
record that Appellant was on notice of the elements. 

• Dissent:  What about the 32 report? 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• Take-Aways: 
• Expressly charge the terminal element. 
• Realize that sample specifications may be legally insufficient 

under current case law. 
• Actually look at your evidence and choose either “service 

discrediting” or “prejudicial to good order and discipline”. 
• If you can’t decide which part of the terminal element to 

charge, use “and” instead of “or”. 
• Really, expressly charge the terminal element. 

 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Charging State Law Crimes 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Charging State Law Crimes 

• U.S. v. Hayes, 71 M.J. 112 (C.A.A.F. 2012) 
• Add-on charge of “Underage Drinking” (under Article 92) in 

drug case did not allege the source of duty to “refrain from 
drinking alcohol while under the age of 21”. 

• At trial, government presented to evidence of the duty to obey 
the state (Nevada) drinking law. 

• Holding: “Article 92(3) requires proof of certain military duties, 
it does not assume such duties.”  In other words, without proof, 
the military duty to follow state law is not presumed. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Charging State Law Crimes 

• Take-Aways:   
• Know the state law at issue. 
• If there is a military duty to obey the state law, prove it. 
• Consider charging violations of state law via Article 134.  But 

see United States v. Merritt, 72 M.J. 483 (C.A.A.F. 2013) 
(multiple state laws—but not a majority– making viewing child 
pornography illegal was insufficient to establish notice for a 
general Art. 134 offense)  
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Spicer, 71 M.J. 470 (C.A.A.F. 2013) 
• Article 107 applies to “statements affecting military functions.” 

• The speaker is making the statement in the line of duty. 
• The speaker makes a statement to civilian law enforcement that bears “a 

clear and direct relationship” to the speaker’s official duties. 
• The hearer is a military member “carrying out a military duty”. 
• The hearer is a civilian who is performing a military function at the time the 

speaker makes the statement. 

• Holding:  False exculpatory statement by active duty father to 
civilian police officers about child abuse allegations were 
false, but not official. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Capel, 71 M.J. 485 (C.A.A.F. 2013) 
• Decided shortly after Spicer and used the same methodology. 
• Holding:  False exculpatory statement to civilian police officer 

about using a stolen debit card was not made “pursuant to 
any specific military duties”. 

• Take-Aways:   
• What is an official statement involving civilians is a fact-

sensitive inquiry. 
• Most statements to civilian authorities are not false “official” 

statements under Article 107. 
• Potential exceptions: 

• AAFES employees. 
• Joint investigations. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Passut, 73 M.J. 27 (C.A.A.F. 2013) 
• While attempting to cash checks at an AAFES shoppette, 

Accused made false statements to a civilian AAFES employee 
about his social security number and damage to his CAC card 

• The hearer, an AAFES employee cashing checks, qualified as 
a civilian necessarily performing a military function because 
AAFES is a joint, nonappropriated fund instrumentality of 
DoD, whose profits are fed back into service-related MWR 
programs 

• Holding:  Statements made to a civilian AAFES employee 
responsible for cashing checks were official for the purposes 
of Article 107 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and Unreasonable 
Multiplication of Charges (UMOC) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• U.S. v. Campbell, 71 M.J. 19 (C.A.A.F. 2012) 
• Appellant stole meds from the medical clinic where he worked 

by inputting incorrect information into the dispensing machine. 
• He was charged with making a false official statement, 

possession of controlled substances, and larceny of military 
property. 

• The ADC challenged the charges based on multiplicity and 
UMOC. 

• The MJ did not dismiss or merge any charges in findings. 
• Appellant was found guilty of all charges. 
• In sentencing, the MJ merged the charges and capped the 

sentence. 
• Holding:  The MJ did not abuse his discretion. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Multiplicity 
• Aimed at protecting against double-jeopardy. 
• Use the Blockburger/Teeters elements-test: 

• Has Congress expressly stated that one offense is multiplicious with another 
offense? 

• If not, Congress’s intent can be inferred from the elements of the offenses 
themselves 

• Exists only in findings. 
• The remedy for multiplicity is dismissal. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Unreasonable Multiplication of Charges 
• Rooted in R.C.M. 307(c)(4). 
• Based on “reasonableness”. 
• Use the Quiroz factors: 

• Did the Accused object at trial? 
• Is each charge aimed at distinctly separate criminal acts? 
• Does the number of charges misrepresent the Accused’s criminality? 
• Does the number of charges unreasonable increase the punitive exposure? 

• Can exist in findings and sentencing. 
• Dismissal is a remedy in findings. 
• Merging is a remedy in sentencing. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Take-Aways: 
• This area of the law has been fraught with confusion. 
• The Court is not unanimous in its clarification of multiplicity 

and unreasonable multiplication of charges (see Stucky’s 
dissent). 

• The MJ has wide discretion in applying Blockburger/ Teeters 
and Quiroz. 

• Know what you are charging and WHY you are charging it. 
• Be able to articulate why each charge and specification is 

important. 
• Be prepared for charges to survive but sentences to merge. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• U.S. v. Dease, 71 M.J. 116 (C.A.A.F. 2012) 
• Facts:  

• 16 June:  Accused consented to UA. 
• 21 June:  ADC revokes consent via form letter. 
• 26 July:  Government shipped urine specimen for testing. 
• 11 Aug:  Government learned that Accused’s urine specimen tested positive 

for cocaine. 
• 26 Aug:  Accused informed of results of 1st UA.  He consented to a second 

UA, gave consent to search his dorm, and made a statement.  
• At trial: 

• ADC filed motion to suppress the 1st UA and all derivative evidence. 
• The MJ granted the motion. 

• Holding:  There is a continued privacy interest in urine that is 
voluntarily surrendered for analysis, and consent to search can 
be revoked at any time.  All evidence was excluded.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• U.S. v. Wicks, 73 M.J. 93 (C.A.A.F. 2014) 
• Facts:  

• MTI case: Girlfriend of ACC stole ACC’s iPhone and searched through his 
messages; saw inappropriate texts between ACC and trainees; notified 
SFS (but did not mention that she stole the iPhone) 

• SFS investigator browsed through messages on iPhone, discovered 
messages between ACC and trainees  

• Legal office repeatedly advised SFS not to obtain a search authorization  

• Holding:  ACC maintained a reasonable expectation of 
privacy in his phone.  SFS improperly exceeded scope of 
girlfriend’s initial private search (absent information as to 
the extent of the initial search).  But see United States v. 
Jacobsen, 466 U.S. 109 (1984). 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• Take-Aways:   
• Get OSI to send stuff to the lab ASAP. 
• If you get a revocation of consent letter, memorialize what 

evidence you have at that time. 
• Continue to aggressively work investigation AFTER consent to 

build record for probable cause/inevitable discovery: 
• UA:  Toxicology screen by base clinic. 
• DRUGS:  Field testing by OSI. 
• Electronic Media:  Mirror the drive. 
• DNA:  Build investigation to establish probable cause. 

• If you have probable cause to search, go get a search 
authorization or a warrant. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• U.S. v. Blazier II, 69 M.J. 218 (C.A.A.F. 2010) 
• Experts May 

• Rely on and repeat admissible non-hearsay machine-generated data. 
• Rely on work of others at lab, but must form own independent expert 

opinion. 

• Experts May Not 
• Repeat inadmissible testimonial hearsay. 
• Convey the expert testimonial hearsay of others. 

• Holding:  Machine-generated printouts and documents are  
non-testimonial statements. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• U.S. v. Sweeney, 70 M.J. 296 (C.A.A.F. 2011) 
• DD Form 2624 (specimen custody document) contains a 

certification from a lab official verifying the lab procedures and 
test results. 

• Holding:  Admission of the certification of the DD Form 2624 
violated the Confrontation Clause because it is like an affidavit. 

• U.S. v. Tearman, 72 M.J. 54 (C.A.A.F. 2013) 
• Chain-of-custody documents and internal worksheets:  

• Are substantially different from certification statements. 
• Lack certified “substantive information;” they contain only routine and 

objective cataloguing of unambiguous factual matters. 
• Lacked sufficient “formality”. 

• Holding:  Documents were  non-testimonial and therefore 
admissible. 

 
 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• U.S. v. Katso, __ M.J. __ (A.F. Ct. Crim. App. 2014)* 
• DNA testimony (non-UA case): “Surrogate” expert, who did not 

personally perform the initial portions of a DNA test, testified 
about the processes involved in the DNA test used against the 
ACC 

• DNA expert’s testimony mixed fact testimony (what another 
expert from the lab accomplished), with opinion testimony (the 
testifying expert’s own independent statistical testing and 
conclusions) 

• Holding:  Expert could not form an independent conclusion 
that the known DNA in the analysis he reviewed came from 
ACC, and it was improper for expert to repeat testimonial 
statements contained within another expert’s report—namely, 
that the DNA profile found on the evidentiary samples from VIC 
came from ACC 

 
 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• Take-Aways for UA Cases: 
• DTR cover page (Blazier I) 
• DD Form 2624 certification (Sweeney)  
• Machine generated data (Blazier II) 
• Chain-of-custody/internal worksheets (Tearman) 
• Mixing factual information not independently known by the 

testifying expert with expert opinion (Katso) 
• Strip down your DTR to just machine-generated data, chain of 

custody documents, and internal worksheets.  Have expert use 
that data to form an independent opinion. 

• Note that substituting expert testimony in DNA and 
other forensic testing cases may create confrontation 
concerns that do not exist in UA cases. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Bickel Testing 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Bickel Testing 

• U.S. v. Ayala, 69 M.J. 63 (C.A.A.F. 2010) 
• SJA memo to WG/CC had litigation rationale for instituting 

Bickel policy (SJA wanted to avoid naked UA cases and 
increase convictions). 

• WG/CC policy letter stated all the “right” M.R.E. 313 reasons 
(security, military fitness, good order & discipline). 

• Bickel policy challenged at trial. 
• WG/CC provided affidavit reciting appropriate M.R.E. 313 

principles. 
• Holding:  CAAF found clear and convincing evidence that 

purpose for the Bickel policy was valid (e.g. not litigation). 
• Take-Away:  Primary purpose of Bickel policy must be 

M.R.E. 313, not securing convictions at trial. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412  
&  

M.R.E. 413 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412 

• U.S. v. Gaddis, 70 M.J. 248 (C.A.A.F. 2011) 
• ADC wanted to use emails to show that the alleged victim was 

sexually active and had reason to lie.  
• MJ allowed ADC to cross-examine the alleged victim about the 

connection between the emails and a medical examination, but 
did not permit questioning on the substance of the emails.   

• Holding:  M.R.E. 412 cannot limit “constitutionally required” 
evidence, but MJ did not abuse his discretion.  

• U.S. v. Ellerbrock, 70 M.J. 314 (C.A.A.F. 2011) 
• ADC wanted to cross-examine alleged victim about a previous 

extra-marital affair she had.   
• MJ would not allow that line of questioning. 
• Holding:  MJ abused his discretion.  Findings were set aside. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412  

• Take-Away: 
• The analysis under M.R.E. 412(b)(3)  has been streamlined: 

• Is the evidence relevant? 
• Is the evidence material? 
• Does the probative value outweigh the danger of unfair prejudice?  

• Current M.R.E. 412 analysis eliminates the concern for the 
alleged victim’s privacy.  Constitutionally required evidence “is 
admissible no matter how embarrassing it might be.” 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 413 
• United States v. Solomon, 72 M.J. 176 (C.A.A.F. 2013) 

• Government sought to introduce evidence of prior incidents under M.R.E. 
413.  Accused presented evidence that he had been acquitted of charges 
relating to the previous incident, and he also presented alibi evidence 
relating to the prior situation. 

• Three threshold requirements for admitting evidence under M.R.E. 413 
(1) Accused must be charged with an offense of a sexual assault 
(2) Proffered evidence must be evidence of the accused’s commission 
of another offense of sexual assault 
(3) The evidence must be relevant under M.R.E. 401 and 402 

• If threshold is met, MJ must then apply a balancing test under M.R.E. 403 
• Holding:  MJ abused his discretion by admitting evidence under M.R.E. 413 

of prior sexual assaults, of which Accused was acquitted, without applying 
or articulating a balancing test under M.R.E. 403  
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Child Pornography 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• U.S. v. Barberi, 71 M.J. 127 (C.A.A.F. 2012) 
• Government alleged possession of “child pornography” under 

Article 134 (clauses 1 and 2).  
• MJ instructed the members based on the federal statute 

definitions and the Dost factors.  
• Members delivered general verdict of guilt based on 6 images 

of Accused’s 12 year-old step-daughter emerging nude from a 
shower.  

• Holding:   
• Using the language of the charge and the MJ’s instructions, 4 of 6 images 

were “constitutionally protected” because they were not “lascivious”. 
• The general verdict of guilt could not survive because a basis for deciding 

guilt was constitutionally protected speech. 

• Under certain circumstances, constitutionally protected 
conduct could still be punished under Article 134. 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• U.S. v. Piolunek, 2013 WL 5878614 (A.F. Ct. Crim. App.)* 
• Government alleged receipt and possession of “visual 

depictions of a sexually explicit nature of a minor child” under 
Article 134 (clauses 1 and 2). 

• MJ said he was taking the elements from the specification, but 
he actually instructed based largely on the federal statute. 

• Members delivered general verdict of guilt based on 22 images 
of a 14 year-old girl topless, nude, and masturbating with a 
hairbrush. 

• Holding: 
• Using the language of the charge and the MJ’s instructions, 3 of the 22 images 

were “constitutionally protected” because they were not “lascivious”. 
• Although error for MJ to admit the 3 “constitutionally protected” images, 

general verdict of guilt could stand based on quantity of the remaining 
images, the quality of the images, and the surrounding circumstances. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• Take-Aways:   
• Know the difference between CP and “child erotica.”  See, e.g., 

United States v. Warner, 73 M.J. 1 (C.A.A.F. 2013) (ACC did not 
have fair notice under state or federal law that possession of 
images depicting minors as sexual objects or in sexually 
suggestive way, without depicting nudity, was subject to 
criminal sanction--charging under Art. 134(1) or (2) improper). 

• Actually review all of your evidence and make conservative 
charging decisions based on what is actually CP. 

• List the charged images in the specification so that: 
• The members or the judge can make findings by exceptions. 
• The appellate courts know what images formed the basis of the conviction. 

• Try to use non-CP images as M.R.E. 404(b) evidence. 
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Demeanor Evidence 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Demeanor Evidence 

• Salinas v. Texas, 133 S. Ct. 2174 (2013) 
• Accused was being investigated for murder.  During a 

noncustodial interrogation, Accused answered questions. 
• When asked, “Will the ballistics test show that the shells match 

your gun?” the Accused did not answer. 
• At trial, government introduced evidence of Accused’s demeanor 

as evidence of guilt: 
• Looked down at the floor. 
• Shuffled his feet. 
• Bit his bottom lip. 
• Began to “tighten up”. 

• Holding:  Where an accused does not invoke his right to silence, 
his silence (demeanor) can be used against him as evidence of 
guilt. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Demeanor Evidence 

• Take-Aways: 
• May have limited applicability in the military due to the stricter 

requirements of Article 31 versus Miranda. 
• Is limited to cases where there was no invocation of rights. 
• Does not open the door to generally excludable “human lie 

detector” testimony.  See U.S. v. Knapp, 73 M.J. 33 (C.A.A.F. 
2014). 

• Can be a powerful tool in the right case. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Unlawful Command Influence (UCI) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• 7 May 13:  “I have no tolerance for this. … I expect 
consequences. . . . If we find out somebody is 
engaging in this stuff, they've got to be held 
accountable – prosecuted, stripped of their positions, 
court-martialed, fired, dishonorably discharged.  
Period.” – President Obama 

• 6 Aug 13:  “Central to military justice is the trust that 
those involved in the process base their decisions on 
their independent judgment. . . . There are no 
expected or required dispositions, outcomes, or 
sentences in any military justice case.” – Secretary 
Hagel 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• UCI:  The “mortal enemy” of military justice. 
• Article 37 prohibits convening authorities and 

anybody subject to the UCMJ from wrongfully 
influencing the outcome of a court-martial. 
• Accusatory UCI:  Accuser disqualification, coercion in 

preferral, unlawful pressure to make certain recommendations 
in transmittal process. 

• Adjudicative UCI:  Unlawful influence in the trial process, such 
as tampering with members, witnesses, or evidence. 

• Were the President’s comments UCI?  Open question 
yet to be answered.  In the meantime… 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• Actual UCI:  Literal efforts to influence a proceeding. 
• Apparent UCI:  Perception of fairness in the military 

justice system as viewed by a reasonable member of 
the public. 

• Defense initial threshold (some evidence): 
• Certain facts, if true, constitute UCI, and; 
• Alleged UCI has a potential to cause unfairness in the 

proceedings. 
• Government burden (beyond a reasonable doubt): 

• The facts do not exist, or; 
• The facts do not constitute UCI, or; 
• The UCI will not prejudice the proceedings, findings, or 

sentence. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• Trial procedure:   
• The ADC has opportunity to meet the initial UCI threshold . 
• If the ADC meets the initial UCI threshold, the government 

should then be given the opportunity to meet its burden. 
• Curative options: 

• Independent Article 32 I.O.s with thorough reports. 
• Specific affidavits from the preferral and referral authorities.  

See U.S. v. Mobley, 2013 WL 6913318 (A.F. Ct. Crim. App. 2013) 
• Voir dire the MJ and the court-members. 

• Take-Aways: 
• Do not let the ADC disqualify members or witnesses by 

introducing UCI. 
• Fight for the opportunity to rebut the ADC’s evidence. 
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Collateral Consequences 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Collateral Consequences 

• U.S. v. Talkington, 73 M.J. 212 (C.A.A.F. 2013) 
• Appellant touched the victim’s breasts and penetrated her vagina 

while he believed that she was sleeping, and thus substantially 
incapable of declining participation. 

• At the court-martial, in his unsworn statement during sentencing, 
Appellant stated: “I will have to register as a sex offender for 
life… I am not very sure what sort of work I can find.” 

• Holding:  The collateral consequences of a court-martial do not 
constitute R.C.M. 1001 material, and while they may be 
referenced in an unsworn statement, they should not be 
considered for sentencing. 

• Take-Aways: 
• Extending the holding to convictions and limiting argument 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Collateral Consequences 

• U.S. v. Talkington, 73 M.J. 212 (C.A.A.F. 2013) 
• The objected to instruction: 
• “However, as a general evidentiary matter, evidence regarding 

possible registration as a sex offender or the potential of an 
administrative discharge, and the consequences thereof, would 
be characterized as a collateral consequences [sic], and thus 
inadmissible outside of the context of an unsworn statement. 
This is so because your duty in sentencing is to adjudge an 
appropriate sentence for this accused, under these facts, in 
accordance with my instructions. Possible collateral 
consequences of the sentence, beyond those upon which you 
are instructed, should not be a part of your deliberations other 
than as I have earlier discussed.” 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Collateral Consequences 

• U.S. v. Talkington, 73 M.J. 212 (C.A.A.F. 2013) 
• The objected to instruction (cont.): 
• “As to sex offender registration requirements, they may differ 

between jurisdictions such that registration requirements, and 
the consequences thereof, are not necessarily predictable with 
any degree of accuracy. Even if such requirements were 
predictable, whether or not the accused will be or should be 
registered as a sex offender and whether he will be or should be 
administratively discharged is not a matter before you. Rather, 
determining an appropriate sentence for this accused, in 
accordance with my instructions, is your charge. In short, use of 
this limited information is fraught with problems. Therefore, after 
due consideration of the unsworn statement and my prior 
instructions [on] the nature of an unsworn statement, the 
consideration and weight you give.” 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Appellate Posture at Trial 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Appellate Posture at Trial 
• Place reasons for objections on the record.  
• If you have multiple viable theories of admissibility, 

litigate them on the record. 
• Proffers are NOT evidence.  Evidence is evidence. 
• Request written findings of fact after the MJ has ruled. 
• Make sure the MJ conducts M.R.E. 403 balancing 

tests on the record. 
• Capture R.C.M. 802 conferences on the record. 
• When the ADC waives a right, try to get that waiver on 

the record. 
• It is your job to protect the record.  When in doubt, 

speak up. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Conclusion 

• Victim Advocates and Counsel 
• Lesser Included Offenses 
• Article 134 
• Charging State Law Crimes 
• False Official Statements 
• Multiplicity and Unreasonable Multiplication of Charges 
• Searches 
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Conclusion 

• Confrontation Clause 
• Bickel Testing 
• M.R.E. 412 and M.R.E. 413 
• Child Pornography 
• Demeanor Evidence 
• Unlawful Command Influence 
• Collateral Consequences 
• Appellate Posture at Trial 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 
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Questions? 
 
  
Call JAJG at 
DSN 612.4800 
Comm 240.612.4800 
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  A.  Purpose   
 
 This lecture has two purposes.  First, it is designed to give the students a more in-depth overview of the 

current sexual assault law, policies, and procedures.  Second, it is designed to motivate students to 
properly approach and prepare these difficult cases. 
 

  B.  Learning Objectives (LO) and Samples of Behavior (SOB) 
 
 LO1:  Each student will comprehend Article 120 and the recent changes to sexual assault law. 
 

 SOB 1:  Understand the differences between the 3 versions of Article 120 
 

 SOB 2:  Understand the current changes in sexual assault policy/procedure 
 

 LO2: Each student will respond enthusiastically to sexual assault prosecutions and approach them with a 
positive attitude. 

 
 LO3:  Each student will comprehend basic trial strategies for a sexual assault court martial. 

 

 SOB 1: Recognize common misconceptions in sexual assault prosecutions 

 
 SOB 2: Understand basic pre-trial issues and pre-trial strategies 

 

 SOB 3: Understand common defenses raise in sexual assault cases and ways to counteract the 
defense 

 

  C.  Sessions  
 
 Total Time:  1.5 hours (Lecture Session) 
 
 

  D.  Lecture Plan 
 
 Attention/Motivation Step. First, set some ground rules.  We will be having a serious, frank discussion 

that will involve graphic terms and emotional issues.  Reiterate academic freedom and non-attribution.  
Next, show a clip of a victim discussing sexual assault and explain how it is similar to a case they will 
likely handle in the near future.  Lastly, discuss the reality of the current environment as a transition into 
the current law. 

 

The Judge Advocate General’s School 
Military Justice 

JASOC Lesson Plan: Sexual Assault 
Prosecutions 

Course/Lesson No.:  JAS 347 



 AFJAGS - Lesson Plan JAS 347 – Sexual Assault Prosecutions Page 2 of 5 

 LO1:  Each student will comprehend Article 120 and the recent changes to sexual assault law. 
 

 SOB 1:  Understand the differences between the 3 versions of Article 120 

 
- Old Art 120 (pre 1 Oct 2007): 

-RAPE = Sexual intercourse + by force and w/out consent (broad) 
-Indecent Assault 

 
- Middle Art 120 (Oct 07 – 27 Jun 12) 

  -Sexual Act v. Sexual Contact: first decide which category it falls into: 
  Act = penetration + intent 
  Contact = touching + intent 
 -Next determine the method used: 

   Category 1: Force; causing grievous bodily harm (or threaten to); drugging them 
  Category 2: causing bodily  harm (or threaten to); substantial incapacitation  
 -The combination will determine which of the 4 major offenses you fall under: 
 
 
 
 
 
 
 
- Current Art 120 (28 Jun 12 – present) 
 
 
 
 
 
 
 
 
 
 
 
 
 

  - Also briefly discuss the other offenses that exist under the middle Art 120 
  - US v. Prather 63 M.J. 338 (CAAF 2011) and the unconstitutional burden shift (this    
transitions nicely into the newest version of the law.)  

 
- New Art 120 changes: 
 - Kept same 4 major offenses but eliminated word “aggravated” from sexual assault 
 -Art 120 was reorganized.  All child offense moved to Art 120b.  Miscellaneous provisions 
were moved to Art 120c.   
 - The burden shift (Prather) was eliminated. 
 - Substantial Incapacitation changed to “the Acc knew or reasonably should have known”: 
  -Victim was asleep, unconscious, otherwise unaware OR 
  -Victim was incapable due to mental defect/impairment by drug/intoxicant 

 

 SOB 2:  Understand the current changes in sexual assault policy/procedure 

RAPE 

Act + Cat 1 

Agg. Sex. Contact 

Contact + Cat 1 

Agg. Sex. Assault 

Act + Cat 2 

Abusive Sex. 

Contact  

Contact + Cat 2 
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- Executive Order 13643 (15 May 2013): Updated MREs and gave maximum punishments for the 
new Art 120 (but no model specifications and other guidance) 
- SVC program (just mention – will be covered in another lecture) 
- SecDef policy memo (20 Apr 2012): Withheld initial disposition authority to SPCMCA (O-6)  
- SecDef policy memo (14 Aug 2013): Mandated SVCs and other improvements for Victims 
- NDAA FY 2014 (hold that thought) 

- Art 46 Interviewing Witnesses: 
-DC SHALL make request to interview victim through TC 
-Upon notice of name of victim who TC intends to call at Art 32 or CM 
- If so: TC/SVC/VA present (per Victim request) 
- Note: definition of victim varies in the NDAA 
-Also note: no such thing as TC until after referral 

- Art 18 Mandatory GCMS (24 Jun 14): Rape/Sexual Assault (Art 120); Rape/Sexual Assault 
of Child (Art 120b); Forcible Sodomy (Art 125); Attempts of those listed (Art 80) 

- Art 56 Mandatory DD/Dismissal if convicted of: 
 -Rape/Sexual Assault 
 -Rape/Sexual Assault of Child 

-Forcible Sodomy 
-Attempts of above 
-Note: applies to offense committed after 24 Jun 14 

- New Art 32 provisions in NDAA 2014 and EO 13669 (just mention – will be covered in 
another lecture) 

 

 LO2: Each student will respond enthusiastically to sexual assault prosecutions and approach them 
with a positive attitude. 

 
-  I will give a brief motivational speech about 1) having a positive attitude 2) believing you can win 
these cases 3) overcoming adversity. 
 

 - This attitude can corrected by “focusing on the offender”.  Discuss how we make mistakes by 
focusing on the victim and how we do not do that in other cases. 

 
- This will be augmented by anecdotes about JAGs negatively impacting cases and video clips 
showing debates about proper approaches to the sexual assault problem.  This will link to the 
attention step and discussion about the current environment at the beginning of the class.   

 
 LO3:  Each student will comprehend basic trial strategies for a sexual assault court martial. 

 

 SOB 1: Recognize common misconceptions in sexual assault prosecutions (See Reporter article by 
Maj Goewert and Capt Norton (Vol 40 #2 Sexual Assault: Four Commonly Held Beliefs) 
 

- This is a one-time thing: often false 
 -1,800 college students /sex offenses – 4% of the offenders committed 82% of the assaults 
 
- It happens more in the Air Force: Likely False  

-2,143 females (3.4 % AF female pop) victims in past 12 months 
- 66% of those were btw 18-24 yo 
- 5.2% all college students (301,000) assaulted in last year 
 

- It only happens to women:  False 
- 18.9% AD females 11,986 assaulted during AF career 
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- 1,355 male - - 61.3 female perpetrators - - even less likely to report 
- 5,553 males assaulted at some point in their career 

 
- Look at how a victim responds 

- Every case and every victim is different. There is no right or wrong way to respond to a 
sexual assault 

- Counter intuitive behavior (none of these make the Victim a liar): 
 -Calling Accused    

-Memory problems 
-Visiting Accused   
-Freezing up 
-Apologizing    
-Not fighting back 
-Not reporting    
-Staying w/ Accused 
-Starting a relationship 
-Taking responsibility 
-Blaming yourself 

 
 SOB 2: Understand basic pre-trial issues and pre-trial strategies: 

- Pre Trial Issues (verify with instructors whether these are taught in other lectures to determine 
depth needed): 
 -412: Walk through the rule (Cover Gaddis and Ellerbrock) 

-413/414 (Walk through the rule) 
-513 (brief – previously covered) 
-UCI (this has a separate lecture) 
-Build up your Case 

-Give practical tips on how to find evidence 
 - Preservation letters 
 - Facebook 
 - 911 calls 
  - Visit Scene 
 - Pictures! 
 - Character for Truthfulness 
 - Motion Practice 
- Interviewing your Victim 
  -Meeting #1: forget the incident 

-Explain the process 
-Set expectations 
-Know the facts 
-Setting/Positioning: avoid the office.  Consider the courtroom to raise future 
comfort 
-Ask minimal questions to determine the charges 

     -Tone: compassion/sympathy/honest/candid 
-Let them talk 
-Save some for the Trial 
-Senses: give a very brief introduction to cognitive interviewing 

 
 SOB 3: Understand common defenses raise in sexual assault cases and ways to counteract the 

defense 

 
- Common “Defenses” in sexual assault cases: 
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 - Consent 
-  Mistake of Fact  
- Blackout/Pass out 
- Attacking the victim 

- Motive to lie 
- “Intuitive” behavior 

  - Memory 
 
- Sample Closing Argument 
 - Her testimony alone… 

- The rest of the “mountain” of evidence you have 
- Address problems/Defenses: 

  - Victim blaming? 
  - Previous/Post sexual activity 
  - Blackout 
  - Motive 

-Focus them on the right timeline 
- Always go back to: What he knew. What he saw. What he did.  FOCUS on the OFFENDER! 

 
 

  E.  Seminar Guided Discussion Plan 
 

 None. 
 

  F.  Other Teaching Method Plan 
 

 None. 
 

  G.  Student Deliverables and Evaluation/Feedback Methods 
 

 Students will demonstrate their understanding of these learning objectives during the moot court 
(US v. Cohran).   

 

  H.  Total Requirements 
 
 Instructors:   
 

 AFJAGS:  1 instructor to teach lecture. 
 
 Role players:  None 
 
 AV Capabilities: PowerPoint 
 
 Course Materials: PowerPoint presentation, Manual for Courts-Martial 
 
 Reference Materials: Manual for Courts-Martial 



Sexual Assault  
Prosecutions 

 

 
Maj Adam Bentz 
 



Ground Rules 

 

 
1.Serious, frank discussion. 
2.Respect. 
3.Graphic terms are necessary. 
4.Non-Attribution. 

 
 
 



My Goals 

1. Familiar with the Law and Trial Strategy in 
a Sexual Assault case 

 

2. Motivate you. 



Overview 

1. Current Environment 

2. Law 

3. Understanding Victims 

4. Pre-Trial Issues 

5. Trial Issues 

 





The Reality of Our World 

1. We are all in the public eye 

2. The law may be changing. 

3. These are really hard cases. 

4. Believe you can win. 



The Law 

1.Old Art 120 (pre 1 Oct 07) 
 
 

2.Middle Art 120 (Oct 07 – 27 Jun 12) 
 
 

3.Current Art 120 (28 Jun 12 – present) 



Old Art 120 

RAPE =  
 
1. Sexual intercourse 
2. By force and w/out consent (broad) 
 
Indecent Assault 



Middle Art 120 
 
Sexual Act v. Sexual Contact  
  Act = penetration + intent 
  Contact = touching + intent 
 

Method 
  Category 1: Force; GBH (threat); drug 
  Category 2:   harm (threat); SI 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

RAPE 
 

Act + Cat 1 

Agg. Sex. 
Contact 

 
Contact + Cat 1 

Agg. Sex. 
Assault 

 
Act + Cat 2 

Abusive Sex. 
Contact  

 
Contact + Cat 2 



Middle Art 120 

Rape (Force, GBH (threat), etc…) 

 

Aggravated Sexual Assault (threat, bodily harm, SI) 

 

Aggravated Sexual Contact 
 
Abusive Sexual Contact  
 
And Much more… 
 
 



US v. Prather 
 69 M.J. 338 (CAAF 2011)  

Consent is a defense 
 

Middle 120 –“def burden = preponderance” 
 

Violation of Due Process 
 
Solution = TJs sever from statute 
 
 



New Art 120 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

RAPE 
 

Act + Cat 1 

Agg. Sex. 
Contact 

 
Contact + Cat 1 

Agg.  
Sex. Assault 

 
Act + Cat 2 

Abusive Sex. 
Contact  

 
Contact + Cat 2 



Other Changes Current 120 
Eliminate/Reorganize 
 120b = w/ a child 
 120c = Miscellaneous 

 
Where’s the rest of Art 120? 
 
No more burden shift 
 
No more “Substantially Incapacitated” 
   
 
   
 
  
 



Incapacity? 

Theory #1: Know or R should Know: 
 
 asleep 
 unconscious 
 otherwise unaware 

 
Theory #2: Know or R should know: 
 
 incapable due to 
     impairment by drug/intoxicant  
    mental defect 

 
 
   
 
  
 



Other Changes to Know 

1. EO 13643 (15 May 2013) 
2. SVC program (stay tuned) 
3. SecDef policy memo (20 Apr 2012) 
4. SecDef policy memo (14 Aug 2013) 
5. NDAA FY 2014 (hold that thought) 

  
More to come? Possibly. 
 
   
 
  
 



NDAA FY 2014 

1. Art 46 
2. Art 18 
3. Art 56  
4. And many more…… 

 
  

 
   
 
  
 



Art 46: Interviewing Victims 

1. DC SHALL make request to interview  
 victim through TC 

2. Upon notice of name of victim who TC  
   intends to call at Art 32 or CM 
3. TC/SVC/VA present (per Victim request) 
 
Questions: 
1. Who is a Victim? 
2. Who is a trial counsel? 
 
 



Art 18: Mandatory GCMs 
(Effective 24 Jun 14) 

Rape/Sexual Assault (Art 120) 
Rape/Sexual Assault of Child (Art 120b) 
Forcible Sodomy (Art 125) 
Attempts of above (Art 80) 
 
Must be GCM 



Art 56: Mandatory Minimums 
(effective 24 Jun 14) 

 
Dishonorable Discharge/Dismissal  
is mandatory for: 
 
Rape/Sexual Assault (Art 120) 
Rape/Sexual Assault of Child (Art 120b) 
Forcible Sodomy (Art 125) 
Attempts of above (Art 80) 
 
See Section 1705(a) 
 
 

 



Attitude 
 
 

  
 
  
 
 
   
 
  
 



 
 
 

 
 
 
 
 
 
 
 

Attitude 



 
 

  
 
  
   FOCUS on the OFFENDER 



RAPE MYTHS 
 

1. One time thing 
2. It’s happening more in the Air Force 
3. It only happens to women 
4. Look at how victim responds 

 
 

BUT WE WANT TO BELIEVE WE UNDERSTAND 



 
 

  
 
 Every case and every victim is 

different. There is no right or wrong 
way to respond to a sexual assault.  

 
 
   
 
  
 



 

Counter Intuitive Behavior 

Calling Accused   Memory problems 
Visiting Accused  Freezing up 
Apologizing   Not fighting back 
Not reporting    
Staying w/ Accused 
Starting a relationship 
Taking responsibility 
Blaming yourself 
 
 
DOES NOT MAKE THE VICTIM A LIAR 
 
 
   
 
  
 



 

Pre-Trial Issues 

412 
413/414 
513 
UCI 
Build up your Case 
Interviewing Victim 
 
 
   
 
  
 



M.R.E. 412 

Rule of Exclusion  

Three exceptions (b)(1) A/B/C: 
A: Alternate source of semen/injury 
B: Acts w/ Accused to show consent 
C: Exclusion would violate constitutional rights 

File motion 5 days prior 

Closed hearing (sealed record) 

Victim has right to attend/be heard 



U.S. v. Gaddis, 70 MJ 248 (CAAF 2011) 
 

U.S. v. Ellerbrock, 70 MJ 314 (CAAF 2011) 
 

U.S. v. McElhaney, 54 MJ 120 (CAAF 2000) 
  



M.R.E. 413/414 

Evidence of the accused’s commission of one or more 
offenses of sexual assault/child molestation is 
admissible and may be considered for its bearing on 
any matter to which it is relevant. 

 

US v. Wright, 53 MJ 476 (CAAF 2000):  
(1) ACC is charged with an offense of sexual 
assault;  
(2) evidence proffered is evidence of ACC‘s 
commission of another offense of sexual assault;  
(3) evidence is relevant. 
 

BL: Propensity evidence is awesome  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Building up your case 

1. Preserve Evidence (draft for OSI) 

9 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Message arrival 10/05/2011 17:12:12 Last Cause Code 0 
Call Back number Message MSID 6103330646 
Originating DN 4847888568 Terminating DN 6103330646 
Originating MSID 4846192038 Terminating MSID 
Originating COS 1 Terminating COS 1Message ID 15496334742109 Message TeleService 4098 
Length of text message 57 Data Coding 0 
Message Text 
[ lemme feel it or at least take pics of u in thongs for me ] 
Attempt History 
10/05/2011 17:12:12 IS41Req CC:403 6103330646 
==================================================================== 

33 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Building up your case 

1. Preserve Evidence (draft for OSI) 
2. Facebook (OSI can be their friend not you) 
3. 911 calls 
 

9 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

 
 

911 Calls  

36 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Building up your case 

1. Preserve Evidence (draft for OSI) 
2. Facebook (OSI can be their friend not you) 
3. 911 calls 
4. Visit Scene 
5. Pictures 
6. Character for Truthfulness  
7. Motion Practice 
 

9 



 

Interview 
Meeting #1: forget the incident 
Explain the process 
Set expectations 
Know facts 
Setting/Positioning 
Ask questions to determine the charges 
Tone 
Let them talk 
Save some for the Trial 
Senses 
 
 
 
 
   
 
  
 



 

Defenses 

Consent 
Mistake of Fact  
Blackout/Pass out 
Attacking the victim 
 Motive to lie 
 “Intuitive” behavior 
 Memory 
 
 
 
 
   
 
  
 



 

Argument 

Her testimony alone… 
Rest of the mountain 
Acknowledge your fears 
Address problems/Defenses: 
 Victim blaming? 
 Previous/Post sexual activity 
 Blackout 
 Motive 
Focus them on the right timeline 
 
 
What he knew. What he saw. What he did.  
 
 
 
 
   
 
  
 



REVIEW 

 

 
1. Current Environment 
2. Law 
3. Understanding Victims 
4. Pre-Trial Issues 
5. Trial Issues 
6. This is non-testable (kind of) 

 
 



Questions? 

   



 

 
 

  A.  Purpose   
 
• This lesson will expose students to the range of offenses included in the Uniform Code of Military Justice 

(UCMJ) they will have to be familiar with and navigate as new judge advocates. 
 
• The lecture will introduce the students to UCMJ offenses, how the enumerated offenses are organized in 

the UCMJ, and the information available in the UCMJ on each offense. 
 

  B.  Learning Objectives (LO) and Samples of Behavior (SOB) 
 
• LO1:  Comprehend the punitive articles of the UCMJ. 

 
SOB 1:  Distinguish enumerated offenses and offenses set forth under the General Article (Art 134) 
SOB 2: Recognize examples of enumerated offenses. 
SOB 3: Recognize examples of offenses listed under Article 134. 

     SOB 4:  Recognize required elements of UCMJ offenses. 
 
• LO 2:  Comprehend Lesser Included Offenses. 
 

SOB 1:  Summarize what constitutes a lesser included offense. 
SOB 2:  Explain how to determine whether a lesser included offense needs to be charged  
SOB 3:  Explain the ‘specification/elements’ test for when an Accused has been put on notice of a lesser 
included offense. 

 
• LO 3:  Comprehend various theories of liability under which the Accused can be charged. 
 

SOB 1:  Distinguish the different theories of liability. 
SOB 2:  Explain basic concepts of each theory of liability  

 

  C.  Sessions  
 
• Total Time:  4.5 hrs 
 
• Lecture Sessions:  1 = 3 hrs 
 
• Seminar Sessions:  1 = 1.5 hr 
 

The The Judge Advocate General’s School  
Military Justice 

JASOC Lesson Plan: 
UCMJ Offenses 

Course/Lesson No.:  JAS 303 

Ad t  G l’  S h l 
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  D.  Lecture Plan 
 
 
Introduction (5 min): 
 
 Attention step:  Describe a case from a unique UCMJ article or where it was important to really look 
into each element. 
 
 Motivation step: Explain why it’s important to know and understand the material in the lecture. 
 
 Overview:  Briefly summarize the lesson contents, explain this is not an in-depth analysis of each 
UCMJ article, but is intended to give students a general familiarity with UCMJ offenses, how they are 
organized in the MCM, and what information is contained with each Article (elements, sample specs, max 
punishment.) 
 
 Transition:  Have to start somewhere so we’ll begin appropriately in the beginning with Article 77- 
Principal liability. 
 
Main Point I – What are the different theories of liability that can result in conviction of an offense under 
the UCMJ? 

A.  Article 77 – Principal – Same liability whether you: 

(1).  Commit an offense 

(2).  Cause an act to be done (e.g., gang leader) 

(3).  Aid, abet, counsel, command, or procure its commission 

(a).  But must share in the criminal purpose – not a taxi cab driver helping a fugitive escape 
when driver is unaware of offense.   

(b).  Don’t charge under Art 77.  Charge the Article setting forth the offense that is actually 
committed.   

B.  Article 78 – Accessory after the Fact 

(1).  Actual knowledge that a person committed an offense 

(2).  Received, comforted, assisted the person 

(3).  For the purposes of hindering or preventing apprehension, trial and punishment 

(4).  Failure to report – not an offense, but may be a dereliction of duty 

C.  Article 80 -- Attempts  

(1).  An overt Act 

(2).  With specific intent to commit certain offense under the code 

(3).  More than mere preparation; and 

(4).  Act apparently intended to effect the commission of the intended offense 

(a).  Factual impossibility – if facts were as the accused believed them to be, then is guilty of 
attempt 
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(b).  Voluntary abandonment – must be solely because your conscious got to you, not 
because you saw AFOSI outside your roommate’s door 

(c).  Conviction of offense is complete defense to attempt 

D.  Article 81 – Conspiracy  

(1).  Agreement to commit an offense with one of more persons 

(2).  The accused or one co-conspirators performed and overt act for the purpose of bringing 
about the object of the conspiracy 

(3).  While he remained a party to the agreement 

(a).  Withdrawal- if withdraw, not liable for offenses conducted after the withdraw, but still 
guilty of any offenses prior to withdrawal 

(b).  Factual impossibility – if facts were as the accused believed them to be, then is guilty 
of attempt 

E.  Solicitation 

(1).  Article 82 – some specifically listed here: desertion, mutiny, misbehavior before the 
enemy, sedition 

(2).  Article 134, para. 105 – all others 

(a).  Compare maximum punishments 

Main Point II –  Lesser Included Offenses 

A.  Article 79 – Lesser included offense – offense is included in another offense in three 
circumstances: 

(1).  All elements of the lesser offense are included in the greater offense and the common 
elements are identical (e.g., larceny as an LIO of robbery) 

(2).  All elements of the lesser offense are included in the greater offense, but one or more 
elements is legally less serious (e.g., housebreaking as an LIO of burglary) 

(3).  All elements of the lesser offense are included and necessary parts of the greater offense, 
but the mental element is less serious (e.g., wrongful appropriation as an LIO of larceny) 

B.  The members can find the accused guilty of a lesser included offense if they find him not guilty of 
the charged offense – so long as he is put on notice and has an opportunity to defend against the 
allegation (provide example). 

(1).  US v. Jones (68 MJ 465) and subsequent case law (US v. Alston, 69 MJ 214; and US v. 
Bonner, 70 MJ 5) has established a ‘specification-elements’ test which should be used to 
evaluate whether the Accused has been sufficiently put on notice of the LIO.  This means you 
should charge all LIOs in the addition unless the LIO explicitly meets the spec-element test.  
Accused must be put on notice through the elements being the same as the charged offense 
and/or the language of the specification putting the accused on notice of the LIO.   

C.  If found guilty of an LIO of the charged offense, then finding of guilt is to LIO Article and not to Art 
79 (e.g., if accused is found guilty of housebreaking as an LIO of burglary (Article 129), he is guilty of 
a violation of Article 130 (housebreaking), not of Article 129 or Article 79). 

Transition: On to the actual offenses… 
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Main Point III – Military Specific Punitive Offenses Art. 83 to Art 106.   

A.  Punitive Articles 83 to 106 – Military specific individual offenses specifically laid out. 

B.  Military Discipline or Chain-of-Command offenses 

(1).  Art 83 – Fraudulent Enlistment: From the very beginning of your career in the Air Force the 
military has an offense ready for you! 

(2).  Not being at work 

(a).  Art 85 – Desertion 

(b).  Art 86 – Absence without leave 

(c).  Art 87 – Missing movement 

(d).  Art 107 – False official statement 

(e).  Art 117 – provoking speech or gestures 

(3).  Disrespect  

(a).  Art 88 --- Contempt towards officials.  Can you disparage the President? 

(b).  Art 89 – Disrespect to superior commissioned officer 

(c).  Art 90 – Assault or willfully disobeying superior commissioned officers 

(d).  Art 91 – insubordinate conduct towards noncommissioned officer 

(e).  Art. 92 – Failure to obey an order/dereliction of duty 

(f).  Art 93 – Cruelty and maltreatment –  

C.  Wartime/Battlefield 

(1).  Art 94 – Mutiny and sedition 

(2).  Art 99 – Misbehavior before the enemy 

(3).  Art 104 – Aiding the enemy 

(4).  Art 105 – Misconduct as a prisoner 

(5).  Art 106 – Spies and Espoinage 

Main Point IV:  Non-military specific offenses.   

Some are very similar to offenses applicable to civilians.  Some are offenses that are specific to the military.  
Some are a mixture of both.  Some might otherwise violate a civilians Constitution rights, such as Article 88, 
Contempt toward officials.  Go over big categories here and hit the high points. 

A.  Property Offenses 

(1).  Art 108 – Destruction of government property 

(2).  Art 121 – Larceny and wrongful appropriation 

(3).  Art 122 – Robbery 

(4).  Art 123 – Forgery 

(5).  Art 126 – Arson 
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(6).  Art 129 – Burglary 

(7).  Art 130 – Housebreaking 

(8).  Para. 111, Art 134 – Unlawful entry 

B.  Drug and Alcohol Offenses 

(1).  Art 111 – Drunken or restless operation 

(2).  Art 112 -- Drunk on duty 

(3).  Art 112a – Wrongful use, possession, distro of controlled substance (is use punishable in 
the state or federal system?) 

C.  Violent Offenses  

(1).  Art 118 – Murder 

(2).  Art 119 – Manslaughter 

(3).  Art 124 – Maiming 

(4).  Art 128 – Assault 

(5).  Para. 85, Art 134 – Negligent Homicide 

D.  Sexual Offenses   

(1).  Art 120 – Rape – Can you rape your spouse in the military? 

(2).  Art 120 -- Carnal knowledge – statutory rape 

(3).  Para. 63, Indecent Assault – no penetration 

(4).  Art 125, Sodomy – includes oral sex.  With a child or by force are aggravating factors 

(a).  Impact of Lawrence v. Texas on sodomy prosecutions?   

(5).  Para. 87, Art 134 -- Indecent Acts with a child 

(6).  Para 88, Art 134 -- Indecent Exposure 

(7).  Para. 89, Art 134 -- Indecent Language – must be “dirty talk” appealing to prurient interest 

(8).  Para 90, Art 134 – Indecent Acts with another 

(9).  Para. 62, Art 134 – Adultery 

(a).  Also bigamy and wrongful cohabitation 

Main Point V - Articles 133 and 134 

(10).  Remember vagueness and overbreadth from law school?  How applied to these two?  The 
Supreme Court says no vagueness problem.  Parker v. Levy.  Include a few facts and the quote 
from the Court on the issue. 

(11).  Article 133 – conduct unbecoming an officer and a gentleman.  What does this include?  
Give a few examples.  

(12).  Article 134 – conduct prejudicial to good order and discipline (but not capital), or more 
specifically: 

(a).  Clause 1 – disorders and neglects to the prejudice of good order and discipline. 
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(i).  Give case law examples and discuss definitions 

(ii).  Address US v. Fosler – must charge terminal element of Art 134. 

(b).  Clause 2—conduct that is service discrediting 

(i).  Give case law examples and discuss definitions 

(ii).  Address US v. Fosler – must charge terminal element of Art 134. 

 

(c).  Clause 3 –two actual provisions here 

(i).  Unlimited application -- some specific violations like counterfeiting (18 USC 471) 

(ii).  Local application – either specific federal statute or Federal Assimilative Crimes Act 
(18 USC 13), where Congress has adopted state laws in areas of exclusive or concurrent 
federal jurisdiction.  Used to be how we charged child pornography.  Now there is a 
specific enumerated offense under Art 134.  If overseas, remember that the law has to 
apply in area crime committed, so must be extraterritorial. 

(d).  Preemption doctrine – can’t use Art 134 for conduct covered in Articles 83 through 132 

 
Conclusion (5 min): 
 
 Summary and remotivation:  Key is being able to get into the MCM and knowing where to look to 
find out how to properly charge your cases.  As junior trial counsel, you will have the first opportunity to 
draft charges, and it is critical that you know how to determine the proper offenses. 
 
 Closing:  Appropriate comments to close out the lesson.  Invite questions. 
 

  E.  Seminar Guided Discussion Plan 
 
Students will be provided with various fact patterns and will utilize the MCM to determine the proper UCMJ 
offense.  See I-Notes for Seminar.   
 

  F.  Other Teaching Method Plan 
 
None 
 

  G.  Student Deliverables and Evaluation/Feedback Methods 
 
 
Written examination on the following questions: 
 
LO 1, SOB 2: 
 
You were trial counsel on a general court-martial that just finished with an acquittal.  The accused was 
charged with using cocaine at a party.  The primary prosecution witness was A1C Mark Stiles, who testified 
under a grant of testimonial immunity.  Before being granted this immunity, A1C Stiles wrote a sworn 
statement for OSI, insisting that he had never used any illegal substances.  He repeated this denial of drug 
use during pretrial interviews with you even after being granted immunity.  However, at trial, on cross-
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examination, A1C Stiles admitted to the truth:  that he had used LSD before and, in fact, had used LSD with 
the accused.  Without any further information, which answer best explains the options for taking court-
martial action against A1C Stiles? 
 
a.  A1C Stiles should be charged with making a false official statement to the OSI. 
b.  A1C Stiles should be charged with making a false official statement to you during the  
     pre-trial interview. (See RCM 704(a)(2) and discussion, also 704(b)(2)) 
c.  You should personally investigate A1C Stiles’ previously undisclosed LSD use and, if  
     more evidence is discovered, A1C Stiles could be charged with using LSD at the party.   
d.  None of the above. 
 
LO 1, SOB 3: 
 
At a summary court-martial, the accused, Airman Elaine Barber, is charged with larceny and burglary.  The 
evidence clearly shows, beyond a reasonable doubt, that:  In the middle of the night, Airman Barber 
crawled through the open window of a dorm room to retrieve her undergarments.  She had engaged in a 
one night stand with an airman in that room the night before.  Once inside the room, she saw a gold watch 
on the night stand and then impulsively stole the watch as a souvenir of the evening.  She also took her 
undergarments from the bed and left through the window.  Based on the evidence, she should be found 
guilty of larceny and: 
 
a. Article 129, UCMJ (Burglary) 
b. Article 130, UCMJ (House Breaking) 
c. Article 134, UCMJ (Unlawful Entry) (Both Burglary and House Breaking require intent to commit crime 

at time of entry) 
d. No other offense      
 
LO 1, SOB 4: 
 
Lieutenant Colonel Koontz, a commander, ordered all officers in his squadron, orally and in writing, to 
conduct a weapons inventory immediately following every shift.  Notice of the order has been posted on 
the bulletin board for 30 days.  First Lieutenant Franks failed to conduct the inventory on several occasions 
in the last two weeks. The commander wants to take action.  Was the order a general order under Article 
92, UCMJ? 
 
a.   Yes; all Squadron commander orders are general orders under Article 92, UCMJ 
b.   Yes; all Squadron commander orders are general orders under Article 92, UCMJ provided    
       they have been posted for more than 24 hours 
c.   No; only the Wing Commander, a Special Court-martial Convening Authority, can issue  
      general orders for use under Article 92, UCMJ 
d.   No; only the General Court-Martial Convening Authority, a general, a flag officer or a higher 

commander may issue general orders for use under Article 92, UCMJ (See Article 92 para. 
C(1)(a)(i,ii,iii) 

 
A paralegal asks you to review a draft Article 15.  The specification, alleging a violation of Article 86 by 
Senior Airman Sally Johnson, UCMJ, states: 
 

Specification:  You did, at or near Ellsworth Air Force Base, South Dakota, on or about 2 August 
20XX, fail to go at the time prescribed to your appointed place of duty, to wit:  Room 23, Building 
224, Ellsworth Air Force Base.  

 
You compare the Article 15 as drafted with the sample specification from the Manual and find that it:      
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a.  Is consistent with the sample specification  
b.  Omits the base of assignment 
c.  Omits the words “without authority” (See model specification, Art. 86) 
d.  Omits a specific place of duty 
 
Student performance in the seminar guided discussion session of this lesson is formatively evaluated.  
Student preparation and attitude are considered in overall Military Justice grade as per rubric on file. 
 

  H.  Total Requirements 
 
• Instructors:   
 

• Field of Practice:  None 
• AFJAGS:  Military Justice instructor 
• External sources:  None 

 
• Role players:  None 
 
• AV Capabilities: PowerPoint 
 
• Course Materials PowerPoint presentation, 
 
• Student Reference Materials: Manual for Courts-Martial, more specifically Part IV, Punitive Articles 

 
• Instructor Reference  Materials: MCM, US v. Jones guidance for charging LIOs. 
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UCMJ Offenses Part Two

Capt Adam Bentz
Maj Alex Rose



Article 120, UCMJ
• Article 120, 120a, 120b, and 120c sets out 11 offenses

 Rape (120)
 Rape of a child (120b)
 Sexual assault (120)
 Sexual assault of a child (120b)
 Aggravated sexual contact (120)
 Sexual abuse of a child (120b)
 Abusive sexual contact (120)
 Indecent Viewing, Visual Recording or Broadcasting 

(120c)
 Forcible pandering (120c)
 Indecent exposure (120c)
 Stalking

 Effective 27 Jun 12
 See A23, A27 & A28 for earlier acts & analysis



 
US v. Cohran 

 
Case File 

 
 

TAB C 



DEPARTMENT OF THE AIR FORCE 
AIR FORCE OFFICE OF SPECIAL INVESTIGATIONS 

DETACHMENT 226 
 

           REPORT OF INVESTIGATION 
 

 
 
REPORT BY:  SA CHRIS YOUNG    FILE NR:  01226D17-S95XX-144 
PERIOD OF REPORT:  6 Jan – 03 Feb XX  DATE OF REPORT:  3 Feb XX 
 
MATTERS INVESTIGATED:  Abusive Sexual Contact, Unlawful Entry, Communicating a 
Threat, in Violation of Articles 120 and 134, Uniform Code of Military Justice 
 
VICTIM:  JESSICA A. SILLS, Female, DOB: 1 Dec XX-21, Amn, 111-11-1111, 28P

th
P Force 

Support Squadron (FSS), Ellsworth Air Force Base, South Dakota. 
 
SUBJECT:  ARTHUR L COHRAN, Male, DOB: 14 Jul XX-23, SrA, 040-40-4040, 28P

th
P 

Medical Operations Squadron (MDOS), Ellsworth Air Force Base, South Dakota. 
 
STATUS:  Referred For Action.  Action authority must provide AFOSI with a Report of Action 
Taken (AFI 71-101, Vol 1). 
 
 
FOR THE COMMANDER 
 

David M. Lowry 
 
DAVID M. LOWRY, SA, DAFC 
Director of Operations, AFOSI Detachment 226 
 
 
 
DISTRIBUTION: 
 
28P

 
PMDOS/CC  Ellsworth AFB, SD (Action)(w/Exhibits) ------------------------------------- 1 

28 MDG/CC  Ellsworth AFB, SD (Action)(w/Exhibits) --------------------------------------- 1 
28 BW/JA  Ellsworth AFB, SD (Info)(w/Exhibits) --------------------------------------------- 1 
File (w/Exhibits) -------------------------------------------------------------------------------------- 1 
 
NOTICE – Property of the Air Force Office of Special Investigations (AFOSI).  This document 
is loaned to your agency.  Do not permanently incorporate it into files or release it in whole or in 
part to any other agency without prior concurrence of the Commander, AFOSI. 
 
SPECIAL HANDLING REQUIRED.  This document is subject to a claim of privilege under 
military law.  Handle it in accordance with AFI 71-101, Volume 1. 

“PRESERVING OUR LEGACY, PROTECTING THE FUTURE” 
 

FOR OFFICIAL USE ONLY 



01226D17-S95XX-144 
 
 
TABLE OF CONTENTS 
 
 
SYNOPSIS------------------------------------------------------------------------------------------ 1-1 
 
BACKGROUND ---------------------------------------------------------------------------------- 2-1 
 
NARRATIVE 
 
 Witness Interviews 
 
 Interview of VICTIM --------------------------------------------------------------------- 3-1 
 Interview of FLETCHER ---------------------------------------------------------------- 3-2 
 Interview of HILL ------------------------------------------------------------------------- 3-3 
 Interview of HAYES --------------------------------------------------------------------- 3-4 
 Interview of PERDUE -------------------------------------------------------------------- 3-5 
 
 SUBJECT INTERVIEW ----------------------------------------------------------------- 3-6 
 
 Search of VICTIM’S Residence -------------------------------------------------------- 3-7 
 Military Records Reviews --------------------------------------------------------------- 3-8 
 Medical Records Checks ----------------------------------------------------------------- 3-9 
 Other Investigative Aspects ------------------------------------------------------------ 3-10 
 
LAW ENFORCEMENT RECORDS --------------------------------------------------------- 4-1 
 
EXHIBITS ------------------------------------------------------------------------------------------ 5-1 
 
INVESTIGATIVE STATUS ------------------------------------------------------------------- 6-1 
 Proof Analysis ----------------------------------------------------------------------------- 6-1 
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01226D17-S95XX-144 
 
 
SYNOPSIS 
 
1-1.  On 6 Jan XX, MSgt DOUG BELLAMY, 28P

th
P Force Support Squadron, Ellsworth AFB 

(EAFB), SD, reported to AFOSI an allegation of abusive sexual contact.  AFOSI interviewed 
VICTIM and she stated she went to sleep in her dorm room on 5 Jan XX.  VICTIM related that 
when she awoke at approximately 0200 hrs she felt an unidentified individual lying behind her in 
the bed massaging her breasts and inner thigh.  VICTIM then rolled out of the bed, turned on the 
lights, and saw SUBJECT lying in her bed.  VICTIM proceeded to tell SUBJECT to leave her 
room, but SUBJECT refused and began walking around the room claiming he was hunting for 
his keys.  After VICTIM threatened to call authorities, SUBJECT told VICTIM, “Bitch, I’ll 
knock your ass out!”  VICTIM tried to open the door to her room and force SUBJECT out, but 
SUBJECT initially refused.  Finally, SUBJECT left VICTIM’s room. 
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01226D17-S95XX-144 
 
 
BACKGROUND 
 
2-1.  This investigation was initiated on 6 Jan XX based upon the allegation that SUBJECT 
assaulted VICTIM in her dorm during the early morning hours of 6 Jan XX. 
 
NARRATIVE 
 
VICTIM Interview 
 
3-1. Interview of: JESSICA L. SILLS, Amn, 28P

th
P Force Support Squadron, (FSS), 

Ellsworth Air Force Base, South Dakota (SD). 
 Date/Place: 6 Jan XX/AFOSI Detachment 226, EAFB, SD 
 Interviewer: SA CHRIS YOUNG, AFOSI Detachment 226 
 Assisted by: SA TOM WORDEN, AFOSI Detachment 226 
 
VICTIM provided a signed, sworn statement (Exhibit 1) wherein she stated the following: On 6 
Jan XX, she was awoken at approximately 0200 hrs by an unidentified man lying behind her in 
her bed fondling her breast and thigh.  VICTIM immediately jumped out of the bed, tearing her 
shirt.  VICTIM then identified SUBJECT lying in her bed.  After SUBJECT refused to leave the 
room, VICTIM threatened to call the police. SUBJECT replied, “Bitch, I’ll knock your ass out!”  
SUBJECT then left VICTIM’s dorm room. 
 
3-2. Interview of: COREY D. FLETCHER, A1C, 28P

th
P Maintenance Squadron, EAFB, 

SD 
 Date/Place: 6 Jan XX/AFOSI Detachment 226, EAFB, SD 
 Interviewer: SA CHRIS YOUNG, AFOSI Det. 226 
 Assisted by: SA TOM WORDEN, AFOSI Det. 226 
 
FLETCHER provided a signed, sworn statement (Exhibit 2) wherein he stated the following: at 
approximately 0145 hrs on 6 Jan XX, FLETCHER received a telephone call from VICTIM 
stating she had just been awakened by SUBJECT touching her.  VICTIM further told 
FLETCHER that SUBJECT had told her to stop yelling.  FLETCHER stated that VICTIM was 
very upset and was crying on the phone.  FLETCHER then went to VICTIM’s room and 
remained with her until he took VICTIM to work at 0450 hrs. 
 
3-3. Interview of: RACHEL T. HAYES, Amn, 28P

th
P FSS, EAFB, SD. 

 Date/Place: 6 Jan XX/AFOSI Detachment 226, EAFB, SD 
 Interviewer: SA CHRIS YOUNG, AFOSI Det. 226 
 Assisted by: SA TOM WORDEN, AFOSI Det. 226 
 
HAYES povided a signed, sworn statement (Exhibit 4) wherein she stated the following: On 5 
Jan XX, HAYES was in VICTIM’s room with AMN ERICA JACKSON, 28 FSS, and AMN 
SPRING PERDUE, 28 FSS.  HAYES left VICTIM’s room at approximately 2220 hrs with 
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JACKSON to go to the dining hall.  HAYES returned at approximately 2250 hrs.  PERDUE left 
VICTIM’s room at approximately 2345 hrs, and JACKSON left at approximately 2400 hrs.  
HAYES left VICTIM’s room at approximately 0030 hrs.  When HAYES left, VICTIM was 
asleep on her bed with a blanket on top of her.  HAYES shut off the lights but could not lock 
VICTIM’s door, since the door only locked from the inside. 
 
3-4. Interview of: TONY PERDUE, Dependent of Amn Spring PERDUE 
 Date/Place: 7 Jan XX/AFOSI Detachment 226, EAFB, SD 
 Interviewer: SA CHRIS YOUNG, AFOSI Det. 226 
 Assisted by: SA TOM WORDEN, AFOSI Det. 226 
 
PERDUE contacted AFOSI after he heard from his wife, SPRING PERDUE, about the 
allegations against SUBJECT.  PERDUE stated that he was at a party at Amn Tynetta Buckner’s  
house on the evening of 5 Jan XX.  There were approximately 10 people in attendance.  
PERDUE saw SUBJECT there, but did not notice if SUBJECT consumed any alcohol.  
PERDUE left the party with SUBJECT and HILL. HILL dropped PERDUE off at his residence 
first.  PERDUE could not recall the exact time he was dropped off but was sure that it was 
sometime after 0130.  PERDUE refused to provide a sworn statement. 
 
3-5. Interview of: VIDAL HILL, A1C, 28P

th
P Medical Operations Squadron, EAFB, SD 

 Date/Place: 7 Jan XX/AFOSI Detachment 226, EAFB, SD 
 Interviewer: SA CHRIS YOUNG, AFOSI Det. 226 
 Assisted by: SA TOM WORDEN, AFOSI Det. 226 
 
HILL provided a signed, sworn statement (Exhibit 3) wherein he stated the following: HILL 
attended a gathering at Amn Tynetta Buckner’s house on 5 Jan XX.  HILL believes he saw 
SUBJECT consume two or three cans of beer.  SUBJECT asked HILL for a ride to the dorms.  
HILL provided both SUBJECT and TONY PERDUE a ride.  HILL dropped PERDUE off first, 
and then took SUBJECT to the dorms.  HILL believes SUBJECT left the party just after 0130 
hours. 
  
SUBJECT Interview 
 
3-6. Date/Place: 8 Jan XX/AFOSI Det 226, EAFB, SD 
 Interviewer: SA WORDEN/SA NAZZARO, AFOSI Det 226, EAFB, SD 
 Assisted by: SA YOUNG/SA RICHARDSON 
 
After right advisement, SUBJECT requested legal counsel and the interview was terminated.  
 
Search of VICTIM’s Residence 
 
3-7.  On 6 Jan XX, VICTIM provided consent to search her residence. 
 
3-8.  On 6 Jan XX, a search of VICTIM’s residence was conducted. 
 

Location:  Building 5806, Room 303 
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Agents Conducting Search:  SA YOUNG/SA RICHARDSON 
 
Others Present: SA WORDEN/SA NAZZARO 

 
During the search, the following item pertinent to this investigation was seized:   
 
a.  One white shirt, size large, with a tear on the side and the initials “JS” inside the neckline. 
 
Following the search, a diagram of the VICTIM’s residence was made.   
 
Military Record Reviews 
 
3-9.  On 12 Jan XX, a review of SUBJECT’s medial records maintained at the 28P

th
P Military 

Personnel Flight, EAFB, SD, disclosed nothing pertinent to this investigation. 
 
3-10.  On 12 Jan XX, SA WORDEN conducted a review of SUBJECT’s Personnel Information 
File (PIF) maintained at the 28P

 
PMDG, EAFB, SD.  This review disclosed nothing pertinent to 

this investigation. 
 
Medical Record Reviews 
 
3-11.  On 13 Jan XX, a review of SUBJECT’s medical records maintained at the 28P

th
P Medical 

Group, EAFB, SD, revealed nothing pertinent to this investigation. 
 
Other Investigative Aspects 
 
3-12.  On the following dates, the following individuals were interviewed, but provided no 
information pertinent to this investigation: 
 
 a.  AMN ERICA JACKSON, 28 FSS, EAFB, SD, 6 Jan XX. 
 b.  AMN SPRING PERDUE, 28 FSS, EAFB, SD, 6 Jan XX. 
 c.  SRA JILLIAN C. JONES, 28 FSS, EAFB, SD, 6 Jan XX. 
 
LAW ENFORCEMENT RECORDS 
 
4-1.  On 13 Jan XX, SA YOUNG conducted a review of the Defense Clearance and Investigation 
Index (DCII), the review disclosed no information pertinent to this investigation. 
 
4-2.  On 13 Jan XX, SA YOUNG conducted a review of the National Criminal Information 
Center (NCIC) interstate identification index, the review disclosed no information pertinent to 
this investigation. 
 
4-3.  On 13 Jan XX, SA YOUNG conducted a review of the Investigative Information 
Management System (I2MS) and Crime and Counterintelligence Terrorism Information System 
(CACTIS) Targets screen, the review disclosed no information pertinent to this investigation. 
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4-4.  On 13 Jan XX, SA YOUNG conducted a review of the Security Forces Management 
Information System (SFMIS), Reports and Analysis, 28P

th
P Security Forces Squadron, EAFB, SD, 

the review disclosed no information pertinent to this investigation. 
 
EXHIBITS 
 
5-1.  The following exhibits are attached 
 
1.  Copy of VICTIM statement, dated 6 Jan XX (para 3-1) 
2.  Copy of FLETCHER statement, dated 6 Jan XX (para 3-2) 
3.  Copy of HAYES statement, dated 6 Jan XX (para 3-3) 
4.  Copy of HILL statement, dated 7 Jan XX (para 3-5) 
5.  Copy of SUBJECT AF FORM 1168, dated 8 Jan XX (para 3-6) 
6.  Copy of diagram of VICTIM’s residence, created 6 Jan XX (para 3-8) 
 
INVESTIGATIVE STATUS 
 
6-1.  Proof Analysis  
 
Elements of Proof 
Violation of Article 120, UCMJ. 

Relevant Evidence and Testimony 

Abusive Sexual Contact 
a.  That the accused engaged in sexual contact 
with VICTIM 
 
b.  That the accused did so by causing bodily 
harm to VICTIM 
 

 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
 
 

Violations of Article 134, UCMJ.  
Unlawful Entry 
a.  That the accused entered the dwelling of 
VICTIM; 
 
b.  That such entry was unlawful; and 
 
c.  That under the circumstances, the accused 
actions were prejudicial to good order and 
discipline 
 

 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
 

Communicating a Threat 
a.  That the accused communicated certain 
language, “Bitch I’ll knock your ass out!”;  
 
b.  That the communication was made known 
to VICTIM 

 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
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c.  That the language used by the accused 
under the circumstances amounted to a clear, 
present determination or intent to injure 
VICTIM presently or in the future 
 
d.  That the communication was wrongful; and 
 
e.  That under the circumstances, the accused 
actions were prejudicial to good order and 
discipline 

 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
 
 
 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
a) Statement of VICTIM, (ref. para. 3-1 and 
Exhibit 1). 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 

AREA DEFENSE COUNSEL 
ELLSWORTH AIR FORCE BASE, SOUTH DAKOTA  57706-5000 

 

 
8 February 201X 

 
MEMORANDUM FOR  TRIAL COUNSEL 
 
FROM:  AFLOA/ADC  
   1000 Ellsworth St., Ste. 1700 
   Ellsworth AFB, SD 57706 
 
SUBJECT:  Discovery Request - UUnited States v. SrA Arthur L. Cohran 
 
1.  In anticipation of trial in this case, pursuant to any/all U.S. Air Force regulations, instructions, 
policies or other guidance governing discovery obligations; Air Force Rules of Criminal 
Procedure; Uniform Rules of Practice before Air Force Courts-Martial; Air Force Rules of 
Professional Responsibility; the Rules for Courts-Martial (RCM), including RCM 405 and RCM 
701; the Military Rules of Evidence (MRE); applicable military case law interpreting UCMJ, 
RCM and MRE discovery obligations; Federal Rule of Criminal Procedure 16; UBrady v. 
MarylandU, 373 U.S. 83 (1963); and UU.S. v. GreenU, 37 M.J. 88 (CMA 1993), the defense in this 
case of UU.S. v. CohranU respectfully submits this discovery request for the government to provide 
the information/discovery described below.   
 
2.  The defense has been provided with the AFOSI (OSI) Report of Investigation for this case. 
 
3.  In accordance with the requirements of RCM 701(a)(1), after preferral, the defense requests 
copies of all papers that accompany any charges, including but not limited to: 
 

a. Any documentary evidence not previously provided to the defense; and 
 

b. Any written pretrial legal advice presented by the staff judge advocate to the convening 
authority in the form of a handwritten note, electronic communication, written 
memorandum, or formal pretrial advice prescribed in RCM 406(b).  The defense requests 
such information, even if such pretrial advice is not formally required by RCM 406(c).   

 
4.  Following a request for information from the defense, RCM 701(a)(2) “places the burden on 
the government to discover and disclose to the defense information material to the preparation of 
the defense.”  UU.S. v. FigueroaU, 55 M.J. 525, 529 (2001).  As such, we request disclosure of the 
following information: 
 

a.  The specific location and written permission to inspect any books, papers, documents, 
photographs, audio/visual/digital recordings, electronic communications, tangible objects, 
buildings, and places which are in the possession, custody or control of military authorities, and 
which are material to the preparation of the defense.  RCM 701(a)(2)(A).   

 



 
b. Whether any potential evidence in this case is privileged based on classification.  MRE 

505.   
 

c. Whether any potential evidence contains “privileged” information.  The defense requests 
to be so notified and further requests to be informed of the specific privilege the government 
claims for the document, statement, information or object.  MRE 501. 
 

d. The names and contact information of all government investigators who have participated 
or are presently participating in the investigation of this case.  If any investigators named in any 
report of investigation have since re-located to other duty stations, please provide current contact 
information.   
 

e. Copies of all relevant Security Forces or OSI incident reports, blotter entries, reports of 
investigation (including investigation sections reports, logs or inputs), agent notes, witness 
reliability forms, internal data pages, and/or forms not previously provided, including, but not 
limited to, the following: 
 

(1) Interview logs; 
 
 (2)  AF Form 52, Evidence Tag; 
 
 (3)  AF Forms 1168, Statement of Suspect/Witness/Complainant 
 

(4) DD Form 1569, Incident/Complainant Report 
 
(5) AF Form 1176, Authority to Search and Seize 

 
(6) AF Form 1364, Consent for Seizure 
 
(7) Audio/video footage of any/all interviews 
 
(7)  and all attachments to the above. 

 
This request includes, but is not limited to, all internal agency documents, data and notes kept by 
any agents, investigators, or witnesses, even if not formally made part of the reports referred to 
above.  In addition to other uses, any papers to be used prior to cross-examination of any persons, 
as provided by the UJencks ActU, 18 U.S. 3500.  See also RCM 914.  We further request that all 
such notes, recorded statements, and other testimony that has not been transcribed as well as such 
information made in the future be preserved and not destroyed and that the appropriate parties be 
directed to preserve the same.   
 

f. A complete copy of all electronic or other message traffic transmitted among and between 
the investigating branch and detachment of OSI or Security Forces and Headquarters USAF OSI 
or Security Forces which are in any way relevant to this case.  RCM 701(a)(2)(A).   
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g. The names and duty phone or business addresses of all witnesses and potential witnesses 

interviewed in this case, together with their relevant statements, including those made during 
polygraph examination(s), and any such statements or reports which may later become 
discoverable under the UJencks ActU.  If any of the statements contain classified information, 
SrA Cohran requests full access to the statements or forms.  MRE 505.  If any of the statements 
contain “privileged” information the defense requests to be so notified and further requests to be 
informed of the specific privilege the government claims for the document or statement as 
specified in paragraphs (b) and (c) supra.  MRE 501.  

 
h. We request any information in possession of Air Force or governmental agencies that 

have a bearing on the credibility of any potential witnesses.  This request includes, but is not 
limited to, the following: 
 

(1) Any record of criminal convictions of potential prosecution witnesses, any records of 
punishment under Article 15, UCMJ, or any impeachment evidence relating to such witness.   

(2) Letters of reprimand, admonition, and/or counseling, records of individual counseling, 
unfavorable information files, promotion proprietary actions, referral performance reports, denial 
of reenlistment, the enlistment contract, any incident reports or investigative reports as 
maintained by the Air Force Security Forces or OSI, any suspension or revocation of security 
clearance(s) for any reason, reports of results of trial, and charge sheets for preferred and/or 
referred charges awaiting trial by court-martial.   

(3) We request any known evidence tending to diminish credibility of any witness, both 
government and defense, including, but not limited to, prior convictions under MRE 609 and 
evidence of other character traits, conduct, or bias under MRE 608.  As part of this request, the 
defense specifically requests that trial counsel review the files of all military (criminal, 
commander-directed, and unit-level) investigations concerning all government witnesses for such 
information and for potential UBradyU evidence.   

(4) We also request the results of current Local Agency, NCIC, and DCII checks for any 
witness expected to provide testimony during the pre-trial hearing, at trial, or during the 
sentencing proceedings.   

RCM 701(a)(2)(a); MRE 405(a), MRE 608(b)(1) & (2); MRE 608(c); MRE 613; MRE 806.  
This request also includes the reasonable opportunity to access and inspect all personnel records 
of all potential government witnesses.  UU.S. v. WilliamsU, 50 MJ 436 (CAAF 1999).   

 
i. Whether SrA Cohran’s conversations or premises have been subject to electronic or other 

surveillance.  If so, the defense requests copies of any warrants issued or search authorizations, 
acted or not acted upon.  RCM 701(a)(2)(A).  The defense also requests any results and content 
of such surveillance. 
 

j. Any evidence owned by or seized from SrA Cohran, together with any written consent or 
search warrants obtained, supporting affidavits and returns.  MRE 311(d)(2)(B).   

 3 



 
k. A list of all exhibits the prosecution intends to offer at trial, sentencing or any hearing in 

this case, along with the current location and custodian for each exhibit.  RCM 701(a)(2)(A); 
RCM 701(a)(5)(A).  The defense requests copies of such documentary exhibits, if not already 
provided or requested under another paragraph of this request.  Regarding tangible object(s) used 
as exhibits or other exhibit(s) that cannot easily be reduced to documentary form, if photographs 
of this evidence are available, the defense requests copies of said photographs and access to 
inspect the object(s). 

 
l. Copies of results of physical or mental examinations, of scientific experiments, and 

laboratory reports, which are in the possession, custody, or control of military authorities, the 
existence of which is known or by the exercise of due diligence may become known to the trial 
counsel, and which are material to the preparation of the defense.  The defense specifically 
requests notice of any positive (failed) urinalysis or hair drug tests of SrA Cohran so that we may 
send a separate discovery request tailored to that end.  RCM 701(a)(2)(B).  This request also 
includes polygraph examinations or comparisons.  UU.S. v. MougenelU, 6 MJ 589 (AFCMR 1978), 
pet. denied, 6 MJ 194 (CMA 1979). 

 
m. If any relevant witness in this case has been subject to a polygraph or other “truth 

detecting” examination, the defense requests to be provided with the results of this testing, 
together with all relevant charts, graphs, questions and other documents.  This request includes, 
but is not limited to, any psychiatric or psychological testing designed to assess the “credibility” 
any witness’s statement.  USeeU UUS v. MougenelU, 6 MJ 589 (AFCMR 1978). 

 
n. Whether the prosecution intends to conduct scientific tests, experiments or comparisons 

which may consume or destroy the subject matter of the test, or intends to dispose of relevant 
physical objects.  RCM 701(a)(2)(A); 701(a)(2)(B). 

 
o. The name, address and phone numbers of all experts employed by the government, their 

connection with this case, their specialties and their qualifications.  The defense further requests 
to be provided with a copy of, or citations to, all documents and treatises used by any government 
expert to help them prepare for trial.  RCM 701(a)(2)(A); MRE 803(18). 

 
p. The names, addresses, and contact information of the witnesses whom the government 

intends to call during its case in chief, along with the military status of all witnesses.  As to those 
former military members presently in civilian status, the defense requests the date of separation 
from the Air Force (or relevant military agency), the discharge provisions used to effect such 
discharge, and a summary of circumstances explaining any discharge for other than completion 
of the obligated term of service.  RCM 701(a)(2)(A); RCM 701(a)(3).  

 
q. The names, addresses, and contact information of the witnesses whom the government 

intends to call during sentencing, along with the military status of all witnesses.  As to those 
former military members presently in civilian status, the defense requests the date of separation 
from the Air Force (or relevant military agency), the discharge provisions used to effect such 
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discharge, and a summary of circumstances explaining any discharge for other than completion 
of the obligated term of service.  RCM 701(a)(2)(A); RCM 701(a)(5)(B). 

 
r. The names, home and business addresses and phone numbers of all witnesses the 

prosecution intends to call in rebuttal under RCM 701(a)(3).  As to those former military 
members presently in civilian status, the defense requests the date of separation from the Air 
Force (or relevant military agency), the discharge provisions used to effect such discharge, and a 
summary of circumstances explaining any discharge for other than completion of the obligated 
term of service.   

 
s. Any writing used by a witness to prepare for trial.  MRE 612. 
 
t. The names, addresses and phone numbers of all confidential witnesses, including, but not 

limited to, undercover AFOSI or SF informants and/or agents.  MRE 507(c); URovario v. USU, 353 
US 53 (1957). 

 
u. The text or other evidence of any promises of immunity or leniency made to SrA Cohran 

or to any government witness.  The defense further requests notification if any government agent 
or representative of any government agency offered to assist or “help out” any witness in return 
for their cooperation.  This request would extend, for example, to an agent of the OSI telling a 
witness that they would speak to the member’s commander about retaining them in the Air Force 
or reducing their punishment if the witness cooperates with the OSI.  MRE 301(c); UUS v. GiglioU, 
405 US 150 (1972); UUS v. MaxfieldU, 43 CMR 336 (1971).  We request continuing disclosure of 
such grants of immunity or leniency.  

 
v. Notice of all identification evidence pertaining to SrA Cohran.  MRE 321(c)(1).  This 

request specifically includes, but is not limited to, disclosure of all evidence of prior 
identification of SrA Cohran at a lineup, show-up or other identification procedure.  MRE 
321(c)(2)(B). 

 
w. Any records of prior conviction(s) of SrA Cohran.  RCM 701(a)(4). 
 
x. The contents of all statements, oral or written made by SrA Cohran that are, or may in any 

way become, relevant to the case.  RCM 701(a)(1)(A); MRE 304(d)(1); MRE 304(d)(2)(A). 
 

y. Any evidence of an exculpatory nature or which tends to negate the alleged guilt of 
SrA Cohran.  RCM 701(a)(6)(A). 

 
z. Any evidence which would tend to reduce or mitigate the degree of alleged guilt of SrA 

Cohran.  RCM 701(a)(6)(B).   
 
aa. Any evidence which would lessen the punishment of SrA Cohran should he be found 

guilty of any offenses.  RCM 701(a)(6)(C).   
 

 5 



bb. Any matter which the prosecution seeks to have judicially noticed under MRE 201 or 
MRE 201A. 

 
cc. Any evidence the government intends to introduce pursuant to MRE 804 or MRE 807.   
 
dd. Any findings or sentencing instruction(s) the prosecution intends to request, including 

specially or specifically tailored instructions.  USeeU UgenerallyU, Department of Army Pamphlet 27-
9. 

 
ee. Access to pertinent background information of the prospective court members when this 

becomes available, to include the specific questions listed at RCM 912(a)(1) for each potential 
court member.  In addition, we request a copy of UallU documents relied upon by the convening 
authority in selecting court members.  RCM 912(a)(2).   
 

ff. Notice of all pretrial publicity that is in any way relevant to this case.  This discovery is 
necessary so that the defense may properly conduct voir dire.  UUS v. ChambersU, 49 CMR 220 
(AFCMR 1974). 

 
5.  In addition to the materials cited above, the defense requests notice of any uncharged 
misconduct evidence which the government intends to introduce pursuant to MRE 404(b), 
whether at findings or in sentencing.   
 
6.  The duty to disclose is a continuing duty.  RCM 701(d).  The duty extends to matters in the 
possession or control of the prosecution and any others who have participated in the investigation 
or evaluation of the case.  This information should be disclosed in writing as early as possible.  
Please provide all presently available information as soon as possible so that the defense may 
study the information and have sufficient time to prepare for trial.   
 
7.  The foregoing information is requested regardless how remotely or arguably favorable or 
unfavorable it may be to the defense of SrA Cohran or whether such information or evidence 
would be admissible in a court-martial.  If any of the requested information will not be provided, 
please notify the defense, in writing, which information will not be forthcoming and the reasons 
why the defense will not be provided the requested information.  Finally, if any requested item is 
not currently available, please provide an estimate of when it will become available.  Thank you 
for your cooperation. 
 
 
 
 

 Defense Counsel 
 

DEFENSE COUNSEL, Capt, USAF 
Area Defense Counsel 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I served a copy of the foregoing request for information to 28 BW/JA via 
fax, e-mail or in person on XX XXX XX. 
 
 

 Defense Counsel 
       
 DEFENSE COUNSEL, Capt, USAF 
 Area Defense Counsel  
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DEPARTMENT OF THE AIR FORCE 

HEADQUARTERS 28th BOMB WING (ACC) 
ELLSWORTH AIR FORCE BASE, SOUTH DAKOTA 

 
16 February 201X 

 
MEMORANDUM FOR  AREA DEFENSE COUNSEL  
 
FROM:  Trial Counsel  
 
SUBJECT:  Discovery Request – United States v. Cohran 
 
1. I represent the United States in the above-entitled case and on behalf of the United States I 
respectfully request you provide me with the information and evidence listed below.  
 
2.  The Prosecution requests you provide: 
 
 a.  Name, address, and phone number of civilian attorney, if any. 
 
 b.  Notice of intent to offer any alibi defense, including, but not limited to, the specific 
place or places at which the defense claims the accused to have been at the time of the alleged 
offense(s) and the names, addresses, and telephone numbers of any witnesses upon whom the 
accused intends to rely to establish such alibi.  RCM 701(b)(2). 
 
 c.  Notice of any intent by the defense to rely upon a defense of lack of mental 
responsibility or any similar defense, or any intent to introduce expert testimony as to the 
accused’s mental condition or any similar defense.  RCM 701(b)(2). 
 
 d.  Notice of when and where the prosecution can inspect any books, papers, documents, 
photographs, or tangible objects, which are within the possession, custody, or control of the 
defense and which are at all pertinent to this case, and the nature of such evidence.  RCM 
701(b)(3). 
 
 e.  Notice of when and where the prosecution can inspect any results or reports of 
physical or mental examinations, and notice of any scientific tests or experiments made in 
connection with this case which are within the possession, custody or control of the defense, and 
the nature of such evidence.  RCM 701(b)(4). 
 
 f.  Notice of the complete names, addresses, and telephone numbers of all witnesses 
whom the defense contemplates calling in this case, whether on an interlocutory issue, on the 
merits, or in sentencing.  RCM 701(b)(1);  RCM 701(e). 
  
 g.  Any statements, oral or written, in the possession, custody, or control of the defense 
which were made by any defense witness relating to the subject matter of the witness’ testimony.  
RCM 914(a)(2);  MRE 613. 
 



 h.  Notice of any requests for depositions of any witness, or of any continuance or delay 
of trial.  RCM 702(c), RCM 906 (b)(1). 
 
 i.  Notice of any contemplated requests for judicial notice, with a copy of the material 
sought to be judicially noticed, or, if voluminous, a summary of the material and a location 
where the documents can be obtained and reviewed.  MRE 201. 
 
 j.  A copy of any findings or sentencing instructions, or other statement of the law, which 
the defense contemplates requesting the military judge to instruct the members on and any 
citations to authority upon which the defense intends to rely thereof.   
 
 k.  Notice of whether the defense reasonably expects to disclose or cause to be disclosed 
any information which the defense has reason to believe may be classified in any manner, to 
include a brief description of the general nature of the information in question, using caution not 
to disclose any information known or reasonably believed to be classified until proper 
permission and notice has been obtained under the provisions of MRE 505.  MRE 505(h). 
 
 l.  Notice of whether the defense reasonably expects to disclose or cause to be disclosed 
any information which may be subject to governmental privilege, to include a brief description 
of the general nature of the information in question, being careful not to disclose any information 
known or reasonably believed to be privileged until proper permission and notice has been 
obtained under the provisions of MRE 505.  MRE 501, MRE 505(h). 
 
 m.  Notice of any contemplated use of evidence of a conviction more than ten years old to 
impeach any witness and a copy of the document or summary of the testimony which will be 
offered to establish the prior conviction.  MRE 609. 
 
 n.  Notice of when and where the prosecution may inspect any writing in the possession, 
custody, or control of the defense which the defense contemplates using to refresh the 
recollection of any witness.  MRE 612. 
 
2.  Both parties operate under a continuing obligation to comply with discovery requirements 
throughout this proceeding.  If, before or during the court-martial, you discover additional 
evidence or material previously requested or required to be produced, which is subject to 
discovery or inspection under RCM 701, please promptly notify the prosecution of the existence 
of such evidence or material.  RCM 701(d). 
 
3.  If you feel for any reason the prosecution has failed to comply with its obligations under any 
of the rules governing discovery, please advise me immediately so that I can take appropriate 
action.  My direct line is DSN 675-2435. 
 
 
 

   NAME, Capt, USAF 
   Trial Counsel 
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CERTIFICATE OF SERVICE 
 

I certify that on this, the __ day of _________ 20__, I served a copy of the foregoing document 
(Discovery Request – United States v. Cohran) on the Area Defense Counsel, Ellsworth AFB, 
South Dakota, via email. 
 
 
 

NAME, Capt, USAF 
Trial Counsel 
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CHARGE SHEET 
I. PERSONAL DATA 

1. NAME OF ACCUSED (Last, First, MI) 
COHRAN, ARTHUR L. 

2. SSN 
040-40-4040 

3. GRADE OR RANK 
Senior Airman 

4. PAY GRADE 
E-4 

5. UNIT OR ORGANIZATION 6. CURRENT SERVICE 
28th Medical Operations Squadron (ACC) a. INITIAL DATE b. TERM 

Ellsworth Air Force Base, South Dakota 30 January 20XX-4 6 
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF 9. DATE(S) IMPOSED 

a. BASIC b. SEA/FOREIGN C.TOTAL       
  
None  
  

  
  
N/A  
  $2304.90 $0.00 $2304.90 

II. CHARGES AND SPECIFICATIONS 
10.  CHARGE I:  Violation of the UCMJ, Article 120 
 
        Specification:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States Air Force, 28th Medical Operations Squadron, did, 

at or near Ellsworth Air Force Base, South Dakota, on or about 6 January 20XX, commit sexual contact upon Airmen Jessica A. Sills, 
to wit: touch her breast and inner thigh, when he knew or reasonably should have known she was asleep.   

 
CHARGE II:  Violation of the UCMJ, Article 134 
 
        Specification 1:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States Air Force, 28th Medical Operations Squadron, did, 

at or near Ellsworth Air Force Base, South Dakota, on or about 6 January 20XX, wrongfully communicate to Airman Jessica A. Sills a 
threat to injure Airman Jessica A. Sills by stating, “Bitch, I'll knock your ass out,” or words to that effect, such conduct being 
prejudicial to good order and discipline in the armed forces and of a nature to bring discredit upon the armed forces. 

 
        Specification 2:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States Air Force, 28th Medical Operations Squadron, did, 

at or near Ellsworth Air Force Base, South Dakota, on or about 6 January 20XX, unlawfully enter the dormitory room of Airman 
Jessica A. Sills, such conduct being prejudicial to good order and discipline in the armed forces and of a nature to bring discredit upon 
the armed forces. 

 

III. PREFERRAL 
11a. NAME OF ACCUSER (Last, First, MI) b. GRADE c. ORGANIZATION OF  ACCUSER 
CORCORAN, SCOTT  Major 28th Medical Operations Squadron 
d. SIGNATURE OF ACCUSER e. DATE 
 17 February 20XX 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath in cases of this character, personally appeared the above named 
accuser this 24 day of July, 2003, and signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform Code 
of Military Justice and that he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to the 
best of his/her knowledge and belief. 

 IMA TRIAL COUNSEL  28 BW/JA  

 Typed Name of Officer  Organization of Officer  
 

Captain  Assistant Staff Judge Advocate 
 

 Grade  Official Capacity to Administer Oath 
(See R.C.M. 307(b)(1) – must be commissioned officer) 

 

     

 Signature    

DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE.
 



12.   
On  17 February , 20 20XX , the accused was informed of the charges against him/her and of the names(s) of  

 
the accuser(s) known to me (See R.C.M. 308(a)). (See R.C.M. 308 if notification cannot be made.)  

 
SCOTT CORCORAN 

 
28th Medical Operations Squadron 

 

 Type Name of Immediate Commander  Organization of Immediate Commander  

 Major      

 Grade      

       

 Signature      
 IV. RECEIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY  

13.   
 The sworn charges were received at 1600 hours, 17 February , 20 XX , at 28th Bomb Wing  

  Designation of Command or  
   
     

 Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)    
  FOR THE 

1
 

COMMANDER  
   

 MARK D. STOUP  Staff Judge Advocate  

 Type Name of Officer  Official Capacity of Officer Signing  
  

COLONEL. 
      

 Grade       
        

        

 Signature       
 V. REFERRAL, SERVICE OF CHARGES  

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY 

HEADQUARTERS, TWELTH AIR FORCE (ACC) 

b. PLACE 

DAVIS-MONTHAN AFB, AZ 

c. DATE 

20 March 20XX 
 

 
 

 

 Referred for trial to the  general court-martial board convened by Special Order AB-11, this headquarters  
   

   
 dated , 20 March 20 XX , subject to the following instructions: 2 NONE  
   

   
  By FOR THE COMMANDER of        
  Command or Order   
 
 KENNETH M. THEURER 

 

 STAFF JUDGE ADVOCATE  

 Typed Name of Office  Official Capacity of Office Signing  

  

COLONEL 

   

 Grade   
    

 Signature   

15.   
 On 21 March , 20 XX , I (caused to be) served a copy hereof on (each of) the above named accused.  
  

                                            IMA TRIAL COUNSEL                                                                                                      CAPTAIN 
 

 Typed Name of Trial Counsel  Grade or Rank of Trial Counsel  
   
   
 Signature       
  FOOTNOTES:    1 – When an appropriate commander signs personally, inapplicable words are stricken. 

                            2 – See R.C.M. 601(e) concerning instructions. If none, so state. 
 

DD FORM 458 (BACK), MAY 2000  

 



17 February 20XX 
 
1st Ind, DD Form 458, Charge Sheet, dated 17 February 20XX, SrA Arthur L. Cohran, 
28P

th
P Medical Operations Squadron, Ellsworth AFB, SD 

 
28 MDOS/CC 
 
TO:  28 BW/CC 
 
SrA Arthur Cohran’s service prior to the date of the alleged offense has been above standards.  
He has always demonstrated a professional attitude and provided competent patient care.  I 
recommend charges be referred to trial by general court-martial.  The AFOSI report of 
investigation is attached and supports the charge.  The witnesses have been informed of the 
preferral of charges.  Due to the severity of the charges, I do not believe retention on active duty 
is appropriate if he is convicted.  The accused is not subject to the restrictions identified in  
AFI 31-501, paragraph 8.14. 
 
 
 
       SCOTT CORCORAN, Major, USAF 

 Commander 
 
2 Attachments: 
1.  Personal Data Sheet  
2.  Report of Investigation  



13 March 20XX 
 

2nd Ind, DD Form 458, Charge Sheet, dated 17 February 20XX, SrA Arthur L. Cohran, 
28P

th
P Medical Operations Squadron, Ellsworth AFB, SD 

 
FROM:  28 BW/CC 
 
TO:  12 AF/CC 
 
SrA Arthur Cohran’s service prior to the date of the alleged offense has been above standards.  
He has demonstrated a professional attitude and provided competent patient care as a medical 
technician.  I recommend charges be referred to trial by general court-martial.  The AFOSI report 
of investigation and the report of the investigation conducted pursuant to Article 32, UCMJ, are 
attached and support the charge.  The witnesses have been informed of the preferral of charges.  
Due to the severity of the charges, I do not believe retention on active duty is appropriate if he is 
convicted.  The accused is not subject to the restrictions identified in AFI 31-501, paragraph 
8.14. 
 
 
 
       JEFFERY SMITH, Colonel, USAF 

 Commander 
 
3 Attachments: 
1.  Personal Data Sheet  
2.  Report of Investigation  
3.  Article 32 Report of Investigation 



Student Copy 
 

PERSONAL DATA SHEET 
 

DATE PREPARED:  UDate 
 
NAME OF ACCUSED:  ARTHUR L. COHRAN 
 
ORGANIZATION:  28P

th
P Medical Operations Squadron 

 
SSAN:  040-40-4040    GRADE:  Senior Airman 
 
PAY GRADE:  E-4    DATE OF BIRTH:  14 Jul 20XX -23 
 
TAFMSD:  30 May 20XX -4   LENGTH OF SERVICE (in months):  51 months  
 
AFSC:  4N051    MILITARY TEST SCORES:   

 ADM-70; ELECT-62; GEN-59; MECH-61 
 
BASIC PAY:  $X,XXX.XX   FOREIGN DUTY PAY:  N/A 
 
INITIAL DATE OF CURRENT SERVICE:  30 May 20XX -4 
 
TERM OF CURRENT SERVICE:  6 years 
 
PRIOR SERVICE:  None 
 
FOREIGN SERVICE:  None 
 
COMBAT SERVICE:  None 
 
NATURE OF PRETRIAL RESTRAINT:  None 
 
MARITAL STATUS:  Single   NO. OF DEPENDENTS:  None 
 
NO. OF PREVIOUS CONVICTIONS:  None 
 
NO. OF PREVIOUS ARTICLE 15s:  None   
 
AWARDS AND DECORATIONS:   Air Force Outstanding Unit Award, Air Force Good 

Conduct Medal, National Defense Service Medal, Global 
War on Terrorism (Service), Air Force Training Ribbon 

 



 

 
DEPARTMENT OF THE AIR FORCE 

AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 
AREA DEFENSE COUNSEL 

ELLSWORTH AIR FORCE BASE, SOUTH DAKOTA  57706-5000 
 

 
3 February 201X 

 
MEMORANDUM FOR  28 CS/CC 
 28 BW/JA 
 DET 226 AFOSI/CC 
 28 SFS/CC 
 IN TURN 
 
FROM: AFLOA/ADC (Defense Counsel) 
 
SUBJECT:  Notice of Representation of SrA Arthur L. Cohran 
 
1.  I am the detailed military defense counsel for SrA Arthur L. Cohran.  I will represent him in 
any military criminal proceedings either currently pending or that may result from the present 
investigation.  Accordingly, I give you notice that SrA Cohran elects to remain silent pursuant to 
his rights under Article 31, UCMJ, and that he also elects not to answer any questions regarding 
these matters without his counsel present.  Please do not attempt to interrogate or otherwise 
question SrA Cohran without first contacting me.   
 
2.  Please contact me at 675-2410 if you have questions or concerns. 

 
 

    Defense Counsel 
 

   DEFENSE COUNSEL, Rank, USAF 
   Area Defense Counsel 

 



 

 
DEPARTMENT OF THE AIR FORCE 

AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 
AREA DEFENSE COUNSEL 

ELLSWORTH AIR FORCE BASE, SOUTH DAKOTA  57706-5000 
 

 
22 February 201X 

 
MEMORANDUM FOR   MILITARY JUDGE 
 
FROM:  AFLOA/ADC 
 
SUBJECT:   Notice of Anticipated Pleas and Forum – UU.S. v. SrA Arthur L. Cohran 
 
In accordance with the Uniform Rules of Practice before Air Force Courts-Martial 3.2. (A) and 
(D) the defense respectfully submits notice of the following: 
 
1. NOTICE OF PLEAS:  SrA Cohran intends to plead as follows:  

 
 To the charges and their specifications: NOT GUILTY 
 
2. NOTICE OF FORUM:  SrA Cohran intends to be tried by a court-martial panel consisting of 

officer members. 
 
3. NOTICE OF MOTIONS:  The defense has not identified any motions at this time.  The 

defense will comply with the Scheduling Order issued by the military judge and provide 
prompt notice of any issues identified after the due date for motions expires. 

 
4. Please contact me at 675-2410 if you have questions or concerns. 

 
 

    Defense Counsel 
 

   DEFENSE COUNSEL, Rank, USAF 
   Area Defense Counsel 

 
 

 
CERTIFICATE OF SERVICE 

 
I certify that I provided a copy of the foregoing Notice of Pleas & Forum to the Military Judge, 
Trial Counsel, and Court Reporter via email on 22 February 201X. 
 
    Defense Counsel 
 

   DEFENSE COUNSEL, Rank, USAF 
             Area Defense Counsel 

 



 
Article 32 Testimony 

 
 

United States 
v. 

SrA Arthur Cohran 
 
 
 
 



USUMMARIZED TESTIMONY OF AIRMAN FIRST CLASS COREY D. FLETCHER 
 
My name is A1C Corey Fletcher.  I am originally from Philadelphia, Pennsylvania.  I work in the 
28th Maintenance Squadron at Ellsworth AFB, SD.  I live in Building 2305, Room 145.  I have 
been in the Air Force for approximately three years.  I have been at Ellsworth approximately two 
and a half years.  I know the Accused in this case, SrA Arthur Cohran, but not very well. 
 
I know Amn Jessica Sills.  I have known her since about January of 20XX-1 when she first got 
here.  We met in the dining hall one day.  I would classify Amn Sills as a close friend of mine.   
 
On 5 January 20XX, Amn Sills came over to my room at about 2030 hours and we walked over 
to the dining hall to get something to eat.  I don’t remember anything unusual about our 
conversations.  We would go to the dining hall to eat a couple times a week.  We then walked 
back to her room and hung out for a little bit.  When I went to her room, Amn Rachel Hayes, 
Amn Erica Jackson, and Amn Spring Perdue were all there too, watching television.  Amn Sills 
has a nice television and DVD setup, so her girlfriends often come over to watch reality 
television and movies.  I left Amn Sills room at about 2200 hours because a “girlie” show was 
coming on Bravo and I didn’t want to watch it.  Besides, I had to go to work the next morning.  
Amn Sills called me back at about 2330 hours.  I could still hear the other girls in the 
background.  She filled me in on the end of the reality TV show, and then said she was going to 
sleep.   
 
I got ready for bed and went to sleep at about 2345 hours.  I have a clock beside my bed that says 
what time it is, but sometimes it runs slow.  The phone rang and woke me up at about 0200 
hours.  I could tell it was Amn Sills, and she was crying and sobbing.  I asked her what was 
wrong and she said that Red Cohran had been in her room and was touching her and grabbing 
her breasts.  She said he was in the room when she woke up.  She said she told him to stop but he 
wouldn’t stop.  I could tell she was very upset, and she was almost hyperventilating.  I told her to 
lock her door, and that I’d be over. 
 
I got to Amn Sills’ room in a few minutes.  I was still wearing my pajamas.  When I got there, I 
went in her room and she was sitting on her bed.  I think she was wearing a white t-shirt and 
shorts.  I tried to calm her down and help her get some rest.  I knew that she had to be at work at 
0545 hours, and it was very late.  I didn’t call the police or mention it to Jessica.  My main 
objective was just to get her calmed down and make sure she was alright.  After I got to her 
room, we didn’t talk any more about the specifics of what happened.  She just kind of lay at the 
foot of the bed and mumbled and cried.  I stayed until about 0450 hours and then took her to 
work. 
 
I am only friends with Amn Sills.  I have not dated her.  I was not in her room after 2200 hours.  
I did not see SrA Cohran in her room.  I have no idea what happened to Amn Sills, if anything 
happened, later that night.  Amn Sills called me on the phone and I originally thought it was 
0145 hours.  I don’t know if Amn Sills was truly upset or faking it.  I didn’t see her face and 
wasn’t in the room, so I don’t know.  I think it is very unusual that Amn Sills would wake up to 
find SrA Cohran in her room.  Although I don’t know him well, he is small and has seemed like 
a quiet person to me in the past.  I would even say he seemed like a peaceful person.  When Amn 



Sills called on the phone, she specifically mentioned the word “assault.”  I also do not think her 
door was locked when I went over to her room after she called me.   
 
When I went over to Amn Sills’ room, she was crying and seemed very upset.  It seemed to me 
that something very bad had just happened.  I didn’t think she was faking it.  She seemed 
honestly very upset and emotional.  I think it would be unusual for anyone to be assaulted on a 
military base, but that doesn’t mean it didn’t happen.  I now believe that Amn Sills called me at 
about 0200 hours because I checked and my clock was about 15 minutes slow. 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Ellsworth 
Air Force Base, 19 March 20XX. 
 
 
 

Corey D. Fletcher 
__________________________________ 
COREY D. FLETCHER 
 
I declare under penalty that the foregoing is a true and correct summary of the testimony of the 
witness.  Executed at Ellsworth Air Force Base, 19 March 20XX. 
 
 
 

 James K. Marlow 
__________________________________ 
JAMES K. MARLOW, Lt Col, USAFR 
Investigating Officer 



USUMMARIZED TESTIMONY OF AIRMAN JESSICA A. SILLS 
 
My name is Amn Jessica Sills.  I live in Building 5806, Room 303.  I work in the 28th Force 
Support Squadron, Ellsworth AFB, SD.  I arrived here in January 20XX-1.  I came in the 
military in August 20XX-2.  I am 20 years old.  My birthday is 1 December 20XX-21.  I have 
never been married before.  I work at the Pinetree Inn, which is the lodging facility here at 
Ellsworth.  I work with Amn Rachel Hayes and Amn Erica Jackson.  
 
I know SrA Cohran.  He lives on the second floor of my dorm.  He used to hang out with my 
group of girlfriends sometimes.  By girlfriends, I mean Amn Jackson, Amn Hayes, and Amn 
Spring Perdue.  He also used to hang out with Amn Perdue’s husband, but I don’t know him very 
well.  SrA Cohran had been in my room before.  That is where we would hang out at times.  
People like to come in my room and watch television.  I won a nice television when I first got to 
the base during a drawing at the Base Exchange for Memorial Day. 
 
On 5 January 20XX, I got home from work at about 1830 hours.  I think Amn Hayes was already 
in my room.  Later that night I went to dinner with A1C Corey Fletcher.  He works in the 
Maintenance Squadron and was a good friend of mine.  We met back when I first got here.  We 
go to dinner and talk a lot.  After I got back from dinner, my girlfriends and I hung out in the 
room and then I decided I needed to go to sleep.  I had to be a work at 0545 the next morning.  I 
remember calling A1C Fletcher and talking for a few minutes, and then I went to bed at about 
2330 hours.  When I went to bed I was wearing shorts and a white t-shirt. 
 
I woke up at about 0200 hours.  I felt someone lying behind me rubbing my right thigh.  It was 
on the inside by my private areas.  I was still groggy and wasn’t sure if I was dreaming or not.  
Then the person slid their hand underneath my shirt and grabbed my right breast.  Actually, they 
were groping it, fondling me.  I was very startled.  I sat up and yelled “You better get the hell out 
of my room right now!”  I got out of bed and whoever was behind me grabbed my shirt when I 
got up and ripped it.  I went over and turned on the lights.  That is when I saw SrA Cohran in my 
bed.  It seemed like he was asleep.  He then got up kind of slow and said something like, “How 
did I get in here?”  I yelled at him again and told him to leave.  He sat up and started to look 
around the room, and said that he needed to find something in my room.  He then moved over by 
the door and I opened the door, which was locked, and told him to leave or I was going to call 
the cops.  He looked at me and said, “Bitch, I’ll knock your ass out.”  I could tell he was serious, 
because he had fire in his eyes.  He had his fist clinched, but he didn’t raise it at me.  I was 
looking at the vase on the refrigerator in case I needed to defend myself.  I tried to open the door 
again and he closed it, then I pushed him aside and finally got him out of the room.  I locked the 
door and called A1C Fletcher.  I told him what happened. 
 
SrA Cohran did not have permission to enter my room that night.  How could he when I was 
asleep?  He also had no permission to touch me that night.  He assaulted me, and he had no right 
to do that.  I have been very upset by this incident.  I have been going to counseling for the last 
few months.  I don’t trust people as much, and haven’t dated hardly at all.  I also don’t like men 
to touch me really any more.  It always makes me think of his gross hands squeezing my breast.  
He shouldn’t have done that. 
 



I am not a liar.  I did tell my First Sergeant that I had an appointment at the hospital.  I did have 
the appointment but I forgot that it had later been cancelled.  I should have just told the Shirt the 
truth the first time.  Still, I am an honest person and I am not making this incident up.  I do 
understand that if I had made up this allegation, I could get in trouble.  It is a serious thing to 
accuse someone of doing something like this. 
 
SrA Cohran had been up in my room the week before.  I do not think that he had left anything 
there, but I am not sure.  I also don’t know if he had been in my room before when I wasn’t 
there.  I do not have a sign outside my room telling people who can or can not come in my room.  
I do not think that if the door is unlocked that means anyone can come inside the room.  Maybe 
someone else does, but I do not.  It was about 25 seconds from the time I first woke up until I 
went over to turn the lights on.  That’s just an estimate.  I wasn’t staring at a clock obviously.  
There is an alarm clock on my dresser. 
 
I am aware of Amn Hayes’ breakup with SrA Cohran.  It happened about a month before he 
attacked me.  I don’t want anything to happen to a good friend of mine like Amn Hayes.  If 
someone hurts her, I would want that person to pay for it.  That doesn’t mean that I would make 
something up, though.  Amn Hayes is emotional at times.  Sometimes overly emotional.  She 
was very upset when she broke up with SrA Cohran.  She told me that he had cheated on her.   
 
I called A1C Fletcher after this incident because he is a good friend of mine.  I don’t know why I 
didn’t call the police.  I didn’t think of it.  It is true that I didn’t want to call the police.  I told my 
shirt the next morning.  I don’t know if A1C Fletcher told anyone or not. 
 
I did not think that SrA Cohran liked me.  He had never showed any interest in me before.  I 
didn’t smell any alcohol on SrA Cohran at any point that night.  My parents are very strict.  Amn 
Jillian Jones is my suitemate.  I know that she wasn’t in her room that night because she was 
working the midnight shift.  She has a boyfriend that often sleeps in her room with her.  She 
knows that I don’t approve of her being so promiscuous with her boyfriend.  She shouldn’t be 
messing around before they are more serious. 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Ellsworth 
Air Force Base, 19 March 20XX. 

 Jessica A. Sills 
__________________________________ 
JESSICA A. SILLS 
 
I declare under penalty that the foregoing is a true and correct summary of the testimony of the 
witness.  Executed at Ellsworth Air Force Base, 19 March 20XX. 
 

 James K. Marlow 
__________________________________ 
JAMES K. MARLOW, Lt Col, USAFR 
Investigating Officer



USUMMARIZED TESTIMONY OF AIRMAN RACHEL T. HAYES 
 
My name is Amn Rachel Hayes.  I live in Building 2204, Room 140.  I work in the 28th Force 
Support Squadron here at Ellsworth AFB, SD.  I have been in the military since August of 
20XX-2, and I got here during the first part of January, 20XX-1.  I work at the Pinetree Inn.  
That is the lodging facility here at Ellsworth.  I work at the desk and check people in and out.   
 
I know Amn Sills.  She works at the Pinetree Inn with me.  I think we are very close friends.  We 
went to technical school together, so I have known her since October of 20XX-2.   
 
On 5 January 20XX, I was in Amn Sills’ room.  Her room is in Building 5806, Room 303.  I got 
there after work at about 1800 hours.  Amn Sills came home at about 1830 hours.  We just chit-
chatted for a while.  It is not unusual for the group of girls to hang out in Amn Sills’ room.  By 
group of girls, I mean Amn Erica Jackson, Amn Spring Perdue, and me.  That night, I left for a 
little while to go get something to eat with Amn Jackson.  I think that happened at about 2220 
hours, and we came back at about 2250 hours.  I don’t remember what we had to eat.  Amn Sills 
had left earlier to get something to eat with A1C Corey Fletcher.  They got back and he left the 
room at about 2200 hours.  Amn Perdue left right after Amn Sills went to sleep, probably at 
about 2345 hours.  Amn Jackson left shortly thereafter at about 2400 hours.  I stayed for about 
another half an hour and left at about 0030 hours.   
 
When I left Amn Sills’ room, I just turned off the television and turned off the lights.  I did 
notice that she was asleep on the bed.  She was lying at the foot of the bed with a blanket on top 
of her.  I didn’t lock the door because I didn’t have a key.  It was not uncommon for me to leave 
the door unlocked when I left.  The door can only be locked from the outside with a key, 
although it can be locked from the inside by turning the lever.  Had I known what SrA Cohran 
was going to do, I would have woken Amn Sills up and had her lock the door. 
 
After I left the room, I did not come back that night.  I do not know what happened in the room.  
I have no idea if SrA Cohran came into Amn Sills’ room or not.  I wasn’t there.   
 
I know SrA Cohran.  I used to date him.  I don’t care for him much now.  Actually, I hate him, 
although not like I want him to die.  We dated for a few weeks in October and November of last 
year.  I thought he was a charming and nice guy.  He was very gentlemanly, and would buy me 
flowers and bring me candy.  We slept together on the second night that we dated.  It was a very 
emotional relationship for me.  He was my first serious boyfriend.  Then, I found out that he was 
cheating on me with another girl.  I found this out because other people told me.  When I 
confronted him, he became very angry and he called me a whore.  I think he is a piece of trash.  
No one saw our break-up, but it happened in my room.  I broke up with him.  If he says anything 
different, then he is a liar. 
 
Amn Sills was not awake before I left.  I am sure of that.  We were not talking then. 
 
It is true that SrA Cohran had hung out with our group of girls before.  It is also true that Amn 
Sills’ room was unlocked when I first got to it that night.  She left it unlocked for the girls.  I 
don’t know if she had ever told SrA Cohran that it was ok for him to come in the room.  I had 



never seen him in there by himself with her.  We had hung out as a group before, and we had 
gone to the mall and other places as a group together.  Amn Sills told me that he had been over 
during the end of April and beginning of May with others present, but not while I was there.  She 
knew I didn’t like him.  Actually, we had had many conversations about it, and I could never 
understand why she didn’t stop talking to him.  He is nothing but trouble.  Besides, Amn Sills 
should date A1C Fletcher.  I think he is very good looking and seems like a great guy.  I think 
Amn Sills is very pretty.  She is about 5 foot 3 inches.  SrA Cohran is only about 5 foot 5 inches.  
He is pretty short.   
 
I have tried to talk to Amn Sills about the incident.  She seems very upset about it, but she hasn’t 
shared a lot of details of it with me.  I do think that is unusual.  She said that she woke up, Red 
was fondling her, and she tried to kick him out.  She told me that the next day in the afternoon 
after she was interviewed by the police.  I don’t remember her mentioning anything to me about 
a torn shirt.  Maybe she forgot.  I am aware of her telling the shirt recently a lie.  I don’t know 
the details and do not whether it is true or not.  I think Amn Sills is a truthful person.  At last she 
has never lied to me that I know of. 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Ellsworth 
Air Force Base, 19 March 20XX. 
 
 
 

Rachel T. Hayes 
__________________________________ 
RACHEL T. HAYES 
 
I declare under penalty that the foregoing is a true and correct summary of the testimony of the 
witness.  Executed at Ellsworth Air Force Base, 19 March 20XX. 
 
 
 

 James K. Marlow 
__________________________________ 
JAMES K. MARLOW, Lt Col, USAFR 
Investigating Officer 



 

 

         DEPARTMENT OF THE AIR FORCE 
28P

TH
P SERVICES SQUADRON (ACC) 

 

                 14 April 20XX-1 
 
MEMORANDUM FOR AIRMAN JESSICA A. SILLS 
 
FROM:  28 FSS/CCF 
 
SUBJECT:   Letter of Reprimand 
 
1.  Yesterday you did not report to your duty station, The Pinetree Inn, at 0730 hours as 
scheduled.  When you finally did come to work at 1030 hours, you told me you were at a 
doctor’s appointment at the base hospital.  I have learned that this was a lie.  You later 
admitted you had actually overslept and lied because you were afraid you would get into 
trouble.  Your behavior constitutes both a failure to go as well as a false official 
statement—both of which can be charged as violations under the UCMJ.  
 
2.  You are hereby reprimanded!  Integrity is a fundamental tenet of the Air Force, and it 
is critical to those in positions of trust and responsible for handling money—like you!  It 
is understood that people will make mistakes in the Force Support Squadron; however, 
we have to be able to have 100% trust in everything that is said by our unit members.  It 
will now take significant effort on your part to regain the trust you have now lost.  Know 
that if these behaviors are repeated, they will result in swift and severe action being taken 
against you.  From this point on, you would do well to do everything possible to abide by 
Air Force standards.   
 
3. You should be ashamed.  You need to completely understand you are an integral part 
of a team and your actions reflect not just on yourself, but also on the flight.  You have a 
tremendous amount of potential and can contribute great things to our unit.  Get started 
immediately! 
 
4.  PRIVACY ACT STATEMENT.  AUTHORITY:  10 U.S.C. 8013.  PURPOSE:  To 
obtain comments or documents you desire to submit (on a voluntary basis) for 
consideration concerning this action.  ROUTINE USES:  Provide an opportunity to 
submit comments or documents for consideration.  If provided, the comments and 
documents you submit will become part of this action. 
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5.  DISCLOSURE:  Your written acknowledgment of receipt and signature are 
mandatory.  Any comments or documents you provide are voluntary.  You will hereby 
acknowledge receipt and return this Letter of Counseling to me within three (3) workdays 
of your receipt.  Any comments or documents that you wish to be considered concerning 
your Letter of Counseling will be included with your response. 
 
 
  
      U  DOUG BELLAMY 
      DOUG BELLAMY, MSgt, USAF 
      First Sergeant 
 
 
 
 
1P

st
P Ind, Amn Sills         

 
MEMORANDUM FOR MSgt Bellamy 
 

I acknowledge receipt of this letter on U__14 April 20xx-1.U  I have been advised of 
my rights under Article 31, UCMJ.  I understand that I have three duty days to submit 
comments.   
 
 
 

       U    Jessica A. Sills 
      JESSICA A. SILLS, AMN, USAF 
 
 
 
 
 
2P

nd
P Ind, MSgt Bellamy 

 
Member did / did not provide written matters within three days in response to the letter. 
 
 
 
      U  DOUG BELLAMY 
      DOUG BELLAMY, MSgt, USAF 
      First Sergeant 

Page 2 of 2 



DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS TWELFTH AIR FORCE (ACC) 

DAVIS-MONTHAN AIR FORCE BASE, ARIZONA 85707-4100 
 

 
SPECIAL ORDER   20 March 20XX 
AB-11 
 
A general court-martial is hereby convened.  It may proceed at Ellsworth Air Force Base, South 
Dakota, to try such persons as may be properly brought before it.  The court will be constituted 
as follows: 
 

MEMBERS 
   
LIEUTENANT COLONEL MATT ADKINS 28 MDSS ACC THIS STATION 
MAJOR TODD G. McGREADY  28 MUNS ACC THIS STATION 
MAJOR ROD CAMERON  28 CPTS ACC THIS STATION  
CAPTAIN TREVOR J. WHITEHILL  28 CS ACC THIS STATION 
CAPTAIN JOHN C. NOTTER  28 BW  ACC THIS STATION 
CAPTAIN CINDRA D. GRAF  28 MDG ACC THIS STATION  
FIRST LIEUTENANT BARBARA L. BLAKE  28 MDOS ACC THIS STATION 
SECOND LIEUTENANT TATE L. WHITENER 37 BS ACC THIS STATION 
  
 
 
 
  RANDALL M. SCHMIDT 
  Lieutenant General, USAF 
  Commander 
 
FOR THE COMMANDER  
 
 

Holly M. Stone 
 
HOLLY M. STONE, Colonel, USAF   DISTRIBUTION 
Staff Judge Advocate   1 - Ea Individual 

   1 - Ea Orgn 
   15 - 28 BW/JA 

 SO AB-11 



CHARGE I:  Violation of the UCMJ, Article 120 
 
     Specification:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States Air 

Force, 28th Medical Operations Squadron, did, at or near Ellsworth Air Force Base, 
South Dakota, on or about 6 January 20XX, fondle directly the breast and inner thigh 
of Airmen Jessica A. Sills, when he knew or reasonably should have known she was 
asleep, with an intent to gratify his sexual desires.   

.   
 
CHARGE II:  Violation of the UCMJ, Article 134 
 
      Specification 1:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States 

Air Force, 28th Medical Operations Squadron, did, at or near Ellsworth Air Force 
Base, South Dakota, on or about 6 January 20XX, wrongfully communicate to 
Airman Jessica A. Sills a threat to injure Airman Jessica A. Sills by stating, “Bitch, 
I'll knock your ass out,” or words to that effect, such conduct being prejudicial to 
good order and discipline in the armed forces and of a nature to bring discredit upon 
the armed forces. 

 
      Specification 2:  In that SENIOR AIRMAN ARTHUR L. COHRAN, United States 

Air Force, 28th Medical Operations Squadron, did, at or near Ellsworth Air Force 
Base, South Dakota, on or about 6 January 20XX, unlawfully enter the dormitory 
room of Airman Jessica A. Sills, such conduct being prejudicial to good order and 
discipline in the armed forces and of a nature to bring discredit upon the armed 
forces. 

 



DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

 
 
UNITED STATES   ) 
     ) 
v.     ) 
     )  Stipulation of Expected Testimony 
SRA ARTHUR L. COHRAN  ) 
FR040-40-4040   )  Dated: _XX March 20XX_______ 
28P

TH
P Medical Operations Squadron ) 

Ellsworth AFB, South Dakota ) 
_________________________________________________________________________ 
 
It is hereby stipulated and agreed, by and between the trial and defense counsel, with the express 
consent of the accused, that Airman Vidal Hill would testify substantially as follows: 
 
1.  My name is Airman Vidal Hill.  I work in the Control Center at the 28 Medical Group, 
Ellsworth Air Force Base, South Dakota.  I live at 240 North Ellsworth Road, #55, Box Elder, 
SD.   
 
2.  I have known SrA Arthur L. Cohran for approximately two years.  We are very close friends.  
On 5 January 20XX, I went to Amn Tynetta Buckner’s house to play cards.  There was a group of 
people there.  When I got there, SrA Cohran was already there.  I think I saw him drink one or 
two beers, but I am not sure if he drank at all.  We all played cards for a while and I drove Tony 
Perdue and SrA Cohran home.  SrA Cohran sat in the front seat.  I did not smell any alcohol on 
SrA Cohran’s breath, although SrA Cohran did look tired. 
 
3.  I dropped Tony Perdue off at his on-base house.  He lives there with his wife Amn Spring 
Perdue.  They live at 830 Verendrye Court.  We just said goodbye, have a good night, and stuff 
like that and then Tony went straight in his house.  Then I went to Building 5806 to drop SrA 
Cohran off.  On the way back we talked.  After I pulled up, I said goodbye, what time do you 
work, stuff like that.  We talked for a couple of minutes, and then he went in the dorm.  We 
talked no more than five or so minutes.  When I pulled out of the parking lot, it was 
approximately 0140 hrs in the morning.  I was surprised it was so late.   
 
 

Defense Counsel     Arthur L. Cohran 
______________________________  ______________________________ 
DEFENSE COUNSEL, Rank, USAF   ARTHUR L. COHRAN 
Defense Counsel     Accused 
 

Trial Counsel     Trial Counsel 
______________________________  ______________________________ 
TRIAL COUNSEL, Rank, USAF   TRIAL COUNSEL, Rank, USAF 
Trial Counsel      Trial Counsel 
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Court/Board Member Data Sheet 
(Base:  Ellsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
BLAKE, BARBARA L. 

Grade 
02 

Duty Title 
Nurse 

Organization (Unit/Office Symbol) 
28 MDOS 

Duty Phone 
Ext 5-0000 

Fax No. 
N/A 

Date of Birth 
1 March 20XX-24 

Date of Rank 
2 July 20XX-2 

TAFMSD 
14 May 20XX-4 

Date Assigned Station 
8 August 20XX-1 

DEROS 
Indef 

Rater  
Lt Colonel Scott Corcoran 

0BRater’s Position: 
28 MDOS/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with    OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with    OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal    (with    OLC) 
  National Defense Service Medal  (with    device) 
  AF Overseas Ribbon--Short   (with    OLC) 
  AF Overseas Ribbon--Long   (with    OLC) 
  AF Longevity Service Awd Ribbon (with    OLC) 
  AF NCO PME Graduate Ribbon  (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon(with    device) 
  AF Training Ribbon     (with    OLC) 

 
Others Not Listed Above:  Global War on Terrorism Service Medal 
 
Gender 
Female 

Race 
Black 

Marital Status 
Single 

No. of Children 
0 

Gender/Age of Children 
N/A 

Home of Record 
Chicago, IL 

Duty History - Last 3 assignments (include base and duty title) 
1.  Travis AFB, CA (nurse, pediatrics ward) 
2.   
3.   
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Brown University, Rhode Island (BN, nursing) 
2.   
Professional Military Education (include type and how completed)  
1.  ASBC (in-residence) 
2.        
3.        
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:  0 2.  Flying Evaluation Boards: 0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
Only two other nurses in Peds Clinic 
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Court/Board Member Data Sheet 
(Base:  Ellsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
CAMERON, ROD  

Grade 
04 

Duty Title 
Commander 

Organization (Unit/Office Symbol) 
28 CPTS 

Duty Phone 
5-1212 

Fax No. 
5-7543 

Date of Birth 
14 August 20XX-30 

Date of Rank 
1 December 20XX-3 

TAFMSD 
12 June 20XX-17 

Date Assigned Station 
17 March 20XX-1 

DEROS 
20 July 20XX-4 

Rater  
Col Jeffry F. Smith 

0BRater’s Position 
28 BW/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with      OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 2   OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with 2   OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with 2   OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with 2 OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon  (with     device) 
  AF Training Ribbon       (with    OLC) 

 
Others Not Listed Above:   GWOTS 
 
Gender 
Male 

Race 
Black 

Marital Status 
Married 

No. of Children 
3 

Gender/Age of Children 
M-15, M-12, F-5 

Home of Record 
Mississippi 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Maxwell AFB, AL – ACSC Student, in-residence 
2.  Yokota AB Japan – Division Chief, Comptroller Squadron  
3.  Peterson AFB CO – Executive Officer, Mission Support Group Commander 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Yale University, M.A. Public Administration 
2.  University of Mississippi, B.A. Journalism  
Professional Military Education (include type and how completed)  
1.  Air Command and Staff College - Seminar 
2.  Squadron Officer School - Correspondence 
3.  Keesler Noncommisioned Officer Academy - Residence 
4.  Osan Airman Leadership School - Residence 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  1 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   1 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Court/Board Member Data Sheet 
(Base:  Ellsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
McGREADY, TODD G.  

Grade 
04 

Duty Title 
Deputy Commander 

Organization (Unit/Office Symbol) 
28 MUNS 

Duty Phone 
5-2244 

Fax No. 
5-2245 

Date of Birth 
15 June 20XX-38 

Date of Rank 
1 April 20XX-3 

TAFMSD 
10 June 20XX-13 

Date Assigned Station 
25 June 20XX-3 

DEROS 
Indef 

Rater  
Lt Col Deborah J. Liddick 

0BRater’s Position 
28 MUNS/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with 2   OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 1 OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with 1 OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with    OLC) 
  National Defense Service Medal    (with 1device) 
 AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon (with    device) 
  AF Training Ribbon       (with    OLC) 

 
Others Not Listed Above:   Armed Forces Expeditionary Medal, GWOTE, GWOTS  
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
2 

Gender/Age of Children 
F-10, F-5 

Home of Record 
Florida 

Duty History - Last 3 assignments (include base and duty title) 
1.  Davis-Monthan AFB AZ, Executive Officer, Vice Wing Commander 
2.  Davis-Monthan AFB AZ, Section Commander, 355 Maintenance Squadron  
3.  Al Udeid AB, Maintenance Officer   
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Troy State University, MS International Relations 
2.  University of Arkansas, BA Mathematics 
Professional Military Education (include type and how completed)  
1.  ACSC (Correspondence) 
2.  SOS (Residence) 
3.  SOS (Correspondence) 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   0 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Court/Board Member Data Sheet 
(Base:  Ellsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
NOTTER, JOHN C.  

Grade 
03 

Duty Title 
Chief, Public Affairs 

Organization (Unit/Office Symbol) 
28 BW 

Duty Phone 
Ext 5-2345 

Fax No. 
Ext 5-2357 

Date of Birth 
25 December 20XX-29 

Date of Rank 
1 July 20XX-4 

TAFMSD 
12 June 20XX-8 

Date Assigned Station 
27 June 20XX-3 

DEROS 
Indef 

Rater  
Col Jeffry F. Smith 

0BRater’s Position 
28 BW/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with   OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 3 OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal    (with    OLC) 
  National Defense Service Medal  (with 1 device) 
  AF Overseas Ribbon--Short   (with    OLC) 
  AF Overseas Ribbon--Long   (with    OLC) 
  AF Longevity Service Awd Ribbon (with    OLC) 
  AF NCO PME Graduate Ribbon  (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon (with    device) 
  AF Training Ribbon     (with    OLC) 

 
Others Not Listed Above:   GWOT 
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
0 

Gender/Age of Children 
N/A 

Home of Record 
North Dakota 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Ellsworth AFB, SD, Executive Officer to Wing Commander 
2.  Travis AFB, CA, Community Development Division Chief, Public Affiars 
3.  Keesler AFB, MS, Military Training Manager  
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Univesity of Phoenix, M.S., Business Management 
2.  University of North Dakota, B.A. English Literature  
Professional Military Education (include type and how completed)  
1.  Squadron Officer School – Correspondence  
2.  Squadron Officer School – Residence 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   0 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Court/Board Member Data Sheet 
(Base:  Ellsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
WHITEHILL, TREVOR J. 

Grade 
03 

Duty Title 
Chief, Informations Systems 

Organization (Unit/Office Symbol) 
28 CS 

Duty Phone 
Ext 5-2020 

Fax No. 
5-2021 

Date of Birth 
11 Aug 20XX-33 

Date of Rank 
11 Jun 20XX-5 

TAFMSD 
3 Jun 20XX-9 

Date Assigned Station 
3 July 20XX-2 

DEROS 
Indef 

Rater  
Maj Eric Silbaugh 

0BRater’s Position: 
28 CS/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with    OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with    OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with    OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon  (with    device) 
  AF Training Ribbon       (with    OLC) 

 
Others Not Listed Above:   Global War on Terrorism Expeditionary Medal, Global War on Terrorism Service Medal 
Air Force Expeditionary Service Medal with Gold Border 
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
2 

Gender/Age of Children 
Female (1 mo), Male (2) 

Home of Record 
Topeka, KS 

Duty History - Last 3 assignments (include base and duty title) 
1.  Ramstein AB, Germany (OIC, Mission Support Systems Officer)  (20XX-5 to 20XX-2) 
2.  Minot AB, ND  (OIC, Base Network Control Center) (20XX-7 to 20XX-5) 
3.  Barksdale AFB, LA (B-52 Flight Engineer) (20XX-9 to 20XX-7) 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Embry-Riddle Aeronautical University (BA, Criminology) 
2.   
Professional Military Education (include type and how completed)  
1.  SOS by correspondence  
2.  Air and Space Basic Course in-residence  
3.        
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:  0 2.  Flying Evaluation Boards: 0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Court/Board Member Data Sheet 
(Base:  Elsworth AFB, SD) 

Current as of: 
Current Date 

Name (Last, First, MI) 
WHITENER, TATE L. 

Grade 
01 

Duty Title 
B1-B Pilot 

Organization (Unit/Office Symbol) 
37 BS 

Duty Phone 
Ext 5-0024 

Fax No. 
N/A 

Date of Birth 
14 Jan 20XX-24 

Date of Rank 
9 Feb 20XX-1 

TAFMSD 
9 Feb 20XX -1 

Date Assigned Station 
3 Jul 20XX-2 

DEROS 
Indef 

Rater  
Lt Col David W. Been 

0BRater’s Position: 
37 BS/CC 

1BAwards and Decorations 
  Meritorious Service Medal   (with    OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with    OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal    (with    OLC) 
  National Defense Service Medal  (with    device) 
  AF Overseas Ribbon--Short   (with    OLC) 
  AF Overseas Ribbon--Long   (with    OLC) 
  AF Longevity Service Awd Ribbon (with    OLC) 
  AF NCO PME Graduate Ribbon  (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon(with    device) 
  AF Training Ribbon     (with    OLC) 

 
Others Not Listed Above:   Air Force Expeitionary Medal 
 
Gender 
Male 

Race 
White 

Marital Status 
Single 

No. of Children 
0 

Gender/Age of Children 
N/A 

Home of Record 
Los Angeles, CA 

Duty History - Last 3 assignments (include base and duty title) 
1.  Laughlin AFB, TX (pilot trainee) 
2.   
3.   
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  San Diego State University, CA (BS in aeronautical engineering) 
2.   
Professional Military Education (include type and how completed)  
1.  Undergraduate Pilot Training 
2.        
3.        
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:  0 2.  Flying Evaluation Boards: 0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
None 
 
 

 
  

PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 



Morgan Witness Summary 
 
MSgt Tamara K. Morgan.  My name is MSgt Tamara K. Morgan.  I am the supervisor of the 
accused.  I have been in the Air Force approximately 16 years.  I have been at Ellsworth for the 
over two years.  I have supervised the accused for the entire time.  I have constantly been 
impressed with the accused’s duty performance.  Of the approximately 50 airmen I have 
supervised, I would rank SrA Cohran amongst the top 5.  He constantly performs his duties as a 
pediatric and surgical apprentice in a professional manner.  He has garnered the highest customer 
satisfaction rating of any of my current apprentices.  He always conducts himself in a calm and 
professional manner, and shows great care with the patients.  He is diligent and meticulous in 
eliciting and annotating patient histories.  I am aware that he has twice performed life-saving 
CPR on patients.  He is literally a life-saver.  I have an opinion of his good military character, 
and I think he has tremendous military character.  Anyone who performs at his level and saves 
people’s lives is an asset to the unit. 
 

MSgt Doug Bellamy Witness Summary 
 
MSgt Doug Bellamy -- My name MSgt Doug Bellamy.  I am the First Sergeant of the 28 Force 
Support Squadron.  I have held this position for the last two years.  I have been a First Sergeant 
for the last 12 years.  I have supervised well over 500 airmen during my career, and think that I 
have developed a keen ability to judge the character of others.  I know Amn Jessica Sills, who is 
in my unit.  I am aware of a number of incidents when she has been untruthful.  The first was 
told to me by another member of the squadron.  They heard that she cheated repeatedly on her 
tests during Technical School.  I was warned to keep an eye on her, which I did.  While it is true 
that her drawer at the Pinetree Inn, which is our lodging facility here at Ellsworth, was never off, 
I would personally count it every couple weeks.  I am also aware that she lied to me about an 
appointment at the hospital.  She claimed that she had an appointment when she was asked why 
she didn’t come to work and she said she had an appointment.  Knowing her to be a liar, I called 
over to the hospital.  At first they said she had an appointment, but after I did some more 
investigation and made a few more phone calls, I found out that the appointment had been 
canceled because the doctor was going TDY for a month.  I think that the victim is untruthful.  I 
have also talked to a few other people in her flight, and they also tell me that they think she is 
untruthful, too.  So I guess we have a liar in our squadron. 
 

Thomas Cohran Witness Summary 
 
Accused’s Father : 
 
My name is Thomas Cohran.  I am Red’s pappy.  I am aware of the charges in this case.  Red 
grew up in Gooberville, Florida, in the swamps of southern Florida. Red has three brothers and a 
younger sister. Red’s mom passed away when he was in elementary school.  Before Louise 
passed away, she was the star of our family-owned gator theme park.  She was the best gator 
wrestling performer in all the south.  When she developed cancer the family business went under 
without our star performer.   Red wanted to take over his momma’s act, but me and his momma, 
we wanted something better for him.  My mom moved back in with us and we tried the best that 
we could to raise Red and his brothers and sisters. It wasn’t easy.  Arthur was a good boy, and 
always got along good with his friends and school teachers.  They even nicknamed him “Red” 
because he was very shy and easily embarrassed – I guess his faced turned red a lot when people 
paid attention to him.  He started talking about the Air Force in high school and I really 
encouraged him.  I was happy when he said he was going to join the Air Force.  His mom 
would’ve been proud.  We went to his Basic Training Graduation in San Antonio, Texas and 
took pictures with Red in front of the Alamo.  He has told us on many occasions how much he 



enjoys working in the hospital and with the patients.  I know I’m his pappy, but I think Red has a 
lot of potential, and I know he can recover from this.  Thank ya’ll for lettin’ me talk, please go 
easy on my boy. 
 











































PROOF ANALYSIS EXERCISE INSTRUCTIONS - U.S. v. Cohran 
 
OBJECTIVES:  You have been provided a copy of the Report of Investigation (ROI) of Amn 
Arthur Cohran.  Utilize your Manual for Courts-Martial, Military Judges Benchbook, and case 
law research to analyze the facts given in the ROI and make recommendations as to all of the 
possible charges and specifications in the case.  Remember, the decisions and recommendations 
you make now will direct the course of this case for the trial and beyond.  Your research and 
analysis now are critical to ensuring later success.   
 
INSTRUCTIONS:  After generating a proof analysis to analyze the case, draft a succinct 
memorandum to your SJA recommending which charges and specifications should be preferred 
and your rationale.  You should begin envisioning your trial strategy and understanding of what 
witnesses will be critical and desirable at trial.  You may use the template from U.S. v. Thomas 
as a starting point but should not feel constrained by its particular content or format; it is an 
example only.  You need only complete a proof analysis for one specification, the sexual 
assault specification.  Your TC memo, however, should encompass all charges and 
specifications identified.    
 
DUE DATE:  The proof analysis and TC memo are due 6 August at 1700.  Submit them to your 
seminar instructor through CAPSIL.  You will have to manage your time to complete this 
exercise while preparing for sentencing in Thomas, just as you would have to in your base legal 
office.   
 

__________ 
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 DEPARTMENT OF THE AIR FORCE 
 THE AIR FORCE JUDGE ADVOCATE GENERAL’S SCHOOL 

 
 

MEMORANDUM FOR INTERMEDIATE SEXUAL ASSAULT LITIGATION COURSE, 
    EAST, 14-A ATTENDEES 

 
FROM:  The Judge Advocate General’s School 
 
SUBJECT:  Course Narrative Schedule, 3 – 5 February 2014  
 
This schedule is designed to assist you in preparing for each hour of instruction.  All lectures will 
be conducted at The Judge Advocate General’s (JAG) School, Bldg 694, Room 111, Cheney 
Auditorium unless otherwise indicated.  Advocacy Exercises will be conducted in the 
courtrooms.  During advocacy exercises you will play the role of trial or defense counsel as 
assigned.  It is essential that you prepare in advance for all exercises.  Duty uniform for the 
course is ABUs.  Classes will start promptly at the times indicated.  Students must be seated and 
prepared for each period.  Any absences must be reported immediately to the course director or 
the JAG School front office at 334-953-2802. 
 

UMONDAY, 3 FEBRUARY 2014 
 

0800-0830 WELCOME REMARKS AND ADMINISTRATIVE MATTERS  
 Col Kenneth M. Theurer, Commandant, JAG School 
 Capt Alex J. Rose, Course Director, Military Justice Division, JAG School 
 Capt Adam D. Bentz, Co-Course Director, Military Justice Division, JAG School 
 
0830-0920 JAJG/WASHINGTON DC PERSPECTIVE; STC – SVU 

INFRASTRUCTURE AND PROCEDURES (TC/SVC) (Large Courtroom) 
Lieutenant Colonel Brian Thompson, Chief, Senior Trial Counsel - SVU, 
Government Trial and Appellate Counsel Division JAJG, Joint Base Andrews, 
MD 
Maj Jennifer Holmes, Senior Trial Counsel – Special Victims Unit,  
Chief of Policy and Coordination, Joint Base Andrews, MD 

 
0830-0920 JAJD PERSPECTIVE; CURRENT ISSUES IN SEXUAL ASSAULT  
 CASES (DC) 

Col Daniel J. Higgins, Chief, Trial Defense Division, Joint Base Andrews, MD 
Lt Col Julie Pitvorec, Chief, Senior Defense Counsel, Joint Base Andrews, MD 

 
0920-0930 BREAK 
 
0930-1015 VICTIM INTERVIEW (TC/SVC) (Large Courtroom) 
 Maj Holmes and OSI Agent 
 
 

                                  

 
 
 



 

 

 

1015-1050 ADVOCACY EXERCISE (TC/SVC) – FETI INTERVIEW OF VICTIM 
(Courtrooms) 

 Maj Holmes, Capt Jacob Ramer and Capt Dane Horne, Senior Trial Counsel,  
 Maxwell AFB, AL 
 
0930-1020 COMPLAINING WITNESS INTERVIEWS (DC) 
 Maj Will Babor, Senior Defense Counsel, Joint Base Andrews, MD 
 
1020-1050 TRIAGING CASES AND WORKLOAD (DC) 
 Maj Babor 
 
1050-1100 BREAK 
 
1100-1200 WORKING WITH OSI (TC/SVC) (Large Courtroom) 
 Maj Homes and OSI Agent 
 
1100-1200 VOIR DIRE AND UCI IN SEXUAL ASSAULT CASES (DC) 
 Capt Andrew Norton, Senior Defense Counsel, Joint Base Langley-Eustis, VA  
 
1200-1300 LUNCH (TC/DC) 
 
1300-1345 CHARGING ARTICLE 120 CRIMES (TC) (Large Courtroom) 
 Maj Holmes 
 
1345-1420 CHARGING EXERCISE (TC) (Large Courtroom) 
 Maj Holmes, Capt Ramer, and Capt Horne  
 
1300-1420 DISCOVERY – OVERVIEW OF BRADY/GIGLIO/JENCKS ACT (SVC) 

(Small Courtroom) 
 Capt Luke Spencer, Special Victims’ Counsel, Hurlburt Field, FL 
 
1300-1350 COLLATERAL CONSEQUENCES (DC) 
 Maj Babor 
 
1350-1420 POST TRIAL ISSUES IN SEXUAL ASSAULT CASES (DC) 
 Maj Dominic S. Angiollo, Senior Defense Counsel, Joint Base Charleston, SC 
 
1420-1430 BREAK 
 
1430-1500 MOTION PRACTICE IN SEXUAL ASSAULT CASES (TC/SVC) 
 (Large Courtroom) 
 Capt Horne 
 
1430-1500 MOTION PRACTICE IN SEXUAL ASSAULT CASES (DC) 
 Maj Angiollo 
 

 
 



 

 

 

1500-1510 BREAK 
 
1510-1620 LITIGATING MRE 412-413 ISSUES (TC/SVC) (Large Courtroom) 
 Capt Ramer 
 
1510-1620 LITIGATING MRE 412-413 ISSUES (DC) 
 Maj Angiollo & Capt Vicki Marcus, Senior Defense Counsel, Hurlburt Field, FL 
 
1800-2000 ICEBREAKER (PAY AS YOU GO) 
 La Zona Rosa Mexican Restaurant 
 2838 Zelda Rd 
 Montgomery, AL  
 

UTUESDAY, 4 FEBRUARY 2014 
 

0750-0800 ADMINISTRATIVE UPDATE (TC/DC/SVC) 
 Capt Rose 
 
0800-0850 MRE 413 MOTION EXERCISE FROM MANCINI CASE (TC/SVC)  
 Assigned Rooms and Faculty 
 
0800-0850 SPEEDY TRIALS & PLEAS (DC) 
 Capt Marcus 
 
0850-0900 BREAK 
 
0900-0950 CHARACTER EVIDENCE (TC/DC/SVC) 
 Capt Rose 
 
0950-1000 BREAK 
 
1000-1050 CHARACTER EVIDENCE DRILLS (TC/DC/SVC) 
 Assigned Rooms and Faculty 
 
1050-1100 BREAK 
 
1100-1130 AIR FORCE CLEMENCY & PAROLE (TC) (Large Courtroom) 
 Capt Rose and Capt Bentz 
 
1100-1130 TECHNOLOGY IN THE COURTROOM (DC) 
 Capt Norton 
 
 
 
 
 

 
 



 

 

 

1100-1200 INTERACTING WITH THE MEDIA (SVC) (Small Courtroom) 
Col Dawn Hankins, Chief, Special Victims’ Counsel Program,  
Joint Base Andrews, MD 
Major Robert Wilder, Deputy Chief, Special Victims’ Counsel Program,  
Joint Base Andrews, MD  

 
1130-1200 WORKING WITH SENIOR TRIAL COUNSEL (TC) (Large Courtroom) 
 Capt Ramer and Capt Horne 
 
1130-1200 WORKING WITH SENIOR DEFENSE COUNSEL (DC) 
 Col Higgins and SDC Panel 
 
1200-1300 LUNCH  
 
1300-1430 THEME BUILDING IN SEXUAL ASSAULT CASES (TC/SVC) (Large 

Courtroom) 
 Lt Col Thompson, Maj Holmes, Capt Ramer, and Capt Horne 
 
1300-1430 OPENING/CLOSING IN SEXUAL ASSAULT CASES (DC) 
 Lt Col Pitvorec, and Capt Mike O’Mara, Senior Defense Counsel, Maxwell AFB,  
 AL 
 
1430-1440 BREAK 
 
1440-1540 EFFECTIVE CROSS EXAMINATION (TC/SVC) (Large Courtroom) 
 Lt Col Thompson 
 
1440-1540 EFFECTIVE CROSS EXAMINATION (DC) 
 Lt Col Pitvorec, Capt Marcus, and Capt O’Mara 
 
1540-1550  BREAK 
 
1550-1630 SEXUAL ASSAULT LAW APPELLATE UPDATE (TC/DC/SVC) 
 Capt Horne 
 

UWEDNESDAY, 5 FEBRUARY 2014 
 

0750-0800 ADMINISTRATIVE UPDATE (TC/DC/SVC) 
 Capt Rose 
 
0800-0850 EXPERTS IN SEXUAL ASSAULT CASES (TC/SVC) (Large Courtroom) 
 Dr. Nancy Slicner, Forensic Psychologist 
 
0800-0825 WORKING WITH SPECIAL VICTIM’S COUNSEL (DC) 

Capt Norton and Capt Benjamin H. DeYoung, Special Victims’ Counsel,  
Dover AFB, DE 

 
 



 

 

 

 
0825-0850 SENTENCING IN SEXUAL ASSAULT CASES (DC) 
 Capt Norton 
 
0850-0900 BREAK 
 
0900-0950 EXPERTS IN SEXUAL ASSAULT CASES (DC) 
 Dr. Slicner 
 
0900-0950 WORKING WITH SPECIAL VICTIMS’ COUNSEL (TC/SVC) 
 (Large Courtroom) 

Capt Bentz and Capt Natasha Fitzsimmons, Special Victims’ Counsel,  
Joint Base McGuire-Dix-Lakehurst, NJ 

 
0950-1000 BREAK 
 
1000-1050 ENHANCING THE SENTENCING CASE (TC/SVC) (Large Courtroom) 
 Capt Horne 
 
1000-1050 EXPERTS IN SEXUAL ASSAULT CASES WORKSHOP (DC) 
 Dr. Slicner & SDCs 
 
1050-1100 BREAK 
 
1100-1200 PROFESSIONAL RESPONSIBILITY AND THE LITIGATOR 

(TC/DC/SVC) 
 Maj Tracy Park, Professional Outreach Division, JAG School 
 
1200-1215 END OF COURSE CRITIQUE 

   
 

 
 
 
 
KENNETH M. THEURER, Colonel, USAF 
Commandant 

 
 



 

 
 

 DEPARTMENT OF THE AIR FORCE 
 THE AIR FORCE JUDGE ADVOCATE GENERAL’S SCHOOL 

 
 

MEMORANDUM FOR INTERMEDIATE SEXUAL ASSAULT LITIGATION COURSE, 
    EUROPE, 14-B ATTENDEES 

 
FROM:  The Judge Advocate General’s School 
 
SUBJECT:  Course Narrative Schedule, 28 – 30 April 2014  
 
This schedule is designed to assist you in preparing for each hour of instruction.  All lectures will 
be conducted at The USAFE Conference Center (UCC), building 306A, Ramstein AB, Germany.  
Room assignments for all instruction and exercises will be posted at the UCC.  During advocacy 
exercises you will play the role of trial or defense counsel as assigned.  It is essential that you 
prepare in advance for all exercises.  Duty uniform for the course is ABUs.  Classes will start 
promptly at the times indicated.  Students must be seated and prepared for each period.  Any 
absences must be reported immediately to the course directors, Maj Alex Rose or MAJ Adam 
Kersey. 

 
UMONDAY, 28 APRIL 2014 

 
0800-0830 WELCOME REMARKS AND ADMINISTRATIVE MATTERS  
 Maj Alex J. Rose, Course Director, Military Justice Division, JAG School 

MAJ Adam W. Kersey, Course Director, Military Justice Division,  
JAG School 

 
0830-0920 JAJG/WASHINGTON DC PERSPECTIVE; STC – SVU 

INFRASTRUCTURE AND PROCEDURES (TC/SVC) 
Instructors:  Col Don Christensen, Chief, Government Trial and Appellate 
Counsel Division (JAJG), Joint Base Andrews, MD and Lt Col Brian Thompson, 
Chief, Senior Trial Counsel – SVU (JAJG), Joint Base Andrews, MD 
 

0830-0920 JAJD PERSPECTIVE; CURRENT ISSUES IN SEXUAL ASSAULT  
 CASES (DC) 

Instructors:  Col Daniel J. Higgins, Chief, Trial Defense Division, Joint Base 
Andrews, MD and Lt Col Julie Pitvorec, Chief, Senior Defense Counsel,  
Joint Base Andrews, MD  

 
0920-0930 BREAK 
 
0930-1015 VICTIM INTERVIEW (TC/SVC)  
 Instructor:  Lt Col Thompson  
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1015-1050 ADVOCACY EXERCISE (TC/SVC) – FETI INTERVIEW OF VICTIM  
Instructors:  Col Christensen, Lt Col Thompson, Maj Benjamin A. Beliles and 
Capt Jeremey D. Gehman, Senior Trial Counsel, Ramstein AB, Germany 

 
0930-1050 COMPLAINING WITNESS INTERVIEWS AND FETI INTERVIEW 

TECHNIQUES (DC) 
Instructors:  Maj Shane A. McCammon, Senior Defense Counsel, Lakenheath 
AB, United Kingdom (lead instructor), with Maj Reggie D. Yager, Senior 
Defense Counsel, Ramstein AB, Germany, and Maj Andrew Norton, Senior 
Defense Counsel, Joint Base Langley-Eustis, VA 

 
1050-1100 BREAK 
 
1100-1200 WORKING WITH OSI (TC/SVC)  
 Instructors:  Maj Beliles and Capt Gehman 
 
1100-1130 OVERVIEW OF SEXUAL ASSAULT CASES (DC) 
 Instructors:  Col Higgins and Lt Col Pitvorec 
 
1130-1200 REVERSE ENGINEERING THE SEXUAL ASSAULT CASE (DC) 
 Instructor:  Lt Col Pitvorec 
 
1200-1300 LUNCH (TC/DC/SVC) 
 
1300-1345 CHARGING ARTICLE 120 CRIMES (TC)  
 Instructor:  Lt Col Thompson 
 
1345-1420 CHARGING EXERCISE (TC)  
 Instructors:  Lt Col Thompson, Maj Beliles and Capt Gehman  
 
1300-1420 DISCOVERY – OVERVIEW OF BRADY/GIGLIO/JENCKS ACT (SVC)  

Instructor:  Col Dawn Hankins, Chief, Special Victims’ Counsel Program,  
Joint Base Andrews, MD 

 
1420-1430 BREAK (TC/SVC) 
 
1430-1500 MOTION PRACTICE IN SEXUAL ASSAULT CASES (TC/SVC) 
 Instructor:  Capt Gehman 
 
1300-1450 MOTION PRACTICE IN SEXUAL ASSAULT CASES: UCI; MREs 412, 

413, AND 513 (DC) 
 Instructor:  Maj Yager 
 
1450-1500 BREAK (DC) 
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1500-1530 VOIR DIRE IN SEXUAL ASSAULT CASES (DC)  
 Instructors:  Maj Norton (lead), with Maj Yager and Maj McCammon  
 
1500-1510 BREAK (TC/SVC) 
 
1510-1620 LITIGATING MRE 412-413 ISSUES (TC/SVC)  
 Instructor:  Maj Beliles 
 
1530-1600 OPENING STATEMENTS IN SEXUAL ASSAULT CASES (DC) 
 Instructor:  Maj Norton 
 
1600-1610 BREAK (DC) 
 
1610-1700 SPEEDY TRIALS AND PLEAS (DC) 
 Instructor:  Maj Yager 
 
1620-1630 BREAK (SVC) 
 
1630-1700 COMMUNICATING WITH CONVENING AUTHORITIES, SJAs AND 

AFOSI (SVC) 
 Instructor:  Col Hankins 
 
1830-2030 ICEBREAKER  
 Deutches Haus Restaurant 
 Ramstein AB, Germany 
  

UTUESDAY, 29 APRIL 2014 
 

0750-0800 ADMINISTRATIVE UPDATE (TC/DC/SVC) 
 Maj Rose 
 
0800-0850 MRE 413 MOTION EXERCISE FROM MANCINI CASE (TC/SVC)  
 Assigned Rooms and Faculty 
 
0800-0850 EFFECTIVE CROSS EXAMINATIONS (DC) 
 Instructors:  Maj McCammon (lead), with Maj Yager and Maj Norton 
 
0850-0900 BREAK 
 
0900-0930 CHARACTER EVIDENCE (TC/DC/SVC) 
 Instructor:  Maj Rose 
 
0930-0940 BREAK 
 
0940-1030 CHARACTER EVIDENCE DRILLS (TC/DC/SVC) 
 Assigned Rooms and Faculty 
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1030-1040 BREAK 
 
1040-1110 AIR FORCE CLEMENCY & PAROLE (TC/SVC)  

Instructor:  Ms. Paula McCarron, Chief, Clemency, Corrections and Officer  
Review Division, Joint Base Andrews, MD 

 
1040-1200 CLOSING ARGUMENT AND USE OF TECHNOLOGY IN THE 

COURTROOM (DC) 
 Instructors:  Maj Norton (lead), with Maj Yager and Maj McCammon 
 
1110-1200 INTERACTING WITH THE MEDIA (SVC)  

Instructor:  Col Hankins 
 
1110-1200 WORKING WITH SENIOR TRIAL COUNSEL (TC)  
 Instructors:  Maj Beliles and Capt Gehman 
 
1200-1300 LUNCH  
 
1300-1430 THEME BUILDING IN SEXUAL ASSAULT CASES (TC)  
 Instructors:  Col Christensen, Lt Col Thompson, Maj Beliles and Capt Gehman 
 
1300-1430 CASE MANAGEMENT, REGIONAL RESPONSIBILITES, CASE 

DEBRIEFS AND UTILIZING THE REGIONAL SVP (SVC) 
 Instructor:  Col Hankins 
 
1300-1345 COLLATERAL CONSEQUENCES (DC) 
 Instructor:  Lt Col Pitvorec 
 
1345-1430 POST TRIAL ISSUES (DC) 
 Instructor:  Maj Yager 
 
1430-1440 BREAK 
 
1440-1530 SEXUAL ASSAULT LAW APPELLATE UPDATE (TC/DC/SVC) 
 Instructor:  Col Christensen 
 
1530-1540 BREAK (TC/DC/SVC) 
 
1540-1630 EFFECTIVE CROSS EXAMINATION (TC/SVC)  
 Instructor:  Col Christensen 
 
1540-1630 AIR FORCE CLEMENCY AND PAROLE (DC) 
 Instructor:  Ms. McCarron 
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UWEDNESDAY, 30 APRIL 2014 
 

0750-0800 ADMINISTRATIVE UPDATE (TC/DC/SVC) 
 Maj Rose 
 
0800-0920 EXPERTS IN SEXUAL ASSAULT CASES (DC)  
 Instructor:  Dr. James Meredith, Forensic Psychologist 
 
0800-0850 WORKING WITH SPECIAL VICTIMS’ COUNSEL (TC/SVC) 
 Instructors:  Maj Belilies and Capt Micah L. Smith, Special Victims’ Counsel, 

RAF Lakenheath, United Kingdom  
 
0850-0900 BREAK (TC/SVC) 
 
0900-0950 ENHANCING THE SENTENCING CASE (TC/SVC)  
 Instructor:  Capt Gehman 
 
0920-0930 BREAK (DC) 
 
0930-1020 WORKING WITH SPECIAL VICTIM’S COUNSEL (DC) 

Instructors:  Maj Yager and Capt Kelly J. Adams, Special Victims’ Counsel, 
Ramstein AB, Germany 

  
0950-1000 BREAK (TC/SVC) 
 
1000-1050 EXPERTS IN SEXUAL ASSAULT CASES (TC/SVC) 
 Instructor:  Dr. Meredith 
 
1020-1050 SENTENCING (DC) 
 Instructor:  Maj McCammon 
 
1050-1100 BREAK 
 
1100-1200 PROFESSIONAL RESPONSIBILITY AND THE LITIGATOR 

(TC/DC/SVC) 
 Instructor:  Maj Rose 
 
1200-1215 END OF COURSE CRITIQUE 

   
 

 
 
 
 
KENNETH M. THEURER, Colonel, USAF 
Commandant 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 
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 JAJG Perspective & 
Introduction 

 

 
 

Government Trial and Appellate Counsel Division (AFLOA/JAJG) 
Air Force Legal Operations Agency 

Col Don Christensen 
Lt Col Brian Thompson 

Maj Mark Rosenow 
Capt Jeff Starnes 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Who we are 

What we do for you 
Reach back and look forward 

An approach for this week 
 Interactive and open-ended 
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Reporting 

Investigation 

Pre-Trial 

Trial 

Post-trial 

Prevention & 
Response 

Immediate 

All phases of 
a court-
martial 

§1701 – Add Crime Victims’ Rights Act to 
UCMJ 

§1703 – Eliminate SOL for sexual assault 
and sexual assault of a child 

§1704 – DC must go through TC to 
interview victim 

§1707 – Repeal of consensual sodomy 

§1711 – Prevention of entry into service of convicted sex 
offenders 

§1712 – Expedited transfer for USCG 

§1713 – Guidance on transfer of an accused 
following an allegation of sexual assault 

§1714 – Expanded whistleblower protection  
(e.g., broadens unfavorable personnel actions and covered communications) 

§1715 – IG investigation of retaliation claims in sexual assault and sexual harassment cases 

§1721 – Verification of command climate 
surveys 

§1722 – Shortened RSP deadline 

Effective 
dates 

25 Apr 14 
(120 days) 

24 Jun14 
(180 days) June 2014 

26 Dec 14 
(1 year) 

§1709 – Service regulations to prohibit retaliation against members who report a criminal offense  

§1725 – Min. requirements for SAPR personnel 

§1725 – SANE availability at MTFs 

§1733 – Review of SAPR training 
§1741 – Report to Congress  on need for specific UCMJ article regarding prohibited relationships with 

recruits and trainees 

§1702 – Complete revision to commander’s authority 
to take post-trial action 

§1705 – Mandatory GCM jurisdiction for penetration offenses §1705 – Mandatory dismissal for DD for penetration offense convictions 

§1706 – Victim participation in clemency 
phase 

§1708 – Elimination of “character and military service 
of accused” as a factor in disposition decision 

§1709 – Report due on establishing a new punitive article for retaliation offenses 

§1716 – Special Victims Counsel requirement 

§1732 – SecDef review of MCIO investigative practices  

§1734 – SecDef review of retention of, and access to, 
evidence and records relating to sexual assault  

§1741 – Regs on inappropriate conduct with recruits and trainees (mandatory separation processing) 

§1743 – SecDef policy on use of 8-day incident 
report for alleged sexual assaults  

§1731 – Additional RSP duties 

§1701 – Crime Victims’ Rights Act 
implementing regulations 

§1702 – Complete revision of Article 32 
(now a probable cause “preliminary hearing”) 

§1742 – Immediate referral of sexual assault allegations  to MCIO 

§1723 – 50 year retention of restricted reports 

§1724 – NG & Reserve access to SARCs 

§1726 – Added DOD SAPRO responsibilities 

§1735 – SecDef review of how sexual 
harassment is handled (EO vs. SAPRO?) 

§1744 – Review of decisions not to refer 
sexual assaults 

§1745 – Inclusion and command review of 
records of sex-related offenses 

§1746 – Service Academy initial SAPR training 

§1747 – Completion of SF 86 by sexual assault 
victims 

§1751 – Sense of Congress on command climate free of retaliation for allegations of sexual assault  

§1752 – Sense of Congress on disposition of sex offenses via court-martial §1753 – Sense of Congress on discharge in lieu of court-martial 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

The Week 

 Victim interviews (today) 

 Working with OSI (today) 

 Charging decisions (today) 

 Motion practice (today) 

 Litigating M.R.E. 412 & 413 (today) 

 Working with STCs (tomorrow) 

 Theme building (tomorrow) 

 Appellate update (tomorrow) 

 Effective Cross-examination (tomorrow) 

 Working with SVCs (Wednesday) 

 Enhancing Sentencing (Wednesday) 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

 AFLOA/JAJM 
Lt Col Mike Lewis 
Maj Dan Mamber 

Capt Allison DeVito  

FY14 NDAA Update 

 
 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 33 total sections of NDAA 
 Focus of webcast – Top 19 provisions – split discussion of 

Section 1702 (Art 32 and Art 60). 
 Two slides at end for less relevant provisions for this webcast 

 Three presenters…divide and conquer the provisions 
 Round 1 – consensual sodomy, retaliation, SecAF/GCMCA 

reviews, and Art 32 
 Round 2 – Capt DeVito – provisions related to victims 
 Round 3 – Maj Mamber – Investigators, interviews, Art 60 

 Slides complement prior JAJM NDAA products done 
by implementation date and by section # 
 

 
 

  

As of:  2 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1707  
Modify Article 125 

 BLUF:  Repeal Consensual Sodomy Offense 
 What will change eventually 
 Pt IV, MCM 

 Issues being addressed now  
 How to handle consensual sodomy offenses before 26 Dec 13 

 Future Issues 
 Animal Abuse – proposed new offense under Art 134 to cover bestiality 
 Perhaps a push for a full repeal of Art 125 (as Art 120 rape can cover 

forcible sodomy) 

As of:  3 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Sections 1714, 1715  
Retaliation 

 BLUF: Retaliation protections increased across the board 
 1714  
 New prohibited personnel action – significant change in mbr’s duties 
 New protected communication – when member “perceived” as making 

a communication 
 Mbr has 1 year to file, up from 60 days 
 BCMR legal assistance: “unusually complex” to member “benefits” 

 1715 – IG must investigate related to Art 120 and 120a/b/c 
 What may change eventually:   
 AFI 51-504; AFI 36-2603; AFI 90-301, DoDD 7050.06 

As of:  4 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1709 
Retaliation Part 2 

 
 BLUF – New regulations making retaliation punishable Art 92 
 What may change eventually:   
 AFI 90-301, DoDD 7050.06 

As of:  5 

120 Days (25 Apr 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1744 
Review of Non-Referral of SA 

 BLUF:  New SecAF, GCMCA review - SA cases not referred 
 Penetration offenses rape/sex assault/forcible sodomy/attempts 
 SecAF review – rare – Art 34 advice recommends referral, GCMCA 

declines – route like a RILO for now 
 Superior GCMCA review – often – both Art 34 advice and GCMCA 

agree that referral should not happen 
 Don’t dismiss specs without coordinating with reviewing office SJA 
 Watch the speedy trial clock 
 Be sensitive to UCI concerns 
 Sample letters coming to Virtual MJ Deskbook 

 What may change eventually 
 RCM 306, 407, AFI 51-201 

As of:  6 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1702 (Part I) 
Article 32 

 BLUF:  Preliminary hearing vs. thorough, impartial investigation 
 Hearing Scope:  probable cause, jurisdiction, form of charges, 

recommendation as to disposition 
 Recorded (not transcribed), shall be made available to victim on request   
 Victim (mil or civ) cannot be compelled to testify…shall be declared 

unavailable 
 DC presentation of evidence/cross – limited…relevant to purpose of hearing 
 Hearing officer (no longer an IO):  JAG, senior to GR/DC whenever 

practicable 
 What may change eventually 

 RCM 405, AFI 51-201, AFLOA JAJM Art. 32 Guide 
 Future issues:  Depositions; How “scope” really changes hearings 

1 Year (26 Dec 14)  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

 AFLOA/JAJM 
Capt Allison DeVito  

Chief, Policy for Victims and 
Witnesses 

FY14 NDAA 
Victim Issues 

 
 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1701 
Victims’ Rights 

BLUF:  Incorporates all 8 Crime Victims’ Rights Act 
rights into UCMJ as Article 6b 
Applies to ALL victims of crime 
Which of the rights are “new”? 
 The right to be reasonably heard at pretrial confinement, 

sentencing, and clemency/parole proceedings 
 The right to proceedings free from unreasonable delay 

  

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1701 
Victims’ Rights 

  

1 Year (26 Dec 14) 
Implementation guidance (MCM changes) and the 

establishment of an enforcement mechanism are not due 
until 26 Dec 14 
Rather than an enforcement mechanism through a military 

court, SecDef will establish an enforcement mechanism 
Designation of an authority in each service to receive and 

investigate complaints 
Availability of disciplinary  sanctions for “willful or wanton” 

failure to comply with requirements related to victims’ rights 

  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1706 
Participation by Victim at Clemency 

 BLUF:  Victim has a right to submit written matters to Convening 
Authority for consideration 

 Applies to ALL victims of crime for any case in which findings and 
sentence have been adjudged for an offense that involved the victim 

 The AF already implements this provision right?  Yes, but… 
 Current AF practice requires victims to submit statements prior to receiving the 

ROT; victim’s statement is then served on  ACC at the same time as the ROT as 
an attachment to the SJAR. 

 Under the change victims will have 10 days from receiving the ROT and SJAR to 
submit their victim impact statement. 

 What will change? 
 Executive Order to add new RCM 1105A 

180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1716  
Special Victims’ Counsel 

 BLUF:  Expands qualifying offenses from current AF SVC Program 
(victims of 120, 125, and attempts thereof) to victims of Articles 120a 
- Stalking, 120b - Rape and sexual assault of a child, and 120c – Other 
sexual misconduct.  Biggest change is representing child victims. 

 Eligibility remains tied to 10 U.S.C. § 1044 (eligibility for legal 
assistance).  Pure civilians without any military affiliation are NOT 
eligible. 

 New substantive areas for AF SVCs include advising victims on civil 
litigation against parties other than DoD and potentially assisting with 
applications for veterans’ benefits. 

 What will change? 
 AFI 51-504 and AFI 51-201 
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180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1713 
Reassignment of Accused 

 BLUF:  SecDef may provide guidance for CCs regarding their 
authority to reassign alleged offenders of Arts. 120, 120a, 120b, 120c, 
125, and attempts thereof 

 No new authority for CCs (they already had the ability to PCA or PCS 
an ACC). 

 What’s being done? 
 14 Aug 13 – SecDef directed services to implement policy on 

administrative reassignment/transfer of ACC by 1 Jan 14 
 AFGM to AFI 36-2110, Assignments, expected soon 
 AFI 36-6001, Sexual Assault Prevention and Response Program, 

will also be revised 
As of:  13 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1723 
Retention of DD Forms 2910 and 2911 

14 

Immediately (26 Dec 13) 
 BLUF:  DD Form 2910, Victim Reporting Preference Statement, and 

DD Form 2911, DoD Sexual Assault Forensic Examination Report, 
must be retained for 50 years for both Unrestricted and Restricted 
Reports. 

 What’s new? 
 Under current DoD policy, the DD Forms 2910 and 2911 are retained for 50 years 

for Unrestricted Reports and victims who made a Restricted Report had to request 
for it to be retained for 50 years (otherwise it was retained for 5 years).   

 The provision standardizes retention to 50 years for both types of reporting. 

 What’s being done? 
 Revisions to DoDI 6495.02, Sexual Assault Prevention and Response Program 

Procedures and AFI 36-6001, Sexual Assault Prevention and Response Program  
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1747 
SF 86 

15 

Immediately (26 Dec 13) 
 BLUF:  Members completing SF 86 shall be instructed to answer “no” 

to question 21 with respect to consultation with a healthcare 
professional if the member is a victim of a sexual assault and the 
consultation occurred with respect to an emotional or mental health 
condition strictly in relation to the sexual assault. 

 What’s new? 
 Nothing.  This change was implemented in 2013 and this instruction to personnel 

has been updated  
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

 AFLOA/JAJM 
Maj Dan Mamber  

Chief, Joint Service Policy  
and Legislation 

FY14 NDAA 
Round 3 

 
 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1703 
Modify Article 43(a) 

 BLUF:  Eliminate SOL for  
 Sexual assault (120(b)), and  
 Sexual assault of a child (Art. 120b(b)) 
 

 No additional implementation required 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1732 
MCIO Response to Allegations 

 BLUF:  SecDef review of & uniform policy for MCIO 
response to allegations of UCMJ violations 

 Review       
 Include MCIO’s ability to make recommendations regarding whether an 

allegation appears founded or unfounded 

 Policy    
 Implement uniform policy (once SecDef review is complete), to extent 

practicable, regarding use of case determinations to record the results of 
investigations 

 Likely no effect to legal AFIs 

18 

180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1742 
Forward SA Report to MCIO 

 BLUF:  Upon report of a “sex-related offense” against a CC’s troop, CC 
must immediately forward the report to MCIO 

 DoDI 6495.02, encl 5, para 3.h(1) already requires 
CCs immediately refer all allegations to MCIO 
 Implemented in AFI 36-6001, para 2.12.1 
 Existing instructions refer to “sexual assaults” 
 May need to modify Instructions to reflect “sex-related offense” 

language 

As of:  19 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1704 
Modify Article 46 

 BLUF:   
 DC must request to interview victims of “sex-related offenses” through 

TC 
 If requested, SA victims have the right to have SVC/VA/TC present 

during interview  

 Applies to victims of Arts. 120, 120a, 120b, 120c, 125, 80 
 Obligation attaches upon notice by TC that TC intends to call 

victim as witness at Art. 32 hearing or C-M. 
 What may eventually change: 
 RCM 701, 703, 405; AFI 51-201 

  

As of:  20 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1708 
Character of Accused 

 BLUF:  Strike factor (J) from discussion under RCM 306(b) 
 

 Doesn’t actually change anything 
 

 What may eventually change: 
 Discussion to RCM 306(b) – factor (J), (K)? 

As of:  21 

180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1705 
Modify Article 56 

 BLUF: 
 Mandatory DD for certain SA convictions 
 Mandatory GCM for certain SA charges 

 
 Applies to Rape or SA (Art. 120), Rape or SA of child (Art. 

120b), Forcible sodomy (Art. 125), Attempts (Art. 80) 
 

 What may eventually change: 
 Punishment - Pt IV, paras. 45(e), 45b(e), 51(e) 
 Jurisdiction - RCM 201(f)(1,2); AFI 51-201 

As of:  22 

180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1702 (Part II) 
Modify Article 60 

 BLUF: 
 Restrict CA authority to affect findings and sentence at clemency 
 CA required to include written justification of any changes in ROT 

 Qualifying offenses: 
 Findings –  

 Max confinement <2 yrs 
 Adjudged sentence = <6 mos confinement & no punitive discharge 
 Never for rape or SA (120), 120b, 125, other offenses specified by SecDef 

 Sentence – Adjudged sentence = <6 mos confinement & no punitive discharge 
 Exceptions – “substantial assistance” in investigation/prosecution of another accused 
  – PTA (but for mandatory minimum, only to reduce DD to BCD) 

 What may eventually change:   
 RCM, Chap. XI, AFI 51-201 

180 Days (24 Jun 14) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Section 1745 
Notation in Personnel Records 

 BLUF:  Information of CM conviction, NJP, admin action for 
“sex-related offense” must be noted in a member’s personnel 
record 

 “Sex-related offense” remains undefined 
 What may eventually change: 
 AFI 36-2907 (UIF) 

Immediately (26 Dec 13) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 

 AFLOA/JAJM 
Lt Col Mike Lewis  

Chief, Military Justice Division 

FY14 NDAA 
Reports/Misc 

 
 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Reporting 

 HASC/SASC Reports 
 1709(c)  - retaliation punitive article - 24 Apr 14 
 1725(c) – trg/qualifications of SAPR positions – 24 Apr 14 
 1733(c) – review adequacy of SAPR trg/education – 25 Apr 14 
 1734(b) – retention/access to SA evidence as required by FY12 NDAA 

Sec 586 – 24 Jun 14 
 1741(d) – punitive article UPR – training/recruiting/MEPS – 24 Jun 14 
 

 Command Reporting 
 1743 – 8 day incident report – First O-6 and GO of victim/ offender; 

adds mandatory post-incident actions – 24 Jun 14 
 

As of:  26 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Miscellaneous Provisions 

 1711 – no commission/enlistment if civilian SA conviction 
 1712 – expand expedited transfer pgm to Coast Guard victims 
 1721 – track climate assessments initial and annual  
 1722 – Response System Panel (RSP) – 12 mos to report  
 1724 – ANG/Reserves timely access to SARCs 
 1725 – Min Qual SARCs/VAs/SANEs; SANE assigned/avail 
 1731 – RSP and follow-on Judicial Panel study new areas 

(remove CC, restr rpt database, clemency process after appeal)  
 1735 – Review EO role in sexual harassment cases 
 1741 – Mandatory admin D/C – UPR recruiter/training CM/NJP 
 1746 – Trg at service academies – initial; annual 

As of:  27 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Other JAJM NDAA Products 

 Virtual Military Justice Deskbook 
 Section 1 – Military Justice Basics 
 FY14 NDAA Implementation Schedule – ordered by implementation 

date 
 BBP – FY14 NDAA – ordered by Section # 

 

As of:  28 
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Questions? 

 
Virtual MJ Deskbook 

https://aflsa.jag.af.mil/apps/jade/collaborate/course/view.php?id=1142 
Michael.A.Lewis11.mil@mail.mil 

(240) 612-4821 (DSN 612) 
Daniel.C.Mamber.mil@mail.mil 

(240) 612-4828 (DSN 612) 
Allison.A.DeVito.mil@mail.mil 

(240) 612-4825 (DSN 612) 
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 Victim Interviews 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Understanding victims 

 Initial meeting 

 Preparing for the interview 

Conducting the interview 
 Let the victim talk 

 Follow up 

 

2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

FETI 

 Forensic Experiential Trauma Interview 
 The goal 
 The handout 

 EXERCISE 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

4 
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 Working with OSI 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Our combined purpose 

Day to day 

 In a given case 

 Preparing for testimony 
Keep them in the pretrial preparation loop 

 The view from HQ 

 

2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

3 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Policy Guidelines 

AFI 51-201 

 13.11.2  Coordination with AFOSI. SJAs should develop local procedures with their servicing AFOSI detachment commander 
to coordinate with agents as early as possible in the investigative stages of a case. 

 13.26. General Provision.  An effective military justice process starts with a timely, thorough, and accurate investigation. JA and investigative 
personnel, particularly AFOSI, must develop a collaborative relationship focused on integrating investigative efforts and the legal process. The 
goal is thorough, case-ready Reports of Investigation (ROIs), robust litigation preparation, and timely resolution of military justice cases. 
Although the remainder of this Section applies primarily to AFOSI and JA procedures, SJAs will establish local procedures to implement these 
goals for all investigations.  

 13.27. Initial Process. An effective team approach starts at the beginning of the military justice process. In matters involving alleged violations of 
the UCMJ or where MEJA may apply, the AFOSI detachment will notify the local JA when substantive criminal investigations are initiated. At a 
minimum, the SJA will designate an attorney to provide initial counsel to the AFOSI case agent on the new investigation.  

 13.28. Investigative Support Team. The SJA will designate an investigative support team as early as practicable in the investigative process. The 
investigative support team will be composed of judge advocate(s), as well as civilian attorney(s) and paralegal(s) when appropriate, who will work 
with the AFOSI case agent(s) during the investigation to provide legal support. Members of the investigative support team are not investigators 
and they must be careful not to depart from their role. The team should properly safeguard all attorney work-product material. Hickman v. Taylor, 
329 U.S. 495 (1947); United States v. Romano, 46 M.J. 269 (C.A.A.F. 1997); United States v. Vanderwier, 25 M.J. 263, (C.M.A. 1987).  

 13.29. Investigative Plan Development. The attorney designated by the SJA and/or the investigative support team will receive a briefing on the 
initial investigative steps. The designated attorney or the investigative support team will continue the collaborative process during the 
development of the Investigative Plan and work with the AFOSI case agent in identifying potential criminal offenses for investigation, comparing 
the evidence in the case with the elements of proof for a given offense. JA will coordinate with the AFOSI case agent on subject interviews.  

 13.30. Case Development.  

 13.30.1. The investigative support team and AFOSI case agents will continue their collaborative efforts as the investigation proceeds. As 
appropriate, designated investigative support team members or JA staff members will attend AFOSI case review meetings. Likewise, AFOSI 
personnel are encouraged to attend relevant JA military justice meetings.  

 13.30.2. The investigative support team will review and update the initial proof analysis crafted by trial counsel to address the elements, evidence, 
anticipated objections, and potential defenses for each specification as appropriate, but at least on a monthly basis, for JA use. JA will discuss 
the results of the analysis with AFOSI. A final proof analysis is typically attorney work-product material, and will be completed 
contemporaneously with the publication of the ROI. This will also assist in pre-trial preparation efforts.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Synchronized Steps: 
Perfecting a Proper Investigation  

 Day to Day 
 Get to know AFOSI 
 Trust them to do their job… 

 …But verify 
 Case Specific 

 Tell them what you need and want  
 (e.g. Acc + DNA + facebook + phone +misconduct) 

 Look at evidence early…another pair of eyes and another brain 
can change things (e.g. parking garage) 

 Talk, explain, and get & give feedback 
 (e.g. record pre-text; cell phone text cut-off;  

 
 If AFOSI needs to testify - prepare them 

 [Testimony + Preparation = Potential] 
 [Testimony + No Prep = Crap] 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 
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Charging Decisions 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Reach back to us 

Knowing the offense 

Knowing the trial process 
What evidence will prove the offense? 
Peripheral crimes 

 Substantial impairment v. Bodily harm 

 EXERCISE 

 
2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

3 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

1 

Motion Practice 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Reach back to us or your STC 

 This stuff matters 
So do the details 

New Military Rules of Evidence 

Requesting & delivering argument 

 Typical motions 

 

 
2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 513/514 

 Threshold for an in camera review 

 Process for avoiding delay 

 The accused’s records 

 

 

3 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motion to Compel Discovery 

4 

 RCM 701 - evidence “within the possession, custody, or control 
of military authorities, the existence of which is known or by the 
exercise of due diligence may become known to the trial 
counsel, and which are material to the preparation of the 
defense or are intended for use by the trial counsel as evidence 
in the prosecution case-in-chief at trial.” 

 RCM 703(f)(3) - “any defense request for evidence shall list the 
items of evidence to be produced and shall include a 
description of each item sufficient to show its relevance and 
necessity, a statement where it can be obtained, and, if known, 
the name, address, and telephone number of the custodian of 
the evidence.” 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motion to Compel Discovery 
(cont.) 

5 

Need, want and entitlement 
Does America want this evidence? 

Discovery responses matter 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

 UCI: the “mortal enemy” of military justice 
 Art. 37 prohibits convening authorities and anybody 

subject to the U.C.M.J. from wrongfully influencing the 
outcome of a court-martial 
 Accusatory UCI: accuser disqualification, coercion in preferral, 

unlawful pressure to make certain recommendations in 
transmittal process 

 Adjudicative UCI: unlawful influence in the trial process, such 
as tampering with members, witnesses, or evidence 

 Were the President’s comments UCI?  Open question 
yet to be answered.  In the meantime… 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI (cont.) 

 Actual UCI: literal efforts to influence a proceeding 
 Apparent UCI: perception of fairness in the military justice 

system as viewed by a reasonable member of the public, who is 
aware of all the facts 

 Defense initial threshold (some evidence): 
 Certain facts, if true, constitute UCI, and; 
 Alleged UCI has a potential to cause unfairness in the 

proceedings 
 Government burden (beyond a reasonable doubt): 
 The facts do not exist as alleged, or; 
 The facts do not constitute UCI, or; 
 The UCI will not prejudice the proceedings, findings, or 

sentence 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Miscellanea 

M.R.E. 404(b) 

M.R.E. 801(d)(1)(B) 

Child cases 
Residual hearsay 
Remote live testimony 
Designation of a legal guardian 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

9 
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M.R.E. 412 & 413 
 

 
 

Government Trial and Appellate Counsel Division (AFLOA/JAJG) 
Air Force Legal Operations Agency 

Col Don Christensen 
Lt Col Brian Thompson 

Maj Mark Rosenow 
Capt Jeff Starnes 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

Reach back to us or your STC 

 This stuff matters 
So do the details 

New Military Rules of Evidence 

Requesting & delivering argument 

 Sex is different 

 

 
2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412 and Art. 32 Hearings  

R.C.M. 405(i) – Military Rules of Evidence – 
other than M.R.E. 301, 302, 303, 305, 412 and 
Section V – shall not apply in pretrial 
investigations under this rule. 

 

M.R.E. 412(c)(2) – Before admitting evidence 
under this rule, the military judge must 
conduct a hearing, which shall be closed.  [NO 
MENTION OF IO!] 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412 and Art. 32 Hearings 

Object to any consideration of M.R.E. 412 
evidence (IO is not a MJ) 

Don’t let Defense ask “So had you had sex 
with anyone else in the last 5 months/since 
you began dating your boyfriend?” 

DO NOT LET DEFENSE ASK VICTIM, “SO DO 
YOU THINK IT’S POSSIBLE ACCUSED 
THOUGHT YOU WERE CONSENTING?” 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Defense’s Motion 

 Read it and read all case law cited 

 Demand 412 notice at 32 

 Look for contrary case law – there is a lot of very fact dependent 
412 case law 

 Do as much as you can in court (goes for 513) 

 Prepare the victim for 412 questions prior to first meeting with 
defense counsel 

 Tell the truth always, work with SVC to prep  

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Government Response 

 In your response, state whether you agree 
with the Defense’s facts [don’t just list all your 
facts] 

Back up your facts with evidence 
 Live witness testimony 
Other attachments 

Distinguish the Defense’s case law 

Cite and argue your own case law 

 
 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Strategy in Prepping  

Get the victim to be honest and tell the truth 
and if it conforms with the statements of 
others, it’s likely going to be inadmissible in 
many cases 

 Preclude the defense from asking questions 
directly addressing the sex “romantic 
relationships, etc”  

Rebut motives to fabricate 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Is the evidence covered under 
M.R.E. 412? 

1.  Evidence offered to prove that any alleged 
victim engaged in other sexual behavior 

 

2.  Evidence offered to prove any alleged 
victim’s sexual predisposition  [speech, dress, 
lifestyle, piercings –  with sexual connotation] 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Is there an Exception? 

1.  A person other than the Accused was the 
source of semen, injury or other physical 
evidence. 

2.  Sexual behavior between Accused and 
Victim offered by the Accused to prove consent 
or by the prosecution. 

3.  Evidence that is constitutionally required. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Motion Response 

In your motion response you must address: 

1.  Is evidence covered by M.R.E. 412 

2.  Does it fall under an exception to M.R.E. 412? 

3.  If falling under Exception (3) 

Is the evidence relevant? 
Is the evidence constitutionally required? 

             Address 403 Balancing Test (US v. Gaddis) 

Read United States v. Sousa, 72 MJ 
643  (AFCCA 2013)  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Is it Relevant? 

 Is the evidence relevant?   

M.R.E. 401:  evidence having any tendency to 
make the existence of any fact that is of 
consequence to the determination of the 
action more probable or less probable. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Is it Constitutionally Required? 

 Not all relevant evidence is constitutionally required. 

 To determine if evidence is constitutionally required:   
MJ performs 403 balancing test 

Determining whether evidence is constitutionally 
required demands a contextual analysis and balancing 
of interests such as the probative value; the right to 
expose a witness’ motive to testify; the danger of 
harassment, prejudice, or confusion of the issues; the 
witness’ safety; and whether the evidence may be only 
marginally relevant. United States v. Gaddis, 70 MJ 248, 
255 (CAAF 2011) (citing Delaware v. Van Arsdall, 475 US 
673, 679.)  

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Results of 403 Balancing Test 

If the military judge finds the probative value of 
the evidence outweighs the danger of unfair 
prejudice, “it is admissible no matter how 
embarrassing it might be to the alleged victim.” 

If a military judge determines that evidence is 
not constitutionally required, the military judge 
must exclude it under MRE 412 – regardless of 
how minimal the alleged victim’s privacy 
interest might be.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Common Defense Tactics 

 Asking “have you done ______ with anyone else during X time 
period” and having some witness who can contradict that. 

 Slipping things in during trial that are actually covered under 
M.R.E. 412 

 Hold the defense feet to the fire 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 413 

Must give notice – at least 5 days prior to 
entry of pleas OR in accordance with MJ’s 
scheduling order 

 

 If Accused is charged with multiple Art. 120 
offenses, give 413 notice that you are going to 
use each Art. 120 offense as evidence that the 
other Art. 120 offense occurred 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Wright Factors 

 (1) strength of proof of the prior act,  

 (2) probative weight of the evidence,  

 (3) potential for less prejudicial evidence,  

 (4) distraction of the fact finder,  

 (5) time needed for proof of prior conduct,  

 (6) temporal proximity,  

 (7) frequency of the acts,  

 (8) presence or lack of intervening circumstances, and  

 (9) relationship between the parties 

 United States v. Wright, 53 M.J. 476 (C.A.A.F.2000) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

403 Balance Test 

Address 403 Balancing Test in your motion 

 The probative value is not substantially 
outweighed by the danger of unfair prejudice, 
confusing the issues, misleading the 
members, undue delay, wasting time, or 
needlessly presenting cumulative evidence. 

Make sure MJ performs 403 balancing test on 
the record 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 
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Working with STCs 
& Theme Building 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

An Approach 

 

 

Prepare like a lawyer; (mostly) present like 
you’re not. 

2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 Preparing your case 

 Preparing yourself 

 Presenting your case (Theme Building) 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing Your Case 

Review everything as it comes in 

 Interview the investigators 
 IDPs always exist – get them 

 Interview every witness and follow up on leads 
 The ROI is a starting point (if it exists at all) 
 Take notes – paralegals, get read in 
Get additional discovery – FB, pictures 
 Framing and rapport building; “Be honest.” 

4 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing Your Case 

Discovery 
My introductory email 
Example: phone records early v. late 

 Visiting the scene & reviewing real evidence 

 Thinking about admissibility 
Example: text messages & phone records 

Coordinating with OSI 

 

5 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing Your Case 

Charging 
Call JAJG or an STC 
Press if pressing 

 For Art. 120, U.C.M.J., call Maj Mark 
Rosenow (SVU Chief of Policy and 
Coordination) 

Comm. 202.630.1254, 240.612.4808 or DSN 
612.4808 

 Proof analyses 

6 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing Your Case 

 The STC arrives or you’re a week out 
Everyone has to be interviewed again 

 Taking notes 

 Theme and theory are important 

 Talking about the case is preparing to try it 

No such thing as a “naked UA” 
Email, FB, cell phone, bank records, friends 

& family, rectovaginal fistula repair 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing Yourself 

Have fun 

 You can laugh in trial but not at the trial 

No “crap” cases 

 You’re in control of everything – the 
courtroom, the 802 & the emails before 

Read other things & reference them 
But at least follow our decisions & CAAF’s 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

 Exhibits 
Have everything in mind already 
 Try to order intelligently 
Making copies 

Witness folders 
 Two copies of every previous statement, 

marked as an Appellate Exhibit 
Notes and direct or cross-examinations 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

10 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

 You are building two themes 
What the case is about 
What the trial is about 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

Use a trial plan, for your sanity & your team’s 

Always have a paralegal in the courtroom 
 In blues and with a trial plan 
 It is “our” case in every sense 
Guard it but ask for help as needed 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

 Voir Dire 
You’re essentially selling yourself 
No one knows what they’re doing 
Be brief & watch the members 

Play the numbers (unless you don’t) 
End up with two over a number evenly 

divisible by three going into peremptory 
challenges (or one) 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

During trial 
 Taking notes on everything 
Highlighting important points 

 Swearing in & the oath 

Be quick in front of the members 

Witnesses – save your last questions 

Rebuttal arguments – always say something 
 Tell them up front it’ll be brief 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Presenting Your Case 

Ordering witnesses and evidence 
 This is entirely in the paralegal’s control 

and can make an absolute difference 
Examples: publishing videos or recordings 

Organizing the table & member questions 

 Standing up first & sitting down last 

We’re “The United States” not “The 
Government” 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Theme Building 

Oral presentations 
Be honest & confront problems 
Make it like a movie 
Points in threes & modulation (volume 

and cadence, staying with a member) 
Painting a picture & using silence 

You’re comfortable when you know the case 
Know your audience – MJ or members 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

17 
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Cross-Examination 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Cross Objectives 

Lubet’s Objectives of Cross-Examination: 
1. Repair or minimize damage 
2. Enhance your case 
3. Detract from their case 
4. Establish foundation 
5. Discredit direct testimony 
6. Reflect on the credibility of another 
 
CX the Accused: 
1. Convince panel he is lying and guilty 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

CX Fundamentals – Leading 
Questions 

a. The question suggests the answer 
b. Only one new fact per question as much as 

possible 
c. Your tone should suggest the answer too 
d. Not vague or argumentative 
e. No compound questions 
f. A well crafted leading question is your 

single best tool for controlling the 
witness 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

CX Fundamentals – Prior 
Inconsistent Statements 

 
I. First, Confirm/Accuse regarding in court statements 
II. Second, Credit/Bolster out of court statement 
III. Third, Confront with inconsistency 
 
CCC or ABCs   
 
a) Don’t ask the witness to explain the inconsistency 
b) Don’t rush through it 
c) Don’t impeach on minor inconsistencies 
d) Practice, Practice, Practice 
e) Sometimes you DO already know an inconsistency 
 
 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

CX Fundamentals – Progression of  
Questions 

a) Use leading questions 
b) Force the witness to make small admissions to 

avoid looking unreasonable 
c) Each question builds on the one before  
d) Eventually the witness is admitting or conceding 

far more than he /she should or would have 
otherwise 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Notes about Style and Perceptions 
 

 

a) Four times to testify…you want to be the best 
witness 

b) Be fair 

c) You are smarter, more powerful, and a lawyer 

d) People don’t like a@# holes 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Don’t Dos of CX 

a) Don’t go too fast for yourself…go slower than 
feels comfortable 

b) Do NOT repeat DX  
c) Don’t ask open ended questions 
d) Generally, don’t ask questions you don’t know the 

answer to 
e) Don’t ask for help from the judge or co-counsel 
f) Do not question anybody about their invocation 

of rights or privileges 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Constructive CX 

 

Eliminate nearly all elements, all disputes, all holes 

 

a) Confront with real and testimonial evidence 

b) Fix authenticity issues… 

c) Knock out Defense’s other theories 

d) Bolster/corroborate other witnesses 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Deconstructive CX 

 

a) Testify for the Accused 

b) Present full theme and theory of case 

c) You never know what you are going to get? 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Preparing a CX 

a) Start with the Constructive CX 

b) Go ahead and prepare the Deconstructive CX too (if it is the 
Accused) 

c) Move on to logical progression, inconsistencies, other stuff 

d) Organization of your CX is HUGE 
a) Must end BIG 
b) Very good to begin BIG too 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

You never know when the Accused will testify 
 
If you can avoid being mean or suggesting the witness is a liar 
do THAT 
 
Do no repeat the direct examination 
 
Either you are wrong or the Accused is wrong 
 
 

Closing Tips 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

U.S. v. Chappell-Denzer 

 Travis AFB (4/18, 6/4-5 and 8/20-23 2013) 

Rape (x 2), aggravated sexual assault (x 2), 
abusive sexual contact (divers) (x 1), forcible 
oral sodomy (divers) (x 1), forcible anal 
sodomy (x 1) and assault/battery (x 1) 

DD, 10 years confinement, E-1 and TF 

 The accused’s mental health (autism spectrum 
disorder, posttraumatic stress disorder and 
major depressive disorder) 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

What I Know, What He Doesn’t 

Dr. Fabian never reviewed the accused’s 
interrogation video 

 The members hadn’t seen the accused’s 
interrogation video 

 The defense was fundamentally flawed and 
the accused’s mom proved it 
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The Transcript 
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Enhancing the Sentencing 
Case 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Overview 

 It matters 

 Focus on the victim & the accused 

 Types of evidence 

 The defense case 

Rebuttal 
 

 

 
2 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

The Argument & 
Recommendation 

 Punishment 

 Protection of society 

Rehabilitation 

 Preservation of GOAD 

Deterrence 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Questions 

4 



Capt Alex Rose 



• Character Evidence 
– Admissibility  
– Uncharged Misconduct 
– Habit 
– Propensity 

• Impeachment 
– Bias 
– Conviction 
– Prior Statements 



• “I’m just not that type!” (404a) 
– Pertinent character trait 
– Examples 

• Peacefulness 
• Truthfulness 
• Good Military Character 

• Admitted through: (405) 
– Reputation/Opinion 
– Affidavits 

 
 
 



• How do you know the accused? 
– Length of relationship 
– Frequency of contacts 
– Nature of relationship 

• Have you had a chance to form an 
opinion as to his military character? 

• What is that opinion? 
 

 

Sample Line of 
Questioning 



–Impeach opinion  
• Have you heard…? 
• Did you know…? 

–Reputation/opinion 
–Specific acts…? 

• Entrapment/Insanity 



Evidence of the accused’s good military character 
may be sufficient to cause a reasonable doubt 
as to his guilt. 

 



• MRE 404(b) 
– Prohibits evidence introduced for the purpose 

of showing the accused acted in conformity in 
this case 

– Uncharged misconduct must be specifically 
tailored to show relevance/proper purpose 



• Motive 
• Opportunity 
• Intent 
• Preparation 
• Plan 
• Knowledge 
• Identity 
• Absence of Mistake/Accident 



• US v. Reynolds, 29 M.J. 105 (1989) 
• 3 Part test 

– Could the jury find he committed the prior 
misconduct by a prep. of the evidence? 

– Why is it relevant (i.e. proper purpose)? 
– 403 Balancing 

 
 Notice requirement! 



• Allows you to admit evidence and 
argue that the person acted in 
conformity with past behavior 

• Habit v. Predisposition 
– Automatic v. discretionary 
– “invariable regularity” 



• Challenging competence as a witness 
• Either party may impeach a witness – 

regardless of who called the witness 
 



• Perception 
• Recollection 
• Communication 
• Oath 



• MRE 608(a): Opinion/Reputation 
– 4 Questions, ending with… 
– “Do you have an opinion regarding his character 

for (un)truthfulness?” 

• Cannot bolster—Opposing counsel 
must first attack truthfulness 

• Remember: Opinion on character, 
NOT testimony! 



• MRE 608(b): Specific Acts 
– Must relate to (un)truthfulness 
– Argument: Goes to witness’ credibility 
– Can be used to impeach opinion 
– Conduct, not consequences 

• Stuck with the answer (no extrinsic 
evidence allowed) 

• DETAILS! 
 



• MRE 608(c): Bias, prejudice, motive to 
misrepresent 
– Timing of Bias v. Motive to lie 
– Can be shown through extrinsic evidence 
– Always relevant if threshold met 

• When evidence falls into two 
categories, choose the best one 
 

 



• Within 10 years 
• Different balancing test 
• Either: 

– Max punishment was > 1 year, or 
– Elements involved dishonesty 
 

 



• MRE 613(b) 
• Advocacy at its finest… 
• 3 C’s of Impeachment 

– Commit 
– Credit 
– Confront 

 



• Just now, on direct, you testified the attacker was a black male? 
• You spoke to OSI two days after this incident? 
• Your recollection was probably more clear at that point? 
• You understood it was important to tell the truth during that 

interview? 
• In fact, they had you make a written statement? 
• You were placed under oath and sworn to the truth of that 

statement? 
• Understood the importance of that oath, and of being honest with 

OSI? 
• Yet, during that interview, and in your written statement, you 

indicated the attacker was a white male? 
 



• Arguing Prior Inconsistent Statement 
– Did witness adopt prior statement as truth? 

• If yes, then argue as truth 
• If no, then goes to only to witness 

credibility unless MRE 801(d)(1) is met 





I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Introduction 

• Victim Advocates and Counsel 
• Lesser Included Offenses 
• Article 134 
• Charging State Law Crimes 
• False Official Statements 
• Multiplicity and Unreasonable Multiplication of Charges 
• Searches 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Introduction 

• Confrontation Clause 
• Bickel Testing 
• M.R.E. 412 and M.R.E. 413 
• Child Pornography 
• Demeanor Evidence 
• Unlawful Command Influence 
• Appellate Posture at Trial 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• LRM v. Kastenberg, 72 M.J. 364 (C.A.A.F. 2013) 
• Alleged victim represented by SVC. 
• At arraignment, SVC attempted to reserve alleged victim’s right 

to present argument through counsel at a later 412 or 513 
hearing. 

• MJ limited alleged victim’s right to be heard to factual matters, 
finding no standing to move the court for relief. 

• Alleged victim filed an extraordinary writ. 
• AFCCA denied on jurisdictional grounds.  TJAG certified the 

issue to CAAF for review. 
• Holding:  CAAF reversed AFCCA and held that “to be heard” 

means through counsel.  MJ can place “reasonable” 
restrictions on role of the SVC. 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• U.S. v. Brown, 72 M.J. 359 (C.A.A.F. 2013) 
• Appellant was convicted of multiple 120 specs against a child. 
• MJ allowed a victim advocate to sit next to the 17 year-old 

alleged victim during testimony. 
• The ADC objected. 
• NMCCA affirmed the findings and sentence. 
• Holding:  CAAF affirmed, finding that the MJ did not abuse his 

discretion under MRE 611(a). 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Victim Advocates and Counsel 

• Take-Aways: 
• M.R.E. 412 and M.R.E. 513 (M.R.E. 514) give an alleged victim 

the right to be heard. 
• The right to be heard includes the right to be heard through 

counsel. 
• SVCs can represent their clients in court and make legal 

arguments to the MJ. 
• The MJ can place “reasonable” limits on the role of the SVC. 
• M.R.E. 412 and M.R.E. 513 (M.R.E. 514) do not create a right to 

legal representation or the right to appeal an adverse 
evidentiary ruling. 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Lesser Included Offenses (LIOs) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• “Strict” elements test – MCM listing of LIOs is 
persuasive only, elements control. 

• U.S. v. Jones, 68 M.J. 465 (C.A.A.F. 2010) 
• Charged with rape (Article 120) but convicted of indecent act 

(Article 134). 
• CAAF says they are returning to strict elements test to 

determine if a crime is a lesser included offense. 
• Holding:  Indecent acts is not LIO of rape because they have 

different elements. 
 
  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. Alston, 69 M.J. 214 (C.A.A.F. 2010) 
• What we meant in Jones is that we really don’t have a strict 

elements test.  
• Accused charged with rape by force by “using strength 

sufficient she could not escape sexual conduct”. 
• The MJ instructed on LIO of aggravated sexual assault over an 

ADC objection. 
• Holding:  Aggravated sexual assault IS a proper LIO of rape… 

• Even though not listed as LIO in MCM. 
• Court applied common and ordinary understanding of words in statute to 

reach conclusion. 
• Indictment elements test – Court looked at both charge sheet and statutory 

elements. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. Jones, 68 M.J. 465 (C.A.A.F. 2010) 
Indecent acts is not an LIO of rape. 

• U.S. v. Alston, 69 M.J. 214 (C.A.A.F. 2010) 
Aggravated sexual assault is an LIO of rape. 

• U.S. v. Aguilar, 70 M.J. 563 (A.F. Ct. Crim. App. 2011)  
Assault consummated by a battery is an LIO of rape.  

• U.S. v. Bonner, 70 M.J. 1 (C.A.A.F. 2011)  
Assault consummated by battery is an LIO of wrongful 
sexual contact.  

• U.S. v. Pittman, 2011 WL 6010897 (A.F. Ct. Crim. App.)  
Wrongful sexual contact is an LIO of Aggravated sexual 
contact.  
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• U.S. v. McLean, 70 M.J. 573 (A.F. Ct. Crim. App. 2011) 
Aggravated assault is an LIO of maiming.  

• U.S. v. Arriaga, 70 M.J. 51 (C.A.A.F. 2012) 
Housebreaking is an LIO of burglary. 

• U.S. v. Daulton, 72 M.J. 83 (C.A.A.F. 2013) 
Involuntary manslaughter is an LIO of unpremeditated 
murder. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

LIOs 

• Take-Aways: 
• Charge all reasonably raised and necessary crimes. 
• Additional crimes are NOT alternative crimes. 
• Article 134 offenses are NEVER LIOs of enumerated crimes. 
• The MJ has a duty to instruct on all LIO’s: 

• Even if you don’t want them… 
• Unless Accused affirmatively waives the instruction. 
• Before trial, search for possible LIOs of all charged offenses to make sure 

the MJ instructs properly. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Fosler, 70 M.J. 225 (C.A.A.F. 2011) 
• Appellant was JROTC instructor who had sex with a 16 year-

old female high school student. 
• Charged with adultery under Article 134.  Specification failed 

to allege the terminal element. 
• Appellant pled not guilty. 
• ADC objected to the form of the 134 specification. 
• Objection was overruled. 
• Convicted as charged. 
• Holding:  It was reversible error to fail to allege all the 

elements of the offense, including the terminal element. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Ballan, 71 M.J. 28 (C.A.A.F. 2012) 
• Appellant engaged in a variety of sexual misconduct with his 3 

biological children, all under 12 years old. 
• Charged with multiple Article 120, 125, and 134 (indecent acts 

and indecent liberties) offenses. 
• The Article 134 offenses failed to allege the terminal element. 
• Appellant pled guilty pursuant to PTA. 
• Holding:  It was error to fail to allege the terminal element, but 

harmless because it was a guilty plea and it was covered 
during the Care inquiry. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• U.S. v. Humphries, 71 M.J. 209 (C.A.A.F. 2011) 
• Appellant had sex with a woman while her husband was 

deployed. 
• Charged with rape, forcible sodomy, communicating threat, 

and adultery.  The Article 134 offenses did not allege the 
terminal element. 

• Appellant pled not guilty. 
• ADC did not object to the form of the Article 134 offenses. 
• Convicted of consensual sodomy and adultery. 
• Holding:  It was error to fail to allege the terminal element.  The 

error was prejudicial because there was no evidence in the 
record that Appellant was on notice of the elements. 

• Dissent:  What about the 32 report? 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Article 134 

• Take-Aways: 
• Expressly charge the terminal element. 
• Realize that sample specifications may be legally insufficient 

under current case law. 
• Actually look at your evidence and choose either “service 

discrediting” or “prejudicial to good order and discipline”. 
• If you can’t decide which part of the terminal element to 

charge, use “and” instead of “or”. 
• Really, expressly charge the terminal element. 
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Charging State Law Crimes 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Charging State Law Crimes 

• U.S. v. Hayes, 71 M.J. 112 (C.A.A.F. 2012) 
• Add-on charge of “Underage Drinking” (under Article 92) in 

drug case did not allege the source of duty to “refrain from 
drinking alcohol while under the age of 21”. 

• At trial, government presented to evidence of the duty to obey 
the state (Nevada) drinking law. 

• Holding: “Article 92(3) requires proof of certain military duties, 
it does not assume such duties.”  In other words, without proof, 
the military duty to follow state law is not presumed. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Charging State Law Crimes 

• Take-Aways:   
• Know the state law at issue. 
• If there is a military duty to obey the state law, prove it. 
• Consider charging violations of state law via Article 134.  But 

see United States v. Merritt, 72 M.J. 483 (C.A.A.F. 2013) 
(multiple state laws—but not a majority– making viewing child 
pornography illegal was insufficient to establish notice for a 
general Art. 134 offense)  
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False Official Statements 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Spicer, 71 M.J. 470 (C.A.A.F. 2013) 
• Article 107 applies to “statements affecting military functions.” 

• The speaker is making the statement in the line of duty. 
• The speaker makes a statement to civilian law enforcement that bears “a 

clear and direct relationship” to the speaker’s official duties. 
• The hearer is a military member “carrying out a military duty”. 
• The hearer is a civilian who is performing a military function at the time the 

speaker makes the statement. 

• Holding:  False exculpatory statement by active duty father to 
civilian police officers about child abuse allegations were 
false, but not official. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Capel, 71 M.J. 485 (C.A.A.F. 2013) 
• Decided shortly after Spicer and used the same methodology. 
• Holding:  False exculpatory statement to civilian police officer 

about using a stolen debit card was not made “pursuant to 
any specific military duties”. 

• Take-Aways:   
• What is an official statement involving civilians is a fact-

sensitive inquiry. 
• Most statements to civilian authorities are not false “official” 

statements under Article 107. 
• Potential exceptions: 

• AAFES employees. 
• Joint investigations. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

False Official Statements 

• U.S. v. Passut, 73 M.J. 27 (C.A.A.F. 2013) 
• While attempting to cash checks at an AAFES shoppette, 

Accused made false statements to a civilian AAFES employee 
about his social security number and damage to his CAC card 

• The hearer, an AAFES employee cashing checks, qualified as 
a civilian necessarily performing a military function because 
AAFES is a joint, nonappropriated fund instrumentality of 
DoD, whose profits are fed back into service-related MWR 
programs 

• Holding:  Statements made to a civilian AAFES employee 
responsible for cashing checks were official for the purposes 
of Article 107 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and Unreasonable 
Multiplication of Charges (UMOC) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• U.S. v. Campbell, 71 M.J. 19 (C.A.A.F. 2012) 
• Appellant stole meds from the medical clinic where he worked 

by inputting incorrect information into the dispensing machine. 
• He was charged with making a false official statement, 

possession of controlled substances, and larceny of military 
property. 

• The ADC challenged the charges based on multiplicity and 
UMOC. 

• The MJ did not dismiss or merge any charges in findings. 
• Appellant was found guilty of all charges. 
• In sentencing, the MJ merged the charges and capped the 

sentence. 
• Holding:  The MJ did not abuse his discretion. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Multiplicity 
• Aimed at protecting against double-jeopardy. 
• Use the Blockburger/Teeters elements-test: 

• Has Congress expressly stated that one offense is multiplicious with another 
offense? 

• If not, Congress’s intent can be inferred from the elements of the offenses 
themselves 

• Exists only in findings. 
• The remedy for multiplicity is dismissal. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Unreasonable Multiplication of Charges 
• Rooted in R.C.M. 307(c)(4). 
• Based on “reasonableness”. 
• Use the Quiroz factors: 

• Did the Accused object at trial? 
• Is each charge aimed at distinctly separate criminal acts? 
• Does the number of charges misrepresent the Accused’s criminality? 
• Does the number of charges unreasonable increase the punitive exposure? 

• Can exist in findings and sentencing. 
• Dismissal is a remedy in findings. 
• Merging is a remedy in sentencing. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Multiplicity and UMOC 

• Take-Aways: 
• This area of the law has been fraught with confusion. 
• The Court is not unanimous in its clarification of multiplicity 

and unreasonable multiplication of charges (see Stucky’s 
dissent). 

• The MJ has wide discretion in applying Blockburger/ Teeters 
and Quiroz. 

• Know what you are charging and WHY you are charging it. 
• Be able to articulate why each charge and specification is 

important. 
• Be prepared for charges to survive but sentences to merge. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• U.S. v. Dease, 71 M.J. 116 (C.A.A.F. 2012) 
• Facts:  

• 16 June:  Accused consented to UA. 
• 21 June:  ADC revokes consent via form letter. 
• 26 July:  Government shipped urine specimen for testing. 
• 11 Aug:  Government learned that Accused’s urine specimen tested positive 

for cocaine. 
• 26 Aug:  Accused informed of results of 1st UA.  He consented to a second 

UA, gave consent to search his dorm, and made a statement.  
• At trial: 

• ADC filed motion to suppress the 1st UA and all derivative evidence. 
• The MJ granted the motion. 

• Holding:  There is a continued privacy interest in urine that is 
voluntarily surrendered for analysis, and consent to search can 
be revoked at any time.  All evidence was excluded.  



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• U.S. v. Wicks, 73 M.J. 93 (C.A.A.F. 2014) 
• Facts:  

• MTI case: Girlfriend of ACC stole ACC’s iPhone and searched through his 
messages; saw inappropriate texts between ACC and trainees; notified 
SFS (but did not mention that she stole the iPhone) 

• SFS investigator browsed through messages on iPhone, discovered 
messages between ACC and trainees  

• Legal office repeatedly advised SFS not to obtain a search authorization  

• Holding:  ACC maintained a reasonable expectation of 
privacy in his phone.  SFS improperly exceeded scope of 
girlfriend’s initial private search (absent information as to 
the extent of the initial search).  But see United States v. 
Jacobsen, 466 U.S. 109 (1984). 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Searches 

• Take-Aways:   
• Get OSI to send stuff to the lab ASAP. 
• If you get a revocation of consent letter, memorialize what 

evidence you have at that time. 
• Continue to aggressively work investigation AFTER consent to 

build record for probable cause/inevitable discovery: 
• UA:  Toxicology screen by base clinic. 
• DRUGS:  Field testing by OSI. 
• Electronic Media:  Mirror the drive. 
• DNA:  Build investigation to establish probable cause. 

• If you have probable cause to search, go get a search 
authorization or a warrant. 
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Confrontation Clause 

• U.S. v. Blazier II, 69 M.J. 218 (C.A.A.F. 2010) 
• Experts May 

• Rely on and repeat admissible non-hearsay machine-generated data. 
• Rely on work of others at lab, but must form own independent expert 

opinion. 

• Experts May Not 
• Repeat inadmissible testimonial hearsay. 
• Convey the expert testimonial hearsay of others. 

• Holding:  Machine-generated printouts and documents are  
non-testimonial statements. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• U.S. v. Sweeney, 70 M.J. 296 (C.A.A.F. 2011) 
• DD Form 2624 (specimen custody document) contains a 

certification from a lab official verifying the lab procedures and 
test results. 

• Holding:  Admission of the certification of the DD Form 2624 
violated the Confrontation Clause because it is like an affidavit. 

• U.S. v. Tearman, 72 M.J. 54 (C.A.A.F. 2013) 
• Chain-of-custody documents and internal worksheets:  

• Are substantially different from certification statements. 
• Lack certified “substantive information;” they contain only routine and 

objective cataloguing of unambiguous factual matters. 
• Lacked sufficient “formality”. 

• Holding:  Documents were  non-testimonial and therefore 
admissible. 

 
 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• U.S. v. Katso, __ M.J. __ (A.F. Ct. Crim. App. 2014)* 
• DNA testimony (non-UA case): “Surrogate” expert, who did not 

personally perform the initial portions of a DNA test, testified 
about the processes involved in the DNA test used against the 
ACC 

• DNA expert’s testimony mixed fact testimony (what another 
expert from the lab accomplished), with opinion testimony (the 
testifying expert’s own independent statistical testing and 
conclusions) 

• Holding:  Expert could not form an independent conclusion 
that the known DNA in the analysis he reviewed came from 
ACC, and it was improper for expert to repeat testimonial 
statements contained within another expert’s report—namely, 
that the DNA profile found on the evidentiary samples from VIC 
came from ACC 

 
 

 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Confrontation Clause 

• Take-Aways for UA Cases: 
• DTR cover page (Blazier I) 
• DD Form 2624 certification (Sweeney)  
• Machine generated data (Blazier II) 
• Chain-of-custody/internal worksheets (Tearman) 
• Mixing factual information not independently known by the 

testifying expert with expert opinion (Katso) 
• Strip down your DTR to just machine-generated data, chain of 

custody documents, and internal worksheets.  Have expert use 
that data to form an independent opinion. 

• Note that substituting expert testimony in DNA and 
other forensic testing cases may create confrontation 
concerns that do not exist in UA cases. 
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Bickel Testing 

• U.S. v. Ayala, 69 M.J. 63 (C.A.A.F. 2010) 
• SJA memo to WG/CC had litigation rationale for instituting 

Bickel policy (SJA wanted to avoid naked UA cases and 
increase convictions). 

• WG/CC policy letter stated all the “right” M.R.E. 313 reasons 
(security, military fitness, good order & discipline). 

• Bickel policy challenged at trial. 
• WG/CC provided affidavit reciting appropriate M.R.E. 313 

principles. 
• Holding:  CAAF found clear and convincing evidence that 

purpose for the Bickel policy was valid (e.g. not litigation). 
• Take-Away:  Primary purpose of Bickel policy must be 

M.R.E. 313, not securing convictions at trial. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412  
&  

M.R.E. 413 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412 

• U.S. v. Gaddis, 70 M.J. 248 (C.A.A.F. 2011) 
• ADC wanted to use emails to show that the alleged victim was 

sexually active and had reason to lie.  
• MJ allowed ADC to cross-examine the alleged victim about the 

connection between the emails and a medical examination, but 
did not permit questioning on the substance of the emails.   

• Holding:  M.R.E. 412 cannot limit “constitutionally required” 
evidence, but MJ did not abuse his discretion.  

• U.S. v. Ellerbrock, 70 M.J. 314 (C.A.A.F. 2011) 
• ADC wanted to cross-examine alleged victim about a previous 

extra-marital affair she had.   
• MJ would not allow that line of questioning. 
• Holding:  MJ abused his discretion.  Findings were set aside. 

 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 412  

• Take-Away: 
• The analysis under M.R.E. 412(b)(3)  has been streamlined: 

• Is the evidence relevant? 
• Is the evidence material? 
• Does the probative value outweigh the danger of unfair prejudice?  

• Current M.R.E. 412 analysis eliminates the concern for the 
alleged victim’s privacy.  Constitutionally required evidence “is 
admissible no matter how embarrassing it might be.” 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

M.R.E. 413 
• United States v. Solomon, 72 M.J. 176 (C.A.A.F. 2013) 

• Government sought to introduce evidence of prior incidents under M.R.E. 
413.  Accused presented evidence that he had been acquitted of charges 
relating to the previous incident, and he also presented alibi evidence 
relating to the prior situation. 

• Three threshold requirements for admitting evidence under M.R.E. 413 
(1) Accused must be charged with an offense of a sexual assault 
(2) Proffered evidence must be evidence of the accused’s commission 
of another offense of sexual assault 
(3) The evidence must be relevant under M.R.E. 401 and 402 

• If threshold is met, MJ must then apply a balancing test under M.R.E. 403 
• Holding:  MJ abused his discretion by admitting evidence under M.R.E. 413 

of prior sexual assaults, of which Accused was acquitted, without applying 
or articulating a balancing test under M.R.E. 403  

45 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• U.S. v. Barberi, 71 M.J. 127 (C.A.A.F. 2012) 
• Government alleged possession of “child pornography” under 

Article 134 (clauses 1 and 2).  
• MJ instructed the members based on the federal statute 

definitions and the Dost factors.  
• Members delivered general verdict of guilt based on 6 images 

of Accused’s 12 year-old step-daughter emerging nude from a 
shower.  

• Holding:   
• Using the language of the charge and the MJ’s instructions, 4 of 6 images 

were “constitutionally protected” because they were not “lascivious”. 
• The general verdict of guilt could not survive because a basis for deciding 

guilt was constitutionally protected speech. 

• Under certain circumstances, constitutionally protected 
conduct could still be punished under Article 134. 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• U.S. v. Piolunek, 2013 WL 5878614 (A.F. Ct. Crim. App.)* 
• Government alleged receipt and possession of “visual 

depictions of a sexually explicit nature of a minor child” under 
Article 134 (clauses 1 and 2). 

• MJ said he was taking the elements from the specification, but 
he actually instructed based largely on the federal statute. 

• Members delivered general verdict of guilt based on 22 images 
of a 14 year-old girl topless, nude, and masturbating with a 
hairbrush. 

• Holding: 
• Using the language of the charge and the MJ’s instructions, 3 of the 22 images 

were “constitutionally protected” because they were not “lascivious”. 
• Although error for MJ to admit the 3 “constitutionally protected” images, 

general verdict of guilt could stand based on quantity of the remaining 
images, the quality of the images, and the surrounding circumstances. 
 

 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Child Pornography 

• Take-Aways:   
• Know the difference between CP and “child erotica.”  See, e.g., 

United States v. Warner, 73 M.J. 1 (C.A.A.F. 2013) (ACC did not 
have fair notice under state or federal law that possession of 
images depicting minors as sexual objects or in sexually 
suggestive way, without depicting nudity, was subject to 
criminal sanction--charging under Art. 134(1) or (2) improper). 

• Actually review all of your evidence and make conservative 
charging decisions based on what is actually CP. 

• List the charged images in the specification so that: 
• The members or the judge can make findings by exceptions. 
• The appellate courts know what images formed the basis of the conviction. 

• Try to use non-CP images as M.R.E. 404(b) evidence. 
 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Demeanor Evidence 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Demeanor Evidence 

• Salinas v. Texas, 133 S. Ct. 2174 (2013) 
• Accused was being investigated for murder.  During a 

noncustodial interrogation, Accused answered questions. 
• When asked, “Will the ballistics test show that the shells match 

your gun?” the Accused did not answer. 
• At trial, government introduced evidence of Accused’s demeanor 

as evidence of guilt: 
• Looked down at the floor. 
• Shuffled his feet. 
• Bit his bottom lip. 
• Began to “tighten up”. 

• Holding:  Where an accused does not invoke his right to silence, 
his silence (demeanor) can be used against him as evidence of 
guilt. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Demeanor Evidence 

• Take-Aways: 
• May have limited applicability in the military due to the stricter 

requirements of Article 31 versus Miranda. 
• Is limited to cases where there was no invocation of rights. 
• Does not open the door to generally excludable “human lie 

detector” testimony.  See U.S. v. Knapp, 73 M.J. 33 (C.A.A.F. 
2014). 

• Can be a powerful tool in the right case. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Unlawful Command Influence (UCI) 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• 7 May 13:  “I have no tolerance for this. … I expect 
consequences. . . . If we find out somebody is 
engaging in this stuff, they've got to be held 
accountable – prosecuted, stripped of their positions, 
court-martialed, fired, dishonorably discharged.  
Period.” – President Obama 

• 6 Aug 13:  “Central to military justice is the trust that 
those involved in the process base their decisions on 
their independent judgment. . . . There are no 
expected or required dispositions, outcomes, or 
sentences in any military justice case.” – Secretary 
Hagel 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• UCI:  The “mortal enemy” of military justice. 
• Article 37 prohibits convening authorities and 

anybody subject to the UCMJ from wrongfully 
influencing the outcome of a court-martial. 
• Accusatory UCI:  Accuser disqualification, coercion in 

preferral, unlawful pressure to make certain recommendations 
in transmittal process. 

• Adjudicative UCI:  Unlawful influence in the trial process, such 
as tampering with members, witnesses, or evidence. 

• Were the President’s comments UCI?  Open question 
yet to be answered.  In the meantime… 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• Actual UCI:  Literal efforts to influence a proceeding. 
• Apparent UCI:  Perception of fairness in the military 

justice system as viewed by a reasonable member of 
the public. 

• Defense initial threshold (some evidence): 
• Certain facts, if true, constitute UCI, and; 
• Alleged UCI has a potential to cause unfairness in the 

proceedings. 
• Government burden (beyond a reasonable doubt): 

• The facts do not exist, or; 
• The facts do not constitute UCI, or; 
• The UCI will not prejudice the proceedings, findings, or 

sentence. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

UCI 

• Trial procedure:   
• The ADC has opportunity to meet the initial UCI threshold . 
• If the ADC meets the initial UCI threshold, the government 

should then be given the opportunity to meet its burden. 
• Curative options: 

• Independent Article 32 I.O.s with thorough reports. 
• Specific affidavits from the preferral and referral authorities.  

See U.S. v. Mobley, 2013 WL 6913318 (A.F. Ct. Crim. App. 2013) 
• Voir dire the MJ and the court-members. 

• Take-Aways: 
• Do not let the ADC disqualify members or witnesses by 

introducing UCI. 
• Fight for the opportunity to rebut the ADC’s evidence. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Appellate Posture at Trial 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Appellate Posture at Trial 
• Place reasons for objections on the record.  
• If you have multiple viable theories of admissibility, 

litigate them on the record. 
• Proffers are NOT evidence.  Evidence is evidence. 
• Request written findings of fact after the MJ has ruled. 
• Make sure the MJ conducts M.R.E. 403 balancing 

tests on the record. 
• Capture R.C.M. 802 conferences on the record. 
• When the ADC waives a right, try to get that waiver on 

the record. 
• It is your job to protect the record.  When in doubt, 

speak up. 



I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Conclusion 

• Victim Advocates and Counsel 
• Lesser Included Offenses 
• Article 134 
• Charging State Law Crimes 
• False Official Statements 
• Multiplicity and Unreasonable Multiplication of Charges 
• Searches 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Conclusion 

• Confrontation Clause 
• Bickel Testing 
• M.R.E. 412 and M.R.E. 413 
• Child Pornography 
• Demeanor Evidence 
• Unlawful Command Influence 
• Appellate Posture at Trial 
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I n t e g r i t y  -  S e r v i c e  -  E x c e l l e n c e 

Headquarters U.S. Air Force 
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Questions? 
 
  
Call JAJG: 
DSN 612-4800 
Comm (240) 612-4800 

 
  
  



















 
ISALC  

Clemency and Corrections 
 

“What’s on Your 
Mind?” 

 
2014 

"I have always found that mercy bears richer fruits than strict 
justice.” 

- Abraham Lincoln 



Inmates 
Transfer 

 If > 90 days remaining on sentence after 
action, HQ SFC will move inmate. 
 Use checklist to consider: 
 Offense (e.g., sex offenders to Miramar) 
 MCF bed space 
 Length of confinement 
 Cost of travel 

 BOP 
 



Inmates 
Classification 

 Pre-trial = maximum 
 Post – trial: 
 Transition period 72 – 96 hrs after arrival = 

maximum 
 Confinement NCO & CC determine classification 

DD Forms 2710 – Prisoner Background 
Summary/2711 – Initial Custody Classification 
(length of sentence, time in confinement, mental 
health, criminal Hx, previous institutional 
adjustment) 

 Inmates reclassified at Brigs/DB 
 Orientation housing unit for transition period 

 



Inmates 
Classification 



Inmates 
Classification 



Inmates 
What are they doing there? 

  Work Programs 
 Vocational Training 
 Work Detail 

  Treatment Programs 
 Assessment 
 Mental Health 
 Rehabilitation 

  Education Programs 
 Opportunities for short-term inmates limited.  

Local installation still responsible for medical, 
mental health & family support.   
 

 



Art 60 Changes Coming 

FY14 NDAA  
 Accused still has right to 

submit matters 
 Findings: 

 CA can only dismiss/change 
to LIO “qualifying offenses” 

 “qualifying offense” = max 
sentence <2 years AND 
adjudged sentence does not 
include punitive discharge or 
confinement for > 6 months 

 Can never dismiss/change SA 
offenses 
 



Art 60 Changes Coming 

FY14 NDAA  
 Sentence 

 CA can disapprove, commute 
or suspend adjudged sentence 
of confinement < 6 months 
and  no punitive discharge 

 Exceptions:  upon 
recommendation of TC if 
“substantial assistance” or in 
order to honor PTA 

Discussion:  Should you 
even bother? 



“Program” Formerly Known As  

 AFGM to AFI 31-205 outlines new “program” 
 Same basic requirements: 
 Enlisted only w/exceptional potential 
 No executed discharge or retirement eligible 
 No violent or sex offenders 
 Accept responsibility 

 In residence “re-bluing” gone, instead: 
 Opportunity for clemency concerning 

characterization of discharge and possible 
reenlistment/RTD 



“Program” Formerly Known As  

 Process: 
 Still need mental health eval 
 Submit letter & attachments  to CA or 

TJAG requesting a recommendation 
(concur/nonconcur) for RTDP 
 After CA action, but not > 1 yr after 

sentence 
 Forward application & CA/TJAG rec to  

AF C&PB 



“Program” Formerly Known As  

 If approved, AF C &PB can: 
 With/without confinement & punitive discharge – 

upgrade discharge to general or honorable, and if 
honorable, DD Form 214 coded to allow 
reenlistment 

 Confinement but no punitive discharge – prevents 
execution of admin discharge to allow upgrade to 
general or honorable, and if honorable, DD Form 
214 coded to allow reenlistment 
 

 



AF Clemency & Parole Board 

  Lengthy confinement--1 year or more 
  Periodic clemency review for all prisoners 
  Parole review for prisoners in DOD system 
 BCD/DD, approved admin discharge, or retirement 
 Served 1/3 confinement  term, but no less than 6 mos; or 

10 yrs on sentence of 30 yrs to life; or 20 yrs on life 
sentences  



AF Clemency & Parole Board 

  How to prepare your client for parole 
 Residence 
 Offer of employment/education 
 Follow the rules! 
 Participate in offense specific treatment 

 Vote sheet 



How to find us: 

JAJR web site:  https://aflsa.jag.af.mil/AF/lynx/jajr/ 
and 

240-612-4840 

Suite 1170, 
JAGTown 



ISALC Scenario [MRE 413] 

During pre-trial interviews for U.S. v. SrA Michael Mancini, you discover that SrA Mancini was 
alleged to have committed sexual assault about one week before he arrived for Basic Training 
(he was 17 years old at the time of the alleged offense, and turned 18 years old the day he arrived 
for Basic).  The charge was investigated by local authorities in Plano Texas, but no charges ever 
resulted as the victim elected not to cooperate.  You located the victim, Amanda Scott, who on 
learning that SrA Mancini has been charged with another sexual assault, wants to cooperate with 
the prosecution.  She tells you that the following occurred: 

Amanda was 15 years old at the time of the incident and attended the same high school as now-
SrA Mancini.  She was a sophomore and the Accused was a senior.  Their families were friends 
and she had known the Accused since they were kids.  Though they never “dated,” they did 
“mess around” off-n-on: kissing, touch over the clothes, but never any skin-to-skin sexual 
contact (beside the kissing of course).  She and the Accused had not had any such intimate 
contact for 2-years before the incident. 

The incident occurred at a party after a football game.  A group of people were at another 
student’s home whose parents were not home (out of town).  Amanda says the Accused was 
focused on her as soon as he arrived.  She had not be drinking, but the Accused pushed her to 
play “beer pong” and drink and after 3-4 8-oz cups of beer, he started to feed her mixed drinks, 
vodka and orange juice.  Amanda says she was “flirting” with the Accused, but there was no 
intimate contact between them, nor any discussion of “hooking up.”  Amanda says she became 
very drunk, the last thing she remembers is rushing to the bathroom to vomit, and then waking 
up in a bedroom, naked, with the Accused on top of her, holding her arms down, penetrating her 
vagina with his penis.  She remembers trying to move, being unable to, and then nothing until 
waking up again in the morning (the light was shining through a window).  She got dressed, 
found a friend sleeping on a couch, woke her and they left. 

The next week rumors of Amanda “hooking up” with a couple of football players at the party 
started to circulate, including rumors that there was a video of the Accused and two other 
individuals violating her (one penetrating her while one of the others held the camera and the 
other fondled her breasts).  School officials learned of the rumors and contacted law 
enforcement.  During the investigation, five of students at the party generally reported (not under 
oath), that Amanda did not appear intoxicated, had told her friends that she intended to “hook 
up” with a couple “football” players that night (the Accused and the other individuals were on 
the football team), and that the next day told her friends she had “helped the football team 
celebrate their win.”  These witnesses also described Amanda as “untrustworthy” in the sense 
that she has had sexual relationships with many athletes at the high school.   

In an interview with law enforcement and in a sworn written statement, Amanda denied these 
assertions, said that these students simply did not like her and were out to get her, and gave the 



names of other students who would back up her recitation of events that night.  Law enforcement 
talked to three additional witnesses from the party who general corroborated Amanda’s version 
of events, characterizing her as very drunk, having been taken advantage of by the Accused, and 
as a truthful person.  Neither the Accused nor any of the football players made any statements 
about events that night, other than a flat denial through counsel. 

The case quickly gained media attention, split the school into pro-Amanda and pro-football team 
camps … due to threats aimed at Amanda and her family, they moved from the local area and 
elected not to cooperate with authorities (who they believed were supporters of the championship 
football team and its players).  Amanda has been in intense counseling since the event, 
continuing to today.   

TYPICAL “LAW” SECTION FROM MJ MRE 413 FINDINGS & CONCLUSIONS 
  
- Ordinarily, propensity evidence is not admissible in a court-martial. MRE 413 is an enumerated 
exception to that general prohibition. MRE 413(a) holds,  
 

“In a court-martial in which the accused is charged with an offense of sexual 
assault, evidence of the accused’s commission of one or more offenses of sexual 
assault is admissible and may be considered for its bearing on any matter to which 
it is relevant.”  

 
- During Congressional debate, “Representative Susan Molinari, the Rules’ primary sponsor, said 
it was Congress’ specific intention that the courts ‘must liberally construe’ [MRE 413] so that 
finders of fact can accurately assess a defendant’s criminal propensities in light of his past 
conduct.” S. Saltzburg, L. Schinasi, and D. Schlueter, Military Rules of Evidence Manual, (Vol 
1, 4-214) (6th Ed. 2006), citing, Cong. Rec. H8991-92, August 21, 1994.  
 
- Under the Rule, the term “sexual assault” includes any offense punishable under the Uniform 
Code of Military Justice that involves any sexual contact, without consent, proscribed by the 
UCMJ. MRE 413(d)(1).  
 
- For purposes of MRE 413, the term “sexual contact” means the intentional touching, either 
directly or through the clothing, of the groin of any person with an intent to abuse, humiliate, 
harass, degrade, or arouse or gratify the sexual desire of any person. MRE 413(f).  
 
- MRE 413 is constitutional and does not violate Equal Protection or Due Process. Before 
admitting evidence under MRE 413, three findings are required: (1) the accused is charged with 
an offense of sexual assault; (2) the evidence proffered is evidence of the accused’s commission 
of another offense of sexual assault; and (3) the evidence is relevant. US v. Wright, 53 MJ 476 
(CAAF 2000).  
 
- Before admitting evidence under MRE 413, the military judge must apply a balancing test 
(MRE 403) and consider the following non-exclusive factors:  

 
(1) strength of proof of prior acts;  



(2) probative weight of evidence;  
(3) potential for less prejudicial evidence;  
(4) distraction of factfinder;  
(5) time needed for proof of prior conduct;  
(6) temporal proximity;  
(7) frequency of the acts;  
(8) presence or lack of intervening circumstances; and  
(9) the relationship between the parties.  

 
US v. Wright, 53 MJ 476 (CAAF 2000) See also US v. Dewrell, 52 MJ 601 (AFCCA 1999), and 
US v. Bailey, 52 MJ 786 (AFCCA 1999). Compare US v. Baumann, 54 MJ 100 (CAAF 2000) 
(probative value outweighed) with US v. Tanksley, 54 MJ 169 (CAAF 2000).  
 
- The analysis of MRE 413 states in relevant part as follows: “When ‘weighing the probative 
value of such evidence, the court may, as part of its rule 403 determination, consider proximity 
in time to the charged or predicate misconduct; similarity to the charged or predicate misconduct; 
frequency of the other acts; surrounding circumstances; relevant intervening events; and other 
relevant similarities or differences.’” (citing Report of the Judicial Conference of the United 
States on the Admission of Character Evidence in Certain Sexual Misconduct Cases).  
 
- There is no requirement that the acts admitted under MRE 413/414 be the exact same acts of 
molestation as the charged offenses. U.S. v. Ediger, 68 M.J. 243 (C.A.A.F. 2010). 



Corrections and Parole 

ISALC 
 

 
2014 

 
 
 
 
 
 



• DOD maintains state-of-the-art facilities 
• ACA accredited 
• Commitment to offense-specific programs 
• Fewer locations (5) 

• Issues w/civilian facilities (e.g., Art 12/13) 

• Abatement available for all inmates 
• Active victim/witness programs 
• Federal Bureau of Prisons for long, long 

term inmates 
 

DOD Corrections System 



Inmates 
What are they doing there? 

  Work Programs 
 Vocational Training 
 Work Detail 

  Treatment Programs 
 Assessment 
 Mental Health 
 Rehabilitation 

  Education Programs 
 



Inmates 
How are they getting out and when? 

  Returned to duty 
  At their “minimum release date” 
  On Parole 
  Transfer to the FBOP 
  On Mandatory Supervised Release 
  At their “maximum release date” 



Abatement 

• Incentivized 
• 5 days per month off the top, then 

• Up to 8 days/month for work, rehab programs, 
education, but 

• Only max of 5 additional days/month if not in rehab 
• Up to an additional 2 days/month for 12 months 

for extraordinary acts 
• Held in abeyance for life, life w/o parole, or 

death 
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Parole Eligibility 

• Inmates with 1 year or more of confinement 
• Inmates with an approved discharge or 

retirement 
• At 1/3 of sentence (but at least 6 months) 

• 30+ years sentences – after 10 years 
• Life – after 20 years 
• Each year thereafter 

• Ineligible – inmates w/death or life w/o parole 
• MSR 



“Program” Formerly Known As  

 AFGM to AFI 31-205 outlines new “program” 
 Same basic requirements: 
 Enlisted only w/exceptional potential 
 No executed discharge or retirement eligible 
 No violent or sex offenders 
 Accept responsibility 

 In residence “re-bluing” gone, instead: 
 Opportunity for clemency concerning 

characterization of discharge and possible 
reenlistment/RTD 



“Program” Formerly Known As  

 Process: 
 Still need mental health eval 
 Submit letter & attachments  to CA or TJAG 

requesting a recommendation 
(concur/nonconcur) for RTDP 
 After CA action, but not > 1 yr after 

sentence 
 Forward application & CA/TJAG rec to  AF 

C&PB 



“Program” Formerly Known As  

 If approved, AF C &PB can: 
 With/without confinement & punitive discharge – 

upgrade discharge to general or honorable, and if 
honorable, DD Form 214 coded to allow 
reenlistment 

 Confinement but no punitive discharge – prevents 
execution of admin discharge to allow upgrade to 
general or honorable, and if honorable, DD Form 
214 coded to allow reenlistment 



How to find us: 

JAJR web site:  https://aflsa.jag.af.mil/AF/lynx/jajr/ 
and 

240-612-4840 

Suite 1170, 
JAGTown 



 

DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

 
 
UNITED STATES OF AMERICA 
 
     v. 
 
SrA MICHAEL D. MANCINI 
633d Force Support Squadron (ACC) 
Joint Base Langley-Eustis, Virginia 

 
STUDENT NOTES 

 
 

 
 

Case Summary 
 
 The accused, a senior airman in the 1st Force Support Squadron, is charged with abusive 
sexual contact.  On 5 August 20XX-1, the accused, alleged victim, and other friends went 
camping over a long weekend.  The alleged victim claimed that while at the camp site, the 
accused indecently assaulted her in a cabin.  The accused provided a statement to OSI admitting 
that he and the victim did engage in sexual activity but claimed that the activities were 
consensual.  Several additional witnesses possess knowledge that may be relevant to either the 
prosecution or defense. 
 
 Students using this scenario will be called upon to litigate a motion, conduct voir dire of 
court members, and participate in all phases of a fully-litigated general court-martial.  Trial and 
defense counsel will each conduct direct and cross-examination of witnesses; mark, introduce, 
and use evidence; and deliver opening statements, closing arguments, and sentencing arguments. 
 
 
 

 
WARNING 

 
Before reading further, please ensure that you have the correct case file for your program.  There 
are two cases captioned United States v. SrA Michael D. Mancini.  One case involves an 
allegation of abusive sexual contact and the other involves an allegation of a drug offense.  This 
is the abusive sexual contact case file.  If you are unsure which file you should be preparing, 
please verify with your SJA or the TRIALS team chief. 
 

 



 

Use of the Scenario 
 
 Students will use the factual scenario contained in this package to prepare for, and 
conduct, a simulated fully-litigated general court-martial.  The following specific instructions 
apply to the exercises listed below: 
 
 1.  Motion practice exercise.  The case file contains portions of a sample defense motion 
and prosecution response. During the motion practice exercise, both parties shall argue their 
position to the military judge. In preparing the motion argument, counsel may, but are not 
required to, do additional legal research and incorporate their additional research into their 
argument. The purpose of this exercise is to enable participants to practice and refine their oral 
argument skills, not their legal research and writing skills. The motion and response are merely 
examples; they should not be considered the only correct (or even the best) approach to take in 
defending or prosecuting this case, nor should counsel assume that the sample motion/response 
contains citations to all of the cases that arguably address the issue. 
 
 2.  Voir dire exercise.  Both parties shall submit to the military judge, at the time 
prescribed in the TRIALS program welcome letter, proposed voir dire questions to be asked of 
the members.  The parties should assume that the military judge will have asked those standard 
questions contained in the Military Judge’s Benchbook (DA Pamphlet 27-9) and ensure that their 
proposed questions do not duplicate any questions asked by the judge.  Counsel should assume 
that all of their proposed voir dire questions have been approved unless otherwise informed by 
the military judge at the beginning of the exercise.  Counsel will conduct group or individual voir 
dire, as directed by the TRIALS faculty. 
 
 3.  Opening statement exercise.  Counsel will deliver five to six minutes of their opening 
statement and may assume that any exhibit(s) authorized under the Military Rules of Evidence 
have been previously admitted and are available for use.   
 
 4.  Direct and cross-examination exercise.  Trial and defense counsel will each conduct 
five to six minutes of direct and cross-examination. 
 
  Trial counsel: will prepare a direct examination for either Amn Parker or Amn 
Woodward.  Assignment will be made by the TRIALS team chief. 
 
  Defense counsel: will prepare a cross-examination for Amn Parker or Amn 
Woodward.  Defense counsel will cross-examine the witness assigned to their trial counsel. 
 
  Defense counsel: will prepare a direct examination for the accused or Mr Burns.  
Assignment will be made by the TRIALS team chief. 
 
  Trial counsel: will prepare a cross-examination for the accused or Mr Burns. Trial 
counsel will cross-examine the witness assigned to their defense counsel. 
 
  Remember that your examination will only last 5-6 minutes and cross-
examination will not be limited to those matters raised on direct (in other words, the cross-



 

examiner may assume that the witness testified on direct about all the matters contained in the 
case file that would otherwise be admissible). 
 
 5.  Evidentiary foundations exercise.  Trial and defense counsel will each be required to 
lay the foundation for at least one item of evidence.  TRIALS faculty will either select the item 
of evidence to be introduced by each counsel or may allow counsel to elect which item of 
evidence to introduce.  This is a foundation exercise, so counsel may be asked to introduce 
evidence that may be favorable to the opposing side.  Counsel should be prepared to lay the 
foundation for the following items of evidence: 
 

(a) accused’s statement to OSI 
(b) note from Amn Parker to SrA Fielding 
(c) Amn Parker’s Facebook page 
(d) campground map 
(e) diagram of cabin 
(f) photograph of bunk beds 
(g) Amn Parker’s clothes 
(h) accused’s clothes 

 
 6.  Closing argument exercise.  Both trial and defense counsel shall deliver a portion of 
their closing argument.  At least one exhibit – whether introduced during the findings portion of 
the trial or created specifically for the closing argument – shall be used. 
 
 7.  Sentencing argument exercise.  Both trial and defense counsel shall deliver a portion 
of their sentencing argument.  Counsel shall assume that the accused has been convicted of 
indecent assault, as charged.  Counsel are strongly encouraged to use at least one exhibit in the 
sentencing argument. 
 



 

RULES OF ENGAGEMENT 
 

 
1. Treat this program as you would a real general court-martial. 

 
2. This is your opportunity to try out new styles, presentation theories, etc.  The more you 

“think outside of the box” and try new approaches, the more you are likely to get from 
the program. 
 

3. Unless told otherwise, assume all of the information provided in the case file is admitted 
at trial unless there is no reasonably plausible theory of admissibility. 
 

4. TRIALS faculty members or local legal office volunteers will play the roles of Amn 
Allison Parker, Amn Amanda Woodward, Mr Burns, and the accused.  If asked a 
question the answer to which is not contained in the case file, the witness will provide a 
response consistent with the witness’ persona. 
 

5. As with most trials, only a portion of the available witnesses provided statements to 
Security Forces/OSI and/or testified at the Article 32 hearing.  SrA Matt Fielding was 
deployed at the time of the Article 32 and was deemed unavailable.  You may assume 
that any witness who would logically testify at trial did testify. 
 

6. The “all object” rule applies throughout the course.  If something occurs to which a valid 
objection can be lodged, we expect you to object as you would at trial. 
 

7. When conducting witness examinations (either direct or cross), you may begin at any 
point within the examination.  If you elect to start somewhere other than the “beginning” 
of the examination, please advise the instructors accordingly so the examination can be 
understood in context. 
 

8. The case file contains no administrative errors.  That means that if you see any 
discrepancies between statements, times, dates, etc., you should assume that any such 
discrepancies were intentional and use them as you see fit for impeachment and/or 
argument. 
 

9. Instructors occasionally recommend different techniques to address the same issue and 
occasionally those recommendations may appear to conflict with each other.  Different 
litigators use different styles and trial tactics in trying their cases.  You may 
independently reflect on the different recommendations and determine which works best 
with your style. 
 

10. Do not argue with the instructor(s).  If you have questions about a critique, feel free to 
ask an instructor about it during the video review or a break. 

 
 







DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS NINTH AIR FORCE (ACC) 

SHAW AIR FORCE BASE, SC 
 
 
Special Order         15 December 20XX-1  
AB-11 
 
 
 
A general court-martial is hereby convened.  It may proceed at Langley Air Force Base, Virginia, to try 
such persons as may be properly brought before it.  The court will be constituted as follows: 
 
 
COLONEL JOHN J. BENSON   1 MDG ACC LANGLEY AFB, VA 
COLONEL JAMES RAWLS    1 CONS ACC LANGLEY AFB, VA 
LIEUTENANT COLONEL CAREY FELTS 1 MDOS ACC LANGLEY AFB, VA 
LIEUTENANT COLONEL RAMON FARNELL 1 CES  ACC LANGLEY AFB, VA 
MAJOR CINDRA D. WEBBER   1 AMXS ACC LANGLEY AFB, VA 
CAPTAIN BARRY S. OTTINGER   71 FS   ACC LANGLEY AFB, VA 
CAPTAIN SANDRA P. GREER   94 FS  ACC LANGLEY AFB, VA 
  
 

 Hap Arnold 
 

H. ARNOLD, Lt Gen, USAF 
Commander 
 
 
 
 

FOR THE COMMANDER  
 Adam Schiff 
ADAM SCHIFF, Colonel, USAF   DISTRIBUTION 
Staff Judge Advocate     1 Ea Individual 
       1 Ea Orgn 
       15 1 FW/JA 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE JUDICIARY 

 
UNITED STATES   
   
V.  DEFENSE MOTION IN LIMINE 

TO ADMIT EVIDENCE UNDER  
M.R.E. 412(B)(1)(C) 
 

  
SRA MICHAEL D. MANCINI  
633D FORCE SUPPORT SQUADRON 
(ACC) 
JOINT BASE LANGLEY-EUSTIS, VA        

 

  
  DATE:  TODAY’S DATE – 14 DAYS 
 

COMES NOW the Defense pursuant to Military Rule of Evidence (M.R.E.) 402, M.R.E. 403 and 
M.R.E. 412 and moves this Honorable Court to admit evidence of Airman (Amn) Allison 
Parker’s prior sexual activity with Senior Airman (SrA) Matt Fielding. 

I. FACTS 
 
1.  In early August 20XX-1, Amn Parker invited Amn Amanda Woodward and SrA Michael D. 
Mancini to go on a camping trip with her.  SrA Mancini accepted the invitation and told Amn 
Parker that he wanted to invite two other friends, Mr. Peter Burns and Mr. William Campbell.  
Amn Parker planned the trip and reserved a cabin for the group. 
 
2.  SrA Mancini also called his friend, SrA Matt Fielding, about attending the camping trip.  
SrA Fielding informed SrA Mancini that it would not be a good idea for him to go because he 
and Amn Parker “hooked up” a few times.  SrA Fielding told SrA Mancini that Amn Parker was 
into “hooking up.”  However, she would only masturbate guys (until they climaxed) since she 
had a boyfriend back home.  SrA Fielding stated Amn Parker’s belief was that she was not really 
cheating because she was not having sexual intercourse.   
 
3.  On 5 August 20XX-1, SrA Mancini, Amn Parker and Amn Woodward departed the base 
around 1030 for the camping trip, arriving at their cabin around 1300.  Around 1400, SrA 
Mancini, Amn Parker and Amn Woodward purchased two cases of beer and started drinking.  
The group started playing drinking games after Mr. Burns and Mr. Campbell arrived around 
1600. 
 
4.  Around 1800, Amn Parker had to use the bathroom.  SrA Mancini asked if she would like him 
to walk with her.  She agreed, and the two walked to the bathroom together.  On the walk, 
Amn Parker stated that she would want to hang out with SrA Mancini if she did not have a 
boyfriend back home.  SrA Mancini responded with, “What happens in Virginia stays in 
Virginia.”   
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5.  Around 2100, Amn Woodward, Mr. Burns and Mr. Campbell left the cabin to go swimming 
at the pool.  SrA Mancini and Amn Parker stayed behind.  The group was away from the cabin 
for approximately an hour and a half.  After the group left, Amn Parker went to her bunk and 
SrA Mancini sat on the porch of the cabin.  About fifteen minutes later, Amn Parker returned 
from her bunk and asked SrA Mancini to walk to the bathroom with her.  SrA Mancini accepted 
the offer.   
 
6.  When SrA Mancini and Amn Parker returned from the bathroom, Amn Parker grabbed 
SrA Mancini’s hand and told him to come to her bunk.  When SrA Mancini asked about her 
boyfriend, Amn Parker replied “Aren’t you the one who said what happens in Virginia stays in 
Virginia?”  Amn Parker led SrA Mancini to her bunk. 
 
7.  While lying on Amn Parker’s bunk, SrA Mancini touched Amn Parker’s breast.  Amn Parker 
said nothing and laid there.  She then touched SrA Mancini through his clothes and slid his shorts 
down.  After SrA Mancini got on top of Amn Parker, she took his penis in her hand and told him, 
“This will have to be good enough for now.”  Amn Parker then masturbated SrA Mancini until 
he ejaculated. 
 
8.  Just after SrA Mancini ejaculated, Amn Woodward, Mr. Burns and Mr. Campbell returned 
from the pool.  Amn Woodward heard some noises coming from the bedroom and busted in on 
Amn Parker and SrA Mancini.  Amn Woodward said, “What the hell is going on?”  As soon as 
the lights came on in the backroom, Amn Parker yelled “Get off me!”  Amn Woodward then told 
Amn Parker she could not believe SrA Mancini would do that to her because he knew she had a 
boyfriend.  Amn Woodward continued stating how horrible SrA Mancini was for doing that to 
Amn Parker.  She repeatedly attempted to persuade Amn Parker to call the police, but Amn 
Parker said she did not want to.  Amn Parker said she just wanted to go to sleep and deal with it 
in the morning.   
 
9.  The group left the cabin the next day.  During the drive, Amn Woodward talked non-stop 
about what a jerk SrA Mancini was for taking advantage of Amn Parker.  When they returned to 
base, Amn Parker told Amn Woodward she was fine.  However, Amn Woodward continued to 
try to persuade Amn Parker to call the Office of Special Investigations (OSI).  Amn Parker told 
Amn Woodward she did not want to report it.  Additionally, Amn Parker stated she was fine and 
Amn Woodward should just let it go.  Later that night, Amn Woodward called OSI to report the 
event. 
 

II. LAW 
 
10.  Generally, evidence of a victim’s sexual behavior is inadmissible.  M.R.E. 412.  However, 
“the so-called ‘rape shield’ rule is not an absolute bar to the admission of such evidence at 
court,” and “[it] should not be applied in derogation of a criminal accused’s constitutional 
rights.”  United States v. Dorsey, 16 M.J. 1, 5 (C.M.A. 1983).  Such evidence is admissible if it 
falls into one of three exceptions:  (i) it is offered to prove a person other than the accused was 
the source of the injuries; (ii) it is offered to prove the victim consented to the actions of the 
accused; or (iii) if its exclusion would violate the constitutional rights of the accused.  See 
M.R.E. 412(b)(1)(C).   
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11.  In analyzing admissibility of M.R.E. 412 evidence, the judge must first determine whether 
the evidence is relevant and then whether the probative value of the evidence outweighs the 
danger of unfair prejudice.  M.R.E. 412(c)(3).  If the military judge determines the evidence is 
relevant and that the probative value outweighs the danger of unfair prejudice, the evidence shall 
be admissible in trial.  Id.   
 
12.  Under the Military Rules of Evidence, in order to be admissible, evidence must be relevant.  
M.R.E. 402.  “Relevant evidence” means evidence tending to make the existence of any fact of 
consequence to the determination of the matter more or less probable than it would be without 
the evidence.  M.R.E. 401.   
 
13.  While evidence offered under M.R.E. 412 must meet the two-part relevance-balancing test, 
evidence offered under M.R.E. 412(b)(1)(C) is “subject to distinct analysis.”  United States v. 
Zak, 65 M.J. 786, 792 (Army Ct. Crim. App. 2007).  “Under M.R.E. 412(b)(1)(C), the accused 
has the right to present evidence that is ‘relevant, material, and favorable to his defense.’”  
United States v. Banker, 60 M.J. 216, 222 (2004) (quoting Dorsey, 16 M.J. at 5).   
 
14.  If the evidence is found to be relevant, the decision turns to whether the evidence is material 
and favorable to the defense, essentially whether the evidence is necessary.  Banker, 60 M.J. at 
222.  “In determining whether evidence [offered under M.R.E. 412(b)(1)(C)] is material, the 
military judge looks at ‘the importance of the issue for which the evidence was offered in 
relation to the other issues in this case; the extent to which the issue is in dispute; and the nature 
of the other evidence in the case pertaining to this issue.”  United States v. Colon-Angueira, 16 
M.J. 20, 26 (C.M.A. 1983) (quoting Dorsey, 16 M.J. at 6). 
 
15.  In Dorsey, the appellant contended the victim fabricated the alleged rape due to anger over a 
comment, made by the appellant, concerning the victim’s sexual activity on the night of the 
alleged rape.  The defense sought to introduce evidence that the victim had sexual intercourse 
with the appellant’s roommate and fabricated the alleged rape when the appellant called her a 
whore.  The lower court judge did not allow extrinsic evidence of the victim’s prior sexual 
conduct.  The Court of Military Appeals overturned the appellant’s rape conviction, holding that 
the evidence was constitutionally required to be admitted.  Id. at 8.  The court held the evidence 
was vital to the appellant’s defense since the “critical issue in the case was the credibility of [the 
victim] and appellant.”  Id. at 7.  See also Colon-Angueira, 16 M.J. at 24-27 (holding that M.R.E. 
412 evidence may be admitted even though its relevancy is based on other evidence to be 
admitted and a series of evidentiary inferences which could be drawn from the totality of the 
evidence).   
 
16.  In Zak, the appellant argued evidence of a full body, mostly nude massage between him and 
the victim should have been allowed to prove the defense’s theory of consensual sexual 
intercourse on the night in question.  The court held exclusion of the offered evidence was clear 
error and an abuse of discretion.  Id. at 793-794.  In its opinion, the court stated, “In applying 
M.R.E. 412, the judge is not asked to determine if the proferred evidence is true; it is for the 
members to weigh the evidence and determine its veracity.”  Id. at 793 (emphasis in original) 
(quoting United States v. Platero, 72 F.3d 806, 813 (10th Cir. 1995).  See also United States v. 
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Williams, 37 M.J. 352, 360 (C.M.A. 1993) (holding that M.R.E. 412 evidence is constitutionally 
required where it would undermine the victim’s credibility, affect the judgment, assist the trier of 
fact, and is favorable to the defense). 
 
     III.  ANALYSIS 
 

(YOUR ARGUMENT HERE) 
 
 

CONCLUSION 
 
The Defense respectfully requests that this Honorable Court grant the Defense’s Motion to admit 
evidence concerning Amn Allison Parker’s prior sexual activity with SrA Matt Fielding.  
 
The Defense requests an Article 39(a) hearing on this motion. 
 
Respectfully submitted this (date), 20XX. 
 
 
 
        //Signed//  
        BILL BROWN, Capt, USAF  
        Defense Counsel 
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CERTIFICATE OF SERVICE 
 
I certify that I have delivered a copy of this motion via e-mail to the military judge and trial 
counsel this (date), 20XX. 
 
 
 
        //Signed//  
        BILL BROWN, Capt, USAF  
        Defense Counsel 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE JUDICIARY 

 
UNITED STATES   
   
V.  GOVERNMENT RESPONSE TO 

DEFENSE MOTION IN LIMINE 
TO ADMIT EVIDENCE UNDER  
MRE 412(B)(1)(C) 
 

  
SENIOR AIRMAN MICHAEL D. 
MANCINI 

 

633D FORCE SUPPORT SQUADRON 
JOINT BASE LANGLEY-EUSTIS, VA 

 

  
  DATE:  TODAY’S DATE – 10 DAYS 
 

RELIEF REQUESTED 
 
The government respectfully requests this Honorable Court deny the defense’s motion to admit 
any evidence concerning Airman (Amn) Allison Parker’s prior sexual activity with Senior 
Airman (SrA) Matt Fielding, and grant the Government’s motion to exclude any evidence 
concerning Amn Parker’s alleged prior sexual activity with SrA Fielding five months prior to the 
alleged incident pursuant to Military Rules of Evidence (M.R.E.) 403 and 412. 
 

I.  BURDEN 
 
1.  The moving party must prove any factual issues by a preponderance of the evidence.  R.C.M. 
905(c)(1).  Furthermore, defense has the burden of demonstrating why the general prohibition in 
M.R.E. 412 should be lifted to admit evidence of the victim’s sexual behavior with persons other 
than the accused.  United States v. Carter, 47 M.J. 395, 396 (1998). 
    

II. FACTS 
 
2.  Amn Parker planned a camping trip and invited her friends, Amn Amanda Woodward and 
Senior Airman (SrA) Michael Mancini, the Accused.  The Accused also invited two of his 
civilian friends, Mr. William Campbell and Mr. Peter Burns.  Before the trip, the Accused told 
Mr. Burns that the camping trip would include two single girls and a lot of beer.  The Accused 
also told Mr. Burns that the girls had long-distance boyfriends, but the Accused said, “If I get a 
shot, you’d better not cock-block me.”1   
 
3.   On 5 August 20XX-1, the Accused drove Amn Parker and Amn Woodward to the 
campground, arriving about 1300 to the rented cabin.  They purchased snacks and alcohol and 
played drinking games until the others arrived.  Mr. Campbell and Mr. Burns arrived about 1600.  
At about 1800, Amn Parker had to use the restroom, which was located at the bathhouse.  The 
Accused asked if he could escort her and walked with her to the bathhouse. 
                                                           
1  The term “cock-block” is a colloquialism that means to hinder or impede a male’s attempt to have sexual relations 
with a female.   
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4.  Around 2130, Amn Woodward, Mr. Burns, and Mr. Campbell decided to go swimming.  
Amn Parker was feeling tired and wanted to go to sleep.  She asked Amn Woodward to stay back 
with her, but Amn Woodward wanted to go swimming.  Mr. Campbell nodded at SrA Mancini as 
if to say, “Stay here with her, Dude.”  The Accused decided to stay behind with Amn Parker.  
The Accused later said he was not really tired.   
 
5.  Amn Parker went to bed in the back room where the girls were going to be sleeping, while the 
Accused stayed up and drank beer.  The swimmers were gone for 1-2 hours.  After Amn Parker 
fell asleep, and about 1-2 hours after the others had left for the pool, the Accused went into the 
back bedroom and climbed onto Amn Parker’s bunk bed.  Amn Parker was wearing panties, 
shorts and a t-shirt, but no bra.  The Accused started rubbing her bare thighs and stuck his hands 
up her t-shirt and rubbed her breasts.  Amn Parker woke up when he was touching her breasts 
and thighs, and then saw the Accused slide off his shorts and masturbate himself as he ejaculated 
all over Amn Parker’s t-shirt.  The Accused’s story was that it was a consensual act and that 
Amn Parker masturbated him [the Accused] until he climaxed.   
 
6.  Just then, the others were returning from swimming and flipped on the light.  Amn Woodward 
yelled at SrA Mancini to get off of Amn Parker and she ordered the guys to sleep outside.  Amn 
Woodward wanted Amn Parker to report the attempted rape to prevent SrA Mancini from 
sexually assaulting or raping future victims.  Amn Parker said that she was OK since she was not 
raped, and she did not want to report.  The next day they all drove home and later that night on 6 
August 20XX-1, Amn Woodward called OSI and Amn Parker gave a statement that she woke up 
to SrA Mancini rubbing her thighs, rubbing her breasts, masturbating himself and ejaculating all 
over her t-shirt. 
 
7.  A few days before the camping trip, SrA Fielding, the Accused’s friend, told the Accused that 
he [SrA Fielding] had sexual relations with Amn Parker about five months earlier.  SrA Fielding 
claimed that Amn Parker stroked his penis a couple times per week for about three weeks.  SrA 
Fielding then broke off the relationship because he got a girlfriend.  SrA Fielding claimed that 
Amn Parker would only stroke his penis, as opposed to have sexual intercourse, because she had 
a boyfriend at the time.  According to SrA Fielding, anything more would have been considered 
cheating on her boyfriend. 
 

III.  LAW  
 

8.  M.R.E. 412(a) generally prohibits reputation or opinion evidence of a victim of a 
nonconsensual sexual offense.  Manual for Courts-Martial (M.C.M.) 2008, A22-35, (Analysis of, 
M.R.E. 412).  Evidence of reputation and opinion explicitly includes evidence of the victim’s 
“sexual predisposition” under M.R.E 412(a)(2).  As designed, the rule excludes evidence that 
does not directly refer to sexual activities or thoughts but that the Accused believes may have 
sexual connotations for the factfinder.  The intent is to shield the victim from the often 
embarrassing and degrading cross-examination and evidence presentations common to 
prosecutions of such offenses.  As a result, unless an exception applies, evidence such as that 
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relating to the victim’s “mode of dress, speech, or lifestyle” is inadmissible.  M.C.M. 2008, A22-
36, (Analysis of, M.RE. 412) (emphasis added).         
 
9.  M.R.E. 412 contains three important exceptions to the principle of exclusion of evidence 
going to other sexual behavior of the victim in a sexual offense case.  The third exception is the 
relevant one, that is, “evidence the exclusion of which would violate the constitutional rights of 
the Accused.”  M.R.E. 412(b)(1)(C).  In this regard, as the then-U.S. Court of Military Appeals 
re-stated in United States v. Greaves, 40 M.J. at 438 (C.M.A. 1994), “[w]hen the defense seeks 
to present evidence which is subject to the exclusionary provision of M.R.E. 412, it must clearly 
demonstrate that the proffered evidence is relevant, material, and favorable to its 
case…Furthermore, the probative value of the evidence must outweigh the danger of unfair 
prejudice.”  M.R.E 412(c)(3); United States v. Fox, 24 M.J. 110,112 (C.M.A. 1987).   
 
10.  “Evidence of a rape victim’s unchastity, whether in the form of testimony concerning her 
general reputation or direct or cross-examination testimony concerning specific acts with persons 
other than the defendant, is ordinarily insufficiently probative either of her general credibility as 
a witness or of her consent to intercourse with the defendant on the particular occasion charged 
to outweigh its highly prejudicial effect….” United States v. Kasto, 584 F.2d 268, 271-72 (8th 
Cir. 1978) (footnote and citations omitted).  Both Federal Rule of Evidence 412 and Military 
Rule of Evidence 412 embody this rationale.   
 
11.  “Whatever type of evidence may be offered as to past sexual behavior of an alleged victim, 
the underlying analysis is the same; and, as we have made clear in other cases, it centers on the 
relevancy, materiality, and favorability to the defense of such evidence.” United States v. 
Holliman, 16 M.J. 164, 165 (C.M.A. 1983) citing United States v. Dorsey, 16 M.J. 1 (C.M.A. 
1983).  “Proof that a woman had sexual intercourse in her room with one male has little tendency 
to establish that she would also have intercourse willingly in her room with some other male—
especially when, as here, there is no indication that … [appellant’s] encounter with the victim 
was under circumstances similar to those under which she had previously engaged in sexual 
activity with others.”  United States v. Hicks, 24 M.J. 3 (C.M.A. 1987), cert. denied, 484 U.S. 
827 (1987) citing Holliman, supra. 
 
12.  M.R.E. 412 is primarily a rule of relevance.  On the question of whether a reasonable person 
would have believed that a rape victim was awake and capable of consent, her sexual history is 
clearly irrelevant. Similarly, on the question of whether an alleged rape victim actually did 
consent, her sexual history is clearly irrelevant.  On the question of whether a reasonable person 
would believe a rape victim was manifesting consent, the relevance of proffered evidence about 
the rape victim’s sexual history must be analyzed from two aspects: (1) Would a reasonable 
person believe, based on the quality and quantity of their knowledge about the victim’s past, that 
she was so indiscriminately promiscuous that she would consent to sex with him under the 
circumstances he described (emphasis added); and (2) Assuming arguendo that a reasonable 
person could so conclude, could a reasonable person then conclude that her behavior at the 
moment in question meant “yes”?  Greaves at 438. 
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13.  An Accused generally has the right, under the Fifth and Sixth Amendment to the 
Constitution, to introduce relevant, probative evidence in his defense.  This includes the right to 
cross-examine witnesses fully.  United States v. Lauture, 46 M.J. 794 (Army Ct. Crim. App. 
1997).  These rights are not absolute, however. “The right to confront and cross-examine is not 
absolute and may, in appropriate cases, bow to accommodate other legitimate interests in the 
criminal trial process.”  Chambers v. Mississippi, 410 U.S. 284, 295 (1973). To be 
constitutionally required, evidence must be relevant.  Even if the evidence meets the threshold 
for relevance, it may be excluded unless its importance outweighs the policies, which support 
exclusion. Lauture at 798.  Moreover, simply stating a valid purpose or theory of relevance is not 
sufficient to make evidence admissible.  The proponent must demonstrate that the proffered 
evidence rationally supports the theory, and that the theory is significant to the outcome of the 
case.  United States v. Pagel, 45 M.J. 64, 69-70 (1996).  Thus the proponent must show, first, 
that the logical link between the proffered evidence and the conclusion the proponent wants the 
factfinder to draw is more than remote or speculative.  Second, the proponent must show that this 
conclusion could affect a significant issue in the case.  Lauture at 799.  

 
14.  As a result, courts will exclude evidence of the victim’s past sexual misconduct and unchaste 
character under M.R.E. 412 because such evidence is offered only to “establish the victim’s 
sexual reputation.”  United States v. Pickens, 17 M.J. 391 (C.M.A. 1984). 
 

IV. ARGUMENT 
 

(YOUR ARGUMENT HERE) 
 
 

V.  CONCLUSION 
 

Any evidence concerning Amn Allison Parker’s prior sexual activity with SrA Matt Fielding 
should be excluded under M.R.E. 403, 412, and under applicable case law interpreting the same.  
M.R.E. 412 was adopted to encourage the victims of sexual assault to come forward, regardless 
of their sexual background.  To permit the defense to delve into the victim’s sexual background 
is both improper and barred under M.R.E. 412.  The government respectfully requests this 
Honorable Court deny the defense’s motion.  The government requested an Article 39(a) session 
to address this matter. 
 
 
Respectfully submitted this _____day of ______, 20XX. 
 
 
 
       //Signed//     
       SUE JONES, Capt, USAF  
       Trial Counsel 
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Attachments: 
1.  AF IMT 1168, Amn Allison Parker, dated 7 Aug 09 (2 pages) 
2.  AF IMT 1168, Amn Amanda Woodward, dated 7 Aug 09 (2 pages) 
3.  AF IMT 1168, Mr. Peter Burns, dated 8 Aug 09 ( 2 pages) 
4.  AF IMT 1168, Mr. William Campbell, dated 8 Aug 09 (2 pages) 
5.  AF IMT 1168, SrA Michael D. Mancini, dated 7 Aug 09 (3 pages) 
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CERTIFICATE OF SERVICE 
 
I certify that I have delivered to the military judge and defense counsel a copy of this motion via 
e-mail, this (date), 20XX. 
 
 
       //Signed//     
       SUE JONES, Capt, USAF  
       Trial Counsel 
 
 

 



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
BENSON, JOHN J. 

Grade 
O-6 

Duty Title 
Deputy Commander, 1 MDG 

Organization (Unit/Office Symbol) 
1 MDG/CD 

Duty Phone 
5-9876 

Fax No. 
5-9865 

Date of Birth 
6 August 20XX-51 

Date of Rank 
1 June 20XX-2 

TAFMSD 
15 September 20XX-27 

Date Assigned Station 
15 June 20XX-2 

DEROS 
N/A 

Rater  
Col  Sherman Potter 

Rater’s Position 
1 MDG/CC  

Awards and Decorations 
  Meritorious Service Medal   (with 4 OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 1 OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with     OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with 4 OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon  (with    device) 
  AF Training Ribbon      (with    OLC) 

 
Others Not Listed Above:   Global War on Terrorism Service Medal, Air Force Expeditionary Service Ribbon  
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
2 

Gender/Age of Children 
M-24, F-21 

Home of Record 
Alabama 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Maxwell AFB, AWC Student 
2.  Keesler AFB, MS, Commander, 81st Medical Operations Squadron 
3.  Fairchild AFB, WA, Flight Surgeon, 92d Medical Operations Squadron 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Harvard Medical School 
2.  University of Arizona, B.S., Chemistry 
Professional Military Education (include type and how completed)  
1. Air War College (residence) 
2. Air Command and Staff College (seminar) 
3.  Squadron Officer School (correspondence) 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   0 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
RAWLS, JAMES 

Grade 
O-6 

Duty Title 
Commander 

Organization (Unit/Office Symbol) 
1 CONS/CC 

Duty Phone 
Ext 5-2020 

Fax No. 
5-2021 

Date of Birth 
3 Mar 20XX-47 

Date of Rank 
1 December 20XX-3 

TAFMSD 
3 June 20XX-25 

Date Assigned Station 
3 July 20XX-1 

DEROS 
N/A 

Rater  
Col Stephen Austin  

Rater’s Position: 
1 MSG/CC 

Awards and Decorations 
  Meritorious Service Medal   (with 4 OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with    OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with    OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with 3 OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon  (with    device) 
  AF Training Ribbon      (with    OLC) 

 
Others Not Listed Above:   Global War on Terrorism Expeditionary Medal, Global War on Terrorism Service Medal 
Air Force Expeditionary Service Medal with Gold Border 
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
2 

Gender/Age of Children 
Female (23), Male (21) 

Home of Record 
Topeka, KS 

Duty History - Last 3 assignments (include base and duty title) 
1.  Ramstein AB, Germany, Commander, Contracting Squadron 
2.  Wright Patterson AFB, Ohio, Staff Officer, Aeronautical Systems Center, Engineering Directorate 
3.  Los Angeles AFB, CA, Commander, Contracting Squadron 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Penn. State. University, M.B.A. 
2.  Massachusetts Institute of Technology, B.S., Aeronautics/Astronautics 
Professional Military Education (include type and how completed)  
1.  AWC (correspondence) 
2.  ACSC (correspondence) 
3.  SOS (correspondence) 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:  0 2.  Flying Evaluation Boards: 0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
FELTS, CAREY 

Grade 
O-5 

Duty Title 
Commander 

Organization (Unit/Office Symbol) 
1 MDOS/CC 

Duty Phone 
5-9876 

Fax No. 
5-9865 

Date of Birth 
7 September 20XX-42 

Date of Rank 
1 June 20XX-3 

TAFMSD 
11 May 20XX-18 

Date Assigned Station 
15 August 20XX-1 

DEROS 
N/A 

Rater  
Col  Sherman Potter 

Rater’s Position 
1 MDG/CC 

Awards and Decorations 
  Meritorious Service Medal   (with 2 OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 3 OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with     OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon  (with    device) 
  AF Training Ribbon      (with    OLC) 

 
Others Not Listed Above:   Global War on Terrorism Service Medal, Air Force Expeditionary Service Ribbon  
 
Gender 
Female 

Race 
White 

Marital Status 
Single 

No. of Children 
0 

Gender/Age of Children 
0 

Home of Record 
California 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Langley AFB, VA, 1st Medical Ops Sqdn, Deputy Commander 
2.  Sheppard AFB, TX, 82d Medical Ops Sqdn, Flight Surgeon 
3.  Spangdahlem AB, Germany, 52d Medical Ops Sqdn, Flight Surgeon 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.USUHS, M.D. 
2.Cornell Univ., B.S., Biology 
Professional Military Education (include type and how completed)  
1   Air Command and Staff College - Correspondence 
2.  Squadron Officer School - Correspondence 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  2 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   0 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
FARNELL,  RAMON 

Grade 
O-5 

Duty Title 
Commander 

Organization (Unit/Office Symbol) 
1 CES/CC 

Duty Phone 
5-2244 

Fax No. 
5-2245 

Date of Birth 
15 June 20XX-39 

Date of Rank 
1 December 200X-3 

TAFMSD 
10 June 20XX-17 

Date Assigned Station 
25 June 20XX-2 

DEROS 
 

Rater  
Col Stephen Austin 

Rater’s Position 
1 MSG/CC 

Awards and Decorations 
  Meritorious Service Medal   (with 2   OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 1 OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with 1 OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with    OLC) 
  National Defense Service Medal    (with 1device) 
 AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Expt Mksmnshp Ribbon (with    device) 
  AF Training Ribbon      (with    OLC) 

 
Others Not Listed Above:   Armed Forces Expeditionary Medal, GWOTE, GWOTS  
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
2 

Gender/Age of Children 
F-10, F-5 

Home of Record 
Florida 

Duty History - Last 3 assignments (include base and duty title) 
1.  Davis-Monthan AFB AZ, Commander, 355 CES 
2.  Fairchild AFB, WA, Commander, 92d CES 
3.  AFIT student 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Troy State University, MS, Mechanical Engineering 
2.  University of Arkansas, BS, Mechanical Engineering 
Professional Military Education (include type and how completed)  
1.  ACSC (Correspondence) 
2.  SOS (Residence) 
3.  SOS (Correspondence) 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  1 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   1 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
WEBBER, CINDRA D. 

Grade 
O-4 

Duty Title 
Commander 

Organization (Unit/Office Symbol) 
1 AMXS/CC 

Duty Phone 
5-1212 

Fax No. 
5-7543 

Date of Birth 
14 August 20XX-35 

Date of Rank 
1 December 20XX-3 

TAFMSD 
12 June 20XX-14 

Date Assigned Station 
17 March 20XX-2 

DEROS 
 

Rater  
Col James Bond 

Rater’s Position 
1 MXG/CC 

Awards and Decorations 
  Meritorious Service Medal   (with      OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with 2   OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with 2   OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with 2   OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal      (with     OLC) 
  National Defense Service Medal    (with 1 device) 
  AF Overseas Ribbon--Short     (with    OLC) 
  AF Overseas Ribbon--Long     (with    OLC) 
  AF Longevity Service Awd Ribbon   (with    OLC) 
  AF NCO PME Graduate Ribbon    (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon  (with     device) 
  AF Training Ribbon      (with    OLC) 

 
Others Not Listed Above:   GWOTS 
 
Gender 
Female 

Race 
Black 

Marital Status 
Married 

No. of Children 
3 

Gender/Age of Children 
M-10, M-10, F-5 

Home of Record 
Mississippi 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Maxwell AFB, AL – ACSC Student, in-residence 
2.  Yokota AB Japan – Chief, Sortie Generation Flight 
3.  Peterson AFB CO – Executive Officer, Wing Commander 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Duke University, M.A. Public Administration 
2.  University of Mississippi, B.A. Mechanical Engineering 
Professional Military Education (include type and how completed)  
1.  Air Command and Staff College - residence 
2.  Squadron Officer School - Correspondence 
 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  1 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   1 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
OTTINGER, BARRY S. 

Grade 
O-3 

Duty Title 
Pilot  

Organization (Unit/Office Symbol) 
71 FS 

Duty Phone 
Ext 5-2345 

Fax No. 
Ext 5-2357 

Date of Birth 
25 December 20XX-27 

Date of Rank 
1 July 20XX-1 

TAFMSD 
12 June 20XX-5 

Date Assigned Station 
27 June 20XX-3 

DEROS 
 

Rater  
Lt Col  James L. Cardoso 

Rater’s Position 
71 FS/CC 

Awards and Decorations 
  Meritorious Service Medal   (with   OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with     OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal    (with    OLC) 
  National Defense Service Medal  (with 1 device) 
  AF Overseas Ribbon--Short   (with    OLC) 
  AF Overseas Ribbon--Long   (with    OLC) 
  AF Longevity Service Awd Ribbon (with    OLC) 
  AF NCO PME Graduate Ribbon  (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon (with    device) 
  AF Training Ribbon    (with    OLC) 

 
Others Not Listed Above:    
 
Gender 
Male 

Race 
White 

Marital Status 
Married 

No. of Children 
0 

Gender/Age of Children 
N/A 

Home of Record 
Maine 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Tyndall AFB – airframe training 
2.  Columbus AFB, UPT 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  University of North Dakota, B.A. English Literature  
Professional Military Education (include type and how completed)  
1.  Squadron Officer School – Correspondence (enrolled) 
 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   1 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member: Short notice TDY 
due to national security.  
 

 
  



PRIVACY ACT STATEMENT 
 AUTHORITY:  10 U.S.C. 825, E.O. 11476, AFI 51-201, AFI 36-3608, and AFI 36-3206.  PRINCIPAL PURPOSES:  To collect information to 

determine who are best qualified to serve as members of a court-martial by reason of age, education, training, experience, length of service, 
and judicial temperament.  Use of social security number is for the positive identification of the individual.  ROUTINE USES:  Convening 
authorities will use the information to select those best qualified to serve on courts-martial/administrative boards.  Trial and defense counsel 
may use information as basis for challenge for cause or for peremptory challenge.  DISCLOSURE:  Disclosure is voluntary.  We request your 
cooperation in providing this information to expedite the selection of court members. 

Court/Board Member Data Sheet 
(Base:  Langley AFB, VA) 

Current as of: 
3 Jan 20XX 

Name (Last, First, MI) 
GREER,  SANDRA P. 

Grade 
O-3 

Duty Title 
Pilot 

Organization (Unit/Office Symbol) 
94 FS 

Duty Phone 
Ext 5-2345 

Fax No. 
Ext 5-2357 

Date of Birth 
17 April 20XX-26 

Date of Rank 
1 July 20XX-1 

TAFMSD 
11 May 20XX-5 

Date Assigned Station 
27 June 20XX-3 

DEROS 
 

Rater  
Lt Col Rhonda R. Crawford 

Rater’s Position 
94 FS/CC 

Awards and Decorations 
  Meritorious Service Medal   (with   OLC) 
  Joint Service Commendation Medal (with    OLC) 
  AF Commendation Medal   (with      OLC) 
  Joint Service Achievement Medal  (with    OLC) 
  AF Achievement Medal    (with    OLC) 
  Joint Meritorious Unit Award   (with    OLC) 
  AF Outstanding Unit Award   (with    OLC) 
  AF Organizational Excellence Awd (with    OLC) 

  
  AF Good Conduct Medal    (with    OLC) 
  National Defense Service Medal  (with 1 device) 
  AF Overseas Ribbon--Short   (with    OLC) 
  AF Overseas Ribbon--Long   (with    OLC) 
  AF Longevity Service Awd Ribbon (with    OLC) 
  AF NCO PME Graduate Ribbon  (with    OLC) 
  Small Arms Exp Mksmnshp Ribbon (with    device) 
  AF Training Ribbon    (with    OLC) 

 
Others Not Listed Above:    
 
Gender 
Female 

Race 
White 

Marital Status 
Single 

No. of Children 
0 

Gender/Age of Children 
N/A 

Home of Record 
North Dakota 

Duty History - Last 3 assignments (include base and  duty title) 
1.  Tyndall AFB, airframe training 
2.  Columbus AFB, UPT 
Number of Other Assignments Providing Command Experience:  0 
Post-Secondary Education (include name of institution, type of degree and major) 
1.  Boston University, B.A., Mathematics  
Professional Military Education (include type and how completed)  
1.  Squadron Officer School – Correspondence (enrolled) 
 
Previous Courts-Martial Experience  (Number of Cases) 
1.  General Courts-Martial:  0 2.  Special Courts-Martial:  0 
Previous Administrative Board Experience (Number of Cases) 
1. Administrative Discharge Boards:   0 2.  Flying Evaluation Boards:  0 
Pending TDYs/PCS/Leave/Retirement Plans and Dates (projected for 3 months): 
None 
Any specific tasks or duties which may interfere with your ability to sit as a court/board member:  
 

 
  







































Yo, jerkoff (ha!) 
 
 I didn’t appreciate you taking that 
attitude with me.  So what if you have a 
girlfriend?  I have a boyfriend.  We didn’t do 
anything wrong and we didn’t cheat on them 
and I think it sucks that you tried to make me 
feel all slutty just because I said we should 
still be friends. 
 
 Well, when you break up with little miss 
whats-her-name (and you know you will!!!!), 
don’t be coming back here trying to make up.  
I am not going to hang out with you again and 
you’d better not come trying to find me.   
 
 Too bad for you…. You had it good while it 
lasted!!!! 



SUMMARIZED TESTIMONY 
 

OF 
 

AIRMAN ALLISON PARKER 
 
 
Airman Allison Parker appeared at the investigation, was sworn, and testified substantially as 
follows: 
 
 
I am Allison Parker.  I am the victim in this case.  I adopt my previous statement to AFOSI as 
part of my testimony today.  It is true and accurate. 
 
When I went into the cabin to go to sleep, I went into the back bedroom and got on the bottom 
bunk in the triple bunk bed.  I don’t remember whether the TV was on or off.  The accused was 
sitting outside on the deck when I went inside. 
 
The sleeping arrangements were going to be that the girls got the private room in the back, even 
though it was a triple bunk and had a couch.  The guys were going to stay in the main room 
because they wanted the TV.  It wasn’t going to be a big deal because all of us had brought 
sleeping bags just in case we needed them.  I assume two guys were going to use the bed and the 
third would just use his sleeping bag. 
 
I did have a boyfriend back at home in Las Vegas.  His name was John Johnson.  I had been 
seeing him off and on before I went into the Air Force.  He came and visited me at my 
graduation from Basic.  I didn’t see him at all during tech school but he has been to Langley 
twice since I’ve been stationed here.  He has met Amanda.  He has not met the accused.  Amanda 
told me she thought he was a good guy. I broke it off with John by e-mail about a month ago.   
 
That day at the camp Michael and I were getting along pretty good.  I do remember walking to 
the bath house with him to use the restroom.  I remember telling Michael about my boyfriend 
and how much I missed him. 
 
I must have had at least 8 or 9 beers that night, maybe a little more.  I was drunk and tired.  I 
didn’t do or say anything to make Michael think I wanted to have sex with him.  Before this 
happened, I did think he was a cool guy and I had fun spending time with him. 
 
I got an Article 15 for underage drinking when it came out that we were all drinking up at the 
cabin.  This is the only discipline I’ve had in my whole Air Force career.  I know I was wrong 
and that’s why I didn’t challenge the Article 15 or appeal. 
 
IO Exhibit 4 is my Facebook page.  I created it about two years ago but really haven’t updated it 
or used it much since.  I started using MySpace and Twitter instead.  Yes, I did create that 
Facebook page and did put those pictures up there and did post that text.  It was just harmless 
fun.  Lots of people post stuff on the Internet that they don’t mean for people to take seriously. 



 
I know Senior Airman Matt Fielding.  He and I were friends for a while but we aren’t any more.  
We stopped hanging out together around the time he got a new girlfriend.  He thought that he 
couldn’t have any more female friends because he was seeing someone.  I thought that was B.S. 
and told him so.  I wrote a note and left it under his door.  IO Exhibit 5 is the note I wrote.  I did 
not have sex with Matt.  I did not do anything sexual with Matt.  All we did was mess around a 
little. 
 
Right before I came into the Air Force, I was molested by my cousin.  I was 17.  He was staying 
at our house because his parents were on vacation.  He was 16.  One night he came into my room 
in the middle of the night and started touching me between my legs.  I woke up and yelled at 
him.  He stopped as soon as I yelled, but my mother came into the room like immediately.  She 
saw him in the room but she didn’t see what he had been doing to me.  I told her what he’d done.  
She told me I must have imagined it or had a bad dream or something and that I should just 
forget about it.  It was never reported to the police and I don’t think anyone in the family ever 
said or did anything.  I never told anyone because it was obvious my mother didn’t believe me.  
Right after that is when I decided to join the Air Force to get away from the whole family 
situation. 
 
 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Langley Air 
Force Base, Virginia, on 5 October 20XX-1.   
 
      Allison Parker 

_________________________________________ 
ALLISON A. PARKER, Amn, USAF 

 
 
I declare under penalty of perjury that the foregoing is a true and correct summary of the 
testimony given by the witness.  Executed at Langley AFB, Virginia, on 5 October 20XX-1.   
 
      Lenny Briscoe 
      ________________________________________ 

LEONARD J. BRISCOE, Maj, USAF 
Investigating Officer 





SUMMARIZED TESTIMONY 
 

OF 
 

AIRMAN AMANDA WOODWARD 
 
 
Airman Amanda Woodward appeared at the investigation, was sworn, and testified substantially 
as follows: 
 
 
I am Airman Amanda Woodward.  I adopt my previous statement to AFOSI as part of my 
testimony today.  It is true and accurate. 
 
On the drive up, Michael seemed to be more interested in talking to Allison than to me.  He 
made sure she sat in the front seat with him.  I sat in back.  I started getting a vibe from him that 
he might be trying to make a play for her.  Later, when we got to the campground and were 
setting up the beer and ice, I said to him, “you do know she has a boyfriend back home, right?”  
He didn’t say anything.  He just kept setting up the drinks. 
 
Later, when we came back from the pool and went into the cabin, I heard Allison yelling from 
the back bedroom.  That’s when I went back there to see what was going on.  I couldn’t make out 
exactly what she was saying but it was a mix between fear and anger.  That’s what I meant in my 
OSI statement when I said I heard noises. 
 
I don’t remember whether the lights were on or off.  The cabin had overhead light bulbs that 
stuck down from the beams on the ceiling.   
 
That night Allison and I probably had about the same amount to drink.  I’d guess around 5-6 
beers total. 
 
It’s true that I encouraged her to report what happened.  Allison is one of my best friends.  She 
was there for me when my fiancé cheated on me and we broke up.  I feel I could tell her anything 
and I think she feels the same way.  I know she was totally committed to her boyfriend and I 
knew she would never do anything to risk losing him.  She won’t even look at another guy on 
base because of John.  I’ve met him and he’s a great catch. 
 
 
 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Langley Air 
Force Base, Virginia, on 5 October 20XX-1.   
 
      Amanda Woodward 

_________________________________________ 
AMANDA L. WOODWARD, Amn, USAF 



 
 
I declare under penalty of perjury that the foregoing is a true and correct summary of the 
testimony given by the witness.  Executed at Langley AFB, Virginia, on 5 October 20XX-1.   
 
      Lenny Briscoe 
      ________________________________________ 

LEONARD J. BRISCOE, Maj, USAF 
Investigating Officer 



SUMMARIZED TESTIMONY 
 

OF 
 

SPECIAL AGENT JOSEPH FRIDAY 
 
 
Special Agent Joseph Friday appeared at the investigation, was sworn, and testified substantially 
as follows: 
 
I am Special Agent Joe Friday.  I am presently assigned as the superintendent of AFOSI 
Detachment 201, Langley AFB, VA.  I have been an OSI agent since 20XX-14.  I also have 
additional law enforcement experience as a reserve Los Angeles police officer during my 
assignment to Los Angeles AFB between 20XX-8 and 20XX-12. 
 
I was the case agent on the case involving Senior Airman Michael Mancini.  OSI originally 
became involved on late Saturday night/early Sunday morning, 6-7 Aug 20XX-1 when I received 
a call from the Security Forces LE desk advising me of an off-base attempted rape involving two 
military members from Langley.  The call was made by the victim’s friend and both were 
apparently in the victim’s dorm room.  I called SA William Gannon to assist and we both 
responded to Building 302, Room 174, the victim’s room. 
 
When we arrived we met with Airmen Amanda Woodward, the complainant, and Allison Parker, 
the victim.  Both had been drinking.  Woodward appeared obviously intoxicated and said she’d 
been drinking tequila.  Parker seemed more tired than drunk.  Woodward told us that she, Parker, 
the accused, and two of the accused’s civilian friends had gone camping for the weekend.  While 
there, the accused allegedly tried to rape the victim. 
 
We asked the victim to tell us what happened.  She said that the group had gone camping.  She 
said everything was going fine, they were drinking and playing games.  The victim said she was 
drinking beer and probably had 4-6 beers between the early afternoon and around 2130, when 
she decided to go to sleep.  She and the accused were alone at the cabin and the other three went 
to the swimming pool area.  The victim said she wasn’t really paying attention to how much the 
others had to drink, but if she had to guess, she said she’d guess the accused had about 6-8 beers 
during roughly the same time period. 
 
The victim said she went inside the cabin to go to sleep.  She was wearing a t-shirt, panties, and 
shorts.  She said she got into the bed to go to sleep but then the accused came in after her.  She 
said he got on top of her, was touching her breasts under her shirt and rubbing her bare legs.  She 
said she did not give him permission to do any of that.  She saw his shorts come off and the next 
thing she knew, he ejaculated onto her shirt.  Just about that time, Woodward and the two 
civilians returned from the pool, saw the accused on top of the victim, and yelled at him to get 
out of the cabin. 
 
We brought the victim and Amn Woodward back to the Detachment to take written statements.  
We also asked the victim to show us the clothes she was wearing.  We seized what she said were 



the t-shirt, shorts, and panties she wore during the assault and stored them as evidence. (We later 
sent the clothes for testing.  The lab reported the presence of the accused’s semen on both the 
outside and inside of the victim’s t-shirt.  There was no evidence of the accused’s semen or DNA 
on the shorts or panties.)  We also asked the victim to provide a blood sample for DNA 
testing/exclusion purposes.  She agreed and another agent drove her to the med group. 
 
By the time we finished taking those two statements, it was getting close to 0530.  We made the 
decision to interview the subject and possibly seize any potential evidence.  We went to the 
accused’s room in Building 201.  We knocked on the door, identified ourselves, and he let us in.  
It appeared that he had been sleeping right before we knocked. 
 
We told him we were there investigating what had happened at the campground.  The first thing 
he said was, “I bet Amanda called you, didn’t she?”  I told him that who called didn’t matter and 
that we just needed to find out what happened.  He said that the victim had asked him to go into 
the cabin with her and that they had been “fooling around” when the other three returned.  He 
said that everything that happened was consensual and the victim’s idea. 
 
He gave us consent to take the clothes he said he was wearing during the incident.  We seized 
shorts, a t-shirt, and boxers. (We later sent the clothes for testing. The lab reported that there was 
no evidence of the victim’s DNA on any of the clothes.) 
 
We brought the accused back to the Detachment and did a longer interview.  After the interview, 
he wrote a statement, which is IO Exhibit 7.  The written statement is consistent with his answers 
during the oral interview.  We did not get into the issue of who bought the alcohol because that 
was not the subject of our investigation at that point.  Like the victim, we asked the accused for 
consent to draw blood for DNA testing.  He agreed and signed the consent form that is IO 
Exhibit 8.   
 
We did videotape the interview in accordance with OSI policy.  When the legal office asked for a 
copy of the video, we were unable to locate it.  We have searched everywhere for it but it 
appears to have been inadvertently lost or destroyed. 
 
 
I declare under penalty of perjury that the foregoing is true and correct.  Executed at Langley Air 
Force Base, Virginia, on 5 October 20XX-1.   
 
      Joe Friday 

_________________________________________ 
JOSEPH FRIDAY, SA, USAF 

 



I declare under penalty of perjury that the foregoing is a true and correct summary of the 
testimony given by the witness.  Executed at Langley AFB, Virginia, on 5 October 20XX-1.   
 
      Lenny Briscoe 
      ________________________________________ 

LEONARD J. BRISCOE, Maj, USAF 
Investigating Officer 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

 
 
UNITED STATES OF AMERICA 
 
     v. 
 
SrA MICHAEL D. MANCINI 
1st Force Support Squadron (ACC) 
Langley AFB, Virginia 

STIPULATION OF FACT 
 

(today’s date) 

 
 
The prosecution and defense, with the express consent of the accused, agree that the following are facts 
and may be admitted at any phase of the above-captioned court-martial for any purpose. 
 

Facts 
 

1. Agents of the Air Force Office of Special Investigations sent for DNA testing the clothing items 
provided to them by the alleged victim and by the accused that each said they were wearing at 
the time of the incident giving rise to this case.  The OSI also sent blood samples from both the 
alleged victim and the accused for comparison purposes. 
 

2. The United States Army Criminal Investigation Laboratory (USACIL) tested the alleged victim’s 
t-shirt, her panties, and her shorts.  Those tests indicated that the accused’s semen was present on 
both the inside and outside of the alleged victim’s t-shirt.  There were no other bodily fluids 
detected on the t-shirt.  Test results indicated that the alleged victim’s DNA and apparent vaginal 
fluids were found on the inside crotch area of the panties.  There were no other bodily fluids 
detected on the panties.  There were no bodily fluids or other evidence detected on the alleged 
victim’s shorts. 
 

3. USACIL also tested the accused’s t-shirt, boxer shorts, and shorts.  Tests did not reveal the 
presence of any bodily fluid or DNA material on any of these items. 

 
Your Name Here 

(today)      ______________________________________ 
Date      YOUR NAME HERE, Capt, USAF 

Trial Counsel 
 
      Your Other Name Here 
(today)      ______________________________________ 
Date      YOUR OTHER NAME HERE, Capt, USAF 

Defense Counsel 
 
      Michael D. Mancini 
(today)      ______________________________________ 
Date      MICHAEL D. MANCINI, SrA, USAF 

Accused 



















COMMONWEALTH OF VIRGINIA 
 

9TH JUDICIAL CIRCUIT 
NORFOLK, VA 

 
 

 
 

CERTIFIED COPY OF CRIMINAL CONVICTION 
 
 
BE IT REMEMBERED, that on the 17th of June, 20XX-2, in open court before a Judge 
of this Commonwealth and while represented by counsel, the below-named individual 
entered the recited plea and the court entered findings and imposed sentence in 
accordance therewith, as described below.  The period for appeal having run or no appeal 
having been filed, this conviction is final under the laws of the Commonwealth of 
Virginia. 
 
DEFENDANT NAME:  BURNS, PETER M. 
     DOB: 25 Sep 20XX-22 
 
STATUTORY CITATION:  18.2-250 
     Possession of controlled substances unlawful 
     (cocaine) 
 
OFFENSE DATE:   4/20/20XX-2 
 
OFFENSE LEVEL:   Felony (class 5) 
 
PLEA:     Guilty 
 
FINDING:    Guilty 
 
SENTENCE IMPOSED:  Incarceration for 6 months, suspended for 3 years 
 
     Fine of $500, payable forthwith 
 
 
 

Mac Robinson 
____________________________ 

       MAC ROBINSON 
       Clerk of Court 
 



PERSONAL DATA SHEET 
 
 
DATE PREPARED: 2 January 20XX 
 
NAME OF ACCUSED:  MICHAEL D. MANCINI 
 
ORGANIZATION: 1st Force Support Squadron 
 
SSAN: 123-45-6789    GRADE: Senior Airman 
 
PAY GRADE: E-4    DATE OF BIRTH: 23 Jan 20XX-22 
 
TAFMSD: 30 Aug 20XX-4   LENGTH OF SERVICE: 3 years, 4 months 
 
AFSC: 3M051     MILITARY TEST SCORES: ADMIN: 75 
           ELECT: 47 
           GEN: 68 
           MECH: 51 
 
BASIC PAY: (correct for today)  HARDSHIP DUTY PAY: n/a 
 
INITIAL DATE OF CURRENT SERVICE: 30 Aug 20XX-4 
 
TERM OF CURRENT SERVICE: 6 years 
 
PRIOR SERVICE: n/a 
 
OVERSEAS SERVICE (OCONUS): n/a 
 
COMBAT SERVICE: n/a 
 
NATURE OF PRETRIAL RESTRAINT: none 
 
MARITAL STATUS: Single  NO. OF DEPENDENTS: 0 
 
NO. OF PREVIOUS COURT-MARTIAL CONVICTIONS: 0 
 
NO. OF PREVIOUS ARTICLE 15 ACTIONS: 0 
 
AWARDS AND DECORATIONS: National Defense Service Medal, BMT Honor Graduate, 
Air Force Training Ribbon 
 
 
 



- checks guests in and out; ensures reservation accuracy; handles switchboard operations for 253-bed facility
- performs routine maintenance and security functions; oversees lodging IT systems; oversees lodging equipment
- performing lodging admin duties, including proper handling of cash/charge transactions, billing, receivables
- supervises and trains more junior clerks; shift leader for civilian housekeeping staff in 4 buildings

3.  KEY DUTIES, TASKS, AND RESPONSIBILITIES

365
9.  NO. DAYS SUPERVISION

Annual

1st Force Support Squadron
Langley Air Force Base, Virginia

5.  ORGANIZATION, COMMAND, LOCATION, AND COMPONENT

SIGNATURE

DUTY TITLE

SSN

DATE

23913

7.  SRID

3M051
4.  DAFSC

SrA123-45-6789

8273

2.  SSN 

MANCINI, MICHAEL D

CHRISTOPHER HARRISON, TSgt, USAF
1st Force Support Squadron (ACC)
Langley AFB, VA

NCOIC, Lodging Operations

1.  NAME (Last, First, Middle Initial)

1 June 20XX-2From:  31 May 20XX-1Thru:

Lodging Clerk Base Honor Guard

- quickly mastered the nuances of all facets of lodging operations - dove in deep from day #1
- consistently rated #1 in customer service feedback forms across all shifts in AF's premiere lodging facility
- my go-to Airman for last-minute assignments: always puts service before self and never says no to extra duty
- mature beyond his years - he compares favorably with more senior and seasoned NCOs in all AFSCs

1.  DUTY TITLE 2.  SIGNIFICANT ADDITIONAL DUTY(S)

1LG12892

6.  PAS CODE

ENLISTED PERFORMANCE REPORT (AB thru TSgt)
I.  RATEE IDENTIFICATION DATA (Refer to AFI 36-2406 for instructions on completing this form)

AF FORM 910, 20080618 PREVIOUS EDITIONS ARE OBSOLETE

II.  JOB DESCRIPTION 

8.  PERIOD OF REPORT

3.  GRADE

10.  REASON FOR REPORT

III.  PERFORMANCE ASSESSMENT

IV.  RATER INFORMATION

1.  PRIMARY/ADDITIONAL DUTIES (For SSgt/TSgt also consider Supervisory, Leadership and Technical Abilities)
Consider Adapting, Learning, Quality, Timeliness, Professional Growth and Communication Skills

Clearly ExceedsAbove Average

(Limit text to 4 lines)

(Limit text to 2 lines)

(Limit text to 4 lines)

Does Not Meet Meets

- member of base Honor Guard; meticulous compliance with dress and appearance; sets the standards!
- positive impact on military and civilian community: volunteer little league and soccer coach - mentor to dozens

2.  STANDARDS, CONDUCT, CHARACTER & MILITARY BEARING (For SSgt/TSgt also consider Enforcement of Standards and Customs & Courtesies)
Consider Dress & Appearance, Personal/Professional Conduct On/Off Duty

Clearly ExceedsAbove AverageDoes Not Meet Meets

- made remarkable growth and achieved his 5-level in minimum possible time; quick and effective study!
- his attention to detail led commander to select him as unit readiness manager - unit had dramatic improvements

4.  TRAINING REQUIREMENTS (For SSgt/TSgt also consider PME, Off-duty Education, Technical Growth, Upgrade Training)
Consider Upgrade, Ancillary, OJT and Readiness

Clearly ExceedsAbove AverageDoes Not Meet Meets

- relied on for advice/guidance by subordinates, peers, and supervisors alike: a true team player and leader
- spearheaded squadron PT program; developed program from nothing into the envy of the base

- this rising star will quickly master lodging operations; next assignment should challenge him with new areas
- capable now of handling all but the toughest assignments solo: increase ops tempo and watch him shine!

5.  TEAMWORK/FOLLOWERSHIP

6.  OTHER COMMENTS

(For SSgt/TSgt also consider Leadership, Team Accomplishments, Recognition/Reward Others)

Consider Promotion, Future Duty/Assignment/Education Recommendations and Safety, Security & Human Relations

Consider Team Building, Support of Team, Followership

Clearly ExceedsAbove AverageDoes Not Meet Meets

(For referrals, limit text to 1 line)

(Limit text to 2 lines)

(Limit text to 2 lines)

(Limit text to 2 lines)

3.  FITNESS (Maintains Air Force Physical Fitness Standards)

ExemptDoes Not Meet Meets

PRIVACY ACT INFORMATION:  The information in this form is
FOR OFFICIAL USE ONLY.  Protect IAW the Privacy Act of 1974.

NAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION



- first among his peers in maturity, ability, training, education; sets the standards for others to follow
- off-duty contributions exemplify the best of the AF: community sees him as their local USAF representative
- no doubt this Airman is a future DG from NCO Academy - promote ASAP!

MANCINI, MICHAEL DRATEE NAME: 

2 Nov 20XX-2

VI.  ADDITIONAL RATER'S COMMENTS

VIII.  UNIT COMMANDER/CIVILIAN DIRECTOR/OTHER AUTHORIZED REVIEWER

IX.  RATEE'S ACKNOWLEDGEMENT

ADDITIONAL RATER'S

ASSESSMENT

RATER'S

ASSESSMENT

Complete this report IAW AFI 36-2406.  Reports written by Colonels or civilians (GS-15 or higher, or Supervisory Pay Band 3), do not require an additional
rater; however, endorsement by the rater's rater is permitted unless the report is written by a senior rater or the Chief Master Sergeant of the Air Force. 
When the rater's rater is not at least a MSgt or civilian (GS-07 or higher, or Supervisory Pay Band 1), the additional rater is the next official in the rating
chain meeting grade requirements.  An overall rating of 2 or negative comments require the EPR to be referred IAW AFI 36-2406.  Rationale for any
additional evaluator nonconcurring with an overall rating must be included.  Section VIII Reviewer nonconcurrence must be included on an AF Form 77,
Letter of Evaluation.  If ratee is deployed, provide copy and  feedback via e-mail/telecon.

INSTRUCTIONS

AF FORM 910, 20080618

V.  OVERALL PERFORMANCE ASSESSMENT
Overall Performance During Reporting Period

ASSESSMENT
POOR NEEDS IMPROVEMENT

(2)
AVERAGE ABOVE AVERAGE

(4)(1) (3)
TRULY AMONG THE

BEST (5)

SIGNATURE

CONCUR

CONCUR

NON-CONCUR

NON-CONCUR

Last feedback was performed on: If feedback was not accomplished in accordance with AFI 36-2406, state the reason.

I understand my signature does not constitute agreement or disagreement.  I acknowledge all required feedback was accomplished during the reporting period 
and upon receipt of this report.

DATE 

PREVIOUS EDITIONS ARE OBSOLETE

SIGNATURE

DUTY TITLE

SSN

DATE

2123

3553

JULIE R. CHEN, MSgt, USAF
1st Force Support Squadron (ACC)
Langley AFB, VA

Superintendent, Lodging Operations

SIGNATURE

DUTY TITLE DATE
HENRY R. BLAKE, Lt Col, USAF
1st Force Support Squadron (ACC)
Langley AFB, VA

Commander

(Limit text to 3 lines)

FUNCTIONAL EXAMINER AIR FORCE ADVISOR
(Indicate applicable review by marking the appropriate box.)
VII.  FUNCTIONAL EXAMINER/AIR FORCE ADVISOR

NAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION

NAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION

NAME, GRADE, BR OF SVC, ORGN, COMMAND AND LOCATION

DUTY TITLE

SIGNATURE

DATE

SSN

PRIVACY ACT STATEMENT
AUTHORITY:  Title 10 United States Code, Section 8013 and Executive Order 9397, 22 November 1943.

PURPOSE:  Information is needed for verification of the individual's name and Social Security Number (SSN) as captured on the form at the time of rating.

ROUTINE USES:  May specifically be disclosed outside the DoD as a routine use pursuant to 5 U.S.C. 552a(b)(3).

DISCLOSURE:  Disclosure is mandatory; SSN is used for positive identification.

PRIVACY ACT INFORMATION:  The information in this form is
FOR OFFICIAL USE ONLY.  Protect IAW the Privacy Act of 1974.

SSN

Yes No



 

 

 

 DEPARTMENT OF THE AIR FORCE 
 633d AIR BASE WING 

JOINT BASE LANGLEY-EUSTIS, VIRGINIA 

 
 

 
 

                     today – 2 weeks 
 
MEMORANDUM FOR WHOM IT MAY CONCERN 
 
FROM:  TSGT MARIO RIZZO 
 
SUBJECT:  Character statement – SrA Michael D. Mancini 
 
1.  I am TSgt Mario Rizzo, the NCOIC of Lodging Operations for the 633d Force Support 
Squadron.  I have been in the Air Force for 19 years and assigned at Joint Base Langley-Eustis 
for the last seven.  During my military service I have known, worked for, or supervised over 200 
Airmen. 
 
2.  I have known SrA Mancini since he arrived at JBLE after tech school.  I was more a co-
worker than a supervisor until I became NCOIC, but now that I am NCOIC I am his first-line 
supervisor.  I see him daily at work and quite frequently off duty as well at squadron functions, 
friendly get-togethers, and around the base.  I would say that I probably know him better than 
any other NCO on base. 
 
3.  I would definitely put SrA Mancini in the top 5% in terms of work ethic, integrity, and 
honesty.  I hold his character above reproach.  If he tells me something, I would believe it 
without question.  I know that if you are reading this letter, he has been convicted of something 
relating to the weekend at the campground.  All I can say is that knowing the person he is, I am 
sure that SrA Mancini has learned and will learn from this experience and will become an even 
better Airman and (hopefully) NCO if you give him another chance.  Please look at all the good 
he has done for the Air Force and not just this one incident. Although I have not had a chance to 
do an EPR for him, I would definitely still rate him a firewall 5 in terms of his knowledge, 
devotion to duty, and potential for more responsibility. 
 
 
             Mario F. Rizzo 
 
             MARIO F. RIZZO, TSgt, USAF 
             NCOIC, Lodging Operations 
          
 
 



 

 

 

 DEPARTMENT OF THE AIR FORCE 
 633d AIR BASE WING 

JOINT BASE LANGLEY-EUSTIS, VIRGINIA 

 
 

 
 

                     today – 2 weeks 
 
MEMORANDUM FOR WHOM IT MAY CONCERN 
 
FROM:  SSGT PHILLIP McGRAW 
 
SUBJECT:  Character statement – SrA Michael D. Mancini 
 
1.  I, SSgt Phil McGraw, work at the 633d Medical Operations Squadron. I have known SrA 
Michael D. Mancini since he arrived at Langley.  He and I are friends and have spent a lot of 
time together at Air Force functions and at off-duty events. 
 
2.  Senior Airman Mancini is one of the nicest guys you would ever want to meet.  We go to the 
same church and he volunteers to work with the teenagers who are lacking a support system. He 
plays sports with them, takes them to movies, and is there to be an older brother to them. I know 
he really cares a lot about working with people who don’t have the opportunities he did growing 
up. 
 
3.  I know that if this letter is used it means that he has been convicted. If he did it, it was 
definitely out of character for him and I’m sure a one-time thing.  I know that SrA Mancini will 
be a great asset to the Air Force and he should be given another chance to show the Air Force 
how valuable a contributer he can be. 
 
 
             Phillip D. McGraw 
 
             PHILLIP D. MCGRAW, SSgt, USAF 
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