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provided in section 838 of this title (article 38) and in regulations
prescribed under that section. At that investigation full opportunity shall be given to the accused to cross-examine witnesses
against him if they are available and to present anything he may
desire in his own behalf, either in defense or mitigation, and the
investigation officer shall examine available witnesses requested
by the accused. If the charges are forwarded after the investigation, they shall be accompanied by a statement of the substance of
the testimony taken on both sides and a copy thereof shall be
given to the accused.
(c) If an investigation of the subject matter of an offense has
been conducted before the accused is charged with the offense,
and if the accused was present at the investigation and afforded
the opportunities for representation, cross-examination, and presentation prescribed in subsection (b), no further investigation of
that charge is necessary under this article unless it is demanded
by the accused after he is informed of the charge. A demand for
further investigation entitles the accused to recall witnesses for
further cross-examination and to offer any new evidence in his
own behalf.
(d) If evidence adduced in an investigation under this article
indicates that the accused committed an uncharged offense, the
investigating officer may investigate the subject matter of that
offense without the accused having first been charged with the
offense if the accused—
(1) is present at the investigation;

(b) The advice of the staff judge advocate under subsection (a)
with respect to a specification under a charge shall include a
written and signed statement by the staff judge advocate
(1) expressing his conclusions with respect to each matter set
forth in subsection (a); and
(2) recommending action that the convening authority take regarding the specification.
If the specification is referred for trial, the recommendation of the
staff judge advocate shall accompany the specification.
(c) If the charges or specifications are not formally correct or do
not conform to the substance of the evidence contained in the
report of the investigating officer, formal corrections, and such
changes in the charges and specifications as are needed to make
them conform to the evidence, may be made.

§ 835. Art. 35. Service of charges
The trial counsel to whom court-martial charges are referred
for trial shall cause to be served upon the accused a copy of the
charges upon which trial is to be had. In time of peace no person
may, against his objection, be brought to trial or be required to
participate by himself or counsel in a session called by the military judge under section 839(a) of this title (article 39(a)), in a
general court-martial case within a period of five days after the
service of charges upon him or in a special court-martial within a
period of three days after the service of the charges upon him.

(2) is informed of the nature of each uncharged offense investigated; and
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(3) is afforded the opportunities for representation, cross-examination, and presentation prescribed in subsection (b).
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(e) The requirements of this article are binding on all persons
administering this chapter but failure to follow them does not
constitute jurisdictional error.

§ 833. Art. 33. Forwarding of charges
When a person is held for trial by general court-martial the
commanding officer shall, within eight days after the accused is
ordered into arrest or confinement, if practicable, forward the
charges, together with the Investigation and allied papers, to the
officer exercising general court-martial jurisdiction. If that is not
practicable, he shall report in writing to that officer the reasons
for delay.

§ 834. Art. 34. Advice of staff judge advocate and
reference for trial
(a) Before directing the trial of any charge by general courtmartial, the convening authority shall refer it to his staff judge
advocate for consideration and advice. The convening authority
may not refer a specification under a charge to a general courtmartial for trial unless he has been advised in writing by the staff
judge advocate that—
(1) the specification alleges an offense under this chapter;
(2) the specification is warranted by the evidence indicated in
the report of investigation under section 832 of this title (article
32) (if there is such a report); and
(3) a court-martial would have jurisdiction over the accused
and the offense.
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§ 836. Art. 36. President may prescribe rules
(a) Pretrial, trial, and post-trial procedures, including modes of
proof, for cases arising under this chapter triable in courts-martial,
military commissions and other military tribunals, and procedures
for courts of inquiry, may be prescribed by the President by
regulations which shall, so far as he considers practicable, apply
the principles of law and the rules of evidence generally recognized in the trial of criminal cases in the United States district
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§ 839. Art. 39.(a)

courts, but which may not be contrary to or inconsistent with this
chapter.

counsel detailed or selected under paragraph (3) shall act as
associate counsel unless excused at the request of the accused.

(b) All rules and regulations made under this article shall be
uniform insofar as practicable.

(5) Except as provided under paragraph (6), if the accused is
represented by military counsel of his own selection under paragraph (3)(B), any military counsel detailed under paragraph
(3)(A) shall be excused.

§ 837. Art. 37. Unlawfully influencing action of
court
(a) No authority convening a general, special, or summary courtmartial, nor any other commanding officer, may censure, reprimand, or admonish the court or any member, military judge, or
counsel thereof, with respect to the findings or sentence adjudged
by the court, or with respect to any other exercises of its or his
functions in the conduct of the proceedings. No person subject to
this chapter may attempt to coerce or, by any unauthorized
means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or
sentence in any case, or the action of any convening, approving,
or reviewing authority with respect to his judicial acts. The foregoing provisions of the subsection shall not apply with respect to
(1) general instructional or informational courses in military justice if such courses are designed solely for the purpose of instructing members of a command in the substantive and procedural
aspects of courts-martial, or (2) to statements and instructions
given in open court by the military judge, president of a special
court-martial, or counsel.
(b) In the preparation of an effectiveness, fitness, or efficiency
report or any other report or document used in whole or in part
for the purpose of determining whether a member of the armed
forces is qualified to be advanced, in grade, or in determining the
assignment or transfer of a member of the armed forces or in
determining whether a member of the armed forces should be
retained on active duty, no person subject to this chapter may, in
preparing any such report (1) consider or evaluate the performance of duty of any such member of a court-martial, or (2) give a
less favorable rating or evaluation of any member of the armed
forces because of the zeal with which such member, as counsel,
represented any accused before a court-martial.

§ 838. Art. 38. Duties of trial counsel and defense
counsel
(a) The trial counsel of a general or special court-martial shall
prosecute in the name of the United States, and shall, under the
direction of the court, prepare the record of the proceedings.
(b)(1) The accused has the right to be represented in his defense
before a general or special court-martial or at an investigation
under section 832 of this title (article 32) as provided in this
subsection.
(2) The accused may be represented by civilian counsel if
provided by him.
(3) The accused may be represented—
(A) by military counsel detailed under section 827 of this
title (article 27); or
(B) by military counsel of his own selection if that counsel
is reasonably available (as determined under regulations prescribed under paragraph (7)).
(4) If the accused is represented by civilian counsel, military

(6) The accused is not entitled to be represented by more than
one military counsel. However, the person authorized under regulations prescribed under section 827 of this title (article 27) to
detail counsel in his sole discretion—
(A) may detail additional military counsel as assistant defense counsel; and
(B) if the accused is represented by military counsel of his
own selection under paragraph (3)(B), may approve a request
from the accused that military counsel detailed under paragraph
(3)(A) act as associate defense counsel.
(7) The Secretary concerned shall, by regulation, define
“reasonably available” for the purpose of paragraph (3)(B) and
establish procedures for determining whether the military counsel
selected by an accused under that paragraph is reasonably available. Such regulations may not prescribe any limitation based on
the reasonable availability of counsel solely on the grounds that
the counsel selected by the accused is from an armed force other
than the armed force of which the accused is a member. To the
maximum extent practicable, such regulations shall establish uniform policies among the armed forces while recognizing the differences in the circumstances and needs of the various armed
forces. The Secretary concerned shall submit copies of regulations
prescribed under this paragraph to the Committees on Armed
Services of the Senate and House of Representatives.
(c) In any court-martial proceeding resulting in a conviction, the
defense counsel—
(1) may forward for attachment to the record of proceedings a
brief of such matters as he determines should be considered in
behalf of the accused on review (including any objection to the
contents of the record which he considers appropriate);
(2) may assist the accused in the submission of any matter
under section 860 of this title (article 60); and
(3) may take other action authorized by this chapter.
(d) An assistant trial counsel of a general court-martial may,
under the direction of the trial counsel or when he is qualified to
be a trial counsel as required by section 827 of this title (article
27), perform any duty imposed by law, regulation, or the custom
of the service upon the trial counsel of the court. An assistant trial
counsel of a special court-martial may perform any duty of the
trial counsel.
(e) An assistant defense counsel of a general or special courtmartial may, under the direction of the defense counsel or when
he is qualified to be the defense counsel as required by section
827 of this title (article 27), perform any duty imposed by law,
regulation, or the custom of the service upon counsel for the
accused.

§ 839. Art. 39. Sessions
(a) At any time after the service of charges which have been
referred for trial to a court-martial composed of a military judge
and members, the military judge may, subject to section 835 of
A2-11

§ 852. Art. 52.(c)
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or special court-martial shall be determined by a majority vote,
but a determination to reconsider a finding of guilty or to reconsider a sentence, with a view toward decreasing it, may be made
by any lesser vote which indicates that the reconsideration is not
opposed by the number of votes required for that finding or
sentence. A tie vote on a challenge disqualifies the member challenged. A tie vote on a motion for a finding of not guilty or on a
motion relating to the question of the accused’s sanity is a determination against the accused. A tie vote on any other question is
a determination in favor of the accused.

§ 853. Art. 53. Court to announce action

SUBCHAPTER VIII. SENTENCES
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A court-martial shall announce its findings and sentence to the
parties as soon as determined.

§ 854. Art. 54. Record of trial

§ 855. Art. 55. Cruel and unusual punishments
prohibited

(a) Each general court-martial shall keep a separate record of the
proceedings in each case brought before it, and the record shall be
authenticated by the signature of the military judge. If the record
cannot be authenticated by the military judge by reason of his
death, disability, or absence, it shall be authenticated by the signature of the trial counsel or by that of a member if the trial
counsel is unable to authenticate it by reason of his death, disability, or absence. In a court-martial consisting of only a military
judge the record shall be authenticated by the court reporter under
the same conditions which would impose such a duty on a member under the subsection.

Punishment by flogging, or by branding, marking, or tattooing
on the body, or any other cruel or unusual punishment, may not
be adjudged by a court-martial or inflicted upon any person subject to this chapter. The use of irons, single or double, except for
the purpose of safe custody, is prohibited.

(b) Each special and summary court-martial shall keep a separate
record of the proceedings in each case, and the record shall be
authenticated in the manner required by such regulations as the
President may prescribe.

§ 856a. Art. 56a. Sentence of confinement for life
without eligibility for parole

(c)(1) A complete record of the proceedings and testimony shall
be prepared—
(A) in each general court-martial case in which the sentence
adjudged includes death, a dismissal, a discharge, or (if the sentence adjudged does not include a discharge) any other punishment which exceeds that which may otherwise be adjudged by a
special court-martial; and
(B) in each special court-martial case in which the sentence
adjudged includes a bad-conduct discharge, confinement for more
than six months, or forfeiture of pay for more than six months.
(2) In all other court-martial cases, the record shall contain
such matters as may be prescribed by regulations of the President.
(d) A copy of the record of the proceedings of each general and
special court-martial shall be given to the accused as soon as it is
authenticated.
(e) In the case of a general or special court-martial involving a
sexual assault or other offense covered by section 920 of this title
(article 120), a copy of all prepared records of the proceedings of
the court-martial shall be given to the victim of the offense if the
victim testified during the proceedings. The records of the
proceedings shall be provided without charge and as soon as the
records are authenticated. The victim shall be notified of the
opportunity to receive the records of the proceedings.
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§ 856. Art. 56. Maximum limits
The punishment which a court-martial may direct for an offense may not exceed such limits as the President may prescribe
for that offense.

(a) For any offense for which a sentence of confinement for life
may be adjudged, a court-martial may adjudge a sentence of
confinement for life without eligibility for parole.
(b) An accused who is sentenced to confinement for life without
eligibility for parole shall be confined for the remainder of the
accused’s life unless—
(1) the sentence is set aside or otherwise modified as a result
of—
(A) action taken by the convening authority, the Secretary
concerned, or another person authorized to act under section 860
of this title (article 60); or
(B) any other action taken during post-trial procedure and
review under any other provision of subchapter IX;
(2) the sentence is set aside or otherwise modified as a result
of action taken by a Court of Criminal Appeals, the Court of
Appeals for the Armed Forces, or the Supreme Court; or
(3) the accused is pardoned.

§ 857. Art. 57. Effective date of sentences
(a)
(1) Any forfeiture of pay or allowances or reduction in grade
that is included in a sentence of a court-martial takes effect on the
earlier of—
(A) the date that is 14 days after the date on which the
sentence is adjudged; or

