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This subdivision does not apply to a special courtmartial without a military judge.
(c) Instruction. Upon request, any party against
whom the members might draw an adverse inference
from a claim of privilege is entitled to an instruction
that no inference may be drawn therefrom except as
provided in subdivision (a)(2).
Rule 513. Psychotherapist-patient privilege
(a) General rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other
person from disclosing a confidential communication made between the patient and a psychotherapist
or an assistant to the psychotherapist, in a case arising under the UCMJ, if such communication was
made for the purpose of facilitating diagnosis or
treatment of the patient’s mental or emotional
condition.
(b) Definitions. As used in this rule of evidence:
(1) A “patient” is a person who consults with or
is examined or interviewed by a psychotherapist for
purposes of advice, diagnosis, or treatment of a
mental or emotional condition.
(2) A “psychotherapist” is a psychiatrist, clinical
psychologist, or clinical social worker who is licensed in any state, territory, possession, the District
of Columbia or Puerto Rico to perform professional
services as such, or who holds credentials to provide
such services from any military health care facility,
or is a person reasonably believed by the patient to
have such license or credentials.
(3) An “assistant to a psychotherapist” is a person
directed by or assigned to assist a psychotherapist in
providing professional services, or is reasonably believed by the patient to be such.
(4) A communication is “confidential” if not intended to be disclosed to third persons other than
those to whom disclosure is in furtherance of the
rendition of professional services to the patient or
those reasonably necessary for such transmission of
the communication.
(5) “Evidence of a patient’s records or communications” is testimony of a psychotherapist, or assistant to the same, or patient records that pertain to
communications by a patient to a psychotherapist, or
assistant to the same for the purposes of diagnosis or
treatment of the patient’s mental or emotional
condition.
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(c) Who may claim the privilege. The privilege may
be claimed by the patient or the guardian or conservator of the patient. A person who may claim the
privilege may authorize trial counsel or defense
counsel to claim the privilege on his or her behalf.
The psychotherapist or assistant to the
psychotherapist who received the communication
may claim the privilege on behalf of the patient. The
authority of such a psychotherapist, assistant, guardian, or conservator to so assert the privilege is presumed in the absence of evidence to the contrary.
(d) Exceptions. There is no privilege under this rule:
(1) when the patient is dead;
(2) when the communication is evidence of child
abuse or of neglect, or in a proceeding in which one
spouse is charged with a crime against a child of
either spouse;
(3) when federal law, state law, or service regulation imposes a duty to report information contained
in a communication;
(4) when a psychotherapist or assistant to a
psychotherapist believes that a patient’s mental or
emotional condition makes the patient a danger to
any person, including the patient;
(5) if the communication clearly contemplated the
future commission of a fraud or crime or if the
services of the psychotherapist are sought or obtained to enable or aid anyone to commit or plan to
commit what the patient knew or reasonably should
have known to be a crime or fraud;
(6) when necessary to ensure the safety and security of military personnel, military dependents, military property, classified information, or the
accomplishment of a military mission;
(7) when an accused offers statements or other
evidence concerning his mental condition in defense,
extenuation, or mitigation, under circumstances not
covered by R.C.M. 706 or Mil. R. Evid. 302. In
such situations, the military judge may, upon motion, order disclosure of any statement made by the
accused to a psychotherapist as may be necessary in
the interests of justice; or
(8) when admission or disclosure of a communication is constitutionally required.
(e) Procedure to determine admissibility of patient
records or communications.
(1) In any case in which the production or admission of records or communications of a patient other
than the accused is a matter in dispute, a party may
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seek an interlocutory ruling by the military judge. In
order to obtain such a ruling, the party shall:
(A) file a written motion at least 5 days prior
to entry of pleas specifically describing the evidence
and stating the purpose for which it is sought or
offered, or objected to, unless the military judge, for
good cause shown, requires a different time for filing or permits filing during trial; and
(B) serve the motion on the opposing party, the
military judge and, if practical, notify the patient or
the patient’s guardian, conservator, or representative
that the motion has been filed and that the patient
has an opportunity to be heard as set forth in subparagraph (e)(2).
(2) Before ordering the production or admission
of evidence of a patient’s records or communication,
the military judge shall conduct a hearing. Upon the
motion of counsel for either party and upon good
cause shown, the military judge may order the hearing closed. At the hearing, the parties may call witnesses, including the patient, and offer other relevant
evidence. The patient shall be afforded a reasonable
opportunity to attend the hearing and be heard at the
patient’s own expense unless the patient has been
otherwise subpoenaed or ordered to appear at the
hearing. However, the proceedings shall not be unduly delayed for this purpose. In a case before a
court-martial composed of a military judge and
members, the military judge shall conduct the hearing outside the presence of the members.
(3) The military judge shall examine the evidence
or a proffer thereof in camera, if such examination
is necessary to rule on the motion.
(4) To prevent unnecessary disclosure of evidence of a patient’s records or communications, the
military judge may issue protective orders or may
admit only portions of the evidence.
(5) The motion, related papers, and the record of
the hearing shall be sealed and shall remain under
seal unless the military judge or an appellate court
orders otherwise.
Rule 514. Victim advocate-victim privilege
(a) General rule of privilege. A victim has a privilege to refuse to disclose and to prevent any other
person from disclosing a confidential communication made between the victim and a victim advocate,
in a case arising under the UCMJ, if such communi-

cation was made for the purpose of facilitating advice or supportive assistance to the victim.
(b) Definitions. As used in this rule of evidence:
(1) A “victim” is any person who suffered direct
physical or emotional harm as the result of a sexual
or violent offense.
(2) A “victim advocate” is a person who is:
(A) designated in writing as a victim advocate;
(B) authorized to perform victim advocate duties in accordance with service regulations, and is
acting in the performance of those duties; or
(C) certified as a victim advocate pursuant to
Federal or State requirements.
(3) A communication is “confidential” if made to
a victim advocate acting in the capacity of a victim
advocate and if not intended to be disclosed to third
persons other than:
(A) those to whom disclosure is made in furtherance of the rendition of advice or assistance to
the victim or
(B) an assistant to a victim advocate reasonably necessary for such transmission of the
communication.
(4) An “assistant to a victim advocate” is a person directed by or assigned to assist a victim advocate in providing victim advocate services, or is
reasonably believed by the victim to be such.
(5) “Evidence of a victim’s records or communications” is testimony of a victim advocate, or records that pertain to communications by a victim to
a victim advocate, for the purposes of advising or
providing supportive assistance to the victim.
(c) Who may claim the privilege. The privilege may
be claimed by the victim or any guardian or conservator of the victim. A person who may claim the
privilege may authorize trial counsel or a defense
counsel representing the victim to claim the privilege on his or her behalf. The victim advocate who
received the communication may claim the privilege
on behalf of the victim. The authority of such a
victim advocate, guardian, conservator, or a defense
counsel representing the victim to so assert the privilege is presumed in the absence of evidence to the
contrary.
(d) Exceptions. There is no privilege under this rule:
(1) when the victim is dead;
(2) when Federal law, State law, or service reguIII-35
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informant’s identity by one law enforcement agency to another
may well be appropriate and not render Rule 507 inapplicable.
Rule 510(b) is taken from Para. 151 b(1) of the 1969 Manual
and makes it clear that testimony pursuant to a grant of immunity
does not waive the privilege. Similarly, an accused who testifies
in his or her own behalf does not waive the privilege unless the
accused testifies voluntarily to the privileged matter of
communication.

Rule 511 Privileged matter disclosed under
compulsion or without opportunity to claim
privilege
Rule 511(a) is similar to proposed Federal Rule of Evidence
512. Placed in the context of the definition of “confidential”
utilized in the privilege rules, see, Rule 502(b)(4), the Rule is
substantially different from prior military law inasmuch as prior
law permitted utilization of privileged information which had
been gained by a third party through accident or design. See Para.
151 b (1), MCM, 1969 (Rev.). Such disclosures are generally
safeguarded against via the definition “confidential” used in the
new Rules. Generally, the Rules are more protective of privileged
information than was the 1969 Manual.
Rule 511(b) is new and deals with electronic transmission of
information. It recognizes that the nature of the armed forces
today often requires such information transmission. Like 1969
Manual Para. 151 b(1), the new Rule does not make a nonprivileged communication privileged; rather, it simply safeguards
already privileged information under certain circumstances.
The first portion of subdivision (b) expressly provides that
otherwise privileged information transmitted by telephone
remains privileged. This is in recognition of the role played by
the telephone in modern life and particularly in the armed forces
where geolineartal separations are common. The Committee was
of the opinion that legal business cannot be transacted in the 20th
century without customary use of the telephone. Consequently,
privileged communications transmitted by telephone are protected
even though those telephone conversations are known to be monitored for whatever purpose.
Unlike telephonic communications, Rule 511(b) protects other
forms of electronic communication only when such means “is
necessary and in furtherance of the communication.” It is irrelevant under the Rule as to whether the communication in question
was in fact necessary. The only relevant question is whether, once
the individual decided to communicate, the means of communication was necessary and in furtherance of the communication.
Transmission of information by radio is a means of communication that must be tested under this standard.

Rule 512 Comment upon or inference from claim
of privilege; instruction
(a) Comment or inference not permitted. Rule 512(a) is derived
from proposed Federal Rule 513. The Rule is new to military law
but is generally in accord with the Analysis of Contents of the
1969 Manual; United States Department of the Army, Pamphlet
No. 27–2, Analysis of Contents, Manual for Courts-Martial 1969,
Revised Edition, 27–33, 27–38 (1970).
Rule 512(a)(1) prohibits any inference or comment upon the
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exercise of a privilege by the accused and is taken generally from
proposed Federal Rule of Evidence 513(a).
Rule 512(a)(2) creates a qualified prohibition with respect to
any inference or comment upon the exercise of a privilege by a
person not the accused. The Rule recognizes that in certain circumstances the interests of justice may require such an inference
and comment. Such a situation could result, for example, when
the government’s exercise of a privilege has been sustained, and
an inference adverse to the government is necessary to preserve
the fairness of the proceeding.
(b) Claiming privilege without knowledge of members. Rule
512(b) is intended to implement subdivision (a). Where possible,
claims of privilege should be raised at an Article 39(a) session or,
if practicable, at sidebar.
(c) Instruction. Rule 512(c) requires that relevant instructions be
given “upon request.” Cf. Rule 105. The military judge does not
have a duty to instruct sua sponte.

Rule 513 Psychotherapist-patient privilege
1999 Amendment: Military Rule of Evidence 513 establishes a
psychotherapist-patient privilege for investigations or proceedings
authorized under the Uniform Code of Military Justice. Rule 513
clarifies military law in light of the Supreme Court decision in
Jaffee v. Redmond, 518 U.S. 1, 116 S. Ct. 1923, 135 L.Ed.2d 337
(1996). Jaffee interpreted Federal Rule of Evidence 501 to create
a federal psychotherapist-patient privilege in civil proceedings
and refers federal courts to state laws to determine the extent of
privileges. In deciding to adopt this privilege for courts-martial,
the committee balanced the policy of following federal law and
rules, when practicable and not inconsistent with the UCMJ or
MCM, with the needs of commanders for knowledge of certain
types of information affecting the military. The exceptions to the
rule have been developed to address the specialized society of the
military and separate concerns that must be met to ensure military
readiness and national security. See Parker v. Levy, 417 U.S. 733,
743 (1974); U.S. ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955);
Dept. of the Navy v. Egan, 484 U.S. 518, 530 (1988). There is no
intent to apply Rule 513 in any proceeding other than those
authorized under the UCMJ. Rule 513 was based in part on
proposed Fed. R. Evid. 504 (not adopted) and state rules of
evidence. Rule 513 is not a physician-patient privilege. It is a
separate rule based on the social benefit of confidential counseling recognized by Jaffee, and similar to the clergy-penitent privilege. In keeping with American military law since its inception,
there is still no physician-patient privilege for members of the
Armed Forces. See the analyses for Rule 302 and Rule 501.
(a) General rule of privilege. The words “under the UCMJ” in
this rule mean Rule 513 applies only to UCMJ proceedings, and
do not limit the availability of such information internally to the
services, for appropriate purposes.
(d) Exceptions These exceptions are intended to emphasize that
military commanders are to have access to all information that is
necessary for the safety and security of military personnel, operations, installations, and equipment. Therefore, psychotherapists
are to provide such information despite a claim of privilege.
2012 Amendment: Executive Order 13593 removed communications about spouse abuse as an exception to the privilege by
deleting the words “spouse abuse” and “the person of the other
spouse or” from Rule 513(d)(2), thus expanding the overall scope
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of the privilege. In removing the spouse abuse exception to Rule
513, the privilege is now consistent with Rule 514 in that spouse
victim communications to a provider who qualifies as both a
psychotherapist for purposes of Rule 513 and victim advocate for
purposes of Mil. R. Evid. 514 are covered by the privilege.

Rule 514 Victim advocate-victim privilege
2012 Amendment: Like the psychotherapist-patient privilege
created by Rule 513, Rule 514 establishes a victim advocatevictim privilege for investigations or proceedings authorized
under the Uniform Code of Military Justice. Implemented as
another approach to improving the military’s overall effectiveness
in addressing the crime of sexual assault, facilitating candor between victims and victim advocates, and mitigating the impact of
the court-martial process on victims, the rule specifically emerged
in response to concerns raised by members of Congress, community groups, and The Defense Task Force on Sexual Assault in the
Military Services (DTFSAMS). In its 2009 report, DTFSAMS
noted the following: 35 states had a privilege for communications
between victim advocates and victims of sexual assault; victims
did not believe they could communicate confidentially with medical and psychological support services provided by DoD; victims
perceived interference with the victim-victim advocate relationship and continuing victim advocate services when the victim
advocate was identified as a potential witness in a court-martial;
and service members reported being “re-victimized” when their
prior statements to victim advocates were used to cross-examine
them in court-martial proceedings. DTFSAMS recommended that
Congress “enact a comprehensive military justice privilege for
communications between a Victim Advocate and a victim of
sexual assault.” Both the DoD Joint Service Committee on Military Justice and Congress began considering a privilege. The
Committee modeled proposed Rule 514 after Rule 513, including
its various exceptions, in an effort to balance the privacy of the
victim’s communications with a victim advocate against the accused’s legitimate needs. Differing proposals for a victim advocate privilege were suggested as part of the National Defense
Authorization Act for 2011 (NDAA), but were not enacted. A
victim advocate privilege passed the House of Representatives as
part of the NDAA for 2012, while the Senate version required the
President to issue a Military Rule of Evidence providing a privilege. Congress removed both provisions because Rule 514 was
pending the President’s signature and Congress was satisfied that
once implemented, this Rule accomplished the objective of ensuring privileged communications for sexual assault victims.
(a) General rule of privilege. The words “under the UCMJ” in
Rule 514 mean that the privilege only applies to UCMJ proceedings. It does not apply in situations in which the offender cannot
be prosecuted under the UCMJ. Furthermore, this Rule only applies to communications between a victim advocate and the victim of a sexual or violent offense.
(b) Definitions. The Committee intended the definition of “victim
advocate” from Rule 514 to include, but not be limited to, personnel performing victim advocate duties within the DoD Sexual
Assault Prevention and Response Office (such as a Sexual Assault Response Coordinator), and the DoD Family Advocacy Program (such as a domestic abuse victim advocate). A victim
liaison appointed pursuant to the Victim and Witness Assistance
Program is not a “victim advocate” for purposes of this Rule, nor
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are personnel working within an Equal Opportunity or Inspector
General office. For purposes of this Rule, the Committee intended
“violent offense” to mean an actual or attempted murder, manslaughter, rape, sexual assault, aggravated assault, robbery, assault
consummated by a battery and similar offenses. A simple assault
may be a violent offense where the violence has been physically
attempted or menaced. A mere threatening in words is not a
violent offense. The Committee recognizes that this Rule will be
applicable in situations where there is a factual dispute as to
whether a sexual or violent offense occurred and whether a person actually suffered direct physical or emotional harm of such an
offense. The fact that such findings have not been judicially
established shall not prevent application of this Rule to alleged
victims reasonably intended to be covered by this Rule.
(d) Exceptions. The exceptions to Rule 514 are similar to the
exceptions found in Rule 513, and are intended to be applied in
the same manner. Rule 514 does not include comparable exceptions found within Rule 513(d)(2) and 513(d)(7). In drafting the
“constitutionally required” exception, the Committee intended that
communication covered by the privilege would be released only
in the narrow circumstances where the accused could show harm
of constitutional magnitude if such communication was not disclosed. In practice, this relatively high standard of release is not
intended to invite a fishing expedition for possible statements
made by the victim, nor is it intended to be an exception that
effectively renders the privilege meaningless. If a military judge
finds that an exception to this privilege applies, special care
should be taken to narrowly tailor the release of privileged communications to only those statements which are relevant and
whose probative value outweighs unfair prejudice. The fact that
otherwise privileged communications are admissible pursuant to
an exception of Rule 514 does not prohibit a military judge from
imposing reasonable limitations on cross-examination. See Delaware v. Van Arsdall, 475 U.S. 673, 679 (1986); United States v.
Gaddis, 70 M.J. 248, 256 (C.A.A.F. 2011); United States v. Ellerbrock, 70 M.J. 314 (C.A.A.F. 2011). See also Rule 611.

SECTION VI
WITNESSES
Rule 601 General rule of competency
Rule 601 is taken without change from the first portion of
Federal Rule of Evidence 601. The remainder of the Federal Rule
was deleted due to its sole application to civil cases.
In declaring that subject to any other Rule, all persons are
competent to be witnesses, Rule 601 supersedes Para. 148 of the
1969 Manual which required, among other factors, that an individual know the difference between truth and falsehood and understand the moral importance of telling the truth in order to
testify. Under Rule 601 such matters will go only to the weight of
the testimony and not to its competency. The Rule’s reference to
other rules includes Rules 603 (Oath or Affirmation), 605 (Competency of Military Judge as Witness), 606 (Competency of Court
Member as Witness), and the rules of privilege.
The plain meaning of the Rule appears to deprive the trial
judge of any discretion whatsoever to exclude testimony on
grounds of competency unless the testimony is incompetent under
those specific rules already cited supra; see, United States v.

