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P-ROCE-EDI-NGS
9:30 a. m

LT. CO.. GREEN. Well now we can get
to the nore neaty part of what we get to do.
Again, I'mKyle Geen. | think I got a chance to
neet al nost everybody here.

And I'Il introduce sone of the nmenbers
of the Staff so that you know who is here to
support you. But on behalf of Kelly and | and
Dal e and everybody on the Staff, thank you very
much for agreeing to do this and being part of
it.

It's been a | ong process, we know.

But definitely | appreciate you sticking with it
and helping us as we learn all the different
things that we have to get fromyou to get
started. And now that we're here, we can finally
get goi ng.

| thought maybe before we turn it over
to Ms. Holtzman and tal k about the work of the
Subconmittee, it mght be helpful if we just go

around the room and everybody introduce
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t hensel ves so that you know each ot her and kind
of know each other's backgrounds.

Because we've gotten to know you a
little bit through the process. But you probably
don't necessarily know each other as well.

So, if we wouldn't mnd, maybe Ms.
Holtzman, if you'll start and just introduce.

And we'll go fromthere and neet everybody.

ACTI NG CHAI R HOLTZMAN:  Ckay. Well
I"m-- ny nane is Liz Holtzman. |'mtenporarily
sitting in as the Chair because the very esteened
and di stingui shed Barbara Jones has deci ded to be
in London at this tine.

(Laughter)

ACTI NG CHAI R HOLTZMAN:  So | apol ogi ze
for the replacenment. But you can be assured, or
at | east we hope, that at the very next neeting,
you' || have the properly designated Chair.

In any case, | -- the reason |'m here
today is I'"'mon the -- I"'mchairing the JPP
Panel , the Judicial Proceedings Panel, which

called for the creation of this Subcomm ttee.

Neal R. Gross and Co., Inc.
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| was a menber of Congress for eight
years. | served as District Attorney of
Br ookl yn, New York. | was Conptroller of New
York City. And then for the past nore than 20
years, |'ve been in private practice in New York

That's ny background. Are you next?

BRI G CGENERAL SCHWENK: Go this way?

ACTI NG CHAI R HOLTZMAN:  Sure.

BRI G CGENERAL SCHVWENK: Ckay. Jim
Schwenk. | was a Marine for 30 years. Infantry
Oficer and then a Judge Advocate. And then for
-- 1 couldn't get a real job, so for 15 years
after that | worked in the DoD General Counsel's
Ofice.

And | ran several advisory committees.
When Jim Freeman said that there weren't that
many run by OGC, we took that as a good thing
because we didn't want to have to run any.

But, | retired at the end of | ast
year. And so now, | do what ny wife tells ne to
do at hone nobst days.

(Laughter)
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PROFESSOR SCHULHOFER: St ephen
Schul hofer. | teach at NYU Law School. Before
that -- |1've been teaching at NYU since 2001.
Previously | taught at the University of Chicago
and at the University of Pennsyl vani a.

| taught generally in the areas of
crimnal -- substantive crimnal |aw and cri m nal
procedure, Fourth Anendnent. More recently,
national security issues as they inpact on
donestic intelligence gathering in |aw
enf orcenent.

| started working on sexual assault
i ssues in the early 1990s, both in terns of
trying to introduce it into the teaching
curriculum where it had not been ever consi dered
before. And also in the substantive concern
about reform

And so since the 1990s it's been one
of the principal focuses on nmy work.

M5. KEPROS: Good norning. My nane is
Laurie Rose Kepros. | amthe Director of Sexua

Litigation for the Colorado Ofice of the State
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Publ i ¢ Def ender.

That job didn't exist before | had it
the last five years. | train and advise over 700
public defenders and staff for ny agency across
the state in their representation of clients who
are accused or convicted of sex offenses.

So, | touch thousands of cases every
year. Prior to that | worked as a trial |awer
for the Public Defender's Ofice for nore than
ten years in four different regional offices
across ny State.

So, | guess | have the kind of life
experience piece and | ess the academ c pi ece.

Al though |I do also teach a semi nar at the
Uni versity of Denver Law School .

| serve on nore than 25 conmttees of
the Col orado Sex O fender Managenent Board. |'m
al so a professional nenber of the Association for
t he Treat nent of Sexual Abusers, which is an
i nternational treatnent organization.

So, I'ma civilian. I'mlearning a

lot. | read a lot to be here today.
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(Laughter)

M5. W NE- BANKS: Good norning. |'m
Jill Wne-Banks. And | started ny career as a
prosecutor. And then becane General Counsel of
the Arny, which was one of ny greatest jobs of
all.

| was in private practice for a |ong
time. And then | becanme a corporate executive
doing international deals for Mtorola and
Mayt ag.

And then was head of Career and
Techni cal Education for the Chicago Public

Schools. And am a consultant now and witing a

book.
LT. COL. GREEN. Ms. Wodwar d?
MAJ. GENERAL WOODWARD: Ch, |'m Maggie
Wodward. | served in the Air Force for 32
years. O that, about ten years were as a -- in
a command position. So, | guess that's the

little bit I have to bring to this.
| don't know what's nore confusing for

you i s understanding the mlitary side of this?
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O for nme not being a | awyer and under st andi ng

all that.

(Laughter)

MAJ. GENERAL WOODWARD: |'m a dog
wat chi ng TV.

(Laughter)

MAJ. GENERAL WOODWARD: But -- so, |
will be all ears as we go through this. And

hopefully I won't enbarrass nysel f anbngst you
asking silly questions.

But -- and | was the Director of the
Sexual Assault Prevention and Response O fice for
the Air Force for the last eight nonths of ny
career. And |earned a great deal obviously about
this issue and all the chall enges associated with
it.

As well as prior to that, | served as
t he Conmander Directed Investigator for the
Lackl and incidents. And wote that report.

That's ny background.

COLONEL SCHENCK: |I'm Associ ate Dean

Li sa Schenck from GWN Law School. |'mthe Co-

Neal R. Gross and Co., Inc.
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Director of the National Security Law Program
teach mlitary justice.

| was the coauthor of a book, "Cases
and Materials on Mlitary Justice.” Prior to
arriving at G | was an active Arny JAG And
was a prosecutor for many years.

Was on the Arny Court of Crim nal
Appeal s for six years. | was the Senior Judge on
there. And finally decided to retire when the

GIMO thing, ny additional duties started to heat

up.
And went to GWand |'mhere. Happy to
be here.
COLONEL SCHINASI: My nane is Lee
Schinasi. I'ma retired JAG Colonel. | entered

t he JAG Corps during Vietnam

| served for 23 years. And as nost
peopl e who were in the JAG Corps during that
time, | prosecuted and defended every conceivabl e
crime you coul d imagi ne, including sexual
assaul ts.

Sol sat inalittle cell with an
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accused who was charged with some form of sexua
assault or not. | heard the story fromtheir
side. Certainly fromthe Governnent's side.

| represented the Governnent in
crimnal appeals for several years. And worked
the intelligence business in the Pentagon for
several years.

It's hard to imagine, but |'ve been
retired fromactive duty for 20 years. And
during that tinme |I've been a full-tinme Law
Prof essor at the University of Mam and Barry
Uni versity.

And ny schol arship is pretty much
exclusively in evidence. And so the issues that
concern this Panel have been issues for ne since
| was 25 years old. Wich was forever ago.

(Laughter)

DEAN ANDERSON:  So ny nane is Mchelle
Anderson and | want to begin by saying that |I'm
an Air Force brat. And so all of these acronyns
feel |like hone to ne.

(Laughter)
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DEAN ANDERSON: Currently |I'm Dean at
the City University of New York School of Law.
And ny scholarly area of expertise and focus is
rape | aw and sexual assault.

|"malso on the American Law Institute
wi th Stephen Schul hofer, focusing on trying to
figure out what the Mddel Penal Code shoul d say
about these very inportant issues. And so that's
part of the dialog that we've had over an
ext ended period of tine.

Al t hough | think our dial og spans
earlier -- earlier discourse. Let's see, |I'm
sure there are other things.

| was for many years the Policy Chair
of the National Alliance to End Sexual Violence.
But 1've al so worked as a defense attorney around
sexual assault issues. So | have synpathies on
all sides.

And am very pleased to be here. Thank
you.

M5. FRIEL: MW nane is Lisa Friel.

|"'ma former prosecutor fromthe Manhattan DA s

Neal R. Gross and Co., Inc.
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Ofice in New York. | went there right out of
| aw school and | had a three-year conmm tnent
there that | thought would be forever. And |
stayed 28 years.

(Laughter)

M5. FRIEL: And | spent 25 of themin
the Sex Crines Unit. 11 as the Deputy Chief.
And ny | ast decade as the Chief. | succeeded
Linda Fairstein, who |I'm sure Ms. Holtzman knows
wel |, and | earned nuch from her.

| left there in the fall of 2011. And
| went to a security and consulting conpany and |
opened a division for themto do sexua
m sconduct consulting and investigations.

And built a business there over the
| ast three and a half years doing proactive,
rewiting policies. Doing education and training
for schools and businesses and teans and athletic
| eagues.

And then we did private investigations
as well, using the expertise. 1've gathered a

group of former prosecutors that | had trained
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and fromother offices. And we do this kind of
wor K.

| left there on Friday and | started
at the National Football League on Monday. They
have been a client of mne for the |ast seven
nmont hs.

| was doi ng sone work post Ray Rice,
|"m sure you all recognize that name, as an
outside consultant. And they decided they really
needed nore inside, full-time help with these
i ssues. And so | just started working there.

| would say the other thing | bring to
thisis, and I think it's equally inportant, |
have three children who are in their 20s now.
Boys and girls.

And | think when you | ook at |aws, you
really have to understand the practical effect
and how things really work in real life. And to
see it fromboth sides.

And to have three kids that have gone
t hrough Anerican colleges here with this issue, |

think has really hel ped nme think about what

Neal R. Gross and Co., Inc.
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should the laws say? Wiat's fair to both sides
of this kind of thing?

So that's who | am

LT. CO.. GREEN. Well, | hope you can
see why we've been so excited to pull this
t oget her, going around the room and the different
perspectives and expertise. And amazing
experiences that all of you bring to this.

And | know Ms. Holtzman will talk nore
about the JPP' s focus on this issue. And kind of
how we got to here and the plan.

| want to just explain a little bit
about the Staff just so that you understand. Let
me -- |'Il pass these around. Take one and go.

The Judicial Proceedings Panel is
supported by statute by the Ofice of the Ceneral
Counsel for the DoD. So they are responsible for
provi ding staff support to the JPP and as part of
that to the Subcomm ttee.

The Services -- the mlitary Services
have detail ed personnel to support OGC. | was

detailed by the Air Force Judge Advocate General

Neal R. Gross and Co., Inc.
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over to DoD to support initially the Response
Systens Panel. And then was asked to nove over
to the JPP afterwards.

Kelly McGovern was the sanme way. She
was detailed by the Army. And then was asked to
stay over and work as well for the JPP.

G en Hnes is detailed by the Marine
Corps. He's an activated reservist. And so, we
are the three mlitary people who have been
detailed by the Services to DoD OGC.

The rest of our Staff are civilians
that we've hired. And so they work directly for
OGC in support of the JPP and its work.

So we have a 15-person staff to
support JPP activities. That includes sone
peopl e who help us with publications and reports.
But primarily, it's the |egal expertise and the
i nvestigatory expertise you can see and the
different issues that the Staff is primarily
responsi bl e for.

In addition to that, | know you' ve all

wor ked wi th Roger Capretta on getting orders and

Neal R. Gross and Co., Inc.
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your travel and those types of things. And so
Roger and Dale -- Dale is our Chief of Staff and
Roger is our Chief Adm nistrator, who are going
to be our prinmary points of contact to help you
with those travel details and vouchers and orders
and all those kinds of headaches to get you to
wherever we need to nmake sure you have the
opportunity to go.

Your primary points of contact
obvi ously as you're going through the process are
going to be Lieutenant Col onel Hi nes and then
Sharon Zahn. And they're really the teamthat we
designated within our Staff to focus on
Subconmi ttee support.

So, they'll continue to work on Panel
activities. But they will primarily be
overseeing things for the Subcommttee. And so
as we kind of get this up to speed.

We did three subconmttees with the
Response Systens Panel. So we've kind of done
this process before in ternms of supporting it.

And so nost of us are fairly famliar with the

Neal R. Gross and Co., Inc.
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needs of the Subcomm ttee and supporting it.

But again, we're here to serve you.
And so we will try to help you. And it's our
goal to get you materials and to try to hel p put
all the materials and prepare you as nuch as
possi bl e.

But again, we are at your service. So
if what we give you is not right, if what -- if
you want sonething else, if you think we need to
go in a different direction, then obviously
pl ease | et us know. And through Judge Jones and
her direction and through what we hear fromyou,
we're here to serve.

So, it's an exciting opportunity for
us. And we | ook forward to getting to work with
all of you throughout this process.

Any questions about the staff or any
support? Please, any tine you have questions or
anyt hi ng, obviously den and Sharon are al ways
here. And Kelly and | and Dale as well anytine
you need to talk to us.

Ms. Holtzman, do you have any topics?

Neal R. Gross and Co., Inc.
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ACTI NG CHAI R HOLTZMAN:  Sure. First
of all let me welcome you all here. Sone of you

| recognize fromprior service. So you really

are gluttons for punishnment. But, | just want to
say thank you so nmuch for being willing to help
out agai n.

Let me just -- for those of you who

are not that famliar with it, and sone of you
appeared as w tnesses al so, so, thank you, very
much.

Let me just give you a little bit of
background. |'msorry, I'mnot going to renenber
the dates exactly. But Congress in its w sdom
created sonething called the Response Systens
Panel , response to sexual assault in the mlitary
adult -- conmmtted by adults.

And that was created and that Panel
was charged with over -- an overview of the
probl em of sexual assault in the mlitary. It
was a huge assi gnnment and we had about a year and
a half to conmplete it.

And sone of the Menbers who are here

Neal R. Gross and Co., Inc.
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t oday served on that Panel. And -- or served on
subcomm ttees as part of that Panel. W produced
a report.

Many of the recommendations if not
al nost all of them are being adopted or revi ewed
seriously by the Defense Department. And many of
themw || be accepted and i npl enent ed.

After that Response Systens Panel went
out of business, a succeedi ng panel was created.
Judge Jones by the way was the Chair of the
Response Systens Panel .

A succeedi ng panel was created called
t he Judicial Proceedi ngs Panel, which had a nuch
narrower focus. The Response Systens Panel
| ooked at the body of victimservices. Looked at
the issue of how statistics were being kept with
the issue of the role of the conmander and so
forth. But there were nore policy oriented
| ssues.

The Judici al Proceedings Panel is
really charged with |Iooking at a | ot of technical

i ssues in the process. The |egal process of

Neal R. Gross and Co., Inc.
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handl i ng sexual assault cases.

And | wouldn't say early, but
relatively early in the work of the Judicial
Proceedi ngs Panel, we confronted Article 120,
which is the statute under which sexual assault
is prosecuted. And that brought a nunber of
Menbers of the JPP up short because it's a quite
astoni shing statute.

And we thought that it would be having
-- Judge Jones and | having been on the Response
Systens Panel felt that working through a
subcomm ttee woul d be a nuch nore effective way
of dealing with the issues in this statute.

And | hope you have received the
materials that we received as Menbers of the JPP
The copies of the testinony we received and so
forth.

But, broadly speaking, there are two
i ssues. One is you have, let's just call it an
i nperfect statute. Very few are perfect. This
isn't.

|"mnot going to tell you where |

Neal R. Gross and Co., Inc.
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think it belongs on the spectrum of inperfect.
But it's not perfect.

And on the other hand, we've been told
repeatedly that it's not a good idea to ness with
this statute because it's been nessed with three
times already in the last, | guess, seven or
ei ght years. And so that will create its own
burdens trying to make this better.

And so that's a big conundrum t hat
this Subconmittee has to review \Wat is nore
i mportant? Stability, security or inproving a
statute?

And then if the conmttee decides to
i nprove the statute, how are we going to
recommend changes? Are we going to sit around
and try to rewite it ourselves?

How s that going to work? But we can
make those deci sions as we proceed.

The tinmefrane here, we don't really
have a definitive tinmefranme except that the JPP
goes out of existence February 20167?

LT. CO.. GREEN. It's Septenber of

Neal R. Gross and Co., Inc.
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' 17.

ACTI NG CHAI R HOLTZMAN:  Ch, okay. |
was wong. Ckay.

(Laughter)

ACTI NG CHAI R HOLTZMAN:  Ckay. But we
didn't -- so there's really a long tinme horizon.
But we're hoping not to have to wait that |ong.

And our first -- we've issued one
report to the Departnent of Defense. W are
required to i ssue another report in February, we
being the JPP, in February 2016.

And there's sonme hope, | don't know
how realistic that hope is, that this
Subconmm ttee will finish its work in time for
that report. And so that can be presented to the
Department of Defense for its deliberations.

| just want you to know that the work
of this conmttee -- the work of the Response
Systens Panel was carefully followed in the
mlitary. The work of the JPP has been carefully
f ol | owed.

There's a | ot of respect for the

Neal R. Gross and Co., Inc.
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Menbers of the Panel and the seriousness wth

whi ch these issues have been approached. And so
| tell you this because a | ot of people are going
to be paying a lot of attention to what we're

doi ng.

And that's why you're on this panel
because everybody felt that you brought expertise
and perspective that would be vital to
determ ning what the statute's going to be that's
going to govern the prosecution of sexual assault
inthe mlitary.

We have discretion about how we're
going to proceed in the sense of the wi tnesses we
want. Cbviously there's input from everybody.
The materials we need to consider, the direction
we need to go.

But basically -- prelimnarily the
Staff has suggested splitting the issue of 120
into two parts. One, the substantive nature and
t he substantive questions about 120.

And then the issue of howto deal with

abusi ve and coercive relationships within the

Neal R. Gross and Co., Inc.
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mlitary. Wich is of very special concern. Two
pi eces of l|egislation were introduced by nmenbers
of Congress. They testified before the JPP.

So there's a lot of particular
interest in the Congress about the abuse of the
relationships in the -- the command rel ati onshi ps
within the mlitary. And how to address that.

But we -- the staff suggested, and |
think it's probably a good idea, to save that --
t hose issues for later and focus first on the
just basic statute itself.

Qur prelimnary staff, prelimnary
t houghts is that in April we will hear from
presenters on a variety of issues on the statute.
And in May we'll hear additional presenters.

And in June maybe there will be
breakout groups. Sort of subconmmttees of the
Subconmittee. August -- July and August we'l |l
hear presenters on the coercive relationships.

| mean this is -- these are
prelimnary. |If we don't get finished by July,

we'll still be -- we'll finish our work and - -
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we'll do our work until we finish.
O course, I'mnot chairing this, so
| -- maybe Barbara Jones will crack a very

serious whip.

(Laughter)

ACTI NG CHAI R HOLTZMAN:  But, I'm
suggesting that | just think it's probably likely
if you don't get finished then, you know, pretty
intractable and if we have serious questions,
then we'll take the tinme that's necessary to cone
to the right concl usions.

But, the anticipation is or the hope
is, | should say, realistic or not, that February
2016 we will report on this subject to the
Secretary of Defense.

| nmean, the Subcommttee will have
finished so that it can submt its report. The
report doesn't have to be in witing, but it can
be in witing, to the JPP. Wich then can amend
it. Change it. And then the JPP submts what it
wi shes to the Secretary of Defense.

And by the way, | know all of you wll
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be pl eased, particularly those of you who deal t
with the Response Panel, we have a witer, a
staff witer. A technical witer to help us
produce our reports.

That's great. Yes. That's on the

record.

(Laughter)

ACTI NG CHAI R HOLTZMAN:  Ckay. So
that's all | have to say at the nonment. Does

anybody have any questions?

So, Lieutenant Col onel Hi nes, should
we -- are we going to hear our first presenter?

LT. COLONEL HI NES: Yes, ma' am | was
going to throw out for the Subconmmttee's
benefit, it's -- M. Sullivan is here and ready
to begin in five mnutes.

But if anyone would like to take a
br eak.

ACTI NG CHAI R HOLTZMAN: Wl |, shoul d
we take a five-m nute break? Yes, okay. W'l
take a five-mnute break and then we'll conme back

and start it then.
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(Wher eupon, the above-entitled natter
went off the record at 9:55 a.m and resuned at
10:12 a. m)

ACTI NG CHAI R HOLTZMAN:  Can we all
conme to order? | think we're ready. | think
we're ready to begin.

By the way, | just want -- for
everybody's information, this neeting is being
transcri bed.

Now we' || hear from M. Dw ght
Sullivan fromDoD, the Ofice of General Counsel
who is going to give us the probably not X-rated
history -- the evolution of Article 120.

MR. SULLI VAN. Thank you very much,
Madam Chair. Gosh, | ook around this room and
see such titans in the field that | feel like a
finger painter who has been asked to cone and
di scuss portraiture with Renbrandt and Van Gogh.
So I'll be --

(Laughter)

MR, SULLI VAN. Let ne give you a road

map of what we're going to do this norning. So

Neal R. Gross and Co., Inc.

29

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

we're going to start with an overview of the
mlitary justice system and then fromthere I'm
going to go into a legislative update to bri ef
you about sone of the |egislative devel opnents
over the last two years. And then I'mgoing to
stop -- no matter where I am |'mgoing to stop
at 10:45. That's because | am fascinated by
mlitary justice. | could talk about nmlitary
justice all day. As General Schwenk knows, sone
days | do. And so if left to nmy own devi ces,
"1l just hog all the tine.

So I"'mgoing to stop that discussion
at 10:45, and then we're going to switch over to
a di scussion about Article 120's devel opnent,
current | anguage, and judicial interpretation.
And then we'll discuss that until 11: 30, and then
you'll get to hear fromone of the actual
Renbr andts, Professor Schul hofer.

kay. So let me start with an
overview of the mlitary justice system So the
mlitary justice system governs the active duty

mlitary justice nenbers, you know, nore than 1.4
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mllion active duty mlitary nmenbers, which is a
| arger population than in 11 states and the
District of Colunbia. So it governs quite a

| ar ge popul ation, and it governs them 24 hours a
day, seven days a week, 365 days a year.

So if amlitary nenber is on bl ock
| eave, or when they conme back from depl oynent,
and so they are at honme in Atlanta, Georgia, and
t hey snoke nmarijuana, they have just commtted an
of fense under the Uniform Code of MIlitary
Justice that could be tried by the mlitary.

So the mlitary, in addition to
applying to those nore than 1.4 mllion active
duty nmenbers, the mlitary justice system
soneti nes al so governs the conduct of 850, 000
reservists. So reservists, when they are
performng mlitary duties, and nenbers of the
Nati onal Guard and Air National Guard, when they
are performng federal duties as opposed to state
duties, are also subject to the Uniform Code of
MIlitary Justice.

And there are sone rare instances in
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whi ch the UCMI al so applies to civilians. So,
for exanple, when we're on a conbat depl oynent,
Congress has authorized the mlitary to try
Servi ce nenbers that are acconpanying -- |'m
sorry, by civilians that are acconpanying the
mlitary in the field.

There was a court decision fromthe
Vietnamera that said that applies only in tines
of declared wars. Congress |later changed that to
apply to contingency operations. That power has
been used a grand total of once since the Vietnam
War. So very rarely used.

W can also try active duty retirees.
So, Professor Schinasi, we can try you for
whatever it is that you engage in.

(Laughter)

MR, SULLIVAN. We also try persons in
cust ody of the Arnmed Forces serving a sentence
i nposed by court-martial. So after Professor
Schi nasi is prosecuted and confined at the USDB
at Fort Leavenworth, we can al so prosecute him

for his m sdeeds there. Ckay.
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Like | said, so there is Van Gogh. |
mean, again, I'min a roomwth titans, and the
bi gger painters --

(Laughter)

MR, SULLIVAN. Ckay. So | always like
to go back and say, well, what is the
constitutional basis for anything that the United
States Governnment does? Were do we trace the
constitutional basis?

And here it's explicit, so Article I,
Section 8, Cause 14 of the Constitution gives
Congress the power to nake rul es and regul ati ons
for the governnment and the | and and naval Forces.
| actually recently went back and | ooked at the
records of the Constitutional Convention. This
basically elicited no discussion.

The Articles of Confederation had al so
assigned a simlar power to Congress, and that
just pulled through at the Constitutional
Conventi on.

MAJ GEN(R) WOODWARD: So the Air

Forces aren't subject to --
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(Laughter)

MR, SULLIVAN: | have heard that
argunment, but --

(Laughter)

MR, SULLIVAN: So before the UCMI was
adopted in 1950, there were separate statutes
t hat governed the discipline of the Arny and the
Navy. And then so the Arnmy was under the
Articles of War, which were anmended by the El ston
Act right after World War |1, and the Air Force
was brought under that system And the Navy was
governed by the Articles for the Governnent of
t he Navy, which were colloquially and colorfully
referred to as Rocks and Shoal s.

And the reason it was called Rocks and
Shoal s is because Article 4 of the Articles for
t he Governnment of the Navy included the
provi si on, "The puni shnment of death, or such
ot her punishment as a court-martial nay adjudge,
may be inflicted on any person in the naval
service who intentionally or willfully suffers

any vessel of the Navy to be stranded or run upon

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

35

rocks or shoals," hence giving that code its
ni cknane.

But once Congress decided to unify our
mlitary to sone extent with the Departnent of
Def ense after World War |11, a decision was al so
made by DoD that it would urge Congress to adopt
a Uniform Code of MIlitary Justice that would
apply to all of the services, including the
brand- new Air Force.

And so Congress passed the UCMJ on
April 26, 1950. President Trunan signed it into
law, and it becanme effective on May 31st of 1951.

And so the UCMJ does a nunber of
t hings, but we are going to look at three
specific things that the UCM] does, subject to
Maria taking out the shepherd' s crook and haul i ng
me of f at 10: 45.

Ckay. So the UCM) establishes the
mlitary justice system's structure. It enacts
punitive articles. It sets up the crines,

including Article 120, which crimnalizes four

forms of sexual assault that we will tal k about
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after 10:45. And the code al so del egates a great
deal of authority to the President within the
mlitary justice system

kay. So let's start by exam ning the
mlitary justice systems structure, and one of
the nost inportant things to understand about the
mlitary justice systems structure, it is a
command-driven system So conmanders, not
warriors, make the decision whether to exercise
prosecutorial discretion. Were a commander
sends a case to be tried, the conmander picks the
menbers of the court-martial panel, the
equi val ent of the jury.

If there is a pretrial agreenent, a
pl ea bargain, that plea bargain isn't cut between
t he defense counsel and the prosecutor. It
requires the approval of the conmander. And then
after the trial is over, the commander on the
back end can al so exerci se sonme cl enency
authority, although that clenmency authority was
greatly reduced by the National Defense

Aut hori zation Act for fiscal year 2014.
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kay. So the UCMJ establishes four
fora at which crimnal charges within the

mlitary can be resolved. And these go in order

fromleast severe to nost severe -- non-judicial
puni shment, which -- and we will talk very
briefly about each of these levels -- sunmary

courts-martial, special courts-martial, and
general courts-nartial.

Now, of course, conmmanders can resol ve
cases in any nunber of other ways. They could
bring a kid in for counseling. |In the Mrine
Cor ps, you know, you could give thema Page 11
entry in the service record book that establishes
that, you know, you drank under age and you were
counseled on that. Don't do it again.

It ranges up through the possibility
of administrative discharge. So there are any
nunber of other things that a commander can do
wi th charges, but the UCMI establishes these four
fora to deal with them

So, as | said, the | east severe is

non-j udi ci al punishnment. It could be -- any
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Servi ce nenber has -- so NJP is done by the
commander, and the Services vary a great deal in
how they carry out NJP, with the Air Force giving
a great deal of procedural protection at NJP, the
Navy probably giving the | east anmount of
procedural protection at NJP.

But a Service nenber can generally
say, "I opt out of NJP. | don't want to give the
captain -- | don't want to give the colonel the
sole authority to decide whether | did this and
to i npose punishnent. [|'mopting out. Court-
martial nme if you want." Except for Service
menbers that are attached to our enbarked-upon
vessels. They are not allowed to opt out of NIP.

As | said, there are substanti al
di fferences anong the Services in how they carry
it out, and it is not a crimnal conviction. So
the next -- and so NJPs can carry out a nunber of
puni shment's, including correctional custody,
whi ch is al nbst never used anynore. Really, the
maxi mum puni shnent that is used in practice is

restriction for up to 60 days. There can al so be
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a forfeiture of pay, a reduction in rank, and in
cases of Service nmenbers attached to or enbarked
upon a vessel, they can be sentenced to three
days' confinenent on bread and water.

When Congress reaut horized t hat
puni shment in 1950, because there was a great
deal of discussion within the House Arned
Services Commttee, which held extensive hearings
before the UCMJ was adopted in 1950, and there
was a great deal of discussion about whether to
continue with NJP -- I'msorry, whether to
continue with bread and water.

And the Navy nade the argunent, for a
Service nenber -- for a sailor at sea, they are
basi cally confined anyway. They are not going
anywhere. So if we just put themin the brig,
all that nmeans is he doesn't have to performhis
normal duties. So we needed a bigger hammer. So
Congress ended up agreeing to continue all ow ng
the Navy to inpose NJP, including up to three
days' confinenent on bread and water.

Okay. So the next |eve
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BCEN(R) SCHVWENK: They get as much
bread and water as they want, right?

MR, SULLIVAN. |'mnot going to say
anyt hi ng.

So the next nost severe |level is the
summary court-martial. Only enlisted nmenbers can
be subjected to a summary court-martial. Any

Servi ce nenber can decline to be subjected to a
sumary court-martial, including those attached
to or enbarked on vessels. So no one can be
forced to go to a sunmary. It's a warrant
of ficer court-martial .

Once again, there are substantia
di fferences anong the Services in how they
actually carry out summary courts-martial, but it
is not -- once again, the Air Force giving the
great est degree of procedural protection. And,
once again, the Suprenme Court has actually held
that an NJP -- I'msorry, a sunmary court-marti al
conviction is not a crimnal conviction.

So the next nost serious forumis the

summary court-martial. And once you get to a
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summary, it's done pretty consistently across the
five Armed Forces, and it -- if you put a | awer
that is used to practicing in U S. District Court
and you drop theminto a special court-martial or
general court-martial, they'd know what was goi ng
on. You know, it would translate, very simlar
to the way that federal trials are tried. There
are sone unique mlitary factors, but, again, a

| awyer woul d be able to navigate the systemif

t hey were dropped in there.

Convi ctions by special courts-marti al
are federal convictions and carry substanti al
col | ateral consequences as federal convictions.
So, for exanple, a sex offender registration
could arise fromeither a special or general
court-martial conviction, loss of right to own
firearns could arise froma special or general
court-martial conviction. You know, felony
di senfranchi senent coul d ari se, dependi hg upon
state law. So a nunber of factors arise fromthe
fact that this is considered a federal

convi cti on.
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It appears that the right to elect to
be tried either by a mlitary judge or by a panel
of nmenbers -- as we said, the commander w ||
choose those nenbers if they elect to be tried by
a panel of nenbers. And if the accused is
enlisted, the accused has a right to have that
panel consist of at |east one-third enlisted
menbers froma unit other than the accused.

So the maxi mum puni shments for this
kind of court-martial -- unlike a special court-
martial or NJP, you can get kicked out of the
mlitary by special court-nmartial, which is what
is called a bad-conduct discharge. That's
considered to be a stigmatization. That
characterization of discharge is intended to
stigmati ze.

A special court-martial -- but
officers, by the way, can't be kicked out by a
special court-martial. They can only be kicked
out by a GCM An enlisted nenber can be
sentenced to up to 12 nonths' confinenent by a

special court-martial; officers can't be confined
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by special courts-martial.

A special court-martial can inmpose up
to two-thirds forfeiture of pay per nonth for a
year. And for enlisted nmenbers only they can be
sentenced to reduction to the | owest enlisted
paygrade. O ficers can't be reduced in rank at
either a special or general court-nmartial.

In the nost serious forns, the general
court-martial, once again, it resenbles a federal
crimnal trial. Convictions are federal
of fenses. Once again, the accused can be --
elect to be tried by either a judge alone or a
panel. In this instance, with the GCM the panel
has to consist of at |east five nenbers as
opposed to a special where it has to be at | east
t hree menbers.

The accused al so generally can el ect
to be tried by judge al one, except in a capital
case those can only be tried before nmenbers.

And, once again, the procedures for general
courts-martial are fairly constant across the

five Arned Forces.
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Ckay. So, and the maxi mum puni shnents
i ncl ude di shonorabl e di scharge. They can give --
dependi ng upon whet her the offense, you know,
carries the possibility of -- they could adjudge
up to a dishonorabl e discharge, which seens to be
even nore stigmatizing than a bad-conduct
di scharge and will result in the forfeiture of
virtually all veteran's rights.

Confinement for up to the maxi mum for
the offense, total forfeiture of pay and
al | owances, reduction to the | owest enlisted
grade -- again, enlisted only -- and death if
death is statutorily authorized for the offense.
There are 15 of fenses under the UCM] that carry
t he death sentence, though all six Service
menbers on mlitary death row at Fort Leavenworth
were convicted of felony nmurder or preneditated
nmur der, or both.

Okay. Both special and general
courts-martial you need two-thirds to convict.
And if you don't get two-thirds, it's an

acquittal. So if you have a 12-nenber court-
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martial and you have seven that vote to convict,
five that vote to acquit, that's an acquittal.
Jeopardy attaches. Can't be tried again. So you
can't have a hung jury at the finding stage.

There is an exception for all of this
for spying in tinme of war. Can we all agree that
we will just ignore spying intime of war? So we
don't have to get into all of these weird
exceptions. Thank you.

kay. So then there is -- a sentence
requires a vote of two-thirds of the nenbers,
except for confinenent for nore than 10 years
requires the concurrence of three-fourths of the
menbers, and death requires the concurrence of
all of the nenbers.

Ckay. Let's just look at the
statistics. Since 9/11, we have seen an enor nbus
decrease in the nunber of capital -- in the
nunber of courts-martial trials. An enornous
decrease. So each year now we do about 1,000
general courts-martial, and that figure isn't a

ot different for FY13. FY13 to '14, we had a 20
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percent drop in the nunber of special courts-
martial, to about 1, 000.

Summary courts-martial, we actually
had a bit of an increase suggesting that sone of
the cases that used to be specials are probably
now tried by sumraries, about 1,000 in FY14, a
little bit | ower nunber than that in FY13. And
non-j udi ci al puni shnents, 50,951, and the Arny --
the Arny tries the majority, an absolute
majority, of the GCMs and is responsible for
about 60 percent of all those NIPs.

So the special courts-nmartial are
spread pretty evenly anong the Services, and
sumary courts-nmartial -- despite its snmall size,
the Marine Corps actually had nore sunmary
courts-martial than any other Service. There are
sone reasons for that. |If anybody cares, | can
get into that.

All right. So let's |ook at how a
case goes through the system So let's say you
have a sexual assault that is reported, and let's

take an Air Force case. So the commander nust,
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by DoD regul ati on and by statute, nust refer that
case to a mlitary crimnal investigative

organi zation. So in the Air Force instance, that
woul d be Air Force OSI.

And Air Force OSI doesn't answer to
anyone in uniform so they are required to refer
tothis mlitary crimnal investigative
organi zation. So they will cone out with a
report of investigation. So let's say after that
charges are preferred. So in the Air Force
exanpl e, the squadron commander woul d swear out
charges. Preferring of charges neans you swear
out charges agai nst the accused.

And then, the wi ng commander w ||
deci de should this case go to an Article 32
prelimnary hearing. The Article 32 prelimnary
heari ng was revised by statute in the NDAA for
2014. It is an adversarial hearing. Unlike a
grand jury proceeding, the accused is there; the
def ense counsel is there. The defense counsel
can present witnesses. The defense counsel can

Cross-exam ne the prosecution's wtnesses.
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So the wing commander will decide to
send a case to the 32, and then --

MAJ GEN(R) WOODWARD: Can | add in
squadron comrander at the Air Force is either a
maj or or a |lieutenant colonel. The w ng
commander is either a colonel or a one-star. And
t he nunbered Air Force conmander is either a two-
or three-star.

MR. SULLI VAN:  Thanks so rnuch.

And so then the wi ng commander w ||
then -- if the wing commander thinks this case
should go to a GCM and in sone cases even if the
wi hg commander thinks it shouldn't go to a GCM
the wi ng conmander will then forward the case to
t he nunbered Air Force conmander saying, "Hey, |
t hi nk you ought to have -- you ought to send this
case for trial by general court-martial."”

Now, that nunbered Air Force conmander
at that point is -- the commander cannot send the
case to a GCM unless it has gone through a 32 and
they received |legal advice fromtheir staff judge

advocate. And so the staff judge advocate has to
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make certain -- give certain advice. Do the
charges state an offense? |Is there probable
cause? |Is the -- are the charges warranted by
t he evidence presented at the 32? And what is
t he appropriate disposition?

I f the SJA says there isn't probable
cause, the nunbered Air Force commander may not
refer charges. So the SJA has a de facto veto
over the referral of charges. |If the SJA says
that -- if the SJA says that the charges don't
state an offense, the CA may not refer charges.

On the other hand, if the SJA says,
"Yes, the charges state an offense; yes, there is
sufficient evidence to warrant going forward, but
| urge you to exercise your prosecutorial
di scretion not to go; yeah, there is probable
cause but we are never going to get a conviction
out of this case,” then it is not -- that isn't a
veto. That is just a recomrendation. The
nunbered Air Force commander then deci des whet her
to refer or not refer.

As a result of some changes that
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Congress made in 2014 and 2015, or NDAAs for 2014
and 2015, there is review of a decision not to
refer charges. So it's a one-way review. |If the
commander decides to refer charges in a sex
assault case, there is no further review
required. But if the comrander deci des not to,
further review is required.

So if the SJA says to the commander,
"I recommend that you don't refer charges,"” then
that has to go one level up. So the nunbered Air
Force commander has to refer that case to his or
her boss for a review of the non-referral
deci si on.

|f, on the other hand, the SJA says,
"I think you should go, you should refer this
sexual assault case to trial," and the nunbered
Air Force commander decides not to, that decision
has to be reviewed by the Secretary of the Air
Force. And then Congress enacted one additi onal
trigger.

There was -- Congress had a concern

that it mght be the case that the SJAisn't
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adequately representing the interest or
advocating the interest or expressing the

i nterest of the prosecutor. So Congress changed
the -- had put an additional trigger. Say, if
the Service's chief prosecutor thinks the case
shoul d go, and the nunbered Air Force comander
doesn't refer the case, then the Secretary of the
Air Force has to reviewit.

The sane rules apply in the Arny and
t he Departnment of the Navy. W are just using
the Air Force as an exanple. Sane rules would
apply.

So, again, there is review of non-
referral -- of every non-referral decision for
sexual assault cases. That's a sexual assault-
speci fic provision.

So if the nunbered Air Force commander
sends the case to trial, then the case really
goes within the control of the mlitary
judiciary, which is independent of command. So
the Chief Trial Judge of the Air Force wll

assign a trial judge to preside over the case,
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and then it is within the trial judge's control.
And, again, the resulting process would | ook a
l ot Iike what you are used to in the civilian
system

If there is a conviction, then the
case goes back to the nunbered Air Force
commander to take action on the case. Now,
traditionally, that Air Force conmander had
unconstrai ned discretion what to do. He could
set aside findings of guilty for any reason or no
reason, could reduce the punishnent for any
reason or no reason. Largely due to
di ssatisfaction with Lieutenant Gener al
Franklin's handling of the Lieutenant Col onel
W | kerson case out of Aviano Air Force Base,
Congress took -- severely limted that power. So
in a sexual assault case, the conmmander has
al nost no discretion to take any action on a case
post-trial. There are a couple of m nor
scenarios that would allow himto do so.

Except there is one mmjor exception,

and that is if there is a plea bargain, if the
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parties struck a pretrial agreenent -- let's say
it limts the anmbunt of confinenent for the case,
t hen that enpowers a convening authority on the
back end to grant that clenency. But pretty nuch
the clemency on the back end nowis limted by
what is agreed to at the front end. W've got a
coupl e of exceptions, but they are just so narrow
t hey are probably not even worth discussing.

And so once the convening authority
takes action in the case, then because this --
because the case in our scenario involves a
punitive discharge and/or a year or nore of
confinenent, and for sex assault cases now for
penetrative sexual assault cases, a punitive
di scharge is required. The Congress requires
that a DD -- a di shonorabl e discharge or a
di sm ssal be adjudged for any penetrative sexual
assault case, or an attenpt to commt a
penetrative sexual assault case.

So once the commandi ng authority
approves it, the case will automatically go on

appeal to the Air Force Court of Crim nal
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Appeal s, which sits at Andrews Air Force Base or
Joint Base Andrews in Maryland. That court wll
review the case. After that, the accused can ask
the Court of Appeals for the Armed Forces to
review the case. That woul d be discretionary
revi ew.

On the other hand, if the governnent
| oses, the governnent can ask the Judge Advocate
General of the Air Force to certify the case to
the Court of Appeals, in which case they have to
hear it. Now, the defense can al so
hypot hetically ask the JAGto certify the case,
but --

BCEN(R) SCHWENK: What's the
difference in the kind of judges in the Air Force
Court of Crimnal Appeals and Court of Appeals
for the Arned Forces?

MR SULLIVAN: What an excel | ent
guestion. So in the case of all of the Services
except for the Coast CGuard, all of these judges
are mlitary nenbers. And so they are assigned

by the Judge Advocate General of their Service to
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sit on that court. Al of the judges on the
Court of Appeals for the Arned Forces are
civilians appointed by the President, confirnmed
by the Senate, for 15-year terns.

So this court operates much like a
geographic circuit court. Actually, it doesn't,
because this court -- the mlitary court has
di scretionary review. |t operates nore like a
state Suprene Court review ng convictions. \Were
this is an appeal as of right, this is, for the
nost part, discretionary appeal.

The Coast CGuard -- the Chief Judge of
t he Coast Quard court is a civilian. Sone, but
not all, of the judges of the Coast Guard court
are civilian. The Coast Guard is different.

Okay. Not as different as spying in
tinme of war, but the Coast Guard is different.
Ckay.

PROF. SCHULHOFER: Could | take you
back to --

MR, SULLIVAN: Pl ease.

PROF. SCHULHOFER: -- focusing on this
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guestion of discretion. You were very clear
about how the nunbered Air Force conmander's
di scretion not to prefer charges is constrai ned.
But | was wondering down bel ow, once the assault
is reported, working up fromthe bottom there is
-- you said that it -- the report nust be
referred to the OSI --

MR, SULLI VAN  Correct.

PROF. SCHULHOFER: -- investigation.
If they find sufficient reason to believe an
of fense m ght have been commtted, is there
di scretion at that point at the next |evel where
it says charges preferred by squadron conmander?

MR, SULLI VAN: Yes.

PROF. SCHULHOFER: |s there discretion
to kick it out of the systenf

MR, SULLI VAN: Yes.

PROF. SCHULHOFER: And, |ikew se, for
-- at the Article 32 level, the prelimnary
hearing, is that before a judge?

MR SULLIVAN: It isnot. So it is

before an officer. The Congress recently -- when
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Congress recently changed it, they provided that
that officer should, unless there is a conpelling
reason not to be, should be a | awer. Before
that, it didn't even have to be a | awer. But
the Secretary of Defense requires that in all
sexual assault cases the 32 prelimnary hearing
of ficer nust be a lawer. So they have to be a

j udge advocate in sonme Services.

In serious cases, it mght be a judge,
but there is no requirenent that person be a
j udge.

PROF. SCHULHOFER: So if that hearing
of ficer decides that the case is not provable, is
there any review of that decision?

MR. SULLIVAN: Yes. So that decision
isn't binding on anyone. So the 32 prelimnary
hearing officer -- we call them PHGOs, prelimnary
hearing officer. So the 32 PHO nakes a
recomrendation to the officer that convened it,
so they'|ll make a reconmendation to the line w ng
comrander .

You know, and, again, not -- they are
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not recomending to a |lawer, although an SJA
will -- you know, in reality, an SJIAw Il review
it. But they are making a reconmendation to that
| i ne commander, and then that |ine commander then
nmakes the decision, do | dism ss charges at this
point, or do | send themup to the GCM conveni ng
authority?

And it's only at the GCM conveni ng
authority that that further review requirenent
kicks in. That's the first tine that that review
by its i medi ate superior in command, if the SJA
and GCM conveni ng authority agree not to go
forward, or a review by the Service Secretary if
there is a disagreenent there. That kicks in
only at this |evel.

Before that it is -- so, again, is it
mandatory to send it to the MCI O? Discretionary,
di scretionary, and then review required.

DEAN ANDERSON: Just to clarify, on
the discretionary nonents that you identified

wi th the squadron commander, and then in Article

32, at both of those nonents this could be kicked
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to a special court-martial or a summary court -
martial or a non-judicial punishnment. O at what
ki nd of discretion to do different fornms of -- in
ot her words, you know, when is it nandatory that
it becones a general court-martial? Wen the

ot her s?

MR, SULLIVAN. G eat question. So
Congress, by the -- before the NDAA for 2014, it
was al nost unconstr ai ned.

DEAN ANDERSON: Ri ght.

MR. SULLIVAN: There were certain
limtations on when -- there were limtations on
sending a capital charge to a special court-
martial, but with certain exceptions it was
pretty much unconstrai ned. Congress inposed a
restraint in 2014 and said the jurisdiction to
hear a penetrative sexual assault or an attenpt
to commt a penetrative sexual assault is limted
to -- cannot be exercised by summary courts,
cannot be exercised by special courts.

So if you're going to send it to a

court, you can only send it to a GCM And then
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that is also tied into that mandatory di scharge,
because, as we discussed, only a GCM can di sm ss
an officer, which is the punitive discharge for
an officer -- dismssal. Only a GCM can adj udge
a DD, a dishonorable discharge, to an enlisted
menber, and that's a nmandatory puni shnment if
soneone is found guilty of one of those offenses.

So Congress constrained the discretion
here about which |evel of court to send it to.
So if it's a penetrative sexual assault, and that
court -- and that commander wants to send it to a
court-martial, it nust be sent to a GCM

DEAN ANDERSON: Can it go to non-
j udi ci al puni shrment ?

MR. SULLIVAN. It could. Thereis --

DEAN ANDERSON: So a squadron
commander could say it's an allegation of a
penetrative sexual offense, but the squadron
commander coul d say non-judicial punishnent.

MR. SULLI VAN. A sqguadron conmander
could, but, interestingly, that would not bind

superior comranders. So --
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DEAN ANDERSON: | ndeed.

MR, SULLIVAN. -- jeopardy doesn't
attach froman NJP. The role that Congress gave
us -- and this is in the Manual for Courts-
Martial -- is that if it's a mnor offense, and
NJP is inposed, that prohibits a court-martial.
You can't inpose NJP for a minor offense and then
court-martial soneone. But that board does not
sit in for a major offense, which this obviously
woul d be.

So after that blew up and The Mlitary
Times wote about it, and after waiting for the
SJA for the nunbered Air Force commander to hear
about, that commander cannot direct the | ower
commander what to do. That is unlawful conmmand

i nfluence. But what that person would say at

that point is, "Send ne the case, and I will send
it to a general court-martial." And that's what
woul d happen in real life.

Now, they couldn't send it to a GCM
unless it had already gone to a 32. But this

i ndividual -- | nean, you can always -- a case

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

can always go up the chain, so this individual
could also direct a 32 and then nmake the revi ew
of the 32 hinself or herself. So it doesn't
al ways proceed this route, but this is the norm
It's the rare case where the superior comrmander
says, "No, I'mgoing to handle that," but those
cases do exist, and in sone cases, say hationa
security cases, in the Departnent of the Navy,
the Secretary of the Navy has said only three-
stars can resol ve those cases.

Yes, ma' am

M5. FRIED: But the sexual assault
case's initial disposition authority would be --

MR. SULLIVAN. At an O 6 or above.
That's a great point. So a sexual assault case,
under -- by the direction of the Secretary of
Defense, the initial disposition authority, so
the first person to nake the decision does this
case go or not go, it has to be a special court-

martial convening authority who is at |east a

colonel or a Navy captain. That's a great point.

So that -- a constraint on just that
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COL(R) SCHENCK: And if they choose
not to refer, doesn't it have to go to the
Secretaries of the Services?

MR, SULLIVAN. Well, again, it has to
go to the Service Secretary at -- if the general
court-martial convening authority doesn't refer,
if the SJA said don't refer, then it doesn't go
to the Service Secretary. It goes to the general
court-martial convening authority's imredi ate
superior in comand.

|f, on the other hand, the SJA said
refer it, and the general court-martial convening
authority didn't, then it has to go to the
Service Secretary. M understanding is that
since that requirenent went into existence, there
has been no case, zero, in which an SJA said
refer it, and the general court-martial convening
authority said no. No Service Secretary has had
to review any of those cases. It just doesn't
happen.

Okay. So we're going to stop there,
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because otherw s
MAJ
is just -- there

we tal ked about

I f an investi gat
assault, and the

has to be briefe

MR.

VAJ
statutory?

MR.
policy, but that

VAJ
put that in.

MR.

to the other sli
sl i deshow. Yes.

Article 120 slid

(202) 234-4433

Ckay.

Ckay.

64

el will talk about --
GEN(R) WOODWARD:  You know, there
is also a requirenent, because

it earlier, about preferring the

charges or not at the squadron comander | evel.

i on goes through on a sexual
charges are not preferred, that

d up to the one-star |evel,

doesn't it? Do they put that in the NDAA?

SULLI VAN: That's not statutory.

GEN(R) WOODWARD: It's not

SULLI VAN. That may be a Service
's not a statutory service.

GEN(R) WOODWARD: | thought they

SULLI VAN:  That woul d not apply.
So we're going to switch over
deshow, the Article 120

W're going to go to the
eshow next .

So now we're going to dive down
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and explore the statute that prohibits rape and
other forms of sexual assault within the
Departnment of Defense.

So when Congress initially passed the
UCMJ in 1950, Article 120, which covered rape and
carnal know edge, which was the mlitary's
version of statutory rape. It's a 110-word
statute, and it defined "rape" as an act of
sexual intercourse with a femal e not the person's
wi fe, by force, and w thout her consent, and
deat h was the maxi mum aut hori zed puni shnent.

So it only covered rape. So if you
wanted to cover sone other form of sexual
of fense, say forcible sodony, that woul d be
covered under Article 125, because, again, it was
only forcible vaginal intercourse that was
covered by 120. So 125 woul d cover forcible
sodony, and sodony was construed by the mlitary
courts broadly to include oral sex in addition to
anal sex, or it could be charged as an assaul t
under Article 128, or it could be charged as an

attenpt under Article 80.
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Now, there is sonething in the
mlitary called the General Article. There is --
Article 134 prohibits any act that is of a nature
to discredit the Armed Forces. It prohibits any
act that is prejudicial to good order and
discipline within the mlitary. It prohibits any
-- it prohibits a Service nenber fromviolating
any non-capital federal crimnal offense,
including -- if you are on base, including state
| aw for simlar crines.

So Article 134 has this broad
coverage, is very broad, and what the President
has done, in Part IV of the Manual for Courts-
Martial, which the President promulgates to
i mpl enent the UCMJ, in Part 1V of the MCMthe
Presi dent has specified about 65 different
specific ways that Article 134 could be viol ated,
SO0 -- possessing child pornography.

O all things, for some reason
Congress never prohibited negligent hom cide for
Service nenbers. So the President did -- what

t he Manual for Courts-Martial did, if you conmt

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

67

negl i gent hom cide and it prejudi ces good order
and discipline, or is service discrediting, we
can get you.

So the President specified certain 134
of fenses that are of a sexual assault nature, so
assault with intent to commt rape or sodony. In
1951, when President Truman issued the first of
t he post-UCM] Manual for Courts-Martial, that was
i ncluded as a 134 offense. |ndecent assault,

i ndecent acts with a mnor.

Now, Congress has anended the
Article 120 six tinmes since it was enacted. The
first amendnent was in 1956 when Congress
codified the UCM] into -- you know, they codified
Title 10 and brought the UCM] into Title 10 in a
codification project. They nmade sonme non-
substanti ve changes i n wordi ng.

So you' Il recall that when Congress
passed -- when Congress passed the rape statute
in 1950, it could only be conmtted by a man
against a woman. So it was made gender-neutral,

and the marital exception was elimnated in 1992.
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You'll recall when Congress passed it it was
defined as conmitting that act on a woman not his
wife. And so Congress took out that exception
for marital acts in 1992.

In 1996, they changed the carnal
knowl edge -- again, the statutory rape --
provi sion, nmade it gender-neutral, and to
prescri be certain mstake of fact defenses that
ki ck in dependi ng upon the age of the individual.

In 2006, as we will see, Congress
substantially rewote Article 120 | eading to much
consternation, wailing, and gnashing of teeth.
Due to that wailing and gnashing of teeth, in
2011, Congress again rewote Article 120. And
then, in 2013, they anended the Article 120 once
again to take out an extraneous period. And |I'm
serious. So that was the final edit; it renoved
a period fromArticle 120.

Okay. Now, exactly as Representative
Hol t zman sai d before, because there is no statute
of limtations for rape in the mlitary, right

now you could have a court-martial trying sonmeone
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today at Fort Bragg under the 2011 version, even
t hough it had the extra period. O, nore
seriously, you could have sonebody there being
prosecut ed under the 2006 version.

| f an of fense occurred between 2007
and 2012, it is covered by this statute and still
is, despite the change in statute. And you can -
- again, because there is no limtation, you
coul d even concei vably have sonething tried under
the pre-1992 version, you know, but unlikely
given who would fall within the mlitary's
jurisdiction, but it is certainly possible. You
have nmultiple versions of this that could be --

t hat coul d apply.

And then one particul ar problemthat
mght arise -- let's say you have a scenario
where the victimsays, "Yeah. | was sexually
assaul ted sonetinme in 2012, but | can't renenber
exactly when.” Well, then the governnent is
going to have to prove beyond a reasonabl e doubt
that it was either under this regine or this

regi ne.
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They' Il have to prove that date beyond
a reasonabl e doubt, which | eads to one of the
problenms with constant revisions of the statute,
and that is the obligation of the governnent, the
prosecution, to prove beyond a reasonabl e doubt
that the act occurred while one particul ar
version of this was in effect. | don't think the
period would matter.

Ckay. So how did that 2006 anendnent
that proved to be so problenmatic cone about?
Well, the fiscal year 2005 NDAA told the
Secretary of Defense to review the UCMI and say
whet her any provisions should be changed. So
within the Departnent of Defense, there is
sonething called the Joint Service Conmttee. So
each of the Judge Advocates Ceneral sends a
representative to this Joint Service Conmittee
t hat makes recommendati ons about changes to the
Manual for Courts-Martial and then al so
recommends changes to the Uniform Code of
MIlitary Justice.

So this issue got referred to the
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Joint Service Conmmittee, which issued an 800- page
report that said, "Hey, here are six different
ways you could change the UCMI. Please don't do
any of them But if you're going to do one, do
what ended up being enacted as the 2006 change
that took effect in 2007." And so, again, when
you | ook at the NDAA, it is alnbst exactly what
Congress had -- what the JSC had recomended.

And so now you'll recall the origin of
Article 120 as a 110-word statute. |t now
becomes a 2,830-word statute as a result of that
2006 change. And so it now includes not only
rape and carnal know edge, but 14 separate
of fenses, only one of which contains a | ack of
consent elenent. So before 2006 we al ways
t hought of rape in the mlitary as being
i ntercourse conmtted by force and w t hout
consent. That's the way we thought about it.

But the key change in 2006 was to
renove that consent aspect fromit. And so here
is alist of all of the various 14 of fenses that

were included within that provision.
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kay. And so these changes applied to
acts that occurred on or after Cctober 1, 2007.
But very soon after it canme into effect, you had
trial judges starting to rule that points of it
were unconstitutional. And largely they said
that it was unconstitutional because taking away
t hat consent neant the governnment no | onger had
to prove beyond a reasonabl e doubt sonething that
they -- that the judges viewed as an intrinsic
aspect of this particul ar offense.

And so sone of you may recogni ze Don
Chri stensen, who is now the President of Protect
Qur Defenders. Well, he was an Air Force trial
judge in 2009. And so in the case of United
States v. Payton, he wote, "Article 120, on its
face, is alnost inconprehensible and is probably
t he nost poorly drafted and poorly enacted
article in the UCM] probably in the history of
the UCMJ." And so you had a nunber of judici al
rulings very critical of 2006.

So finally one of these cases goes up

to the Court of Appeals for the Arned Forces. It
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was a case, United States v. Neal, where the
trial judge had said taking away the governnent's
obligation to prove consent in a forcible context
was unconstitutional and CAAF di sagreed.

So CAAF said that taking away the
consent and the burden shifts, forcing the
defense to initially prove consent by a
preponderance of the evidence, and then have the
burden shift to the governnent to disprove it
beyond a reasonabl e doubt. The trial judge said
t hat was unconstitutional; CAAF said no, that's
okay.

But then, in 2011, CAAF invali dated
the part of Article 120 that dealt with an
i ncapacity case, so a case where soneone is
typically too drunk to consent. CAAF said in
that instance, you are forcing the governnent --
you are forcing the defense to disprove an
el enent when you have the preponderance standard.
And they said that was unconstitutional.

Mor eover, they said that that burden

shift, where it forced -- the defense has the
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burden of showi ng by a preponderance of the
evidence that there isn't consent, and then the
burden shifts to the governnment to prove beyond a
reasonabl e doubt that there is consent, they say
that's a factual inpossibility. They said that's
a legal inpossibility, and so they were critical
of that aspect as well.

And so that |led to changes, but let ne
not e sonet hing that happened even after the
change. So in the case of United States v.

Val entin, you know, the Navy-Marine Corps Court
of Crimnal Appeals -- again, one of these

i nternedi ate | evel appeals courts that consists
of appellate mlitary judges, uniformed officers.
The court held that the 2006 anendnent abrogated
the theory of parental conpul sion for rape.

And so they set aside a rape
conviction of a parent against the parent's
child, because the conviction was obtai ned under
parental compul sion theory.

Now, again, this is an inportant

object lesson | believe. bviously, no one in
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Congress neant to abrogate the parental
compul sion --

ACTI NG CHAI R HOLTZMAN:  Coul d you
expl ain what the parental conpulsion rule is?

MR. SULLIVAN: Sure. So instead of
usi ng actual force, instead of forcing the victim
to do it, the parent does things due to their
parental relationship that de facto conpels the
kid. But you're not using actual force; you're
just using your authority as a parent.

And so the court set aside a
convi ction because before 2006 that parental
conpul si on theory had been recogni zed t hrough
common |law. So, again, we had a 110-word statute
and a trenmendous anmount of case | aw that
i npl enented that statute, a trenendous anount of
case law, and, you know, quite frankly, fromthe
perspective of soneone that |itigated cases
bef ore 2006, it worked pretty well.

You know, if you | ooked at the
statute, you mght -- it mght not cover |aws

that you mght think it covered, but there are
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ot her parts of the Manual that covered those
t hings, and we had this substantial case |aw
overlay. So, for exanple, force -- force was
general ly thought of -- the force required to
commt the act was sufficient force to satisfy
the elements. So that was by case | aw

So you have a | ot of case |law. But
t hen when Congress codified it, they didn't catch
all of the case law. And so then the court said,
"Well, wait a second. That was ny case | aw.
There is a codification. That case | aw doesn't
survive that codification, and Congress didn't
bring that codification through. They didn't
bring that case | aw through.™

So, again, | think it's a very
| mportant object |esson that would then stretch
out to when you enact a statute such as this,
there is a particul ar danger of m ssing sone
theory that is recognized by case law, and then
enacting a statute that accidentally doesn't
carry through. |'msure that there is not a

si ngl e menber of Congress that either intended to
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or woul d have wanted to elimnate that theory of
liability, and yet the courts held that the 2011
change -- I'msorry, the 2006 change -- even
though it was a 2012 case, it was a case that was
litigated in the 2006 version of the statute --
had done so.

Ckay. So now -- so now we've expl ored
t he problens and we' ve expl ored CAAF in Prather
saying there are unconstitutional aspects of this
statute. So Congress decided to change the
st at ut e. So, in 2011, they changed the statute
again, with the new statute being effective on
June 28, 2012. And so now i nstead of these 14
of fenses under Article 120, now there are four
of fenses under Article 120 and anot her six that
are spread out throughout Article 120,
Article 120b, and Article 120c.

So let's take a | ook at those. Ckay.
So the four offenses under Article 120 are rape,
sexual assault, aggravated sexual contact, and
abusi ve sexual contact. So basically we have two

vari ables. W have the degree of invasion of
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bodily integrity, and then we have the theory of
liability. How does one commt that violation of
bodily integrity?

And so we have penetration of f enses.
So the penetration offenses of -- refer to
penetration of the vulva, nouth, or anus. And so
if it's a penetration offense, that is the nost
serious. And then, again, it's -- we have two
different variables. So we have penetration or
contact, penetration or non-penetration,
penetration or contact.

And then we have another variable
which is the manner in which the sexual offense
occurs. So if it's done by force and it's
penetration, that's the nost serious. So force,
rape, death, or grievous bodily harm rendering
the victi munconscious. So it's not nerely the
victimis unconscious, but | do sonmething to nmake
the victi munconscious. That's the npst serious.

So if we have -- so if we marry up the
nost serious way of commtting the offense with

penetration, that is the nost serious offense,
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rape. Congress took away the death penalty in
2011, so this is punishable by up to confinenent
or life without eligibility for parole.

And then we have penetration offenses
commtted by a | ess serious nmeans. So no | onger
a threat of death or grievous bodily harm but a
threat other than of death or grievous bodily
harm Bodily harmor the victimis unconscious.
Here again, renenber, you caused the victimto be
unconsci ous. Here the victimis unconscious and
t he person basically exploits that situation. So
then -- so when we have these theories of
liability with penetration, then we get sexual
assault, which is the second npst serious offense
puni shable by up to 30 years' confinenent.

kay. So then we have the non-
penetration offenses, so, you know, the contact
of fenses. And so, once again, we have -- if they
are conmtted by certain neans, those are
consi dered the nost serious offenses --
aggravat ed sexual contact. And then if they are

commtted by the nmeans that woul d distinguish
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sexual assault for rape, that is the |east
serious of these, abusive sexual contact.

Okay. So does it make sense that we
apply those two different dichotom es, and then
we can m x and match them and we can end up with
t hese four offenses. And, again, in terns of
seriousness, one, two, three, four.

So Congress considered the violation
-- the kind of violation of bodily integrity to
be nore inportant than the nmeans. Gkay? Does
all that nmake sense?

LTCOL HINES: As we go forward today,
| adi es and gentlenen, | just want to rem nd you
the present statute that he is going through
right nowis at Tab 2 in your read-ahead
materials. And we al so nade sure and gave you
| oose copies. They should be in your folders
t here.

Sorry.

MR, SULLIVAN.  No, no. Thank you very

much. That's very hel pful.

Ckay. So, again, so maxi mum puni shnent
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for the nost serious offense, rape, life, no
eligibility for parole; sexual assault is 30
years' confinenent; aggravated sexual assault, 20
years; and then abusive sexual conduct, seven
years.

And so there is a separate statute for
child offenses now. Nowit's Article 120b. So
you could try -- you could charge a juvenile --
you know, it's not an el enment that the person not
be a juvenile for 120, but basically you charge a
child offense victimunder 120b and this woul d
general ly be used for adults.

Yes?

DEAN ANDERSON: | apologize if it is
sonewhere in the materials, but is there a
m ni mum sentence that is required for a
conviction for rape?

MR, SULLI VAN. Excel l ent question. So
before the NDAA for 2014, there was no m ni num
puni shment. So you could have -- and in fact,

t here was one case in which you actually had --

soneone -- there has probably been nore than one
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case, but one case | can think of, where you
actually had a Service nenber convicted of rape
and the sentence was no punishnent. Literally,

no puni shnent .

they said for penetrative offenses -- so for

ei ther rape or sexual assault, or an attenpt --

a punitive discharge.

nust receive a dismssal, which is the officer
equi val ent of a di shonorabl e discharge, and in
the case of an enlisted they nmust receive a

di shonor abl e di scharge, the nore stigmatizing of
t he two.

And then there are certain rules --
enlisted nmenber could enter into a plea bargain
under whi ch that dishonorabl e discharge gets
knocked down to a bad conduct discharge, so the

| ess stigmatizing of the two. But they nust be

Neal R. Gross and Co., Inc.

So Congress changed that in 2014, and

you woul d charge an attenpt under Article 80, but
an attenpt to commt either of these offenses, if

the individual is found guilty, they nust receive

And so in the case of an officer, they

an
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t hrown out with what we would call bad peopl e.

DEAN ANDERSON: So that essentially
for penetrative offenses, if there is a
conviction, you are going to be thrown out.

MR, SULLI VAN  Correct.

DEAN ANDERSON:  Ckay.

MR, SULLIVAN. That's exactly right.
And then --

DEAN ANDERSON: And then that doesn't
require incarceration, totally independent of.

MR, SULLIVAN. Correct. So
incarceration is still entirely within the
di scretion of the sentencer, and in the mlitary
if -- renmenber when we tal ked about how generally
the Service nmenbers el ect whether to be tried by
menbers, which is the equivalent of a jury, or by
a judge alone. |If the accused elects to be tried
by menbers, then the nenbers al so sentence.

So the judge doesn't sentence where
the person is tried by nenbers; the nmenbers
sentence. So it's the nenbers that woul d deci de

how much confi nenment, but the judge would tell
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t hem you nust sentence themto a di shonorable
di schar ge.

kay. So let's look at how the 2011
statute defined these various terns and | ook at
one particular issue that has arisen regarding
the definition of sexual contact that has been
the subject of litigation we are |ooking at.

So rape is defined, as we said,
penetration of vulva, anus, or nouth. GCkay. So
now -- so there are two ways you can conmt rape.
So penetration of those body parts by the penis
just -- that's it. You know, no specific intent
required, right? So as long as you do it by one
of those prohibited neans, regardl ess of intent,
that is rape.

kay. O penetration by sonething
ot her than the penis, by an object or a person's
body part, with an intent to abuse, hum i ate,
harass, or degrade any person, or arouse or
gratify the sexual desire of any person. So it
doesn't even have to be, you are trying to, you

know, arouse the sexual desire of either the
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victimor the accused. It can be of a third
party. That is still the prohibited intent.

Okay. So note especially where it
says "anot her person's body or by an object.”
Ckay. That is going to becone inportant. And
t hen, again, acconplished through one of the five
theories of liability.

So there are five theories of
liability. W briefly discussed them when we
tal ked about our chart. Unlawful force; using
force causing egregious bodily harm so basically
an aggravated assault; threatening or placing the
victimin fear of death, grievous bodily harm or

ki dnapping. So only those three kinds of threats

here. |f there is another kind of threat, then
it will drop down to sexual assault instead of
rape.

Renderi ng the victi munconsci ous.
Again, not that the victimis unconscious -- that
i s sexual assault -- but the person is
responsi bl e for making the victimunconsci ous.

O for admnistering basically a date rape drug
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to the individual. Those are the five theories
of liability that will kick it up from sexua
assault, 30-year maximum to rape, life w thout

eligibility for parole maxi num

So sexual assault, which is the next
nost serious offense, again, defined as the sane
ki nd of penetrative offense, but acconplished
t hrough one of seven theories of liability.
Threatening or placing the victimin fear, and no
| onger fear of death or grievous bodily harm but
placing themin fear.

Causing bodily harm it no | onger has
to be, you know, aggravated assault type of harm
but harm Fraudul ent representation, that the
sexual act serves a professional purpose. W
will look at a case that denonstrates that
nmonentarily.

| nducing the belief that the
perpetrator is another person. So now the victim
i s asl eep or unaware, no | onger that the person
made them asl eep or unaware, but they are asl eep

or unaware. They are incapable of consenting due
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to inpairnment by drug, intoxicant, or simlar
substance. This is the case we see nobst often.
This is the theory of liability that we see nost
often. It is nunber 6 right there.

And then the victimis incapabl e of
consenti ng because they suffer froma nental
di sease or defect or sone simlar condition.

Okay. So those are the penetrative
of fenses, and now there are two ki nds of non-
penetrative offense or contact offenses --
aggravat ed sexual contact and abusi ve sexual
cont act.

Now, "sexual contact" is defined as

touching, either directly or through the

clothing, certain body parts -- genitalia, anus,
groin, breast, inner thigh -- of any person
wi thout intent -- or, I'msorry, with the intent

to abuse, humiliate, or degrade; or touching,
either directly or through the clothing, any body
part of any person if done with the intent to
arouse or gratify sexual desire.

Ckay. So the definition of "sexua
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act" says by any part of the body or by any
obj ect, whereas the definition of "contact" only
refers to a part of the body. It doesn't have

t hat | anguage "or by any object."” GCkay. So you
can see where the problemis going to arise now,
right?

Okay. So let's look at the case of

United States v. Schloff. Schloff is an Arny

lieutenant. He is a physician's assistant. A

soldier cones into his clinic and says, "I have a
foot problem"™ He gives her -- he says, "I need
to hear your heart." And so he has her lift up

her T-shirt and he uses a stethoscope on her
heart.

And then he puts it not on her sternum
but on the fleshy part of her breast to listen to
her heart and he says, "I amhaving a hard tine
hearing." So he keeps it there for sone anount
of time. She said that he is |ooking at her in a
| eeri ng way when this is going on. He never
| ooks at her foot. Never.

So she goes in conplaining of foot --
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all he does is put the stethoscope there and then
he says, "How | ong do you want your profile?" So
apparently in the Arny the profile is what we
would call in the Marine Corps a chit that lets
you get out of doing your duty and your physi cal
fitness, and so forth. |Is that --

DEAN SCHENCK:  Yes.

MR, SULLI VAN. Ckay. So he says, "How
| ong do you want your profile for?" She says,
"Seven days." He wites it up and it says she
doesn't have to performduties for seven days and
gives it to her. Never |ooks at her foot.

kay. So she goes, "That was weird."
And so she ends up reporting it. And so his case
goes on trial, and the defense noves -- and so
it's alleged that he commts the sexual assault
by placing a stethoscope on her breast. And so
the defense at trial noves to dismss for failure
to state an offense, because you can't comit a
sexual contact offense, because the sexua
assault can be commtted by a body part or an

obj ect, but sexual contact -- the statute only
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says by a body part.

And so they stated that doesn't neet
the statutory definition, and the judge said,
"Let's let the nenbers decide.” It mght not
matter, you know, depending on what they talk --
so the nmenbers cone back and they convict him of
a contact offense. They convict himof a contact
of f ense.

And so then the defense says, "Uh,

Judge, we are renewing our notion to dismss for

failure to state an offense.” And the judge
says, "l agree." And the judge contrasts the one
statute that says "by an object or" -- I'msorry,

"by a body part or an object,” with the other

statute that just says "body part," and basically
adopts the expression unius est exclusio alterius
type of rationale and kicks the charge.

The government doesn't |ike that, so
t hey appeal ed the case to the Arny Court of
Crim nal Appeals, which Dean Schenck used to sit
as a judge on. And so the Arny Court of Crimna

Appeal s reverses the trial judge and says, "No.
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A sexual contact offense can be committed with an
obj ect . "

So the judge's ruling -- we al ready
tal ked about that. So we find the touching of a
person's breast with a stethoscope can constitute
abusi ve sexual contact. The statute does not
require direct contact. To the contrary. It
contenpl ates various |evels of separation.

So, for exanple, you can have a
per petrator take another person's hand and force
t hat person's hand and nake them make that ot her
person's hand sexual |y grope the individual, and
that would constitute the offense. So it doesn't
require direct body-to-body contact.

One can easily imagi ne countl ess nore
exanpl es, including indirect contact by itens
such as gl oves, condonms, sex toys, and
sadomasochi stic devices, that would easily fit
wthin the unbrella of sexual contact, if the
ot her nens rea factors, you know, the specific
intent factors, were also satisfied. So they say

t he stethoscope satisfies that.
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So we had CAAF say, no, the statute
does reach that instance. And then they go on to
say -- they go on to parse the | anguage, then,
and they say touching nmay be acconplished by any
part of the body, is unanbi guously perm ssive and
not exclusive. | don't think the judge knows
what "unanbi guously" neans. | think there is
sonme anbiguity there.

Okay. W read that provision not as
limting prescribed behavior, but as clarifying
that these particular crines can be committed
even when contact is made by or with certain body
parts that are not typically considered to be of
a sexual nature -- in other words, any body part.

W interpret the statute in such a
manner as to focus on whether the alleged victim
was touched and whether the accused caused the
touchi ng, rather than focusing on body part, as
the statute says.

kay. So we tal ked about how t he
Court of Appeals for the Armed Forces can

exerci se discretionary review over the service
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court's decisions. So on the 23rd of March, the
Court of Appeals for the Arned Forces deci ded
that it would review the Arnmy court's decision in
that case. So they granted the petition in
Schl of f.

Here is the | anguage of the issue they
granted. Don't read -- the |anguage of the
granted i ssue would seemlike it is pointing in a
particular direction. This is just the way that
t he appell ant's defense counsel wote it. So
this isn't the court -- you know, this is the
court granting a review of this issue, so don't
read anything into the | anguage.

The issue that the court is
considering is whether the Arny court erred in
expandi ng the definition of "sexual contact" to a
touch acconpli shed by an object, contrary to the
pl ain | anguage of Article 120(g)(2). Again, it
is not the court saying it is contrary to the
plain |language. It is not the court saying it's
-- okay. You get it. Ckay.

So the court is going to hold oral
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argunment on that issue on August 28th. The
court's termends on August 31st and will al nost
certainly issue its opinion by then. The current
termof the Chief Judge of the court ends on July
31st. So in all likelihood, its decision wll be
i ssued by July 31st.

So we will have CAAF cone out and
definitively tell us what that contact offense
nmeans and can you commt it with an object, or
does it require direct body-to-body contact.

Now, so we wi || have that CAAF ruling
this summer. But there is one other factor, and
that is the Suprenme Court can exercise
di scretionary jurisdiction over CAAF opi nions.
That discretionary jurisdiction has existed only
since 1984. In that tinme, the Suprene Court has
exerci sed plenary review over a CAAF deci sion

only nine times. It doesn't happen very nuch.

But if, for exanple, the accused | oses

-- let's say CAAF cones out and affirns the Arny
court opinion, it would be an al nbst certainty

that the Service nenber will then ask the Suprene
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Court to review the case. Extrenely unlikely
that that will happen, but it's possible.

On the other hand, if the governnent
| oses the case, it is theoretically possible that
the Solicitor General will ask the Suprene Court
to review the case. The Solicitor General asking
-- you know, the Solicitor General has like a 70-
percent grant rate as opposed to everyone el se on
t he planet who has like a 1.5-percent grant rate.

So if the Solicitor CGeneral asks the
Suprene Court to review that, the Suprene Court
probably would. There is alnost no |ikelihood
the Solicitor General would agree to a DoD
request to ask the Suprene Court to review that
deci si on.

So if the governnment | oses the case at
CAAF, that is likely to be the final word, and
then the way to fix that would be by -- if
Congress decides that it should be changed, the
way to do that would be through statutory
anmendnent. |If the defenses |oses, they will seek

Suprene Court review. Again, very little
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| i kel i hood that Suprene Court review wll be
gr ant ed.

kay. Yes?

PROF. SCHULHOFER: This is really a
side point, but there are a couple of Justices
who | ove this kind of issue. You probably know
they recently granted cert on the issue of
whet her throwi ng fish overboard was a vi ol ation
of Sar banes- Oxl ey.

So who knows, but it is possible that
i f the defense | oses that Justice Scalia and
several others would love to sink their teeth
into this issue.

MR, SULLIVAN. And followi ng up on
Prof essor Schul hofer's conment about the fish
case, one of the dissents actually cited Dr.
Seuss' One Fish, Two Fish, Red Fish, Blue Fish,
actually cited that in the dissent to the fanous
fish obstruction of justice.

So we have | ooked at one way in which
this i ssue has gone up on appeal within the

mlitary system
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So you'll recall that in Prather the
Court of Appeals for the Arned Forces held that
t he 2006 version had an unconstitutional aspect
and another |egal inpossibility aspect regarding
the way it dealt with consent. So you had
defense chall enging the new Article 120 on
vagueness grounds.

So in a case called Torres, the Navy-
Marine Corps court rejected a vagueness chal | enge
to the | anguage. Renenber we said that the
statute is nost often used in the context of
sonmeone who is inebriated, and the argunent is
whet her they are too drunk to be capabl e of
consenting? That was -- in Torres, that was
chal | enged as being unconstitutionally vague, but
that was an as-applied chall enge.

The Navy-Marine Corps court rejected
that, and then the Court of Appeals for the Arned
Forces denied the petition in that case. The
Court of Appeals for the Arned Forces declined to
review t he Navy-Marine Corps court, just like the

de novo certiorari denial of a petition by CAAF
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has no precedential effect. This isn't
necessarily saying CAAF agrees with NMCCA' s, you
know, rationale in Torres, but they declined to
revi ew t hat.

Now, since Torres, there has been
anot her Navy-Marine Corps case called Corcoran,
and this was a facial challenge to that |anguage.
And so, once again, the Navy-Marine Corps court
rejected a facial challenge to the | anguage
"incapabl e of consenting.” So they said the
statute does not prohibit commtting a sexual
of fense upon a person who was i npaired by
al cohol, but of a person who is incapabl e of
consenting to the sexual act due to inpairnment, a
nore di scerni bl e standard.

And then they also point out that it
is further limted by the statutory | anguage t hat
the condition has to be known, or reasonably
shoul d be known, by the appellant. So the Navy-
Marine Corps court pointed to this |anguage to
reject a facial challenge to the new version of

Article 120.
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Now, the accused in that case of
course has sought the Court of Appeals for the
Armed Forces' review of that decision. The court
extended the deadline for submtting the
suppl enent, which functions like a cert petition,
it's the argunent to the court why they should
exercise their discretionary jurisdiction.

They extended that deadline to March
30th, so that supplenent was only very recently
filed. It will probably be another couple nonths
bef ore we know whet her the Court of Appeals for
the Armed Forces will take on the Corcoran case
and give us its thoughts about whether there is a
vagueness problemw th the | anguage about
"“incapabl e of consent." Ckay?

kay. Finally, the -- normally what
happens when Congress passes a crimnal statute
is the Manual for Courts-Martial wll be changed,
and Part |1V of the Manual includes the
President's guidance in ternms of what the
el enents of the offense are. Now, those are not

bi ndi ng on the courts. You know, the el enents of
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t he of fense of course are done by statute. And
as Marbury v. Madison said, it is inherently the
provi nce of the judicial departnent to say what
the law is.

But the President will set out what he
thinks the elenents are. |In reality, the Joint
Service Committee will tell the President what

they think the elenents are, and then the General

Counsel , Departnent of Defense, will decide
whet her he or she agrees with the General -- with
the Joint Service Conmmttee. That will be sent

to the -- that will be sent to the Ofice of
Managenent and Budget, who will then shoot it out
so DQJ LOC can say whether it agrees w th what
t he General Counsel thought of what the JSC said
about what the el enents shoul d be.

And then ultimately, you know, if they
opted, the Departnent of Honel and Security said
t he Coast Guard can weigh in, even though they
al ready had the vote of the Joint Service
Committee. And then ultimately it will be

presented to the President for the President to
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sign. But that is howthese -- that is how these
should -- the system should work. Sonetines they
come back.

General Schwenk is smling.
kay. So the President will set out
what the President thinks the outl ook should be.
The President will send out definitions where
there aren't definitions within the statute. The
President will set out the maxi mum puni shnent.
Now, unlike the el enents, which,
again, are a judicial construct where the courts
will consider the President's views but they are
not binding, the President, under Article 56, has
been del egated the authority to set maxi num
puni shments for non-capital offenses. So what
t he President says the maxi num of fenses are goes.
So after Congress adopted the statute,

the President did promnul gate the maxi num

sentences for these offenses. In fact, we saw
t hose before. It was the President that said,
"Confinenent for life for rape.” It was the

President that said, "Thirty years' confinenent
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for sexual assault." That cane fromthe
Presi dent .

That has been -- it's not -- the nost
recent time this was published was in 2012. That
happened after this was published. It isn't
actually in here, but it's in an Executive O der
that is available through the Federal Register.

However, the nornmal suppl enental
mat eri al s have not yet been signed by the
Presi dent, so the el enents have not yet been
signed by the President. The definitions have
not yet been signed by the President, and so they
have been -- the Joint Service Committee
publ i shed them for notice and public comment in
2012, but they have not yet been pronul gated by
Executive O der.

Okay. Pl ease.

DEAN ANDERSON: So I'minterested in
this fascinating thing that happens when there is
judicial decisions -- when there are judici al
deci sions interpreting | anguage, and then there

is a revision which underm nes the deci sion-
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maki ng that has already interpreted the | anguage
of the statute.

MR, SULLI VAN:  Yes.

DEAN ANDERSON: |'mparticularly
interested in the 2011 anendnents on the theory
of liability for sexual assault. The second
theory of liability for sexual assault is causing
bodily harmto the victim And | believe in the
materials we read last night, late, | read that
the courts have concluded -- mlitary courts have
concl uded that bodily harmincludes sinply non-
consensual penetration.

MR, SULLIVAN: Right.

DEAN ANDERSON: And I'minterested in
the -- anong other things, the majority of sexual
of f enses happen as non-consensual and don't
i nvol ve physical force of the kind that the
hei ght ened statutes or the aggravated statutes,
| i ke rape, require -- would require.

So I"'mwondering if the interpretation
of bodily harm under the second theory of

liability in the 2011 anmendnents survives those
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MR. SULLIVAN. That's a good -- | know
of no opinion that has yet taken a position on
that. That doesn't nean there hasn't been one,
but I amnot aware of any. Again, that is not
where the fight tends to be. But exactly as you
say, traditionally, the definition of "bodily
harm' there would i nclude any of fensi ve touchi ng.
It would be likely an assault consunmated by a
battery.

DEAN ANDERSON: But for sexual assault
it would have to be -- would have to have a
penetrative offense.

MR, SULLIVAN. Exactly. That's
exactly right.

DEAN ANDERSON: So it woul d have to be
non- consensual penetration itself.

MR, SULLI VAN. Exactly. And so
traditionally --

DEAN ANDERSON: I n addition to the
sexual offense.

MR, SULLIVAN. Traditionally, yes.
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And, again, | -- there nay be a case -- |I'll look
that up. You know, there may be a case that has
del ved into that under the 2011 appell ate
decision, but, if so, it doesn't come to mnd. |
understand the question, but | just don't -- |
don't think the courts have --

DEAN ANDERSON:  Thanks.

MR, SULLIVAN. But I'll let you know
i f they have.

Al'l right. Any other questions? Yes,

pl ease.

M5. KEPROS: The very first version of

rape -- you know what |'mtal ki ng about ?

MR, SULLI VAN: The 1950 version?

M5. KEPROS: No. The current statute.
MR, SULLI VAN. Ch, okay.

M5. KEPROS: The first nmeans of --

MR, SULLI VAN: Yes.

M5. KEPROS: -- committing it?

MR, SULLI VAN:  Yes.

M5. KEPROS: Wiy woul dn't that be

chargeabl e any tinme any of the other sections are
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al so chargeabl e?

MR. SULLI VAN: Because it would be --
because the force would be the force required to
commt the act?

M5. KEPROS: Yes. I'mjust trying to
under st and, does that serve sone function
separate from-- or could you file it in
conjunction with the other nechanisns to conmt

t he other versions of rape?

MR, SULLIVAN. Certainly, it gets back

to exactly that discussion. You know, again,
traditionally, mlitary law, the force required
to conmt the offense is sufficient. But of
course the difference is that was under a regine
where the governnent had to prove | ack of consent
beyond a reasonabl e doubt.

M5. KEPROS: Right.

MR. SULLIVAN. And so now if -- if
nerely the force necessary to commit the offense
was sufficient, then any act of sexual
i ntercourse would be rape. | nean, literally,

you know, so -- which obviously Congress didn't
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intend. So | think that that theory woul d
probably no | onger survive because it would --
you know, no one would think that Congress neant
to make any act of sexual intercourse by a
mlitary nmenber, you know - -

(Si nul t aneous speaki ng.)

MR, SULLI VAN. But that may very well
be, so that may very well signify another
instance |ike Valentin where the codification of
the rules in a particular way undercuts the case
| aw t hat had been relied upon before. Because,
again, it doesn't fit within a regi ne where that
kind of force is used as a proxy for |ack of
consent. You know, | nean, it nust nean
sonet hi ng el se.

Yes, pl ease.

DEAN ANDERSON: But that's rape, not
sexual assault.

MR. SULLIVAN. Correct. Correct. And
that's what we were just --

DEAN ANDERSON: Ri ght.

MR SULLIVAN: So force neans of

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

108

commtting --

DEAN ANDERSON: My question was

about --

MR, SULLIVAN: No. | understand that,
but | just think that the sanme sort of analysis
is inplicated where we used to have -- we used to
define "force" in a certain way. In a certain

regi me, that included --

DEAN ANDERSON:  Yes.

MR SULLIVAN: -- it included a
separate obligation to prove | ack of consent.
But if we are just going to use force as a proxy
for it, we can't --

DEAN ANDERSON: Ri ght .

MR SULLIVAN: -- that definition

DEAN ANDERSON: That's different. So
| have an interesting question about the 2011
anmendnments on rape. The first theory of
liability is the use of unlawful force against
the victim And | know what historically the
word "unlawful" is doing floating around in rape

statutes. It is a function of the marital rape
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exenption, but that is not what is going on here.

So what is the word "unlawful " doi ng there?

MR, SULLIVAN. It is nodifying it to

-- because if it were just force, then, you know,

we could all -- we can all inagine scenarios

where sone | evel of force m ght be used that

woul d be consensual. And so when it -- so, for

exanpl e, aggravated -- under mlitary |aw, you

can't consent to an aggravated assault.

109

DEAN ANDERSON:
MR, SULLI VAN

commt that by neans of --

grievous bodily harm - -
DEAN ANDERSON:

the force unl awful .

MR, SULLI VAN
unl awful force.

DEAN ANDERSON:
true.

MR, SULLI VAN

i ntended that. Again,

don't -- |

Ri ght .
So if | use -- if |
if I commt a sexua

act by a neans likely to produce death or

Then that makes it --

Then that woul d nake it

But that's not

Ri ght .

So Congress nmay have

w || check
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this, but | don't believe there has been case | aw
construing that -- the use of unlawful conjoined
with force there. But | wll check that as well.

DEAN ANDERSON:  Thanks.

MR. SULLIVAN: | don't believe -- |
don't believe that there has been case | aw on
t hat .

Interestingly, there has been a very
recent CAAF case dealing with the H'V scenari o.
So before this year, there was a case where the
courts under a case called Joseph construed
commtting -- someone who engages in unprotected
sex who is H V-positive, they considered that to
be aggravated assault. They considered that to
be a neans likely to produce death or grievous
bodily harm

CAAF, last nonth, reversed the Joseph
decision in a case called Rodriguez and said
that, in fact, there is only about a one in 500
chance that that would actually transmt a
di sease, and whatever neans -- "likely" neans,

one in 500 isn't "likely."

Neal R. Gross and Co., Inc.

110

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

111

And so -- but that aggravated assaul t
concept that -- in fact, in the Joseph case, it
was the wfe of the individual who consent ed,
knowi ng the person was Hl V-positive, consented to
havi ng unprotected sex with the individual. And
the court, in addition to saying that was
aggravated assault, said you can't consent to an
aggravated assault under mlitary | aw
Therefore, it is prohibited.

So, again, | suspect that that is in
their thinking of aggravated assault, but,
unfortunately, there isn't any legislative
hi story to speak of. You know, there is no
commttee report that elucidates that point. So
we are involved in sort of a post hoc anal ysis
much |li ke the Arny court was engaged in in the
Schloff case. And | will see if there is post
hoc anal ysis of that issue.

BCEN(R) SCHWENK: If | ever read the
2012 draft MCM | anguage, | have | ong since
forgotten. But how nuch depth does the MCM

provi sion go into on 120 and i npl enenting 1207
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MR SULLIVAN: It does --

BGEN(R) SCHVENK: Is it --

MR SULLIVAN: It's not a treatise.
You know, it goes into --

BCEN(R) SCHWENK: Does it address the
i ssue of unlawful? Does it -- or does it just do
a nore cursory review of the statute?

MR, SULLIVAN. M recollectionis it's
nore cursory. But, again, |I'lIl check that and

['I]l let the Subcommttee know if there is

anything -- if there is anything helpful in that.
Well, in fact, 1'Il provide the Subconmttee with
the -- with that |anguage, and then | wl|

hi ghl i ght anything that nmay get into one of these
guesti ons.

ACTI NG CHAIR HOLTZMAN: M. Sullivan,
|"mgoing to bodily -- the question about bodily
harm Wen it says it nmeans a sense of touching
of another, is that a subjective standard, or is
t hat an objective standard?

MR SULLIVAN: | believe the case |aw

states that it has both a subjective and
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obj ective conmponent. And it has an objective --

ACTI NG CHAI R HOLTZMAN:  What does t hat
mean?

MR, SULLIVAN: So --

ACTI NG CHAI R HOLTZMAN:  You have to
prove both?

MR, SULLIVAN. Well, so, for exanple,
i f someone is -- if sone individual is
hyper sensitive and consi ders sonething to be
of fensive that in the normal course of human
i nteracti on woul d not be consi dered of fensive,

t he person woul d probably be -- if the person has
a reasonabl e and honest belief that their conduct
woul d not be offensive, that is a defense.

So if they -- if the defense produces
sone evi dence that a reasonable and honest --
that the accused reasonably and honestly believed
that that form of touching would not be offensive
to a normal human being, then that would be --
that would -- then if the defense produces sone
evi dence of that, the burden would shift to the

governnent to disprove that defense beyond a
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reasonabl e doubt .

So there is both a subjective aspect
of that, but there is also an objective aspect of
that. So if someone subjectively has hei ght ened
sensitivities that society is not prepared to
recogni ze, the individual could not be convicted
in that scenario.

And, simlarly, soneone could
subj ectively consent to a kind of touching that
society would generally consider to be unwel cone
touchi ng, and that would also -- well, that
woul dn't nerely be a defense; that would preclude
t he defense -- the governnent from establishing
an elenent. Unless the touching was likely to
cause death or grievous bodily harm in which
case the consent wouldn't matter because it woul d
be an aggravated assault.

Is that helpful, or is that -- | fear
|'ve confused the issue nore.

ACTI NG CHAI R HOLTZMAN:  No. It just

PROF. SCHULHOFER: | know there was a
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| ot of discussion of defense -- the defense in
the conmmentary, but | can't keep it all straight
right now |Is the defense that you refer to, is
that wwthin the four corners of Article 120, or
is that comng froma separate provision?

MR. SULLI VAN. G eat question. That
cones externally. So the President, in the
Manual for Court -- so in Article 36 of the
Uni form Code of MIlitary Justice, Congress said
that the President can identify rules of evidence
for courts-martial, and rules of procedure for
courts-martial shall generally follow the rules
of procedure that apply in federal district court
in crimnal cases, unless they aren't
practi cabl e.

Okay. So Congress has del egat ed
rul emaki ng authority to the President, and so the
Presi dent has carried out that rul emaking
authority in part to recogni ze certain defenses.
So the defense of reasonabl e and honest m st ake
of fact is specified in the Rules for Courts-

Marti al .
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So any general intent offense, so any
of fense that doesn't require the governnent to
prove the accused was thinking a certain thing
when they commtted the offense, any general
intent offense, it is a defense that the person
reasonably honestly had a mi stake of fact, with
certain extrenely limted exceptions.

And I'Il give you one exanple. Sex
W th someone under 12 is a crine, doesn't matter
that the accused reasonably honestly believed the
person was above the age of consent, which in the
mlitary is 16. Doesn't matter. |f the person
is less than 12, it's a crinme, you know, w thout
regard.

So we have three kinds of offenses in
the mlitary. W have strict liability offenses,
| i ke carnal know edge with a person under 12, and
t hen we have general intent offenses, and then we
specific intent offenses.

So general intent offense has the
reasonabl e and honest m stake of fact. |If the

governnent has to prove a specific intent, that |
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had some specific thought, there's an honest
belief, even if not reasonable, that is

i nconsi stent with that requirement for the
governnent to prove that particul ar thought woul d
be a defense.

So, for exanple, if you're accusing ne
of preneditated nmurder, | have to specifically
intend to kill an individual. So if | do
sonet hi ng that any nornmal human bei ng woul d
recognize is likely to kill an individual, but
for sone reason, you know, | honestly, but quite
m st akenly, believed that that act woul d not
cause death or -- or would not cause death, |
can't be found guilty of preneditated mnurder.

| can be found guilty of any other --
of sonme other form of homicide. But because |
didn't have that specific intent, even though
was unreasonable in not having that intent, |
can't be found guilty of that particul ar of fense,
unl ess --

PROF. SCHULHOFER: | assune the

governnent -- the mlitary is not challenging the
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Commander-in-Chief's determ nation that a
cul pability defense is a rule of procedure and
evidence. W wouldn't normally think so.

MR, SULLIVAN. Right. But it's not
only evidence. Yeah. |It's also procedures, and
does that term-- is nodes of proof -- okay. The
courts have expressly said that it does not
i ncl ude evidence, which is a judicial function.

But et nme read you the actual
| anguage in 36. GCkay. So the President may
prescribe rules, pretrial, trial, and post-tri al
procedures, including nodes of proof. So it's
| i kely that that would be thought of as
satisfying -- as falling within the nodes of
proof authority of the President there.

But exactly as you said, you know,
certainly the United States is not going to go
into court and say, "No, the President didn't
have authority to pronul gate that Rule for
Courts-Martial." But, again, yeah, | think it
woul d be a good argunment that that does satisfy.

And let nme just refer -- Article 36
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had a nmonent in the sun fairly recently. You'l
recall the Handan v. Runsfeld case where the
Suprene Court invalidated the mlitary
conmi ssions that were in effect before the
MIlitary Conmm ssions Act of 2006. Some reporting
incorrectly said that they held it was
unconstitutional. They did not. They held that
it violated Article 36. That was the basis for
whi ch those commi ssions were invalidated in
Handan.

PROF. SCHULHOFER: Those were
procedures that were di sadvantageous to the
def ense.

MR, SULLI VAN. Exactly. That's right.

ACTING CHAIR HOLTZMAN:  I'm still
trying to understand the -- this bodily harm
issue. Isn't it on some |evel redundant, on, for
exanpl e, sexual assault? Because what is the
bodily harmthat is being caused here? It says,

“conmits a sexual act," which is a penetration
act, b) causing bodily harm-- by causing bodily

harm but the bodily harmdefinition is an
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of f ensi ve t ouchi ng.

So you are conmitting the crine by
commtting the crine.

MR, SULLIVAN. | guess the -- the way
| would think of that is when the offensiveness
of the touching serves as a proxy for the |ack of
consent, because, again, it is only -- it is only
bodily harm - -

ACTI NG CHAI R HOLTZMAN:  But then do
you have to prove that it's offensive?

MR, SULLIVAN: Yes. It --

ACTI NG CHAI R HOLTZMAN:  The gover nnent
has to prove that that act of penetration is
offensive if it's relying on point B?

MR, SULLIVAN. Exactly. So if that is
the theory of liability, then the governnent
woul d have to prove beyond a reasonabl e doubt
that it was -- that it was bodily harm And if
the theory of bodily harmis offensive touching,

t hen the government woul d have to prove beyond a
reasonabl e doubt that the touching was offensive.

ACTI NG CHAI R HOLTZMAN:  To that person
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or in general?

MR, SULLIVAN. Well, again, they would
have to prove that it was offensive to that
person, and then --

ACTI NG CHAI R HOLTZMAN:  And that that
was reasonabl e.

MR, SULLIVAN: And then the defense
woul d have the opportunity to try to rely upon
t he defense of reasonabl e and honest m stake of
fact where they would say, "Well, no, you know, |
reasonably and honestly believed that kind of
t ouchi ng woul d not be offensive."

ACTI NG CHAI R HOLTZMAN:  And what is it
-- what is neant by the non-consensual sexual
act, which also is part of the definition of
bodily harn? Does that pull in the whole
guesti on of whether the victimconsented?
Because bodily harm neans any of fensive touching
of anot her, however slight, including any non-
consensual sexual act or non-consensual sexual
conduct .

So then the question of whether the
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victi mconsented or not becones an el enment of the
prosecution's case?

MR. SULLIVAN. It can, depending on
the theory of liability.

ACTI NG CHAIR HOLTZMAN:  So if the
theory of liability is causing bodily harm which
nmeans -- to ne it seens quite redundant, but --
or circular. So you have to prove that there is
non-consent. The governnent has to prove that.

MR, SULLI VAN. That woul d be one way
in which that could be proved. But presumably
you coul d prove --

ACTI NG CHAI R HOLTZMAN: Wl 1, let's
just say you have a sexual assault where they
have no threat and you have no fraudul ent
representation, and you have no artifice. You
don't have A, C, or D So the only way you could
have sexual assault is B. | guess -- |'mjust
trying to figure this out. I'msorry. | don't
nmean to be taking --

MR, SULLIVAN. | nean, just -- you

know, so if I -- if | brandished a | ethal weapon
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and said -- you know, | brandi shed a | et hal
weapon and - -

ACTI NG CHAI R HOLTZMAN: Wl I, that's

MR SULLIVAN: Yeah. That would be --
t hat woul d be --

ACTI NG CHAI R HOLTZMAN: A

MR, SULLIVAN: Right.

ACTI NG CHAI R HOLTZMAN:  Sexual
assault. B --

MR SULLIVAN: That woul d al so be an
aggravated assault, so that would also -- that
woul d actually bunp it up into rape.

M5. FRIEL: It's alnost |ike --
because the next one for the grievous bodily harm
is that it alnost |ooks like it should have been
physi cal injury and serious physical injury. And
physical injury -- different, you know, injury,
not the force, and that is New York law. That is
why this | ooks so unfamliar to nme, that under
New York |aw the force of the act of penetration

is not -- it doesn't count for the force if you
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are looking at a forcible sexual assault. There
has to be force apart fromthe act of the
penetration.

MR, SULLIVAN: In New York law, is the
prosecution under the separate obligation to
prove | ack of consent?

MS. FRIEL: Yes.

MR, SULLI VAN. And, again, that's --

M5. FRIEL: By case law. By case |aw,
even though nost of the statutes don't say "and
| ack of consent." But |ack of consent -- force
i s considered | ack of consent. Being
unconsci ous, doing it to soneone, that is
consi dered lack of consent. It is kind of that
statutory schene; all of those things are |ack of
consent, which is why this is odd to read the way
this reads.

MR, SULLIVAN. Right. And that gets
into the central change that was nade in 2006
when Congress took out "consent." Then, again,
you coul d no | onger have the nere force required

to cormit the act be the force required by the
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statute, as was the case before 2006.

COL(R) SCHENCK: Dwight, | just want
to point out one thing. This thing -- first of
all, this handout was fabulous. This is
absol utely the best read-ahead | have ever
gotten, especially with the focused i ssues we are
supposed to be | ooking at.

But there is -- under Tab 4 -- the
trial judges received this bench book, Mlitary
Benchbook. All of the Services use it. The Arny
is basically the source. And it provides
instructions that the judge -- how the judge is
supposed to do the analysis and what they are
supposed to tell the panel nenbers.

| think that is alittle bit hel pful
for everybody. | nean, clearly, nme, but it |ays
out sone of those issues and what the judge is
supposed to think about and what -- how they do
that anal ysis regarding elenments. | just wanted
to point that out to you

PROF. SCHULHOFER: | wanted to go back

to the question that Liz Holtzman was raising
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because | think the concrete context for that
woul d be the one that you said is the very nost
comon one you see, which is two Service nenbers,
both pretty intoxicated, and the guy makes sexual
advances, which is the -- in sone sense the norm
and the wonman perhaps pushes his hand away --

per haps her head is spinning, we don't know --
and he penetrates her.

Sonme people mght think of that as a
non- consensual penetration. So could you wal k us
-- if that were charged, could you wal k us
t hrough how t hat woul d be charged and proved
under the statute?

MR, SULLIVAN. Right. So that would
typically be charged as a sexual assault, not as
r ape.

PROF. SCHULHOFER: Ri ght.

MR SULLIVAN. So that would
technically be charged as sexual assault, and it
woul d be charged under the theory the victimis
i ncapabl e of consenting to --

PROF. SCHULHOFER: No. |'msorry.
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didn't want to get into the case where the victim
i s incapabl e, whatever that neans, but just the
case where the victimis intoxicated, not

i nconpetent, but just, you know, drunk, | oud,

boi st erous, ki dding around, but she is standing
on her feet, she is conversing or |aughing or

what ever .

MR, SULLIVAN: That tends to be --
that scenario that you just described tends to be
charged under that scenario -- under that theory,
under si X.

PROF. SCHULHOFER: But what if the
court-martial menbers say, and one way or anot her
t hey comruni cate to the judge, "Judge, we don't
t hi nk she was inconpetent, but we think maybe
this act was commtted by causing bodily harm
because it was a non-consensual touching."

MR, SULLIVAN. Right. There isn't an
opportunity for that sort of dialogue between the
menbers and the judge. So the judge wl|
i nstruct on any theory of liability that the

j udge thinks there has been sone evidence to
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support. But the scenario that you descri bed
tends to be charged under the -- and tends to be
-- the governnent tends to try to prove that as
six and saying that the victim-- the victimin
that case is incapable of consenting and --

M5. FRIEL: And it sounds |ike you're
saying and if the governnment in the investigation
and looking at it doesn't think it rose to the
| evel of incapable, they don't charge it.

MR, SULLIVAN. O they charge a
different offense. It probably would not be
charged as a sexual assault. So you m ght have
that scenario charged where there is sone other
touching that is incident to that event that is
charged as a sexual contact offense. But, you
know, in reality, inthe mlitary, that tends to
be charged as a six, and then we have -- what do
we have, about a 40-percent acquittal rate in
t hose cases? And so --

PROF. SCHULHOFER: |'msorry. It
tends to be charged as a six, you said?

MR, SULLIVAN: Yes. Under the nunber
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6 theory of liability, the victimwas incapable

of consenting. That's howit tends to be

char ged.

DEAN ANDERSON:  It's b(3)(A) on the
statute.

PROF. SCHULHOFER b(3)(A). Right.
Ckay.

MR, SULLIVAN: Yes. But of the seven
theories of liability for sexual assault, it
tends to be charged under that sixth theory of
liability, the victimis incapable of consenting,
due to inpairnent by any drug, intoxicant, or
siml| ar substance, and that condition is known or
reasonably shoul d have been known by the --

MS. FRIEL: | nean, that would be
simlar to New York law and simlar to a | ot of
college policies. Mere intoxication doesn't make
you violate the policy. It's intoxication that
rises to a certain |level, and then people
defining "capacity" different ways in different
policies or in different laws. But generally

they try to draw a |ine between just getting a
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little drunk and what | evel, should that be
considered a crimnal or violative of college
pol i cy.

PROF. SCHULHOFER: So what |'m
inferring fromthat is that in cases where the
prosecution can't prove b(3)(A), can't prove it

ei ther because the person is not incapabl e,

condition reasonably shoul d have been known, in

nost conmon situation you see, they can't be

under 120.

MR, SULLIVAN. Well, they are often

charged under 120, and then it becones a jury

I ssue.

(Si nul t aneous speaki ng.)

Liz Holtzman was saying, it's not clear why --

of bodily harm as any non-consensual touching.

MR, SULLIVAN. Right. And, again,
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t hose situations, which sounds to ne like is the

charged under this theory, they can't be charged

PROF. SCHULHOFER: Yeah, and from what

it's not clear howthat fits with the definition
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just saying that, as an enpirical matter, is the
way that these cases tend to play out. That
isn't to say that there -- you know, there are
any nunber of cases where they are charged as
rape, where the theory is that there was -- you
know, that it would have been -- in pre-2007 it
woul d have been by force and w thout consent.

So we certainly have those cases as
well, but | think that the bul k of the cases we
see are where the argunent is sinply, was this
per son capabl e of consenting or not? And did
this person -- and then you will often have the
def ense naking the reasonabl e and honest ni st ake
of fact, which is regardl ess of whether -- which
al so of course goes to the el enent of whether the
person knew, but you'll have the defense making
the argunent that this person manifested their
consent in some manner such that it was not a
crimnal offense.

ACTI NG CHAI R HOLTZMAN:  Just goi ng
back to the point again about bodily harm and

pul ling up on the point that Ms. Friel nentioned,
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because if you look at rape, the first one is
using unlawful force. W're not into that here.

But using force likely to cause death
or grievous bodily harm and here we have causi ng
bodily harm which is a very infinitesimlly
small or minor harmthat is caused. Wy did
Congress wite this without -- nake it this way
as opposed to saying, using force that was | ess
than likely to cause death or grievous bodily
harmto a person?

MR, SULLI VAN. Al t hough any form of
force, any formof unlawful force is sufficient
to bunmp it up to --

ACTI NG CHAI R HOLTZVMAN:  Wel |, any form
of unlawful force, then why do you have two? |If
any formof unlawful force counts, then you don't
need (a)(2).

MAJ GEN(R) WOCDWARD: Yeah, it seens
| i ke one is an unbrella for the ones that foll ow
to sone extent, doesn't it?

ACTI NG CHAI R HOLTZMAN:  What |'m

trying to say is, if two is |lesser, you don't
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really have a | esser. You' ve gone down to bodily
harm which is |ike, where did that cone fronf
Just ny take on the draft --

MR. SULLI VAN. And, again, ny
perception is that that is a proxy for bringing
i n consent, because, again -- because of the
definition of bodily harm which is any offensive
touching, that serves to bring in the |ack of
consent concept.

ACTI NG CHAIR HOLTZMAN:  Right. But if
you use force, other than force that was likely
to cause death, or other force that was likely to
cause bodily harm you can't -- | nean, then
consent -- in other words, if you use that force,
you don't have an issue of consent. But if you
use lesser force, then you are raising the issue
of consent.

BCEN(R) SCHWENK: | think that's right.
That's what they' ve done.

ACTI NG CHAI R HOLTZMAN:  That's what

t hey' ve done. So, in other words, right, so it's
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BCEN(R) SCHWENK: You can't consent to
grievous bodily harm you could consent to | esser
forms. So it's going to be offensive, neaning --

MR. SULLIVAN: And so their definition
of "force" is the use of weapons, which is easy,
use of such physical strength or violence as is
sufficient to overcone, restrain, or injure a
person, or inflicting physical harmsufficient to
coerce or conpel subm ssion by the victim

ACTI NG CHAI R HOLTZMAN:  Yeah, but |
have a question to that, too, "because sufficient
to overcone, restrain, or injure a person," is
that an objective standard, or is that requiring
the victimto respond?

M5. FRIEL: |It's supposed to be an
obj ective standard, at |east fromwhat | read,

because by saying "a person,” they neant it to be
an objective standard as opposed to other pl aces
they refer to "the person” or "the victim" And
then that's supposed to be subjective.

BCEN(R) SCHWENK: So no obligation on

the individual to try to be not overcone or
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restrai ned or whatever. | think it is supposed
to be objective.

ACTI NG CHAIR HOLTZMAN:  But if you
| ook at the C, it had --

M5. KEPROS: It just -- it defies any
nmeani ng. What is an objective person for
pur poses of being overcone?

M5. FRIEL: Does it nean soneone 5'2"
and ny size or sonebody else that is nmuch bigger
and stronger? And so which is the reasonable --

M5. KEPROS: Right, |ooking at the two
of you, I"'mtrying to conceive of who is that
obj ecti ve person?

M5. FRIEL: Yeah.

ACTI NG CHAI R HOLTZMAN:  Are we being
unfair to you, M. Sullivan?

MR, SULLIVAN: No. No. Again, I'm
not here to defend what Congress did, so --

ACTI NG CHAIR HOLTZMAN: W' re just
trying to understand what they did.

M5. KEPROS: | have another practical

guesti on about what is being done around the
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"bodily harmt definition. Because if |
understood the instructions section in Tab 4
correctly, in the charging sonetines the

all egation will be non-consent, and sonetines the
allegation will be an of fensive touch.

And | amtrying to think if there is
ever a situation where there is consent and it
woul d still be offensive, because | can't think
of what that would be. It seens |ike consent
necessarily nmakes the touch okay. So that's one
guestion | had. |1Is there any practical scenario
"' mjust not thinking of?

MR, SULLIVAN: | don't think so,
because, again, the only scenario where the
consent is obviated is in an aggravated assault
context. So, but that's a different concept than
t he one you arti cul at ed.

M5. KEPROS: Sure. And then related
to the honest and reasonabl e nmi stake of fact
defense, there is reference in these instructions
to having m stake of fact as to consent under

sonme circunstances, although it is not even like
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a real affirmative defense. |It's kind of a
"here's stuff you should think about." It
doesn't say, therefore, you acquit the person; it
is just kind of, these m ght bear on your

anal ysi s of whether the government has net their
bur den.

And it has nade ne very confused about
sonet hing you' ve said today and | read in sone of
the other materials, that you can't consent to
grievous bodily harm Well, if you can't consent
to grievous bodily harm can there be an honest
m stake of fact as to consent to grievous bodily
harn? Because this instruction book says that
you coul d be so instructed.

MR, SULLI VAN. Presumably, there could
be an honest and reasonabl e m stake about whet her
sone particular act is likely to cause death or
grievous bodily harm

M5. KEPROS: Ckay. But then so to
refer to it as this instruction does, as a
m st ake of fact as to consent, is kind of

m sl eadi ng.
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MR, SULLIVAN. Right. So, again,
there's a general defense that, you know, apart
fromwhat is in any benchbook instruction as to
120, there is a general defense to any specific -
- I'"'msorry, to any general intent offense, that
there is a reasonabl e and honest m stake of fact.

So there is a standard instruction
that judges give in that scenario, and then,
again, the test is if there is sonme evidence of
reasonabl e and honest m stake of fact, then the
burden shifts to the governnment to di sprove that
reasonabl e and honest m stake of fact beyond a
reasonabl e doubt .

So, again, we have this just genera
honest and reasonabl e m stake of fact overlay
that would apply regardl ess of the offense that a
j udge would then tailor to the specifics of the
offense in the particular context of what the
evi dence has shown.

MS. KEPROS: And there was di scussi on,
obviously, in the cases about this burden shift,

doubl e shift, that kind of issue.
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MR. SULLI VAN. Which is gone.

M5. KEPROS: Right. Wich is gone.
Is there -- you just said "sonme evidence." |Is
there a burden of production or persuasion in
terms of what the defense has to show to trigger
that affirmative defense?

MR SULLIVAN: That is the standard.
The standard under the law is sone evi dence.

M5. KEPROS: Some evi dence?

MR SULLIVAN: Sone evi dence.

M5. KEPROS: And so that could cone
from cross-exam nation, for exanple --

MR, SULLI VAN. Ch, yes.

M5. KEPROS: -- there's alittle bit
i n there sonewhere.

MR, SULLI VAN.  Correct.

M5. KEPROS: |Is that true of nost
affirmati ve defenses in mlitary practice, |ike
sel f-defense? |Is that howit functions?

MR, SULLI VAN:  Yes.

M5. KEPROS: (kay.

MR. SULLIVAN. Yes. That is fairly
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standard. Again, the distinctions there, again,
tend to be strict liability offense, general
i ntent offense, specific intent offense, but once
you are within there then the defenses function
fairly simlarly, you know, in their rel evant
cat egory.

M5. KEPROS: Ckay. Thank you.

MR, SULLIVAN. Al right. Wth that,
| will yield the floor to Renbrandt.

(Laughter)

PROF. SCHULHOFER: | don't see him
Okay. Well, that's a very hard act to foll ow
That was very clear and very, very conprehensive.
And it's a good thing -- | think it's a good
thing that we used nore tinme with you, because |
haven't thought about taking the full hour
anyway, and | think |I can give an overview of the
Model Penal Code fairly quickly. And naybe a
little bit of time can be spent on issues and
guestions from --

LTCOL HI NES: Professor, would you

like to take -- we've got until 12:30, | think,
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is when we are going to have |unch brought in.
Does anyone need just a quick five- or 10-mnute
break?

ACTI NG CHAIR HOLTZMAN:  Yes. Let's
take a qui ck break.

(Wher eupon, the above-entitled natter
went off the record at 11:51 a.m and resuned at
12:06 p.m)

ACTI NG CHAI R HOLTZMAN: | think we now
have Professor Schul hofer, who will further
enlighten us. Thank you very nuch, professor.

PROFESSOR SCHULHOFER:  Thank you.
Well, we have 24 m nutes before lunch, so | wll
try to do this quickly. The ideais that | wll
di scuss the ALl project to revise the sexual
assault provisions of the Mddel Penal Code.

We don't have Maria, on our staff, to
war n us about not speaking for the organi zati on,
but 1'm not speaking for the organizati on.
Everything | say is just purely ny personal
opinion. | think I"'mlikely to say "we think

this,” or "we think that." 1[It's not the royal
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we, but it's not the ALI we either. It's just
that this is an enmerging view anong many of us.
But everything is still unofficial and probably
will remain unofficial for at |east another
coupl e of years until we finish our work.

| think you all know that the Model
Penal Code is not formally enacted anywhere in
the U S., but it's been a nodel for state
| egi sl ation, and courts often refer to it, even
when it's not enacted as statutory text, courts
often refer to it for guidance. So it is a
source of authority, although it won't have

anywhere near the kind of teeth to it that this

project will have if its recomendati ons are
adopt ed.

| should al so apologize. | don't have
totell you that | have a cold. | think it's

obvi ous, but | apol ogize for nmy hoarse throat.

The ALI, the current version of the
Model Penal Code was pronul gated in 1962, but the
sexual offense provision, Article 213, is

actually even ol der than that because it was
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drafted in the 1950s. And then it worked through
the ALI process until the entire MPC was
officially approved in 1962. So the text is
currently still -- the official MPCis

egregi ously out of date, and, unlike the UCMI,

t he unrevised MPC still has gendered | anguage, it
still has the Victorian vocabulary of the 1950s.
It still endorses a broad marital rape exenption.
It still approves very antiquated procedural

evi dentiary provi sions.

That said, the core problem the nost
fundanmental problemin the current MPCis, |
think, a problemthat continues to persist in the
UCMJ, and that is that the whole structure of the
statute is prem sed on the traditional idea that
rape is a crinme that involves physical force or
threats of violence. So this force-based
conception is inherent in the MPC. | think it
pernmeates the UCMJ, with some qualifications that
we' ve been trying to tease out. And it al so
continues to be the law in roughly half of

Anmeri can st ates.
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The concern is that this approach is
much too narrow. And so there's an energing
view, | think, certainly in academ c commentary,
in the civilian case law, in the FBI definition
of rape, which is used only for statistical
pur poses, but it's inportant, and it's an
energing view also in nany state statutes that
sexual offenses should include all forns of
sexual penetration w thout genui ne consent
i rrespective of the concept of force.

So the main inpetus for the revision
that we're working on nowis to nove Article 213
away fromthe enphasis on purely physical threats
and instead ground it in protection against any
interference with genuine sexual, free sexua
choice. And this problemshifting the concept
fromforce to consent opens up a w de range of
very difficult challenges. And not only for
drafting and not only for clarity, but also for
setting the right substantive boundaries and not
over-extending the crimnal sanction.

So where we are. The ALI approved --
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you'll see our tineline is quite a bit nore
| ei surely than the |ast conmttee.

(Laughter)

PROFESSOR SCHULHOFER:  The ALI
approved the revision project in the spring of
2012. They appointed ne as the reporter, which
means only that |I'mleading the research effort

and the consultation effort and the drafti ng.

We've consulted with a variety of ALl conmttees.

Utimate decisions are not for ne. | report and
the ALI decides. And that will ultimtely be
deci ded by the ALI nenbershi p.

For the tinme being, | think we're at
| east a year, probably nore likely tw years,
away from having a docunent that woul d be ready
for formal ALI approval. So | can give you an
overvi ew of our process and issues.

One of the first issues that we were
concerned about was forrulating the different
advi sory conm ttees that we would work with.

That wasn't really nmy job. That's a job for the

ALl managenent, but | was involved. And we had
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totry to bring in a diverse group of experts.
Dean Anderson was one of the first people,
obvi ously, that we thought about.

One of our concerns was to assure a
bal ance or a diversity, froma racial and ethnic
di nensi on, because, at least in the civilian
justice system there are intense concerns -- in
t he sexual offenses as well as in other offenses,
but in sonme ways especially in the sexual
of fenses -- concerns about discrimnatory
| i kel i hood to charge when the defendant is
African- Anerican, |ikelihood of greater severity
of the treatnent of those cases, concern about
di scrimnatory unlikelihood of chargi ng when the
victimis African-Anerican. So it was very
i mportant for us, at |east within the purview of
the civilian crimnal justice system to nmake
sure that we had mnority representati on on our
advi sory groups.

So those types of concerns may not be
right wwthin the four corners of the charge of

this commttee, mght or mght not be. Certainly
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t he Response Systens Panel, | don't know even
there, but certainly nore directly concerned
there with charging issues.

The | argest and nost basic set of
i ssues that we're confronting is directly within
the purview of this coomittee, and that's with
t he substantive definition of the offense and how
to shift froma force-based to a consent-based
of f ense.

Roughl y speaki ng, we've had three
different kind of challenges: One is the obvious
one of drawing the right substantive boundaries
and deci di ng which inpedinents to fully free and
genui ne consent should trigger crimnal liability
and whi ch departures froman ideal world of
conpl ete freedom should not trigger crim nal
liability.

The second challenge is to organi ze
t hose judgnments in a way that | awers, and not
only I awers, but also ordinary people, can
understand. And | was thinking a | ot about this

during Dwight Sullivan's presentation because, as
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he nmentioned, many of these earlier iterations of
UCM] had a case | aw overlay which clarified sone
of the anbiguities, where the courts said that
there wasn't anbiguity, where |I think he
i ndicated, in an aside, a stage whisper, that it
| ooked pretty anmbi guous to him but the court
said it wasn't anbiguous, or they cleared it up.
So you have within the mlitary
justice system a dense | ayer of |egal sources
that may not suffice, but even if they do
suffice, to present a coherent picture, even if
they do, it's a coherent picture that energes
only after highly imersed | awyers work their way
t hrough Article 120 and the Manual for Courts-
Martial and the Judges' Benchbook and all of the
case law fromthe court of appeals for the Arny
and the other Services, and then the Court of
Appeal s for the Arned Forces. You put all that
t oget her and naybe a very proficient JAG | awer
can tell you, oh, this is what it neans. And
that m ght nean that within our m ssion we m ght

say, we might say, it can work as a judici al
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pr oceedi ng.

But it still l|eaves a concern that's
very prom nent for us, which is whether the
statute by its own terns conmunicates to ordinary
peopl e what is expected and what's out of bounds.
And particularly in an area where you're trying
to change social norns, and many of us think that
it is an appropriate function of our exercise,
our ALl exercise, and this one, to conmuni cate
social norns that may be different fromthe ones
t hat people grew up with, or, depending on the
region of the country and the type of famly they
canme fromand what they heard in the | ocker room
at the gym about how guys -- what girls want and
things like that. |If you want to comuni cate a
cl ear nessage, our feeling is that the statute,
by its own terns, has to be as sel f-explanatory
as possi bl e.

So, that's maybe a judgnment for this
commttee to make, whether we want to take on
that concern or just limt ourselves to whether

technically all the materials put together can
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sol ve the problem

One of the proposals in our book,
soneone said, "Don't anend Article 120, there are
too many things in play already, let the
President fix it by anending the Manual for
Courts-Martial." And that would sol ve one set of
problems within the courtroom but it mght not,
in nmy judgnent, it wouldn't solve the problemfor
the 1.8 mIlion people out there who haven't gone
to | aw school and many of them haven't gone to
college. Many of themare still in their teens.

So | think that was our second
concern, which is to organi ze the judgnents in a
way that ordinary people can understand, right on
the face of it, this is how you're expected to
behave.

The third concern we have is that as
we start extending the crimnal law into | ess
vi ol ent types of abuse, we want to nake sure that
the grading and the authorized punishnents don't
exceed the gravity of the offenses that we're

t al ki ng about .
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Again, that's sonething that's outside
the purview of Article 120. For mlitary
pur poses, the grading judgnents apparently are
i thedded in the Manual for Courts-Martial. And,
personally, | don't see how we can separate
t hose, but this commttee has to deci de whet her
our mandate extends beyond 120 into the grading
judgnments that are attached to those offenses in
the MCM | guess it is.

So, as we work through these issues,
we' re basically headed toward having 5 different
ki nds of offenses. Actually, 10, if you want to
separate penetration and sexual contact. But in
the interest of getting to lunch |I'mjust going
to tal k about them all together.

Penetration or contact by physi cal
force; penetration or contact with a person who's
i mpai red or vul nerabl e; penetration or contact by
coercion, non-physical coercion, which would
i ncl ude non-violent threats as well as abusive
positions of superior authority. That's how

we' re approaching it. For this purpose, | know
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there's an interest in separating abusive
authority fromoffenses that would fall wthin
120.

The fourth category is penetration or
contact by exploitation of trust, which, again, |
think that certainly could arise within the
mlitary since people, typically Service nenbers,
get their nedical care and their psychol ogi cal
support and so on within the Service.

And | astly, the | ast category is
sinply penetration or contact w thout actual
consent. In other words, without the first four
poi nts, w thout physical force, w thout speci al
vul nerability, w thout coercion or superior
authority, wi thout exploitation of trust, there
still can be penetration or contact in the
absence of actual consent. So those are the 5
areas, or 10 if you prefer, that we are focusing
on.

| don't like the conplexity of this
structure. Dean Anderson referred to it as being

aest heti cal |l y unappeal i ng.
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DEAN ANDERSON: Aesthetical ly
di spl easi ng.

PROFESSOR SCHULHOFER:  Di spl easi ng.

(Laughter)

PROFESSOR SCHULHOFER:  Actual |y, nmany
of our advisors kind of raised an eyebrow and
said, well, that's what statutory drafting is.
She was referring to my work product.

(Laughter)

PROFESSOR SCHULHOFER: So peopl e
| eaped to ny defense. But | thought she was
right. | thought that it was aesthetically
di spleasing. And it actually resonated with
sonet hing that had been a source of disconfort of
nmy owmn that | hadn't really articulated to
nyself. And that was the inpetus for reshaping,
in the new draft that the Staff sent you, a new
draft dated April 1st, which reconfigures, in a
way that's still conplicated, but | think
hopeful | y communi cates a nore explicit message.

And one of the problens is that, as we

see that there are many different ways that
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genui ne consent can be tainted, you get into many
di fferent kinds of abuse that are behaviorally
distinct. They're distinct in terns of their

cul pability, their seriousness, their
dangerousness to others in the comunity, they're
distinct in many, many ways.

You can lunp themall together by
sayi ng penetration w thout consent is this crine,
period. But if you do that, you're | unping
t oget her many, many inportantly different kinds
of m sconduct. And doing that, you don't really
sinplify anything. You can get the statute down
to ten words instead of 8,000, but you're not
really sinplifying anything. You're likely to
create nore confusion because everything turns on
the one or two place holders that aren't really
defined, like "freely-given consent.” And al so
it aggravates the danger that you're going to
have puni shnments that are running way out of
proportion to the seriousness of the offenses.

So, one point | think nay be worth

repeating in what |'ve said, the first four
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categories that | nentioned: force, coercion,
abuse of trust; those apply even when the victim
didn't expressly say no. Those kinds of offenses
apply even when the victimsaid, "Yes, | am
willing." A commandi ng officer says come back to
ny quarters. She says yes and she cones back.
Those kind of offenses apply even when the
victinms says yes because the concern is about
whet her the consent is freely given.

The | ast category might be the nost
controversi al because it addresses situations
where there's no exploitation, there's no
coercion, there's no physical force, but there's
al so no consent. This was really the focus of
that |ast problemthat we were kicking around
right before we took a break. The victimm ght
have said no, explicitly, but there's no other
force or overbearing. And also the victim my
si nply have been passive, neither cooperating nor
resisting. And that could be because of
willingness or it could be because of

unwi | | i ngness together conbined in some way with
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fright or intoxication or sonmething of that sort.

So |l think it's fair to say that in
the situation where the victimverbally expresses
the unwi | I i ngness and communi cate that, there's
virtually universal support, a least within the
ALI, for treating that conduct as crimnal. And
again, treating it as crimnal even in the
absence of any of the coercive nethods that are
enunerated in the UCMI.

It's the last situation where the

vi cti m has expressed neither wllingness nor
unwi | lingness. That's the one that's the nost
controversial. And | noticed in the comments

here that there was a great deal of discussion
about whet her the absence of consent is a
necessary precondition for liability. Sone of
t hese provisions seemto read in such a way that
there could be liability without show ng an
absence of consent. So is absence of consent
necessary? A lot of nmaterial on that.

But there seened to be nuch | ess, or

maybe no commentary that | noticed, about whether
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t he absence of consent all by itself is
sufficient for liability. And that's the area
that | think is one of the nobst inportant
judgnments that has to be made. |It's probably one
of the nost controversial wthin our
del i berati ons.

The current draft, both versions of
the draft that | gave you, treat that as a
crimnal offense at the m sdeneanor level. In
ot her words, sinply penetration w thout
affirmati ve expression of willingness, so that
passivity, silence, any kind of anbiguity, m xed
signals, any of those things, it becones a
crimnal offense to proceed, beconmes a crim nal
of fense at the m sdeneanor |evel.

So anong our advisors -- and our
advi sors, by the way, have sinply an advisory
role. They don't vote on anything. The vote is
at the level of the entire ALl nenbership. But
we did take a straw vote anbng our advisors to
see how people |ined up, and about half of our

advisors felt very strongly that the grading
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j udgment, about these silence/passivity cases,
strongly felt that the gradi ng judgnent was
insufficient and that the offense should be
treated as a felony in the absence of affirmative
consent. That was the view of about half of our
advisors. And the other half of our advisors
also felt very, very strongly and passi onately
t hat the conduct should not be treated as a
crimnal offense at all

And sone peopl e thought that the
reporters were just choosing a m ddle ground.
|"mnot sure if that's exactly -- | nmean, | don't
normally like to do that. | normally like to
think that what I"'mtrying to do is just
defensible on its nerits rather than sinply
splitting the difference. | think this call is
defensible on its nerits, but to convey a sense
of what we're doing, there're very, very
passi onate views that this conduct should be a
felony and very, very passionate views that it
should not be a crine at all.

And the latter viewis not that this
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is fine and that this is decent behavior, but
primarily | think notivated by the overreach of
the crimnal justice system and by the way that
jurisdictions typically respond in an unduly

har sh and indi scrimnate manner to anything that
carries a crimnal offense, that it's overreach.
And unfortunately, maybe if we had nore freedom
to grade things and not worry about overreaction,
maybe we would crimnalize it. But that second
view, the non-crimnalization view, is mainly
that there are a |l ot of things that are bad
behavi or that we don't make cri nes.

Yes?

MAJ. GEN. WOODWARD: Can | just add
for -- an inportant part of that, as it relates
to 120 and the changes that went through the NDAA
in 2014 -- or, as we mght say, sonething falls
at that |ower level that you would call a
m sdeneanor, though we don't have that
differentiation, really -- but by themputting in
the NDAA if you are convicted of any sexual

assault conviction, it nandates an adm ni strative
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di scharge action. That has a serious inpact on
sone that | would put is above probably the

m sdeneanor level. | don't know if you want to
weigh in on that. But | think that's sonething
for us to think about, because that's separate
fromthe 120 piece that we're |looking at. That's
in the statutes, right?

LT. COL. GREEN. Certainly the
anci |l l ary consequences of conviction within the
mlitary system nunber one, the quality of a
conviction in a court-martial is different
because of, |ike what General Wodward was
saying, in ternms of howit's defined. And then
what the consequences are within the mlitary
comunity and outside the mlitary comrunity are
just -- it's a different factor than -- and
obvi ously you're probably talking to people from
different jurisdictions within the advisory group
that are factoring in sonme of those sane
concerns.

PROFESSOR SCHULHOFER:  Yes.

MAJ. GEN. WOODWARD: | just thought
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it's sonething that's different in our
environnment that we need to be aware of.

PROFESSOR SCHULHOFER: No, you're
absolutely right. The categories and the
consequences are different. The underlying
dilemma is somewhat simlar in the sense that we
m ght think, as a matter of the way we want our
children to behave, the way we want themto be
brought up, the way we think young people should
be educated and sensitized, we mght want to
communi cate a very clear nessage that this is bad
behavi or.

On the other hand, we are stuck in a
-- not everybody would think it's bad, but we are
working within a systemthat's once you nake that
judgnment that it's a crine, or if it's a general
court-martial offense, if it's a 120 offense or
if it's a felony, and in sone cases if it's a
m sdeneanor, that's where it's -- sone people
think we can't escape this dilema just by
calling it a m sdeneanor. And if | understand

your point, | think it is that you can't escape
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this m sdenmeanor. Whenever you put it within
Article 120, the collateral consequences are --

MAJ. GEN. WOODWARD: Are significant,
right, yeah. So you can't --

PROFESSOR SCHULHOFER:  Now, | just may
be repeating what | said, but that presents a
dilemmn for us, ALI, and a dilemm for what this
commttee m ght reconmend, that | could inagine
t hat everybody woul d agree around the table that
this is bad behavior. On the other hand, sone
peopl e mght say this is not behavior that we
want to automatically trigger lifetime sex
of fender registration for a 17-year-old Mari ne
partying with another 17-year-old Mrine and
engages in sone unwanted touching and then is
categori zed as a sex offender for the rest of his
life. And the way it works in many states is
that the offense woul d be reported.

And by the way, actually, | assune
that if soldiers go on | eave -- not |eave, but
when they' re of f-base at a bar, they nmay

encounter 16-year-old girls or 15-year-old girls.
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That's going to be a court-martial -abl e of fense.
He may have a record that he had un-consensual
sex with a 15-year-old girl. And that, you know,
when you |l ook it up when he's 40, it's going to
say this is a man who had un-consensual sex with
a 15-year-old girl. It's going to read very
different on that sex offender registry from what
actual ly happened. And w thout condoni ng what
happened, we worry a | ot about working within a
system that doesn't nake discrimnating

j udgnent s.

W go nore specifically into sex
of fender registration because it's part of our
mssion. And it's not part of the m ssion here,
but | think your point, General Wodward, is that
we have to know that the decisions we nmade, we
make, tie into that.

MAJ. GEN. WOODWARD: But it would help
us -- that's one of the things that | was -- when
| was working on this -- if there was a way to
not have such severe consequences, it actually

hel ps you educate and actually hel ps you with

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

convictions. Because right now what happens is
you don't get a conviction, so the inplication is
it wasn't wong, or that person was falsely
accused. So if you got nmore mnor convictions
for things, | actually think that it would be
nore effective in portraying that this is wong.

PROFESSOR SCHULHOFER:  Yeah.

MAJ. CGEN. WOODWARD: And that's the
chal l enge for us is, how do you create sonething
where you address those, but we can make it m nor
enough that a jury, a mlitary jury, is going to
say, okay, we're going to do that? Because right
now they're saying, |'mnot going to put sonebody
on a sexual assault or a sexual registry for this
crime.

PROFESSOR SCHULHOFER:  Yes.

MAJ. GEN. WOODWARD: And it's really
i npedi ng our ability to get convictions.

PROFESSOR SCHULHOFER: Yes. During
the break, | think |I overheard that you were
t al ki ng about education and conmuni cating these

nmessages. And the ability to limt that effect
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really would be very hel pful there. And then it
al so would mtigate sone of the pressure not to
charge these cases. | don't know how t hat plays
out within the mlitary, but | would inmagine in
borderline cases, or in cases that it just |ooks
| i ke young people who are not very well -

soci alized, who are m sbehaving, there nust be
resi stance on the part of the mlitary
prosecutors to trigger those kind of
consequences.

So, there is a concern that being a
little bit nore nodest about what's crimnalized
could actually further the ultimate objective and
make the | aw nore effectively enforced. You
know, if we said everything under Article 20 had
t he death penalty, that wouldn't help.

DEAN ANDERSON: Just as a matter of
process to try to understand -- and | think I
m ght have asked the sanme question before, but
l"mnot sure if I did, so | want to clarify
because this keeps kicking around in ny head. |If

there's an allegation of a penetrative of fense by
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force or non-consent, that doesn't have to go to
a courts-martial. |In other words, the w ng
commander coul d say, oh, let's do non-judici al
puni shmrent and then we never nove then to the
mandat ory probl ens of sex offender registration.
Is that correct?

MAJ. CGEN. WOODWARD: Well, no, if
sonebody has a substantiated sexual assault, even
if it's non-judicial punishnment that they get for
it, you have to go to adm nistrative di scharge
proceedi ngs. It may not necessarily get
adm ni stratively discharged, but you have to, you
know -- so even if it's not a conviction, even if
it's non-judicial punishnent, it activates that
piece of it at |east.

DEAN ANDERSON: |'m sorry, what does
it activate?

MAJ. GEN. WODODWARD: It activates the
requi renent for that individual to go through
adm ni strative di scharge proceedi ngs.

DEAN ANDERSON: To be separated from

the mlitary?
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COL. SCHENCK: Through an
adm ni strative process. And nmany of these junior
enlisted folks that engage in this kind of
ongoi ng m sconduct don't have enough years of
service to get an adm nistrative hearing. So
it's just a paperwork -- they'Il get non-judicial
puni shrent and then they' re processed out.

DEAN ANDERSON: Ri ght, but that
doesn't lead to a sex offender registration.

COL. SCHENCK: That's correct. That's
exactly right.

DEAN ANDERSON: So I"'mjust trying to
separate out that there are not inexorable
consequences to 120, as | understand it.

COL. SCHENCK: That's right.

DEAN ANDERSON: There's discretionary
nonents. Once you get a courts-martial and a
conviction, there are nandatory consequences, but
there is discretion built into the systemat the
reviewi ng stages early on that could kick this to
non-judicial --

ACTI NG CHAI R HOLTZMAN: Isn't there a
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probl em though, if the staff |awer disagrees
with the decision?

DEAN ANDERSON: Ri ght .

ACTI NG CHAI R HOLTZMAN:  Then t hat
automatically kicks it up. AmIl wong?

MAJ. GEN. WOODWARD: Wl |, yeah, and
anot her problemis non-judicial punishnment is not
a given. For instance, if I want to kick it down
to an Article 15 non-judicial punishment and give
you that, you can refuse the Article 15 and then
it has to go to court.

DEAN ANDERSON: Right. Right. |'m
just trying to understand the anal ogy or dis-
anal ogy between a crimnal conviction, which is
what the ALI -- whether m sdeneanor or felony,
and the consequences of a crimnal conviction,
versus opportunities for | esser discretion within
the mlitary. Just trying to understand whet her
or not that's anal ogous or dis-anal ogous.

COL. SCHENCK: Right, but also we have
to remenber that sex offenses are withheld to the

O 6 level. The decision-making authority is a
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bri gade commander. That's really high up. He
can send it back. He can send it back down to
the captain or the conpany commander and say,
okay, you can di spose of it however you want.
But so the visibility is really high

PROFESSOR SCHULHOFER: Even at the
very initial stage when a conplaint is --

(Si nul t aneous speaki ng.)

COL. SCHENCK: At least in the Armny.
| can't really speak to --

PROFESSOR SCHULHOFER: Wen a
conplaint is filed and then it's investigated --

COL. SCHENCK: It's investigated,
right, by the --

PROFESSOR SCHULHOFER: -- and if the
i nvestigation says there is, you know, probable
cause, then only a two-star, a three-star general
can --

(Si nul t aneous speaki ng.)

COL. SCHENCK: No, or a colonel.

BRIG CEN. SCHWENK: So, den and Kyle

are nice guys and all that, but they're not sharp
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enough to handl e one of those.

(Laughter)

MAJ. GEN. WOODWARD: Well, but that's
a result of the problemthat there were a | ot of
younger officers that were burying cases --

PROFESSOR SCHULHOFER:  And al so |
woul d assune that a full colonel or a Navy
captain is not going to want to be out there on
the line saying, fine, don't prosecute this. So
the easier course is to say, bring it forward.

And the other concern | would have
about the point that Mchelle is bringing up is
that even though there's a way out within the
mlitary, it's alittle bit of an -- it's not
conpletely all or nothing, but separation from
service mght not be such a big deal for an 18-
year-old kid who's been in the Marine Corps for a
year and then he's separated from service.

W m ght want to have a world where
there's nore severe puni shnent and training and
you're saying to the Marines, |ook, it's not just

that you'll get separated fromservice if you do
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this kind of thing. You could get a sanction
within the mlitary. You could get 30 days in
the brig. The present structure doesn't seemto
| eave an internediate -- if I'"'mright in saying
that separate fromservice isn't always such a
bi g deal --

MAJ. GEN. WOODWARD: No, no, it's the
ot her way around. | would say, or at least -- |
don't know, in our service, |'mnot sure, but ny
sense is across the -- it's the being separated
that's the significant issue.

PROFESSOR SCHULHOFER: This is for
enlisted?

MAJ. GEN. WOODWARD: They'l |l take 30
days in the brig over being kicked out.

PROFESSOR SCHULHOFER: But it doesn't
go on their record as a di shonorabl e di scharge,
right?

COL. SCHENCK: The characterization of
servi ce depends on the due process you're given.
So in order to give a character of service that's

unf avor abl e and ot her than honorabl e, a Service
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menber woul d have to have an administrative
hearing to get there. So, at least in the Arny,
in order to expeditiously and use the | east
amount of resources we'd allow him an
uncharacterized discharge. So you would get a
general discharge, sonmething that -- not

honor abl e, but not other than honorabl e.

One thing | do want to point out, just
for everyone to understand, one of the changes
that has occurred is with that Article 32
hearing. So if I'mthe brigade commander and |
get the report of a substantiated sexual assault
frominvestigative authorities; in the past a
commander coul d order investigations. Now
they're going to the cops, the investigators. It
cones to nme and | can say, oh, okay, you
commanders | ower than | am go ahead and take
your discretionary authority on this case.

That's ny option.

O | can say |"'mgoing to appoint a 32

officer to investigate. One of the changes that

occurred was nmaking this investigative hearing no
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| onger an investigative hearing. It is now a
prelimnary hearing. There are a |ot of changes
with that. |In the past, comanders woul d use

t hose hearings to kind of flush out the evidence.
You know, it's a he said, she said, everybody in
the unit was drinking. | don't know. | have no
i dea. The cops say it's substantiated. | don't
know. Let me have soneone who knows what they're
doi ng investigating call wtnesses.

That has changed. That ability to do
t hat has changed. And in the prelimnary
hearing, | think that the accused will still be
represented by counsel. | think there will be
wi tnesses called. But the standard in order to
get that to a general court-martial is nuch
lower. It's just probabl e cause.

And the victins are not required to
testify. They have the option now not to
testify. Many of the victins in the Services are
within the units, right? So you have the
accused, you have the victim 1In the past, the

commander woul d say, okay, hearing officer, the
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accused doesn't have to testify, but can speak
t hrough counsel and can testify. The victimin
t he past would have to testify. |If they're in
the mlitary, they could be ordered to testify.
And so those -- there's no |longer that --

MAJ. GEN. WOODWARD: The rape shield
| aws - -

COL. SCHENCK: Yeah. Well, the rape
shield law woul dn't really be applied in the
Arny. | nean, the DA Pamrequired Article 32
hearing officers to inpose -- and here's the
expert for MIlitary Rules of Evidence right here.
Wote the book. Seriously, wote the book.

But anyway, so now all |I'msaying is
it's a different scenario. So there's the admn
separations, no reason to be required to report
as a sex offender, which | think is really
i mportant. And then there's this --

PROFESSOR SCHULHOFER: If | were to --
just one followup question to nake sure --

ACTI NG CHAI R HOLTZMAN:  Then we have

to go to |unch.
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PROFESSOR SCHULHOFER: -- this
dichotonmy. If |I were to put that in civilian
terms, would you say that it used to be that a 32
heari ng was a kind of provable case or
preponderance standard and that now it's been
reduced to sonmething nore |i ke probable cause?

COL. SCHENCK: | would, | guess.

PROFESSOR SCHULHOFER: Is that --

COL. SCHENCK: | nean, | was a
prosecutor for areally long tine and you -- it's
good for the defense because you get the
di scovery, and it's good for the governnent
because you put your witness on the stand, and
the unit, the soldiers that are in the unit are
testifying. They know the inportance of this.
This nmeans this person's going to go to jail.

And, | nean, | saw cases when | was on
t he Defense Task Force for Sexual Assault in the
Mlitary Services. | was a senior advisor. W
visited units. And there was an actual 32
i nvestigation where the victimtestified she'd

never had sex with anybody el se, never had sex
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wi th anybody el se. Everyone testified. And then
the DNA canme after the 32 went to trial and there

was an acquittal.

But all those -- usually, you would
fl esh those issues out at the trial. Huge inpact
of the 32. And, | nmean, as a prosecutor, |

really liked the 32. And if the accused felt

that they were going to go to jail, you would use
that as a -- to deal it out to a guilty plea. |If
you wai ve your 32, we'll cap your sentence, you

regi ster as a sex offender. You know what |
mean? You push them

ACTI NG CHAIR HOLTZMAN: | think we
have to break for lunch. Wen's our next
w t ness, 1:007?

LT. COL. HINES: 1:30.

ACTI NG CHAI R HOLTZMAN:  1: 30. Ckay.
W' || take 45 minutes for |unch.

(Wher eupon, the above-entitled natter
went off the record at 12:44 p.m and resuned at

1:40 p.m)
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A-F-T-EERNOON S-E-S-S-1-ON
(1:40 p.m)

ACTI NG CHAI R HOLTZMAN:  Good
afternoon. We're very pleased to welcone this
very, very distingui shed panel of retired
jurists, who we hope will be able to enlighten us
alittle bit about Section 120.

W very nmuch appreciate your com ng
bef ore the Subcomm ttee. And which way shall we
go? Commander Maksym can we start with you?

You can go first and then -- should we withhold
guestions until everybody finishes, or how do you
want -- or should we --

LTCOL HHNES: Ma'am | believe sone of
t he judges nay have prepared remarks. | know
Col onel Grammel, his witten product is provided.
So maybe whoever's got prepared remarks and wants
to speak upfront can do that, and then we'll just
go ahead with the panel.

ACTI NG CHAI R HOLTZMAN: | don't know.
| think everybody should have sonmething to say.

| hope you have sonething to say to us, whether
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you have prepared remarks or not.

(Laughter)

MAJ GEN(R) WOODWARD: They're | awyers.
| nean, cone on.

(Laughter)

(Si nul t aneous speaki ng.)

ACTI NG CHAIR HOLTZMAN:  |' m j ust
joking. Sonetinmes | don't have a smle on ny
face when |I' mj oki ng.

CDR MAKSYM | found this incredibly
anusing, and |I'mready to go.

Al'l right. Mdam Chairnman, thank you
for having us today. | just want to, on a
personal point of privilege, | just wanted to say
hello on the record to General Schwenk, who |
haven't seen in a very long tinme. |It's always a
privilege to see an old boss. And it's been a
| ot of years.

Madam Chai rman and nenbers of the

Panel, it's a real privilege to be here today.
By way of remarks, | don't want to take a | ot of
time. | just wanted to enjoin you to the fact
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that 1've, you know, been a judge for about going
on 13 years when | retired in August fromthe
circuit in Japan for the second tine, and |'ve
sat on the appellate court and |I've sat as a
trial judge.

And | have to tell you that | don't
think, in my legal career, as a |litigator of
about 30 years now, | ever saw a nore failed
statute than the machi nations of Article 120, and
what has happened to it since we had a perfectly
good statute which functioned wonderfully. And
then we decided to go to the dental office and
get a root canal w thout anesthetic.

And since then, we've had a triage
process where jurists on the mlitary bench have
been required to fix sonme statute problens ad
hoc. And | did this both on the appell ate bench
and on the trial bench.

| can think of Crotchett, | can think
of a couple of other cases where -- which led to
Prat her, where slowy but surely we undid in 120

Mod 2 that which was fixed by Prather and then
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finally eradicated by what 1'Il call Md 3, the
newest 120.

What | want to contain ny remarks to,
t hough, is the context of all of this. It's al
rat her easy to say, okay, we can fix the statute.
We can, you know, neke the root canal better. W
can kill the infection. But we can't forget the
context of where we're com ng from

The majority of these cases are tried
by incredibly inexperienced counsel. They're
tried before incredibly inexperienced jurists.
They're tried in an atnosphere which has becone
hi ghly potent and political, and they're tried
with a new creature com ng onto the stage,
Victinms' Legal Counsel, all of this happening
si mul t aneousl vy.

It would be one thing if in this

environ we had a professional judiciary. But |

was the exception rather than the rule. | only
can speak to the sea Services. | was a
professional jurist. | sat with the cl osest

thing you had to that in the Navy and Mari ne
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Corps. | sat longer than anybody did. But | had
to grind and nachi nate and beg and grovel to stay
on the bench. And | had to take a vacation to
Irag in between, as part of the negotiated
process, to do a little work there, and then cone
back to the bench.

W have to change that. And | don't
know if that falls under this Subcomm ttee or
under this Subcommittee's owning committee or
under Judge Effron's process that he's going
t hrough. But sonebody needs to fix that. O all
of this, and no matter what kind of m croscopic
vision we give to this statute and fixing the
statute, will be meaningl ess.

The second thing, you know, the | onger
you stay on the bench in the mlitary, the nore
dead your career is right now You know what you
call a guy who's been on the bench for 13 years
when he retires? Commander. So that should tel
us sonething. And there's no jibe there. That's
just the reality. So in the sea Services it's a

reality. | won't speak to the other Services.
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That's the first thing.

| think the second thing is soneone
needs to, at least in the sea Services, take a
| ook at where we're going with Victinms' Lega
Counsel and howit's going to affect the
application of the statute. | won't get into
t hat, because that wasn't ny mandate. But
sonmeone needs to | ook at that.

| did the first nmenbers trial with
VictimLegal Counsel, and it was -- | fashioned a
way that it worked. But there was no funding for
t hese people. There was no application of a
federal statute. There was no -- | nean, there
was not hi ng.

So it was a ness. And that was as of
August, and | don't know if Admiral DeRenzi's
gotten the Navy's act together on this yet. |
have no idea.

And then finally the statute itself.
| think, right now, and what |'Ill tal k about
| ater as you're addressing the questions, wll

be, you know, they fixed things in the statute,
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but then they got rid of some of the defenses.

So I'lI'l tell nmy little story of just
how juries would cone back to nme. Menbers would
cone to ne, ask nme questions after the trial was
over, and they'd say -- you know, and I work with
all three statutes. They'd say, well, why
couldn't this guy say sonething about, you know,
consent. Wy couldn't -- and they want to know.
It's the gigantic elephant in the jury room
wearing a tutu, and no one wants to tal k about
it.

And so we can hear as many speci al
i nterest groups as we want. We can hear as many
victins' advocates as we want. But | think we
all have to rem nd ourselves, at the end of the
day there are two creatures in the courtroomthat
count the nost. The governnent of the United
States who believes that a crine has been
commtted, and the accused who is exercising his
constitutional duties, rights, in order to conpel
t he government to neet their duty of proving his

guilt, by legal and conpetent evi dence, beyond
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any reasonabl e doubt .

If we take our eye off that golf ball
and start hacking the ball around the rough
pl aces, we end up with the kind of appellate root
canals we had with Article 120. So we need nore
training for counsel. In the Navy and Mari ne
Corps, we only have 300 general courts-martial.
Most of them 80 percent of themor so, are
Article 120 cases.

So you literally have kids in the
courtroomtrying cases, with very little
training. There's a case that | can't chat about
ri ght now, but watch out for United States v.
Ednonds. It's a mdshipman Article 120
conviction. | was the DuBay judge in that case.

There are serious issues about -- and
it's a matter of public record. Counsel cones
forward afterwards and says, "I wasn't
conpetent." And guess what? He wasn't. So this
is the kind of stuff that | think that both your
seni or Panel and you need to keep in the forest,

as we discuss the trees that nmake up a statute,
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that | think we can take nedicinal action on.
But not without forgetting about -- not w thout
contenpl ating, in an omnipresent way, the context

in which a usually inexperienced jurist has to

reign over a three-ring circus -- and | nean that
wi th no deprecation involved -- with Victins'
Legal Counsel, inexperienced trial counsel,

i nexperienced defense counsel. Thanks for your

ti me today.

ACTI NG CHAI R HOLTZMAN:  Thank you,
Conmmander .

Li eut enant Col onel Ward, if you have
a prepared statenment, you can summarize it. |I'm
sure we have it.

LTCOL(R) WARD: | don't have any
prepared remarks. M nane is Quincy Ward. Just
briefly, I was in the trial branch fromthe
sunmmer of 2008 until the summer of 2011. So
right when | was trial judge, we were just
starting to see cases under what we now we woul d

call the newold 120 of 2007.

So there was ol d-old, newold and new
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new, up until just a few nonths ago. Even on the
Appel |l ate Court, that's how we would refer to
them | can renmenber seeing those first cases on
t he docket, and everyone was dreadi ng getting
that first case, because the statute, we all

know, is far nore conplex. There were a |ot of

i ssues we were uncertain about.

Fortunately, the guidance that we got
fromthe Arny and the Benchbook and how to handl e
sonme of these issues was very helpful. | left in
2011, and then on the Appellate Court, saw a | ot
of those cases that we dealt with. A lot of the
i ssues that we saw there primarily dealt with
instructions, the affirmati ve def ense, the dual
use, the burden-shifting, all those things that
are well known in cases such as Prather.

And then right in the last year, year
and a half before | left a few nonths ago, we
were seeing 120 cases under the current statute.
And so ny perspective is probably nost gernmane in
the Appellate Court fromnewold to new new. |

woul d say that it was a positive trend, because
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it was | ess conplicated, for one. Sone of the
instructional error issues that we saw in the
new ol d were gone.

| woul d echo what John said about a
couple of things. There were sone things that |
t hought were good about the newold, and we'll
get sone of those in these issues, that were |eft
out in the current statute. So that's ny
timeframe, and | hope to answer any questions you
may have, and thank you very nuch for your
invitation to be here.

ACTI NG CHAI R HOLTZMAN: Wl | thank you
very much. Colonel Or.

COL(R) ORR H. |I'"mColonel Bill
Or, retired, and I want to thank menbers of the
committee for the opportunity to address you this
afternoon. Now let ne begin by saying that |'ve
reviewed all the materials provided by the staff,
and | nust say they've done a phenonenal job in
one of the nost difficult areas of the crimna
| aw.

As you well know, the issues of rape
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and sexual assault are two of the nost difficult
chal | enges facing not only our mlitary, but our
society as well. Now Il've been a mlitary judge
at the trial and appellate level. 1've done the
old, newold and all the categories he naned, and
i f that wasn't enough, they ended up calling ne
back to do sone work on newold even after |
retired. After 30 years, | still got recalled to
come back to do sonme work.

But within that context, | understand
that mlitary judges performan inportant and
essential role, especially in those trials where
the accused elects to be tried by a panel.
However, | firmy believe that the | aw and the
facts in each case should determ ne the outcone
rather than the mlitary judge.

In short, the case results should be

the sane, irrespective of what judge presides

over the trial. That's why the | aw and these
i nstructions are so inportant. | |ove judicial
discretion, | love it, but there's too nuch. The

old and the old-new, first with the ol d-new, put
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us in a position and a difficult position where
we either followthe law, the letter of the |aw,
or we were forced to protect the rights of the
accused.

Ei t her he had an opportunity to
present a defense or he didn't, but the | aw
prevented us fromdoing that. W also had --
were placed in a position where we had to decide
whet her there was enough evidence for the case to
go to trial, for the defense to be raised.

So I was pleased to see nost of the
new articles regardi ng sexual m sconduct in the
Nati onal Defense Authorization Act for Fiscal
Year 2012. For nme, they clarified and prohibited
many sexual activities, such as exposing one's
genitalia by any nmeans to a child, intentionally
comuni cati ng i ndecent |anguage to a child via
comuni cati ons technol ogy, when in the past the
UCMJ inplied that such activity had to occur in
the child s presence.

Now | al so agree with the decision to

pl ace nost of the crines involving sexual
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m sconduct under Article 120 rather than General
Article 134, because that elimnates the
prejudicial to good order or discipline or
conduct of a nature that would be bring discredit
upon the arnmed Services.

Al t hough ny personal preferences
shoul d not determ ne your ultimte decision, by
the wording of the statute and the underlying
definition, | strongly urge that you clearly
del i neate any applicable affirmative defenses
t hat focus on the accused's conduct, not conduct
of the victim

Specifically, in the case of rape, the
current instruction seens to disallow a m stake
of fact defense because it's considered not an
el ement of the defense. But then it defines
consent in like -- lack of consent may be
inferred based on the circunstances.

Well, what that does is, in the
context of -- first of all, | reconmend agai nst a
requi renent of an affirmative act of consent by

the victim That's not what |'m advocating. But
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what |"'m-- the point I'mtrying to make is in
many cases, especially when drugs or al cohol are
i nvol ved, one or both folks involved in the

i nci dent are not beholden to the facts.

Usual | y when an accused presents
evi dence of consent, it is often difficult to
separate that evidence fromthe assertion that
t he accused honestly and reasonably believed the
victimconsented. Concurrently -- currently in
t hose cases, the judge nust carefully eval uate
t he evidence. The suggested instruction seens to
give the judge discretion to give an instruction
that permts a finding of not guilty w thout
calling it a defense.

When you give a judge such discretion,
you have inherently added unpredictability into
the process. In sum | recomend that the
| anguage of the statute clearly state whether or
not a mstake of fact is an affirmative defense.
Additionally if used, it should clearly either
permt or not permt internally inconsistent

deci sions such as denial, a lack of nmenory of the
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event, coupled with it is not in nmy character to
force soneone el se; therefore, the victimcaused
me to believe that he or she consent ed.

The other issue | find challenging is
the area of threatening or placing a person in
fear. |s the word reasonabl e necessary? |If the
focus is on protecting the victim the panel
shoul d not be permtted to superinpose their own
j udgnment upon the victim as long as they believe
the victimbelieved he or she was in fear. 1In
such cases, the accused shoul d be responsible for
the victimas they find it.

Now as previously stated, judicial
di scretion is vital and a necessary conponent of
atrial, but too much discretion results in
unpredictability and causes needl ess appel |l ate
litigation. | believe shoring up these areas
will go a long way to ensuring fairness and
predictability in these court proceedings.

As a further aside, | was actually
called back to the court, the Air Force court,

just at the tine the Judge Advocate Ceneral had
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instituted the victins' counsel, and | understand
there's a ot of work that needs to be done on
t hat .

But there are instances, fromny
experience as a trial judge, where you do the
private hearings under RCM 912 or what was it,
504 or 503, where it's just you, the accused, the
victimand their counsel. A lot of tinmes victins
feel like they cannot -- they're just tongue-
tied. They can't exactly articul ate what they
are.

And personally | have no problemwth
having a victimassi stance counsel, and | woul d
recommend that they limt it to those hearings
per se, but not expand their capacity any further
than that. I'mwlling to take any questions to
further explain that.

ACTI NG CHAI R HOLTZMAN:  Thank you very
much, Colonel Or. | appreciate your testinony
very much and your statenent. Col onel G anmel ?

COL(R) GRAMMVEL: Granmel .

ACTI NG CHAI R HOLTZMAN: G ammel .
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W' re very pleased to hear fromyou next.

COL(R) GRAMMEL: Thank you. Good
afternoon. |I'mColonel TimGammel. | retired
fromthe Arny last fall, and | appreciate the
opportunity to be here. | understand the
Subconmittee's going to | ook at the | anguage in
Article 120, and |'ve | ooked at the issues, the
first 11 issues. |'ve got specific comments on
all those, but that's detailed. | don't want to
tal k about that now.

Just by way of introduction, | was on
the trial bench ny last ten years in the Arny.
So from 2004 through 2014. So | was a trial
judge for all three iterations of Article 120,
and al so before that, under the ol dest version of
the statute, | taught Crimnal Law at the JAG
School, and | taught substantive Crimnal Law.

So | focused on sexual offenses. So
| got to understand the way in which the old
statute was able to cover all the different ways
t hrough constructive force and ot her neans. But

there's a lot of inportant issues in Article 120,
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and obvi ously we've got to balance the rights of
t he accused, and understanding the rights of the
victimtoo and the goals of the governnent.

Wth all the definitions at stake,

everyone in the roomwoul d probably conme up with
a different way if everyone changed 120, because
there's so many different variables invol ved.
But | see this as an opportunity to share ideas,
create a marketplace of ideas where you all can
go shoppi ng and together cone up with hopefully
t he best end result for Article 120.

But also while | was on the trial
bench, the whole tine | was on the trial bench |
was al so on the Benchbook commttee. So what
that is, is we have sone of the judges work at
nodi fyi ng the Benchbook when changes cone out.
So I went through the painful process of trying
to create instructions when the new section cane
out in 2007, and also when it cane out in 2012.

That was painful. |'ve done a |ot of
difficult things in the Arnmy, and that was one of

t he hardest things ever, was to try to take that
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statute and then put it into a product that the
j udges and the court nenbers could use during an
actual trial. To try to put that into practice
was extrenely difficult.

And was | pleased with what we ended
up with? No. D d we do the best we could with
it? Yes. That gave ne an opportunity to see
sonme of the practical problenms when we put things
into the statute. Sone of themsinply just don't
wor k, and sone of them do.

So I think that background is going to
hel p ne when we di scuss what Article 120 shoul d
say, especially with specific words, phrases, et
cetera. Thank you.

ACTI NG CHAI R HOLTZMAN:  Wel | thank you
very much. | think we'll start questioning with
the panel. M. Friel, do you want to -- are we
going to go around to everybody, or do you want
to take people out of order? Wo's got a
guestion? Do you have a question?

DEAN ANDERSON: | do. | very much

appreciate all of you all comng to talk to us.
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It sounds as if you' ve got an extraordinary
anount of experience under the different versions
of 120. It does seemlike there's an initial
guestion that we face as | understand, w thin our
charge, and that is whether or not to change,
notwi t hstanding the fact that it's wildly

i nperfect, and notw thstanding the rapidity and
frequency of change, whether or not to change
again, at this tinme, make a reconmmendation to
change 120.

Sounds like every tinme there's a
change, there is pain and exasperation on the
part of judges trying to inplenment this |aw, on
the part of folks trying to wite and revise the
benchbooks. |'mwondering -- and it al so sounds
as if there is a confort level with inperfections
in the statute, but things get worked out in the
case | aw.

So one theory would be, well, just |et
the inperfect |aw that we have now work itself
out over tinme, and don't change 120 again. A

different theory would be 120 is so inperfect
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that it nmust be changed again, and | woul d be
very interested to hear each of you, with your
substanti al experience under the variations and
t he pain of each variation, whether or not you
woul d make a recomendati on to change 120 yet
again at this tine.

CDR MAKSYM  You want to keep our

or der?

ACTI NG CHAI R HOLTZMAN:  Yes.

CDR MAKSYM Well, not to return to ny
boring soliloquy to start this gane off. | would

sinply point out that it depends what the
attitude of DoD s going to be. |If the attitude
of DoDis that they're going to back up statutory
change with beefing up the training and the
judicial expertise and everything el se that goes
with a properly functioning justice system then
| say you don't need to change it because these
appel l ate judges and trial judges will do exactly
what we did to the ol d-new 120, Version 2.

But you know, there's a certain

absurdity to all that. You know wi th that
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version, the Benchbook instructions, to eradicate
t he burden-shifting, actually had a Benchbook
i nstruction defining federal statute. Now that's
crazy in anyone's book, you know. So you have to
decide if that's what you want to do.

|"mnot a great believer that DoD s
goi ng to suddenly change or the various Services,
and again, | don't speak to the Arny or the Air
Force; | only speak to the sea Services, are
goi ng to suddenly wake up tonorrow norni ng and
say wow, mlitary justice is our top priority,
and we're going to make, you know, judges are
going to have a real tenured status and --

DEAN ANDERSON: Let's assume we don't
control that. Do you want to change 120 now?

CDR MAKSYM Well that's ny point.

DEAN ANDERSON: Right. | think the
answer's no.

CDR MAKSYM  Exactly. At this tine,
| think you have to change it. | think you have
to be very particul ar about setting forth, for

i nstance, on the issue of victinis consent to the
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accused, m stake of fact, you know, who's going
to be lined up under that? Are we going to --
are we going to make it back kind of like it was
in Version 2, the |ast version, w thout the
burden-shifting problen? Are we going to put it
back in the statute or are we not? That's
probably the biggest area, | think.

The other area that's going to have to
be addressed is a definition for sonmeone who's
substantially incapacitated. Right now, we're
going to Article 111 and stealing fromArticle
111 a definition for a magjor felony statute. |
mean that's -- | think that's ridiculous. So I
think that's a big anema in the statute, and |
think we have to go in and we have to fill it.

LTCOL(R) WARD: Well to answer your
guestion, ma'am | would say there's probably a
few what | would consider small changes that can
be made to address specific things that are
needed, wi thout meking a huge shift to the
statute as it is. An exanple would be, and

that's one of the things on the list, but just to
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use an exanple, should we bring indecent acts
back in? Absolutely.

The breadth and anmount of things that
are -- younger generations will do today, that
are conpletely inconpatible with what the public
believes the mlitary culture is, needs to be
back in there.

I"mnot a fan of 134. | think the
fiction of having to have soneone offer testinony
that they think this is discrediting or, you
know, that these are things that traditionally
the public as a whole would | ook upon as crim nal
conduct. And you know, indecent act, | think, is
j ust one exanple of a change that can be nade.

It's not going to result in a big
shift. It's not going to create a | ot of
problems with instructions or anything like that.
| think there are a few of those things in the
current statute that we've done.

PROF SCHULHOFER: |I'm sorry, Col onel.
Are you tal king about consensual conduct, that

the public would regard as indecent?
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LTCOL(R) WARD: Yes, yes.

PROF SCHULHOFER: Coul d you give an
exanpl e?

LTCOL(R) WARD: Well, a lot of things
were addressed. | think it's 120c with the
recordi ng, reproduction, things |like that.

COL(R) GRAMMEL: The npbst conmmon one is
open and notorious sex. | don't -- it's beyond -
- that's beyond that, because | think that
there's some woul d say, and you could poll and it
| ooks to ne that under some circunstances, they
woul dn't find that indecent.

But there's just sone -- and you don't
know it, and so it pops up in a record, and you
see it charged under 134 as a general article
of fense. And |I'm surprised.

(Si nul t aneous speaki ng.)

ACTI NG CHAIR HOLTZMAN: | think we
shoul d go in order.

(Si nul t aneous speaki ng.)

LTCOL(R) WARD: --sone slight, what |

woul d consi der slight changes that could be nade,
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wi t hout maki ng whol esal e changes.

DEAN ANDERSON: So as | understand,
the answer is no, given the constraints of the
way the mlitary justice systemoperates, and in
m nor formonly.

LTCOL(R) WARD:  Yes.

DEAN ANDERSON: What about you, sir?

COL(R) ORR | would say mnor form
but focus on, is this a workable statute? Not,
you know, not that it's perfect; is it workable,
because that's -- given our frustration is it
appeared to the judges that well, this is as good
as it got, so now we have to figure this out, and
it's always dangerous when you're | ooking at a
statute, knowing that this is not what -- this is
an uni ntended consequence.

So there are nodifications, but |
don't think it needs a whol esal e change. But
there are things that can inproved in it.

DEAN ANDERSON: Thank you.

COL(R) GRAMMVEL: Dean Anderson, 1'd

be open to changi ng everything, but if you | ook
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at how many changes are required in it, | think
t he nunber of changes that are required to the
current statute are | ow enough where | woul dn't
pronote overhauling it totally. | would just go
i n and nake specific changes.

DEAN ANDERSON: That's fascinati ng.
| very much appreciate your responses.

ACTI NG CHAI R HOLTZVMAN: W' || probably
go around the room despite sone discussion. |
think there are a |ot of people. | want to give
everyone a chance. M. Friel, do you want to ask
any questions?

M5. FRIEL: Not right now.

ACTING CHAIR HOLTZMAN:  I'm sorry. Do
you have any questions?

COL(R) SCHI NASI: Col onel Ward opened
this box, and it's an interesting issue to ne.
When we think about 120, it's a different kind of
crimnal offense. It has a different culture,
and |"mwondering if there's a cause and effect
here. |Is there any way we could wite 120 that

woul d work on the cause, that woul d make an
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i mpression on primarily the young soldiers, as to
what the appropriate conduct woul d be?

|s there a connection, or is that too
renote to work?

CDR MAKSYM | have to tell you I
think that -- | have to make sure not to apply ny
new y-found profession in the semnary to ny
former profession. You know, it's a very | oaded
guestion, and it's a question that tal ks about
what's happened, you know, with the social fabric
of our society, which I'Il not touch here.

| would sinply say that | think the --
it gets back to the Dean's question a little bit.
| think any rewite of 120 or any approach to
120, whether it even goes to sonething as
conprehensive, sir, as you're referencing, has to
be | aser-1|ike.

It has to be very limted, and it has
to make it as easy for the trial judge as
possi bl e, you know, so that the lawis
crystalline, and so that we're no longer in the

position where, you know, judges are literally
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maki ng | aw as we go al ong.

| think what you're asking for,

Col onel, would be -- | know what you're asking,
but I think it gets -- | think the statute

already is bigger than it should be. | nean |
think we're trying to -- we're trying to cover

everything with 120, and | think that's been a
criticismof the way 120 was rewitten.

| don't know if there's a way that
t hat can be done. |I'mmnot -- | don't think |I'm
smart enough for that.

MAJ GEN(R) WOODWARD: Am | the only
one stupid enough to know what you are getting
at, | nean to not know? | apol ogi ze, but | have
to junp in so that | understand it.

COL(R) SCHI NASI: Ckay. Let ne nmake
it alittle nore neatier.

(Si nul t aneous speaki ng.)

COL(R) SCHI NASI: There's a
fascinating connection in the mlitary justice
syst em bet ween conmanders and all kind of

di sciplinary problenms. It's unique to the
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mlitary. The comrander has all kinds of
responsibilities with respect to the soldiers
that he or she is responsible for.

A lot of that is educational. A |ot
of that is cultural. A lot of that is val ue,
hel pi ng them devel op, hel pi ng them becone better
soldiers, sailors, airnen and marines. |It's a
very conplex mx. You could only understand it
when you see it done. | could talk to you about
it for hours; it wouldn't work. You actually
have to see it being done, and what |'m wondering
i s because Article 120 deals with a special kind
of crimnal behavior, if there was a way to wite
the statute in such a way that commanders coul d
use it as an educational vehicle, because it was
| aser-1i ke, because it was clear, because it was
under st andabl e, to help young sol di ers and
sail ors and ai rnen understand what's expected of
t hem

| think a lot of tinmes we kid
oursel ves that when there's a decision fromthe

court, everybody knows what happened and so
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everybody adjusts their behavior. That doesn't
work. That's not what the law is about. But in
our system where you have conmanders i nterested
in the evolution and devel opnent of their
soldiers, could we wite a statute that woul d be
nore effective in getting their attention, as to
what they can't do?

Because if you have 18-, 19 year-old
Servi ce nenbers, their judgnent, their val ues,

their experiences really haven't devel oped yet.

t hat way?
CDR MAKSYM | just would quickly
point out, | want to give it to my coll eagues,

but 1'd just quickly point out we're already

that 19 year-old age group. You know, | think
we' ve got to be careful so that we understand.

think we too often believe that this is between
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COL(R) SCHI NASI: Does that hel p?

MAJ GEN(R) WOODWARD:  Yeah, except the
denogr aphi cs of the perpetrators don't fall into
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the 19 year-olds on a date that, you know, have
sexual relations and there's a m sunderstandi ng.

If you look at the statistics, it's
nore often a md-level NCO that is responsible
for the -- as the perpetrator, and they very
clearly know what's right or wong, and generally
t hey have nore than one victim

COL(R) SCHI NASI: There's an
interesting issue with a training assignnent and
with the trainers, that's true. But if you | ook
at the responsibilities of the victins and
perpetrators, and hel p educate themas to what
their responsibilities are, the lawis one way to
do that. | don't think the current Article 120
has a prayer of doing that.

CDR MAKSYM | don't know if that's
ever going to happen with the confines of a
statutory education. |It's already happening
right now out there with a lot of the sexual
assault prevention training that's going on
across the Fleet. | can tell you in Japan that

was very conprehensive training.
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Soneti mes, though, it actually would
make it al nost inpossible to find a fair group of
menbers, because they woul d be so convinced that
their duty was to convict, based upon accusation
al one, that that becane a two-day jury sel ection
process.

So | think we're, you know, that it's
al ready an active aspect. General, | would
sinply point out that, you know, we have a | ot of
cases where, you know, it's chief petty officers,
senior chief petty officers, naster chief petty
officers that are the accused in these cases. So
sadly, your point's well taken.

LTCOL(R) WARD: To answer your
guestion, | don't think there's a way. | nean
|"ve heard the expression, you can't legislate
responsi bl e behavior. You can crimnalize
r epr ehensi bl e behavi or or whatever the other word
was. But what you're describing is everything
above that line, and that has to cone through
educat i on.

That has to cone through a culture
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that's built around the positives, training.
This is the goal, this is -- this is the way to
treat one another. This is respectful behavior.
This is what we expect, and when you drop bel ow
t hat, guess what, you know. You go to jail.

So | don't think there's a way to
acconplish that through witing a statute.

COL(R) ORR | think there may be, but
it probably won't be in our lifetinme. You know,
set out your standards, and eventually over tine
people will figure out that if I do this, bad
t hi ngs happen to ne.

You' re never, never going to elimnate
this 100 percent. | nean if there was an easy
answer, we wouldn't be here. | nmean -- but
that's no reason not to try. Mke it as clear as
possi bl e; make it workabl e so peopl e understand
that there are very clear conseguences to
behavi or that we believe is prohibited and not
accept abl e, and generally what happens is they
have to choose anot her profession when this is

over w th.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

But if you're going to wear this
uniform if you' re going to wear the nation's
cloth, this is howyou will act. And that's
about as good as it's going to get.

COL(R) GRAMMEL: Col onel Schinasi, |
think |I understand your question. Wen | was a
young captain and trial counsel, | thought what |
was doi ng woul d have an influence on the way the
young sol diers acted, because they would | earn
fromit.

| think the answer's no though, and I
base that on reality now, and what the sol dier
| earns now i s not what happens, it's not what's
in the UCM], it's not what happens in the
courtroom It's what they |earn at these
trai ni ng sessions.

Unfortunately, they learn the wong
things at the training sessions. The training
session | went to on sexual assault, the
i nstructor said that if soneone has drunk any
al cohol at all, they cannot consent, and dead

serious. Then soneone asked, a young sol dier
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seriously asked what if they were both drinking?
Well, the first one to go to CID was raped. Dead
serious.

And soneone said to a bunch of |awers
in the audi ence, soneone said well, that's not
the way it is. He said yes. At Fort Belvoir,
that is the way it is. So it's |like, you know,
unfortunately what's in the UCMI, what happens in
the courtroom doesn't get down to the soldiers
and it doesn't have that effect.

| think when this issue started to get
| ight, and people were trying to fix the problem
there was different areas we could focus our
efforts and fix the problem One is down at the
ground level with the culture. Fix the culture,
and then another area is responders. Fix how
people deal with it when it comes out.

Then the last area is in the
courtroom Fix what happens in the courtroom
may be -- | know |'m biased, but that |ast piece
does need to be fixed. But we tried to fix it

where it didn't need to be. The end result was |
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think we ended up with probably fewer convictions
t han we woul d have had if we had kept the old
t hi ng.

But that's water under the bridge.
We're dealing with what we have now, which is
totally different. So I don't suggest we go back
to the pre-2007, but | really do think what
happened was we focused sone way that wasn't
br oken, because people there were -- whether it
was an NCO or a young soldier that had sexual
activity with someone who wasn't consenting, by -
- and force or constructive force, they were
convi ct ed.

Fel ons were convicted. Wat happened
in court was right. Soldiers that shouldn't have
been convicted weren't; the ones that should have
been convicted were, and it was handl ed. The
ot her areas, the culture probably did need to be
fixed. I1t's a nmale-dom nated culture or was at
| east, and that did need fixing. Are we getting
there? Yes, we are. Responding, connected. It

wasn't handled well when it first came up. So
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those are fixes they have --

Now some of those have perhaps
positive influences or consequences in the |ater
part of the trial, because the panel nenbers cone
fromthe culture. So if you fix the culture,

t hat does have an influence in the courtroom
because the panel nenbers are the ones making the

ul ti mat e deci si on.

But | don't think we needed to change.

Again, | know |I'm biased in that area, but those
are ny thoughts. Thank you.

ACTI NG CHAI R HOLTZMAN:  Col onel
Schwenk, do you have any questions? Ceneral
Wodwar d.

MAJ GEN(R) WOODWARD:  When | went
around the Air Force and tal ked to a huge nunber
of airmen in focus groups, one of the things I
found that was the biggest problemwas the huge
bias out there that a | arge percentage of these
are fal se accusati ons.

| think that was reinforced by going

to court and getting -- not getting a conviction.
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In their mnd, that didn't mean that the accused
was not guilty; that neant the accused was

i nnocent and the accuser was guilty, and that was
a -- | believe was a very detrinental effect on
our ability to deal with the real problem which
is get to the culture, take care of the victins
when sonet hi ng happens, and to deal with things
properly.

So I guess what |I'mtrying to get at
it is, do you think there's a way that we can get
to this, as we had tal ked about, where you can
differentiate the different nunmber of sexual
assaults that are out there, and put themon the
spectrumcorrectly, so that we are actually
taking the right cases to court, so that we have
a better |evel of conviction, but we catch sone
of the mnor offenses at a nore mnor |evel? |
nmean is there a way that any of you see to do
that nore effectively? Did | articulate that
correctly? | don't know.

COL(R) GRAMMEL: | think you put your

finger on sonmething, is, there's a push now to
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just push everything to trial and let it be
decided at trial. There's two different goals
that | think are mutually excl usive.

One is pushing everything to trial and
let it be decided in a courtroom and the other
I s have a respectabl e percentage of convictions
of the ones that do go to court. Because if
you' re pushing everything wi thout screening it
early on, logically you' re going to have a | ower
conviction rate of what does get into the
courtroom

There is -- there is a fear by
commanders and prosecutors to not push things
forward that ten years ago they wanted to push

forward. That's just a fact, and | think it's

bad -- this goes broader than sexual assault in
the mlitary. | think conmmanders are beconi ng
nore hesitant in making hard decisions. | think

that m ght have a negative inpact when they have
warfighting to do, because they're not -- they're
| earning not to nmake the hard decision when it's

right, and they're just pushing things off when

Neal R. Gross and Co., Inc.

217

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

218

t hey shoul dn't be.

So | don't see how you can have bot h,
pushing nore things into the court and then
getting a higher percentage --

MAJ GEN(R) WOODWARD: Can you do it by
giving them nore options? | nean because
everybody just wants themto take action, |
think. So is there a way to give themthe
ability to take action that --

COL(R) GRAMMEL: Sure, and that
happened in the past. And | think the Speci al
Victinms' Counsel programgoes to that. | felt
one way it mght go early on was that m ght hel p,
because if it's an experienced Special Victins'
Counsel, who's been trial counsel, defense
counsel or both, you can usually give a good
estimate on what's the |ikelihood of success of
conviction with this case?

And you can give good, honest advice
in that victinis interest, which would nean
sonetines if there's not a good chance of

conviction, don't go forward, because you're
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going to feel like you said. He's going to be
found not guilty because it wasn't proven beyond
a reasonabl e doubt. Well she's going to fee

| i ke he's innocent, she's wong, and that's not
it at all.

But if you have a good estimate, they
can make correct decisions. If | have two
daughters, and if one of them had experienced
sonet hing that the chance of success of
conviction was |ow, ny advice to ny daughter
woul d be don't go forward. | know what you're
going to go through, and you just don't have a
chance. That doesn't nean | don't believe you.

So I think the Special Victins'
Counsel could help in the screening process. |
don't see that right nowin the Arny. But so the
answer is could we have other alternatives?
Sure. |If sonething didn't have a burden of proof
of beyond a reasonabl e doubt, then you could go
t hat route.

In the past, people were given other

disciplinary actions. But | nmean when we have
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all the offenses still have to be proven beyond a
reasonabl e doubt, that's something I don't think
we're willing to give up.

CDR MAKSYM General, 1'd have to
start with the prem se of your question, which
was, you know, are false allegations always --
you know, there is that nyth out there that, you
know, there's a ton of false allegations. Sadly,
there are a decent nunber. |'ve seen them

|"ve been in md-trial as recently as
| ast sunmer in Japan, where a young | ady wanted
to get to San Di ego, and the Navy has a policy
that if you make an allegation, you' re going to
be shi pped out. She didn't Iike Japan. She
perjured herself, and this young nman's life was
thrown in utter disarray, only to have her
wi thdraw, admt finally to the prosecutor on the
eve of testinony that the whol e thing was
nonsense and horse pucky, and the young nman never
really gets his life back the way it was.

Are there a trenendous nunber of

t hese? No, but there shouldn't be one. The
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m nute you have one that's substantiated and you
don't nmake an exanple out of the fal se
conplainant at the tinme, and the decision at a
political level is nade, oh boy, we can't touch
that person, let it go, that takes all the
credibility out of the system and knocks the
stuffing out of it.

MAJ GEN(R) WOODWARD: So they didn't
hol d her account abl e?

CDR MAKSYM  Certainly not, and that
woul d be the first thing. The second thing would
be and why not? That gets to your second tier of
your question, and | think what the Col onel very
strongly asserted, ook at the fate of flag and
general officers who have exercised real
discretion. |It's called retirenent.

You know, this has becone so
politically charged that the ability for a flag
or general officer to really get into the guts,
nmud, bl ood and beer and dirt of one of these
things is near-inpossible to do anynore, because

there's so nuch pressure, as the Col onel pointed
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out, push this forward. Let this be resolved in
t he courtroom

| was in private practice for eight
years. | have broken service, and | have to tel
you, as soneone who dealt with DAs all the tine,
| would argue to you the mpjority of mlitary 120
cases, your local major city DA would never take
to trial because they're tough he said/she said
cases, and it would kill their conviction rate.

So we have to bear that in mnd. One
of the reasons our conviction rates are so | ousy
I s because we're taking stuff to trial, as you
know, Navy prosecutors, Marine Corps prosecutors,
Air Force prosecutors and Arny prosecutors are
taking things to trial that in the civilian world
woul d not be brought to trial. That has to be
cont enpl at ed.

Finally, so | think the Colonel's
point is very well taken, and the prem se of your
guestion is well taken. The need for real
screening, but | don't think the real need for,

the acute need for real screening of these cases
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can happen in the environnent we find ourselves
i n.

So I would just say frankly, as
hesitant as | amto say this, |I've kind of been
won over by the school that having the officer
exerci sing general court-martial jurisdiction
i nvolved in deliberative processes of these cases
is a thing of the past.

That nmakes ne feel sad to say that,
because | think sonme of these flag and general
officers are brilliant. | used to work for
Adm ral Tracey on the anthrax issues, and she's
on the JPP. But | just think those days are
gone.

LTCOL(R) WARD: Well, I'mafraid
| ost track of the original question. Yeah, it's
hard. The dangers of | ooking anecdotally,
whether it be a case, you know, a few cases that
| sawin the field, and there's so nuch that |
didn't see.

The only thing | would say that I'm

confortable with is that in the change from being
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a prosecutor before the first, you know, the ol d-
old, and being a trial judge with the new- ol d,
and then seeing both the newold and the new new
at the appellate level, is that just in ny little
limted mcrocosmof the cases that | saw, | have
no way of knowing if they're representative
across the whole or not, was that there were
cases that | was surprised to see go to trial and
result in convictions.

It wasn't just he said/she said. It
was he said, she said and what's happeni ng nore
and nore and, | saw this on the Court of Appeals,
he said he said, she said she said. So we were
seeing a lot nore of those cases. But there were
the typical things that caused problens, nultiple
prior statenments, other -- sonetines sone
physi cal evidence that was inconsistent.

O her things that typically years ago
a prosecutor would say there's just -- there's no
way this case gets to a conviction, because of
all these other factors. And at sone point,

there's an ethical obligation not to take a case
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totrial. | did see cases, as recently as a year
ago, that | was really surprised that this case
resulted in a conviction.

Now what does that nean? | don't
know. | nean there's plenty of other cases, you
know. W obviously, we don't see themif they
get an acquittal. So | didn't pay a whole | ot of
attention to what was going on outside ny office,
in the cases that we worked on, but | was
surprised in nore recent years, that the
probl emati c cases with those tough issues that
were going to trial is a good thing, because they
st opped being cast off because they're
probl emati c cases.

But they're resulting in conviction
nore and nore, and these were cases that ten
years before | would have expected juries to
acquit. So | saw that as sonething that well,
we'll be careless with the narrative that was
outside ny world, which was in the mlitary,

t hese cases don't get prosecuted, and if they do,

they all result in acquittals. | just didn't see
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that, and I don't know what that really neans in
t he bi gger show. | hope that answers your
guesti on.

COL(R) ORR  Yeah. Fromny bench, |
was heavily involved in the cases at the Acadeny
way back when, and as the Col onel said here, part
of the issue on that was those cases were turned
down by a local prosecutor, tried by the Ar
Force. Sone of them were convictions, but by the
time they got to the appellate process, they
couldn't withstand the judicial process of
actually finding any facts to substantiate them

The unfortunate thing is the folks
that were relieved and noved and reassi gned
ultimately ended up being right. | nean it
didn't help them but it also really ended up
bei ng right.

| didn't see a ot of false
accusations or anything like that, but sone cases
are just tough to prove. Not that they didn't --
they're just tough to prove, and in this

environnment, it's very hard for sonebody in the
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mddle to turn the process off before it gets all
the way up to an appellate court or to our
appel l ate court, when they say there's nothing

t here.

MAJ GEN(R) WOODWARD: And you don't
see a way to deconstruct 120, so you have nore
options that nmakes that nore viable --

COL(R) ORR No, it's not the |aw
It's, you know, what do you do with the |aw
that's there. You know, the tools are there.

Can you have a senior officer or a
m d-1 evel staff judge advocate say, boss, this is
just not going to make it? But what ends up
happening is nope, we're going to an Article 32,
and it just keeps going. How do, you know, how do
we get control of turning that switch back on?

ACTI NG CHAI R HOLTZMAN:  Gener al
Schwenk

BCEN(R) SCHWENK: Thank you. Let ne
return to Dean Anderson's question, where we
t al ked about whether we need to -- whether we

shoul d anend 120 or not, and all of you thought

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

228

that a |laser-like approach that ended up with a
nore wor kabl e statute was -- woul d be hel pful and
doabl e.

Let's go the other way. |'msure with
really smart people, with all the experience they
have here on the Subcomm ttee, we can nake
recommendations for a laser-|ike approach that
woul d make the statute nore workable and the
menbers of the JPP can come up with those
recommendati ons. Unfortunately, as you know, we
then | ose control and who knows what happens at
t he ot her end?

So assum ng that, you know, having
seen what happened in the 2006- 2007 situation,
we're a little reticent. | think that was one of
t he reasons that the Dean asked the question. W
were a little reticent about whether we want to
open it up for laser-like small changes and ri sk
sone ot her change.

Let's ook at the statute as it is,
and is it workable? | nean we | ooked at it, and

| think our general consensus in the discussion
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we had today is, boy, there's a |lot of parts of
it you just shake your head at. But that doesn't
mean it's not workable. It nust neans there's a
| ot of places where you shake your head.

O is it so shake your headabl e that
we really do need to do a | aser-Ilike approach and
fix it? Were do you come down on that?

CDR MAKSYM CGeneral, | think unlike
its predecessor, it is legally palatable to
mai ntain the statute.

BCEN(R) SCHVWENK: And do you choke on

yoursel f saying that or not?

FEMALE PARTI CI PANT: It looks like it.

(Laughter)

CDR MAKSYM  Well, General as you
know, |I'm fundanmentally a good lad. 1'Il go
along with --

(Si nul t aneous speaki ng.)

CDR MAKSYM  Look, | think this goes
to what | was probably frustrating the Dean with
alittle bit, intrying to answer her very sound

guestion, which was | really do think that if
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you're -- if you don't have experienced judges,
you can't sit there, interpret a statute and fix
it on the bench.

So you' Il have these coll apses, these
appel l ate coll apses that will cone along. | can
only speak to the sea Services. Wen | see guys
| i ke Quincy Ward goi ng away and Chris Rei sneyer
pretty soon and Dan O Tool e's gone, and even this
hunbl e creature testifying in front of you, he's
gone, | don't see a big heavy bench com ng up,
because career-w se being a judge wasn't the
right thing to be.

So you're not going to get that damage
control that we had a few years ago, when we
saved the statute, forner statute fromitself.

So I think the nost conpelling reason General,
and Dean, back to your old question, is the nost
conpelling reason to go in and fix it is because
t he mechanics within the uniforned Services are
no | onger on duty.

Maybe that's a reason you kick it back

and say, okay, we're going to make this thing
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i di ot -proof, and here's how we're going to fix
it. So you know, if the Services continue to
create judges and have them serve for two years
and replace themw th another jurist, that guy
can conme in. He can fix it or Gale can cone in
and fix it.

So that would be ny reason for going
in. Short of that, | think if you had an
experienced bench, you could fix it.

BCEN(R) SCHWENK: So | take that as a
"you need to fix it"?

CDR MAKSYM  Yes.

LTCOL(R) WARD: Well sir, if the
choices are leave it alone or nmake these changes,
but there's an unknown there of where the changes
m ght go.

BCEN(R) SCHWENK: | nean | guess the
guestion is if we |leave it alone, what happens?

LTCOL(R) WARD: | think we can survive
on that. | nmean --

BCEN(R) SCHWENK: You don't seem

overly happy to say that.
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LTCOL(R) WARD: The problemis that
there's just always the tendency, and this is not
-- 1 mean this is a mlitary court, but just
al ways, just sonetinmes, just kind of |leave it
alone. That's a hard thing to do. By nature,
we're just so -- we just keep tweaking, doing a
little bit there, alittle bit there. That's a
hard thing to do.

The | ess conplicated, the better.
Consi der who winds up at the end of this, you
know, menbers, and | think leaving it alone is an
option that should be considered. It hasn't been
t hat 1 ong.

BCEN(R) SCHVWENK: Col onel Or?

COL(R ORR Umm 1|'d say we can | eave
it alone. Mnor nodifications, but | believe the
deci sions that you want -- | nean | just prefer
consistency and reliability. Everybody knows
what the rul es are when you show up, what the
defenses are and so you don't have, you know,

di fferent outcones just because on Tuesday, one

person got tried, but on Wdnesday anot her person
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got tried for the sane thing.

BCEN(R) SCHWENK: And right now
there's a problemw th which defenses are
accept abl e?

COL(R) ORR  Yes, because that's the
problem That's correct.

BCEN(R) SCHWENK: Col onel Grammel. By
the way, | appreciate your comments earlier that
you | ooked at the 11 issues that Representative
Hol t zman and crew gave us, and you said you had
sonme thoughts. |If you could drop them off,
because | don't think any of us are going to ask
you to please go through your 11 conments.

(Laughter)

BCEN(R) SCHWENK: And for the other
three of you, if you have any thoughts on any of
the 11 or all of the 11 and you want to zap them
into the staff, that would be great, because I'd
| ove to go over them Thank you.

COL(R) GRAMMEL: General, | appreciate
if Article 120 was not changed, then we woul d

survive. Wat would help the survival rate is if
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(Si nul t aneous speaki ng.)

MALE PARTI CI PANT: It's not an
exi stential --

COL(R) GRAMMEL: If the Joint Services
Committee did its job.

BCEN(R) SCHVWENK: You nean the Joint
Services Cormittee with one full-time person and
everybody el se part-tine.

COL(R) GRAMMEL: Right, and maybe they
need nore staff on the Comm ttee, because there's
been no executive order inplenenting the 2012
statute here in 2015. What could happen is the
changes that | think should be made, those coul d
all be done by executive order and possibly with
an Air Force nodel.

And what it would do is it would nmake
-- it would give us consistency across the board,
across Services and everything. It could answer
guestions. There's sone unanswered questions
right now that a change in statute coul d do.

So | think all the changes that |
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t hi nk shoul d be nade could sinply be done by
executive order. | know that the Joint Service
Committee is extrenely busy, and | know what
woul d probably happen is this is so conpl ex, they
probably couldn't conme up with 100- percent

sol uti on.

So what happens is we just never get
any solution all around the board. So the judges
were having to go with the bare statute, and
t hen, you know, inplenent it thenselves, which
was added to the chall enge.

BCEN(R) SCHWENK: Ckay, thank you sir.

ACTI NG CHAI R HOLTZMAN:  Prof essor.

PROF SCHULHOFER: Yeah, | have three
guestions. The first one I'mgoing to put out is

BCEN(R) SCHWENK: You're allowed three
guestions?

(Si nul t aneous speaki ng.)

PROF SCHULHOFER: | have one questi on,
just one, but it has three parts.

(Laughter)
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PROF SCHULHOFER: The first part, |I'm
just going to ask you, maybe you could enail us
your reactions. | don't want to take nore tine
with it. But you nentioned that with respect to
i ndecent conduct, and | was wondering whether you
t hought that term should be |eft undefined, or
whet her you had sonet hing specific in mnd that
shoul d specify it.

| know -- | don't know if there's
actually a simlar decision, but there's been
sone tal k about a case, | think from Turkey,
where a Service man brought -- a sailor brought a
civilian male fromthe city back to quarters and
had sex with him and was prosecuted, | think,
under 134, and it was held to be conduct inim cal
to the Service, in what seened to be just
reinventing the prohibiting on sane sex
rel ati onshi ps.

So there woul d be a concern about
whet her to, you know, |eave that undefined or how
to define it. But perhaps that |lends itself nore

to email or sonething afterwards. What may be
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nore general here, these two are related. One is
for all of you, do you find -- did you find in
your experience on the bench that panel nenbers
general |y understood your instructions, or did
you get a sense that they were having trouble
under st andi ng what you read to them and how t hey

expl ai ned the of fense?

The second is perhaps related to that.

| think there's sone sense that |eaving 120 al one
perhaps is survivable or pal atable, but sonme of
the i npetus for change, | think, cones froma
perspective of people who feel that 120 is
basically grounded in the idea that rape and
sexual assault are forcible conduct.

And to the extent we're trying to --
sone people feel we should communi cate a nessage,
that the essence of the offense is just a
di sregard of soneone's preferences, disregard or
| ack of willingness, whether or not there's sone
aberrational force or extensive force, that that
shoul d be the concept of the offense.

Leaving 120 in place m ght be
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wor kabl e, but it would be -- it would be
reaffirming -- | guess | should put it as a
guestion. Wuld leaving 120 in place tend to
reaf firmthe conception that panel nenbers nmay
bring to a trial, which is that rape and sexual
assault are forcible offenses?

CDR MAKSYM |'d sinply argue,
starting fromthe bottom that | don't think
creating a new statute, much akin to the answer
we had to Col onel Schinasi's question earlier, is
goi ng to educate anyone on anything. | just
don't -- it's not going to get to the Fleet.

Al'l they're getting right now, as we
di scussed earlier, is a very one-sided training
process, which is passing down a | ot of
m sinformation, which is hurting our ability to
pick froma fair venire.

On your second question, do panel
menbers understand. You know, | presided over
hundr eds and hundreds of cases literally, and
sonetines -- these were always the toughest

cases. Wen you form-- | |earned over tinme to
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try and formny instructions as far away fromthe

ver bi age of the statute as possi bl e, because they

were | ost.

But if |I carefully reigned themin, it
was very doable. They would -- they'd be waiting
for things which the new -- |ike on consent and

matters such as that, that the new statute
doesn't give them and that was disconcerting to
menbers soneti nes.

PROF SCHULHOFER:  Thank you.

LTCOL(R) WARD: Your first question,
| believe, was do we need to define, assum ng we
| ook at a way of addi ng i ndecent conduct or
sonething like that.

PROF SCHULHOFER:  You can skip that.
W won't get into that.

LTCOL(R) WARD: kay. As far as the
menbers and their understandi ng instructions, |
mean | certainly had ny doubts. | think the hope
is, of course, that we're giving themthose |ucid
si gnposts that they're supposed to be. But |

think they go in there and they kind of |ook at
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it and they just pick an instinctual reaction to
it.

If it's an issue of consent, they're
| ooki ng at the behavior of the victim They just
go in there and say, does this narrative that |
just heard, does this jibe with nmy sense of
whether this was a willing participant, soneone
who was i ncapabl e of nmaking that decision, and
then they apply the sanme thing to the accused.

So | nean that's why |I'malways in
favor of less is better. The |ess conplex the
statute, the shorter the definitions. One
exanple is the definition of consent. Wy do we
need the word "conpetent person"? You know,
that's just -- it's just kind of put in there,
and it canme fromthe Benchbook instructions on
t he new ol d.

But you know, | don't know that that's
hel pful to them when you | ook at the rest of the
definition of consent, because you give them
this is what consent is. This is what the

context, consent is not, you know, and then | ook
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at your facts and nmake a deci sion.

But introduci ng that second phrase,
"freely given agreenment by a conpetent person,”
now t hey' re thinking about conpetent. Well,
who's conpetent, 18? What does that nean? W
know t hat conpetent has a different, you know,
for us. But for the lay person, who knows? So |
have ny doubts. That's why | think that the
sinpler, the better.

PROF SCHULHOFER:  Col onel Orr.

COL(R) ORR  Yeah. 1|'d have to say
nost of the juries that |'ve been involved wth,
t hey understand the instructions. Do they always
followthe law? No. | think they go with their
gut, and sonetines they nmake the tough choice
that | heard you, Colonel, but this just ain't --
this is not right. W're going to do right by
this kid, either one.

So | nean the fact of the matter is if
we can just make them as clear as they should, so
that they understand the decision they're making,

| think we've done our job.
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COL(R) GRAMMEL: M experience with
the court menbers has been that they have
understood the instructions, even when they're
very conpl ex and convoluted. You know, | like to
watch themand if they have a quizzical | ook on
their face, I'll stop, repeat it, you know, see
what they're confused about and then go forward.

But what | base that on is not their
| ooks when |I'mgiving themthe instructions. But
when they conme back with the verdict, sonetines
there's several offenses, including the |esser
i ncl uded of fenses. There's exceptions and
substitutions by variance. And | |ook at what
they did and conpare it to the evidence that cane
out intrial. Usually | was inpressed by how
wel | they understood the evidence and the | aw and
then they applied it.

There was one of the two rare cases
where | think that m ght not have happened. But
| think the court nmenbers, they are able to
understand. | think our court nenbers are -- |

think in civilian juries, but it's just they're
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nore educated and they're used to tough
deci si ons.

So | don't think that's a weakness in
the mlitary justice systemat all. As far as
anmendi ng the statute and whether that sends the
ri ght message about what sexual assault is or
isn't, | think that is a factor in nmaking
amendnent s.

You know, a good exanple you
mentioned, | think, in one of your papers, or
perhaps it m ght have been an enmil about -- also
| think last August to the JPP, you tal ked about
within the definition of bodily harmis
essentially an offense by itself, which is, if
there was no bodily harm we still have a crine
if it's not a consensual sexual act or sexua
cont act.

In the Article 120, between 2007 and
2012, that was a separate crine. It was called
wrongful sexual contact, and it had a maxi num
puni shrent of one year confinenment. And all it

was sexual act or sexual contact, not consensual,
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and that was it.

It didn't have any force or
constructive force or surrounding circunstance,
| i ke soneone who's incapable of consent. It had
nothing else. But that's hidden in the
definition, and that doesn't make sense. One is
it's confusing, and logically it's confusing,
too, whereas if you pull it out and it's not now
sexual assault, bodily harm by doi ng not hi ng;

i nstead, it's wongful sexual contact, has a way
out because it's less cul pable than all the
others. It has a | ower nmaxi mum puni shnent.

And that will send a nessage that what
we're tal king about is all of these are non-
consensual offenses. The bottomone is just pure
sexual act, contact, plus no consent. Then on
top of that, if there are these added surroundi ng
circunstances or types of means, you know, force
or sonething else, then it increases all the way
up.

But | think that's an easy fix, a

light fix, that | think sends a nessage t hat
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woul d be hel pful that you want to send.
PROF SCHULHOFER:  Thank you.
ACTI NG CHAI R HOLTZMAN:  Ms. Kepr os.

M5. KEPROS: How many questions did he

get ?

(Laughter)

(Si nul t aneous speaki ng.)

M5. KEPROS: And ny questions, forgive
me, are very technical. | amnot in the
mlitary. I'ma civilian public defender in

Col orado, and so | cannot read this without, in
nmy own brain, referring to the statutes that |'m
famliar with in my practice.

One of the first questions | have for
you is, my take on this affirmative defense of
m stake of fact is that it's sort of trying to
deal with the fact that there's not a know ngly
mens rea in all these sex assault crines.

And | wonder, wouldn't that work, or
is there sone other function to that affirmative
def ense? Because rather than just saying, have

t he governnment prove the defendant knew the
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person was inpaired and did the bad thing, or
knew t here was no consent and did the bad thing.

I nstead we say, here's the bad thing. Now the
def endant has to put on some evidence that raises
the issue. Now it has to be an affirmative
defense. And the instructions get really, really
conplicated. |'mwondering, you know, do you
think that would work, or am|l just not
under st andi ng how the schene is set up?

CDR MAKSYM  Good question. | know
that, within the Beltway, that's about as close
to heresy as you're going to get. Look, there's
a lot of us who were saying that when the
original statute went away, and that's been the
unspoken trench fighting ground, you know, right
t here.

And | just don't think it's viable.
| don't think it would ever happen, for a nunber
of reasons that I'mnot qualified to really even
get into on the political side. | sinply would
point out | think if you brought back, | think

the answer really is to bring back the defense,
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because, | ook, |adies and gentlenen, the nenbers
are considering it anyway. It's there. And
that's what they' re naking their decision based
upon when they're in the nmenbers' room There's
not hing we can say to themthat's going to stop
them fromdoing that. So that would be ny only
way to answer that.

M5. KEPROS: Anybody else with
t houghts on that?

LTCOL(R) WARD: Well, we have had a
|l ong tradition on mstake of fact applying to
virtually any offense. So, you know, it's in the
Manual in one form Adding it to the statute,
you know, | think is a good thing. | don't agree
with the affirmati ve defense of consent.

But | just find it -- mstake of fact
is also a very difficult defense to prevail on,
because it's always going to be wei ghed
objectively. It's not just the intent or what
the accused is thinking. It's always going to be
cast in the bigger picture of an objective person

st andar d.
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So, to answer your question, would
sone of this be fixed by -- in a way, what you're
suggesting, it's a good question. |It's al nost
| i ke going back to where we're starting to shift
the focus back to what it was in the origina
statute, which did | ook at the actions of the
victimand instead of, you know, not so nuch the
actions of the accused.

But | don't knowif that would really
make a difference. And lots of tines these are
general intent crines in many jurisdictions. So
| don't know. But | think m stake of fact,
adding that as an affirmative defense, that al one
doesn't, you know, gumit up too nmuch. There's a
|l ong tradition there, and whoever said it is
absolutely right. Regardless of what you tell
themin the instructions, they're going to be
| ooking qualitatively at what both parties did.
And if they believe, they have doubt based on
what he did, it |ooks |like sonmeone naybe was
m st aken, then they mght find reasonabl e doubt

whet her you give themthe instruction or not.

Neal R. Gross and Co., Inc.

248

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

And no matter how you characterize
consent, you're |ooking at the actions or
i nactions of what the victimdid. So |I don't
know t hat noving the, shifting the focus back to
putting a nens rea requirenent in there when
there's not one is going to nmake things, you
know, better or not. But | amin favor of adding
the m stake of fact alone to the statute.

COL(R) ORR  Yeah, and that's ny
concern, is it's there. Either tell the jury you
can't consider it, or tell themthey can consi der
it. But right now, you'll leave it up to
everybody to figure out what it is, and, you
know, mens rea should count for sonething. You
know, generally, if you do sonething bad, you
shoul d be intending to do be sonet hi ng bad.

COL(R) GRAMMEL: First of all, I want
to corment on a side topic sonmeone brought up.

As far as focusing in on what the alleged victim
did at the tine, | never saw that as being off
limts, because what we have is we have an

of fense that involves two people, and you can't
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make a fair decision wthout |ooking at what the
two people were doing at the tinme. You know,
that's obviously going to be rel evant.

But as far as -- two different things.
An affirmati ve defense of consent, and then the
affirmati ve defense of mistake of fact as to
consent. | think it's a philosophical question.
Are all the offenses in Article 120 non-
consensual? And if the answer's yes, and we're
t hi nki ng, of course, because they're all non-
consensual, and therefore consent would be a
def ense.

| f the person consented, they're not
guilty of any offense under Article 120. |If
that's true, and one sentence in Article 120 goes
in and says "consent is a defense,” that wll
take care of over half of the problens that the
j udges and others are dealing with, because then
in every case we'll just say consent is -- if
it's raised. It would have to be raised by the
evi dence, and the judge makes that decision, and

it has to be proven just |like any other defense.
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But if that's true, that will take care of the
probl ens.

M st ake of fact, | wouldn't reconmmend
putting mstake of fact into the statute, and the
reason i s whenever you're dealing with m stake of
facts, you have to | ook at what facts you're
t al ki ng about .

In sone of these offenses, there's
nore than one thing that m stake mi ght be about.
It could be rape by force that was consent to the
sex but not the force, or there m ght have been
consent to the force but not the sex. And |'ve
seen it. 1've had a rape case involving S&M two
people in the S&M comunity. The guy was
convicted of rape. You know, it was a very
i nteresting case, but that's one of the exanples
where the nenbers, they followed the
instructions. It was amazing. And the person
was convi ct ed.

So what you are going to do for
m stake of fact? It's in the Manual for Courts-

Martial, RCM 916, and it has the standards. And
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al so sone of the things where there m ght have
been m stake within Article 120, the standard is
just an honest mstake in fact, and sone of it's
honest or reasonable. For consent, for all of

t he of fenses, woul d be honest and reasonabl e.

But let's say it was -- the other
person was m staken about the identity. That has
to be fraudulent. And if the accused did sone
things, didn't know the ot her person thought he
was soneone el se, then the m stake of fact woul d
only have to be honest. It wouldn't have to be
reasonabl e.

If we go into the statute and tal k
about m stake of fact, and we don't tal k about
whi ch fact we're tal ki ng about, we nay confuse
sonme people when in sone cases the standard's
going to be different. But in the mlitary, the
fol ks that want m stake of fact, they want honest
and reasonable, which is, for the prosecution,
that's not a high threshold, because that's a
negl i gence standard.

But | think if anyone that argues for
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a mstake of fact gets honest and reasonabl e,
when it's tal king about consent, they're nore
than happy with that. So ny answer woul d be one
sentence into the statute saying consent is a
defense to all the offenses in Article 120, but
not put in mstake of fact because | think it's a
little nore conplex than you could cover in the
statute. And | think the judges could handle it
fromthere.

M5. KEPROS: That was really
fascinating. Thank you. Actually, that was
real ly hel pful for ne.

| have to actually ask you one nore
guesti on, because your comrent about BDSM was
sonmet hing el se that junped out to ne when | was
reviewi ng these statutes, and | think it al so
rai ses this question about whether or not consent
is a defense to, you know, the very first way you
can even conmit rape.

|s there consensus on that, either in
case law or in practice? I'ma little concerned

that you can have people engaging in forceful yet
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consensual sexual activity and they are going to
be adj udi cat ed.

COL(R) GRAMMEL: Right, in the case
was tal king about, | gave the instruction that
consent was a defense. Consent to the force,
al so consent to the sex. Consent to either would
negat e rape, because you need both. Now, if they
had found consent to the sex but not the force,

t hey coul d have convicted himof assault. That
was a | esser included offense.

And if they had found consent to the
force but not the sex, | can't renenber if | had
a LlO But if we had this wongful sexual
contact that we were tal king about, they could
have convicted himof that. So, | forgot the
guestion. | think you're talking about -- in the
S&M that case was uni que, because what happened
was she was a nenber of the S&M community and she
was online. He wanted to get into it. He was
just starting. And she needed a place to |ive.
She noved to his place. The first night he goes

out, they engage in stuff. They didn't use a
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safe word. That's part of -- | guess as part of
the conmunity, you're supposed to.

He didn't follow the procedures, but
it's clear she didn't consent, and it's clear --
he says he thought, and it's possible, but the
menbers thought it wasn't reasonable, his
m st ake, despite the fact that everything he did
to her she had put it online, that she |iked that
stuff happeni ng.

Vell, if it's pure -- if it was S&M
and soneone consented to the force and they
consented to the sex, the way | interpret the
statute, that wouldn't be a crine. And | think
i f the Subconm ttee disagrees with that, | think
we have, you know, a very inportant difference
t here.

M5. KEPROS: Well, and that's ny
concern, because the way |'mreading sone of this
statute, | think it nakes it one.

COL(R) GRAMMEL: Makes it one?

M5. KEPROS: Makes it a crine.

(Si nul t aneous speaki ng.)
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ACTI NG CHAI R HOLTZMAN:  You can't
consent to grievous force.

M5. KEPROS: Right.

LTCOL(R) WARD: But you coul d al ways
consent --

(Si nul t aneous speaki ng.)

M5. KEPROS: -- to bodily harm But
then what is the function of the first --

ACTI NG CHAI R HOLTZMAN:  Then there's
no bodily harmif you consent to it.

(Si nul t aneous speaki ng.)

M5. KEPROS: Then what is unl awf ul
force?

LTCOL(R) WARD: You can al ways
i nstruct on consent. The problemis that we get
-- 1 think it's confusing, because if it's an
affirmati ve defense, and then even if we do away
wi th the preponderance thing that says there's
just sone evidence. But we have nmany crinmes
where we instruct on different factors dependi ng
on what the evidence raises.

So consent is always relevant to the
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force. | mean, you know, it can be instructed on
when the circunstances warrant it. But to create
this unbrella of what's an affirmati ve defense
and then I"'mnot going to instruct on it. Well,
if there's factors in there, | think that was one
of the problens with the newold statute, is that
judges felt it was hard to say, well, there's
sonme evidence of consent. |If it's a force-based
of fense, then, whether or not force is used,
consent's relevant to that, it's the other side
of the coin.

And | don't think it needs to be put
in a separate conpartnent. But it can al ways be
a note in there about the consent's rel evance.
And m stake of fact's a little different, because
that requires, to ne, you know, sone evidence of
what his subjective belief was.

In a case where we went round and
round on it, can you consider circunstantial
evi dence and nake the | eap that he was aware of
that? You know, there's no statenment to police,

there's no testinony on the stand, there's no
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statenments from another party or any adm ssions.

So can you have m stake of fact when
it's just circunstantial evidence, and he was
there so you assune that he woul d have known t hat
a reasonabl e person mi ght have a m staken belief.

So | actually | ook at m stake of fact
differently. | think it does need to be an
affirmati ve defense, but | think you could al ways
have consent defined, and it's relevant and you
could be instructed when it's raised on virtually
any of these offenses.

LTCOL HHNES: And | would note that's
i n the Benchbook, right?

LTCOL(R) WARD: Yeah.

(Si nul t aneous speaki ng.)

LTCOL HINES: -- there were sone
guesti ons before lunch today about is our
statute, is consent part of the statute? And I
think one of the answers to that is, if it's
raised. It's in the Benchbook. That's it. The
Benchbook instructions are at Tab 4. But if any

j udges want to --
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LTCOL(R) WARD: They're in the
Benchbook, but note that for this one crinme, how
many pages is that section of the Benchbook?
Fifty-five?

LTCOL HINES: There's a boilerplate.
When it's raised, if the judge determ nes consent
has been raised by the evidence, there's a
boi l erplate instruction.

LTCOL(R) WARD: That tells themto
consider all these questions.

LTCOL HHNES: And the idea is that
it's not really a defense -- and correct ne if
l"mwong. But the ideais it term nates the
causal link between what the governnent has
alleged, i.e., force for -- or whatever the
governnment has alleged is the nethod by which the
accused has conpl eted the sexual conduct.

Consent is relevant for the nmenbers on
t he question of whether the governnment has proven
t hat beyond a reasonabl e doubt. And you instruct
on consent, and then the nenbers determ ne, well,

if we find there's consent, then that term nated
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t he causal link and so there was no crine
conm tted.

PARTI Cl PANT: The problemis the
instruction doesn't tell the nmenbers that.

(Si nul t aneous speaki ng.)

COL(R) GRAMMEL: It tells the judge
that, but if the judge doesn't pass that nice
information on to the nenbers.

PARTI Cl PANT:  Correct.

LTCOL HHNES: But the note to the
judge is actually witten better than the
instruction to the nenbers.

CDR MAKSYM  That woul d not be the
first time, that anonmaly, that the Benchbook
i nstruction was perhaps nore el oguent than the
statutory | anguage.

COL(R) GRAMMEL: | just think that
consent is a defense to all the offenses, one
sent ence saying consent is a defense would fix
all those problems. And | don't know. Do any
menbers of the Subcomm ttee see an offense, in

120, where consent woul d not --
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ACTI NG CHAI R HOLTZMAN:  Yes.

COL(R) GRAMMEL: Wich one, ma'anf

ACTI NG CHAIR HOLTZMAN: It explicitly
says that you cannot consent to grievous bodily
harm | don't know which section that is.

(Si nul t aneous speaki ng.)

ACTI NG CHAI R HOLTZMAN: " A person
cannot consent to force causing or likely to
cause death or grievous bodily harm or being
rendered unconscious."” That's for 8 under
consent .

COL(R) GRAMMVEL: So soneone woul d be
gui lty of aggravated assault under Article 128.
But what if soneone consented -- and this happens
inreal life. People consent to force |like that
and sex. Is that rape? O is it just aggravated
assault under Article 128? | nean, | asked the
guestion wong. | should have said, does anyone
think that consent to the sexual activity is not
a defense of --

MAJ GEN(R) WOODWARD:  Yeah, under

certain circunstances. Mental disease or defect,
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physi cal disability or --

COL(R) GRAMMEL: No, no. But,
General, the way the definition works for
consent, those people aren't conpetent to give
it. So it excludes those circunstances.

So if the definition of consent is
drafted properly, and has paraneters, and
everyone that can give consent gives consent is
wel | -defined, then we can just sinply with one
sentence say consent's a defense. And that wll
be it. |If it's a conpetent person that gives
consent, is it a defense?

M5. FRIEL: So you're saying there's
a difference between what is | egal consent and
what is factual consent? So the nentally
i nconpet ent person, sonebody who's nentally
di sabl ed and has the nentality of a ten year-old,
by law we say can't consent, and they're saying,
yeah. Kids consent all the tine factually, but
we by law say that they can't. So if you can
think of that franework, it's nmuch easier to

under st and.
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MAJ GEN(R) WOODWARD:  You can coerce
me into consenting, right?

M5. FRIEL: But there's no consent.

I f you said yes --

(Si nul t aneous speaki ng.)

COL(R) GRAMMEL: -- when | marked up
the 120 that | sent ahead, | tried to do that. |
probably didn't do a perfect job, but I think we
can draw up the definition for consent to exclude
peopl e who aren't conpetent to consent, people
who are coerced, and al so peopl e who consent to
sonething that's different than they think: the
i dea, the person, the purpose of the activity.

If we exclude that fromthe definition
of consent, and we're tal king about valid
consent, then | think a valid consent would be a
defense to everything. | think that that would
resol ve over half the problens that the judges
are dealing with right now and the panel nenbers.

Wien we have confusion in the
courtroom you know who that hurts? It hurts the

prosecution. | nmean, so if we can alleviate
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confusion, | think it helps litigate the cases.

COL(R) SCHENCK: | don't see that in
your suggested anendnents to the article, and you
said the one |ine about consent. |'mjust --

COL(R) GRAMMEL: Ch no, I'msorry.
It's in (g)(8).

COL(R) SCHENCK: And my second
guestion is, mstake of fact as to consent, you
don't believe there should be anythi ng added
regardi ng m stake of fact as to consent?

COL(R) GRAMMEL: No, ma'am It's not
necessary, because m stake as to any essenti al
fact is going to be a defense already. | think
it's a defense, but it just doesn't need to go
into the statute because it's too conplex to put
into the statute.

COL(R) SCHENCK: |I'm just concerned
about the fact that Congress took it out, you
know what | nean? The congressi onal change
therefore inplies that Congress doesn't want us
to have that in there.

And so that conundrum bet ween m st ake
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of fact over here in the Manual, and the fact of
the specific changes as to Article 120 by
Congress over here taking out the affirmative
def ense of m stake of fact because of the Prather
case. | nmean, |I'mjust concerned that judges on
t he bench are going to do --

COL(R) GRAMMVEL: Yeah. Wiat is the
rule? W don't care what it is, just what --

COL(R) SCHENCK: Yeah. Wsat is the
rule, right?

COL(R) GRAMMEL: Yeah, give us the
rul e.

COL(R) SCHENCK: So that's, | nmean --

LTCOL(R) WARD: Right. But we have
affirmati ve defenses that have existed for nany
of fenses and they're not part of the statute.
That's the thing. This was the first statute,
with a few exceptions, that the UCM] had
affirmative defenses listed in the statute.

COL(R) SCHENCK: Right. Right,
because, | nean, maybe |I'm not recalling

correctly, but one of the changes had mni stake of
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fact as to consent, affirmati ve defense as to
m stake of fact as to consent, right, and then
CAAF sai d, burden-shifting, take it out.
Congress said, okay, we're taking it out, so it
was taken out.

And then now, what you're saying to
me, people on the bench are going to say "Onh,
yeah, m stake of fact is over here. W're going
touse it." I1've got to tell you, there's a
bunch of trial judges out there who probably
woul dn't do that, right?

LTCOL(R) WARD: Exactly.

COL(R) SCHENCK: | nean, they need
people like -- they need that oonph back in
somewhere. And, you know, personally | | ook
towards you as an expert. On the bench, fromthe
school, you know what | nean? | |look to you, and
| didn't see that in there. So | guess --

COL(R) GRAMMEL: Right. | just think

ACTI NG CHAI R HOLTZMAN:  Excuse ne. |

want to just try to get sone order here. M.
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W ne- Banks hasn't had a chance to ask any
guestions, and we want to try go in order.

| f you've got questions and you' ve
been ski pped over or whatever, could you just
hold them or if you have further questions, so
we can get through, and then give people a chance
to ask themlater?

M5. WNE-BANKS: | don't mnd waiting,
because the conversation's quite interesting.

ACTI NG CHAI R HOLTZMAN:  All right.

Well, if you don't mnd then, please, go ahead.
COL(R) GRAMMEL: | just thought it
wasn't necessary to put. | actually think

m st ake of fact would be a defense, because under
the existing RCM 916, it is. |If there's a
concern that people would be confused whet her or
not it would be a defense, then | think it could
go in, you know, and it would be inserted in
right after saying consent's a defense.

| just don't like -- | would say
m stake of fact as to consent, or any other

essential fact, is a defense. 1'Il tell you,
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m st ake of fact has confused a | ot of people,
because they al ways use m stake of fact, and they
don't say what fact they're tal ki ng about.

That's what we were tal king about a
little while ago. You could have m stake of fact
as to the force or m stake of fact as to the sex.
And |'ve seen cases -- well, |'ve seen people
charged with rape and they were convicted of
assault. And |I've seen people charged with rape
and they're convicted under the internediate
statute with wongful sexual contact.

So |'ve seen the nenbers cone back and
say we think there was consent -- actually, |
think they thought it was m stake of fact, as to
either the force or the sex but not the other,
and |1've seen both situations. So | woul dn't
have a problemif it went in right after consent
is a defense, to say nmistake of fact as to the
consent or any other essential fact is a defense.
| just didn't think it was necessary.

ACTI NG CHAIR HOLTZMAN: Do you have

any ot her questions? M. W ne-Banks.
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M5. WNE-BANKS: |'mnot really sure
this is within our particular jurisdiction, but
several of you nentioned the training being a
problem and if it's okay, I'd like to hear a
little nore about how you think the training --
and did you nean the training, preventive
training of troops, as to what is appropriate and
not appropriate? O did you nean training of
advocates, judges as to what the rules are?

CDR MAKSYM  Yeah. | can only speak
to the sea Services. | was referencing the
trai ning of judge advocates and jurists. The
reality is that we're dealing with a statute here
that is in nmany ways nore conplicated than is
dealt with by civilian prosecutors and civilian
jurists who have a nuch heavi er case | oad year-
round.

The case load in the Navy-Marine Corps
trial judiciary is about 300 trials by general
court-martial a year. So, thankfully, we don't
have t housands of cases in the sea Services. And

a good portion of those happen to be these kind
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of alleged offenses.

The problem and you're all very
experienced in your own areas, and as many of you
know, the problemin the litigationis, it's kind
of like if golf is your ganme. |If you don't get
out there to the practice tee, you' re never going
to be any good. And we find that a | ot at the
bench and bar in the Navy-Marine Corps.

The nore experience, the better you
do. And I'mjust concerned that we haven't -- you
know, we've devel oped, in the sea Services,
especially in the Navy, a litigation career path.
Well, it's great to have sonething we call a
career path, and we created a sinul ated one-star
admral. You know, you get the pay and rank the
day you retire. They haul your flag up and haul
it back down. And so we now have, you know, a
| eader in that way, and then we have peopl e that
are designated as litigators.

Vell, just because | tell sone
| i eut enant conmander who's had six cases that

she's a litigator doesn't make her one. So |
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t hink one of the things that we have to do, and
this really gets into a crunch issue, which is,
you know, how do we run this business when you
don't do it enough?

It's a crucial issue. And one of the
things |'ve recomended over the years is
affiliating wwth the Federal Defender Program
affiliating with U S. Attorney's Ofices, sending
our skilled litigators, or the ones we think and
presune are skilled, out to live with themfor a
couple of years at a tinme, so they can gnash
their teeth alittle bit and cone back and be a
little nore expert than they otherw se woul d.

LTCOL(R) WARD: I n ny experience, on
the training issue, there are two things. One
was the topic of consent, and good intentions
don't always |lead to good results, and the focus
being, in that training environnent, we were
trying to develop a positive culture. |It's very
easy to see where these vignettes and these
t hi ngs about, you know, al cohol and consent and

t hen you get the takeaway being, stay so far
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away, one drink equals no consent.

And then you get nenbers sitting in
t he panel box that refuse to yield fromthat.

And unfortunately you get trial judges that, you
know, are right there next to the prosecutor, try
to drag them over, you know, to get them
rehabilitated, you know. If they're going to
hold fast to that view then they're not

gual i fi ed.

That's one big one. The issue of
consent, how it's addressed during the training,
and when it's at odds with what the definition of
consent is in the Mnual.

And then second one is that sonetines
t he sexual assault prevention training will, in a
nunber of ways, address the topic of what we
usual ly call counterintuitive behavior.

They explain that people that go
through this trauma, there's no set pattern.
There's no right way to respond. Any nunber of
t hi ngs can happen, you know, whether it be

del ayed reporting. But, you know, that all gets
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| unped in the category of counterintuitive
behavi or.

And sonetimes that topic is addressed
in this training, and | think you start to see a
little bit of that come out during voir dire. So
these are kind of the issues that come up during
voir dire that are problematic, that result from
trai ning, those two.

M5. W NE- BANKS: How woul d you fix the
training to solve that?

LTCOL(R) WARD: | don't necessarily
know that, you know, first of all, I think if
they're going to touch on topics that are | egal
topi cs under the UCMI, that they need to be
accurate. That's one. So, people have to be
careful to dispel those m sconceptions, |ike any
al cohol at all. That's not what it says. Use
the definition in the Manual to do the training,
nunber one, would be the easiest way.

But then also to be nore sensitive
that these two things are going to overlap in a

courtroom and to nmake sure -- and that's really
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j ust sonething to enphasi ze through the jurists,
to make sure they understand to not, you know --
| think there's just -- | don't knowif it's just
that little mlitary drive-on, what it is, but I
was guilty of it too. But there's just an innate
tendency, | think, of trial judges, to try and
keep the person on the panel perhaps when they
shouldn't. Unfortunately, there's been a | ot of
focus on nenber disqualification in the |ast few
years anong all the Services, so | think that's
changing. But that's the other way, | think, to
address it, is to be sensitive to it.

COL(R) ORR  Yeah. | would say both.
As far as the overall training, comanders are
told to basically, to get a whole | ot of people
spun up and trai ned over a short period of tineg,
in addition to everything el se. So, sonetines
it's just an extra duty that sonetinmes comranders
feel they don't have.

Then when they realize they have to do
it, that sort of cones across as well as "okay,

|"mdoing this, but really I need you to get the
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airplanes flying." So it's kind of mxed in with
the rest of it.

The problemwi th training the
litigators is they have a nodel in the Air Force
that we -- it takes 12 years to grow a staff
j udge advocate, in other words, so you can be in
charge of something el se. Because we have so
many di sci plines, such as |abor, environnental,
claims, torts, hospital, all of those things in
there, you've got to rush sone of the folks
through all these disciplines in order to do
that. |If you spend six or seven years in the
trial, guess what? You're not going to be a
staff judge advocate and you're going to pretty
much | evel out.

So you have these conpeting interests,
those folks that want to litigate, which is fine.
But sonetines it cones at a cost. So if you have
enough tinme, noney, and resources, then of course
you can do all of it. But the reality is we
don't. So, just looking at it objectively, folks

are doing the best they can with what they have,
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but it's not a perfect solution.

M5. W NE- BANKS: So you're saying that
it's the commander of a unit that does the
training and not --

COL(R) ORR  No, no, no. Just
responsi bl e for making sure that the training is
conducted. So you have folks that this is their
first time on the job, and they provide the
training. And it's good, but it's in conjunction
with a whole | ot of other things that you have to
be trained on, and sone of it is very general.

And when you're trying to apply
specific facts to a specific case, sonetines the
concepts don't nerge together, and it's
unf ortunate.

COL(R) GRAMMEL: Ma'am I'Il talk
about the second part, the training of the
litigators or the experience. Wat happens in
the mlitary, as Colonel Or was just talking
about, is there are a |lot of different
di sciplines that a judge advocate has to do in

all the Services, and they rotate through. For
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their career, they have to be rotated through.
So they don't get a lot of tine in crimnal |aw
These are very highly qualified young nmen and
wonen, good attorneys, and they work hard and
they try hard. But if you don't get the
experience, you don't get there.

So, | don't envy the |leaders in the
JAG Corps, they have to bal ance that, and they
understand that if they kept people in nore,

t hey' d have experience, but then that hurts that
person's career if they don't rotate people
through. So it's hard, and the only way, |

t hi nk, you know, if Congress wanted to drive it
and say, you know what ?

And I'Il tell you, as someone who's
been in the mlitary justice systemfor a while,
if there was one way to inprove what happens in
the courtroom it's sinply nore experience for
everyone.

And if Congress wanted to drive that
train and say, "hey, you're going to do this,"

they could put in a qualification for counsel.
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Not necessarily both of them but the | ead

counsel has to have so many cases or years or

what ever. Then the Services would have to foll ow
suit, and they'd have to bend to make t hat

happen.

So if soneone thought experience is
our -- that is our Achilles' heel, | think the
only way you can do it is just nore experience.

ACTI NG CHAI R HOLTZMAN:  Can | just
make a suggestion? This is a subject that is way
of f our nandate. W' ve got enough
responsibilities just dealing with this one
statute. | know we'd |ove to go off the statute
and go off subject, but if you want to tal k about
it after hours, if you don't m nd, because people
still have questions about this. Yes?

M5. FRIEL: So | have a question about
the statute, about sexual assault, | guess,

(1) (A, threatening or placing another person in
fear. | have two questions about that. First,
as structured, it doesn't say fear of what. |

mean, it seens to be connected to sone kind of
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wongful action. And |I'mused to a statute up in
New York, our statute was, you put sonebody in
fear of being physically injured or kidnaped or
sonet hing of that nature or sonething, or to a
third person. And | always taught the young DAs
that you've got to ask when sonebody says "I was

afraid of sonmething," what were they afraid of?

If they say, | was afraid | was going
to get hurt, okay, we're there. |If they say, |
was afraid | was going to, you know, sonebody
wasn't going to |like ne, I was going to becone
unpopular. | mean, you heard all kinds of things
peopl e were afraid of.

And | can see, in a mlitary context,
afraid of losing your job or |osing your rank.
There are sonme things that, you know, wth
threatened or -- that would matter, and you woul d
want it to be in here. But this seens to have no
par anmet er s.

And then the wongful conduct thing is

so confusing to me, and | think in one of the

reading materials they brought up a great
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scenario. So, here's someone who's, let's say,
commander, sonebody younger. They've done

sonet hi ng wong, okay? You have a right to do

sleep with you, you won't do that to them So

about to engage in wongful conduct by not

it seenms very confusing to ne.

CDR MAKSYM  Well, 1'Il just hit on
the second point. I'ma little concerned about
it. You know, United States v. Ariana, which
presi ded over, it just got affirmed by N MCCA,
and that was a classic case under the mddle
statute in newold where a chief on a submarine
tender essentially used his office to coerce
sexual favors.

| agree with you. The question is,
there a hole there now? 1Is there kind of a --

you know, under the revision. And | just

Neal R. Gross and Co., Inc.

you're not threatening wongful conduct. You're

to fit in the way the statute's witten. Howis

this working practically, this section? Because

sonething to them You tell themthat if they'll

reporting sonething, probably. That doesn't seem
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expressed the concern, | think, that probably is
one of those | aser areas that we were talking
about that m ght need to be visited.

LTCOL(R) WARD: | also didn't see that
many cases, so |'mafraid | don't have a lot from
it. It's a good question. | hesitate because,
you know, the lawful action is to probably report

them To use that in this way, to ne, nmakes it a

wongful action. | think there's a very good
argunment for that. So |I'mnot -- certainly you
have, | think, identified a potential problem

M5. FRIEL: But you're not seeing it?

LTCOL(R) WARD: Well, you know, again,
| haven't had those cases, so | don't think | can
real |y answer your question.

COL(R) ORR  You know, we saw those
primarily in the recruiter/trai nee scenari os,
where, | nmean, the recruiters or the trainers,
once they're there, before they cone in,
basically tell them-- they're not going to hurt
themor anything like that. But they basically

tell them if you want a job here, if you want to
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conme in the mlitary in this career field, you're
going to do X

So they do X because they were scared
that they weren't going to get a job, or they
weren't going to be allowed to stay in their
career field. So there's a lot of regul ations
out there that say, generically, that they're not
there. But those are all comrunicating a threat
that put themin fear of sonething.

Now, a | ot of people would say, so
what if | lose ny job? | don't care. 1'Il just
get another one. That's where the subjective
part cones in, and it sort of does need to be
open- ended and fact-specific.

COL(R) GRAMMEL: WMa'am | think the
areas where the action that's threatened is not
wrongful, | think a vast majority of that woul d
be covered by, | think, the next round of the
Subconmittee is going to |l ook at the senior-
subordi nate rel ati onship and coercive
rel ati onshi ps.

| think alnmost all those would fall
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under those, and | think that woul d take care of
it. If we expand it beyond wongful, | think
it's hard to articulate a way that won't bring in
things we don't want to bring in.

| had a lot of drill sergeant sexual
assault cases. In some cases, and this happens,
because | had the young fenale soldiers testify
in court about it, they go into basic training,
they said, they enter into a bet with their other
trai nees about who's going to get drill sergeant
first. And it just happens.

It's not fair to the fenmal e trainees
who were coerced into relationships to treat them
the sane as people like that, that situation. |
think that situation can be handled with the
rel ati onshi ps, the per se prohibition against
rel ati onshi ps. But when sonmeone's coerced, then
we have to treat it this way.

But | think if we don't have the
action as wongful, then | think it's hard to put
a paraneter around it, because it's possible that

t he other person m ght have been the first one.
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Li ke, she cones in |ate and says, hey, if you
don't report ne, I'lIl give you a favor or
somet hi ng.

Now, do we count that as non-
consensual? No, but it's still going to be
prohibited. It should be prohibited in sonme way,
but | don't think under this subsection.

ACTI NG CHAI R HOLTZMAN: Wl |, | wanted
to ask a couple of questions. First, | guess, as
a former legislator, it pains nme to hear that
i ncoherent statutes don't matter, because | don't
know how to deal with that.

(Laughter)

ACTI NG CHAI R HOLTZMAN:  Anyway, to be
serious for a nonment, | have many questi ons about
the neaning of this statute, and | just wondered,
you know, |aser-I|ike changes, how they can be
acconplished. | don't know the answer to that.
But, | nmean, | think the issue of consent is a
really inportant one that's been raised. And
consent is in here, in the text of 120. But what

does it connect to?
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It's, like, just hanging out there.
Does it connect any one of these other actual
crimnal sections? |It's not rape, is not
connected to rape, sexual assault, aberrant
sexual conduct, abusive sexual conduct, et
cetera. So it's just out there. So, sonehow,
peopl e t hought consent was inportant, but they
didn't know how to connect it, or the drafters of
this thought it was inportant enough to put, you
know, ten lines, at least. |'mjust eyeballing
it. They're not connected to anything.

DEAN ANDERSON:  Well, it's in
120(a) (5) .

ACTI NG CHAI R HOLTZMAN:  Yeah.

DEAN ANDERSON:  It's in 120(b)(3).

ACTI NG CHAIR HOLTZMAN: 1" m sorry.
Then | may stand correct ed.

DEAN ANDERSON: So it's a termthat's
used sparingly.

(Si nul t aneous speaki ng.)

M5. FRIEL: Incapable is sonetines the

sanme as consent, the way we're defining it.
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ACTI NG CHAI R HOLTZMAN:  ExactlYy.

DEAN ANDERSON: There's no definition
of incapable that's in there.

ACTI NG CHAI R HOLTZMAN:  Ri ght, right.
So | don't consider it to be actually, you know,
whatever. | just think it's kind of unusual for
a statute to spend so nuch tine about sonething,
and not inherently connect it in sonme strong way.

The other thing that troubles ne about
this, and then of course sonme of the parts of
| ack of consent are very troubling to ne. |
don't know whether -- how you feel about them
But the -- for exanple, let's ook at (8)(C, the
second sent ence.

“"All the surrounding circunstances are
to be considered in determ ning whet her a person
gave consent, or whether a person did not resist
or cease to resist, only because of another
person's actions." WlIl, what does that nean?

Is there a burden on the victimto resist? Does
that inply that?

| nmean | haven't really parsed it
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carefully, but just reading this raised that

i ssue for ne. Are we saying to the victim well
wait a mnute. W're going to | ook at how you
resisted to determ ne -- or whether you resisted
to determ ne whether there was consent here.

So that's problematic for me. | mean
| just have to have -- feel |like | needed nore
groundi ng into what that neans. But | started
off reading the statute "A. Rape. Any person
subject to this chapter who comrits a sexual act
upon anot her person by (1) using unlawful force
agai nst that other person.™

What is unlawful force? 1s there a
| awful force that you can use, | nean, to
acconplish sex? Yeah. So, | nean, fromthe
begi nni ng, what nessage are we sending to anyone
who's reading the statute? Then if you go, of
course, if you dare, a very courageous person who
turns the page and then tries to understand, you
know, what this neans, what unlawful force is, oh
nmy goodness.

It nmeans "an act of force done w t hout
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| egal justification or excuse." Well what's that
bringing into the statute? 1| nmean all of the
sudden we're going into the world of never-never
| and. What does that refer to? How do you
interpret that? Were are we going with that? |
mean what's a |l egal justification or excuse?

So | nean to nme, just being a forner
unreconstructed, unrepentant |egislator, | kind
of have a hankering for understandabl e stat utes.
Doesn't nmean | always get them but | do have
t hat hankering. So | don't know how you dea
with that. Have you had to deal with these
| ssues?

CDR MAKSYM  Well as you know, this
was the mainstay of the problemw th the | ast
version of the statute.

ACTI NG CHAI R HOLTZMAN: Listen, I'm
not bl am ng you about anyt hi ng.

CDR MAKSYM No, no. |'msaying --

(Si nul t aneous speaki ng.)

CDR MAKSYM No, that was the mainstay

of the problem That's the battle we've been
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fighting for years now, is the |language that's
chosen, and for whatever reason it was chosen

A lot of the replacenent |anguage, or
t he | anguage that's been excised, it's alnost in
sone places that if we keep part of, you know, a
statute we had and then we drop part of it and we
add others. | couldn't agree with you nore. |
echo your frustration.

ACTI NG CHAI R HOLTZMAN:  Wel I, |'mjust
wonderi ng how you handled it. | nean just, you
know, smart instructions?

CDR MAKSYM Yeah. | nean oftenti nes,
in fact | referenced before, | think it was in
answer to Ms. Kepros' question, was you -- |
don't want to say dunmy down the |anguage, but
you civilianize the | anguage, and you nake it,
you know, discernible to the user. |It's
sonetines a very difficult task.

| wish | had a brilliant answer for
you, but I don't. | nean it's just -- that was
the yeoman's work of being a trial judge,

functioning with the last two statutes, and that
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was the problem As we referenced earlier, in
many cases we had to conme up with bench

i nstructions that, you know, overtook the
statute. So the statute wi thout them was
unsavabl e, so --

MAJ GEN(R) WOODWARD: O you have non-
| awyers on the -- as nenbers, and they don't
parse every word. But sorry.

ACTI NG CHAI R HOLTZMAN: Dr. Anderson

DEAN ANDERSON: | wish | were a
doctor, but |I'm not.

(Si nul t aneous speaki ng.)

DEAN ANDERSON: No, no, no. Just
Mchelle is fine. You're retired fromthe
mlitary, which is very interesting in terns of
your ability to speak on these issues, and tell
us about your experience in explicit ways. You
all seemto want to nmake clear in the statute
that consent is a defense to any of the charges
under 120.

But I, as | read the history, it seens

| i ke the renoval of consent where one could in
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the statute was designed to | essen the focus on
the victims behavior, and the propensity to
blame a victimfor a sexual assault.

Your position articulated inplicitly,
as | interpret it, again and again today has been
that the Services have gone too far in focusing
on sexual assault, that the environment is toxic
and bi ased agai nst the accused, that there is
one-si ded and m sgui ded sexual education, that
there -- at tines at |least, that there is a --

t hat commanders have lost their ability to --
well, they're at |east nore hesitant to nmake hard
deci sions, and that there's this inexorable
novenment toward Article 32 hearings, even if the
facts don't warrant it.

"' mwondering, it's fascinating for us
to hear this perspective, and please tell nme if
|'ve m scharacterized your perspective. It seens
to me that the mlitary continues to | ose the
public battle on sexual assault, in ternms of how
fol ks perceive what's happening in the mlitary,

which is very different than your perspective.
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Many wel | -read peopl e believe that
their bias runs exactly the opposite way, or
continues to run exactly the opposite way, in
terms of howthe mlitary | ooks at these cases.
So I'mwondering why is there such a disparity
bet ween how the public still understands the
mlitary in these cases in your perspective, and
what does that nmean, do you think in terns of how
we shoul d respond?

| nmean the existence of the JPP or the
exi stence of the Panel is in response to a public
outcry, that the mlitary has not done enough and
failed to respond to bias against -- systemc
bi as by the way, to the experience of victinmns.

It seens to ne that y'all are telling
a very different story, that the pendul um has
swung too far the other way. |If that's true, and
if I"mcharacterizing that accurately, what do
you think that nmeans in terns of how we shoul d
respond in our deliberations and our
recomendat i ons?

CDR MAKSYM Well, let's just start
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with the term nol ogy you used, the victim How
do we know? W don't know until the jury cones
back in and tells us whether she's a victimor
he's a victim or alas not. | nean it's -- when
you have your venire going to mandatory training.
But this training isn't, oh, this is a bad thing.
This training is some of this nonsense of if you
take one drink, you can't consent to anything.

And this has becone, you know, we've
cone very close to tilting the balance. | nean
you have to put this in context. W're dealing
with a system Unlike a honel ess person in
Washington, D.C., a mlitary volunteer in any of
t he Services does not enjoy the right to have a
jury of his or her peers return a unani nous
verdict of guilt.

On top of that, you have the exercise
of a statute, which by its term nology and by all
of the training that's going on at the Fleet
| evel, I'Il speak just to the sea Services, is
garnering in a whole |Iot of potential jurors’

m nds a presunption of guilt.
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Judges have to, at least in the Navy
and Marine Corps, have to face that every day,
where we have to again re-educate, say there's a
presunption of innocence here. |'msorry.

Pl ease don't take nmy comments as in any way
negative, but it's just --

| nmean | sat on the bench | onger than
anybody in recent Navy and Marine Corps history,
and |"mhere to tell you. Wen you see jury
after jury after jury comng in and saying, well,
she said he did it. Isn't that the game? | mean
aren't we finished? Can't we nove on to
sent enci ng?

You know, there's this -- you see that
nore and nore as this kind of training has gone
on and on. W used to get nenbers that canme in
with conpletely open minds. Now | amnot for a
m nut e denyi ng sone of the horrific instances of
deprecati on towards wonen that have taken pl ace
inthe mlitary.

But | see the issues as very

different. | don't care if the person, what
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gender they are, | don't care what race they are,
| don't care whether they're Catholic, Protestant
or Jewish or anything else. | don't care. |
just insist that when they're in ny courtroom
they're going to get a fair group of nenbers, and
they're going to have the governnent of the
United States, who has deprived this Anerican

uni formed person, citizen volunteer of his
tenporary liberty, well, darn it, they're going
to have to prove by | egal and conpetent evi dence
beyond any reasonabl e doubt that he or she is
guilty.

Wth all the things that are happening
on the periphery of the issue, it affects what
happens in the courtroom and we're seeing that
i n mani f est ways.

ACTING CHAIR HOLTZMAN:  Well, we're a
little bit over our tinmeframe. Does anybody have
any urgent questions they want to ask? Because
now we have deli berations.

COL(R) GRAMMEL: Can | respond to

t hat ?
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(Si nul t aneous speaki ng.)

MALE PARTI Cl PANT: Consi der yourself
adnoni shed.

COL(R) GRAMMEL: dCdearly so. | think
the reason is public relations on the part of the
mlitary, and the reason is the mlitary's used
to getting told, hey, this is what you' ve got to
do and then do it.

If any mlitary person comes back and
says, you know what? Qur mlitary justice system
isn't broken, they're going to get told, you're
part of the problem |If you don't see it's
broken, you just don't get it, you're part of the
probl em

The anecdote | have is | was driving
hone a couple of years ago, and | heard on CNN a
story about, you know, what the NCGCs are doing in
the Arny, and how bad the Arny was. Wat it was
was this NCO had sex with three junior soldiers,
and the Arny's not handling it right.

Vel | what happened? | was the judge

for that trial. Wat happened was sone fenal e
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soldier ended up in a hotel roomw th an NCO.

She wakes up and she could tell he had sex with
her. She reports it. She had been drinking, but
she reports it. They're off post. They go to
civilian cops. They |look at the case and they
say "we're not touching this."

You know what? That's normal. | see
that all the time. | see cases where they don't
touch it, comes in. Sone of themare acquitted,
sonme of themare convicted. That one, they
brought in, CID the investigators researched it.
They seized a phone. Wen they seized the phone,
t hey found pictures of her, but pictures of also
four other females.

They went to all the places he had
been stationed and found three of those other
femal es. They gathered all the evidence. He was
convicted and got 30 years in prison. The
civilians didn't want that case. The mlitary
picked it up. They investigated. They did an
out standi ng job, they prosecuted and he was

convi ct ed.
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CNN reports it as the mlitary isn't
handling the soldiers right. | don't see how on
earth that story becane a bad story for the Arny.
It just doesn't namke sense. But that's part of
the reason why. W see it. Inthe mlitary,
there is a big push to push the cases forward and
peopl e are doing that. They're not maki ng tough
calls.

So we tal k about the pendulum and it
goes back and forth, and | think the judges would
probably agree that we've probably gone beyond
where we need to go with the pendulum and it
probably has to correct itself, and we don't want
to go too far before we have to correct it too
much.

| was never known as a m | quet oast
j udge, and the judges, the nost governnent -
oriented judges are extrenely concerned about
what' s happeni ng inside the courtroons, because
they feel norally responsible. So I think as we
go through this, you're going to realize -- we've

got to realize the bal ance.
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There's a lot of different i|Issues at

stake, and | think -- | do think that even within
our courtroons, | don't think we have handl ed the
victinms properly. | think that's the one thing

where | said before, we need to focus on the
culture and we need to focus on the responders.

| think the courtroom the mlitary
justice system is working fine. | nean one area
where there was a fix was to sone extent we did
need to incorporate, handle victins better than
what we were doing. | think we're there, so
think that's a pl us.

But overall, the judges right now are
extremely concerned that, in their courtroom
sonmet hing m ght turn out that m ght not be
justice, and they're disturbed about it, even the
nost prosecution-oriented judges. So | think
that's ground truth right now fromthe bench.

MAJ GEN(R) WOODWARD:  Well, there's
many cites to this and I'll talk to you, you
know, offline, if you'd |like to. But |I can show

you OSI reports, for instance, that are so biased
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against the victimright fromthe begi nning, that
you don't even get a good investigation, and
t hose you can see case after case after case of
t hem

So there's so many aspects of the
systemthat, you know, you guys see it from one
perspective, that you think it's |eaning too far
this way. But it's so far this way on the biases
of everybody involved, from you know, peers al
the way to conmanders, that, you know, bal ancing
it as an unbelievabl e issue.

CDR MAKSYM | would sinply say no
matter how we handle --

ACTI NG CHAI R HOLTZMAN:  You had - -

CDR MAKSYM |'msorry, go ahead.

ACTI NG CHAIR HOLTZMAN:  |'mjust going
to one other person, two others. You haven't
sai d anything, Colonel Or, do you have anythi ng?

COL(R) ORR | was going to basically
say what you, you know, pretty much what she

said, is that it is -- | believe it's a
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perception problem | nean, the reality of what's
going on inthe mlitary. It will take sone tine
for the reality to catch up with what | believe
is actually goi ng on.

Yes, the mlitary has done a horrible
job for years about how they treated victins, and
how receptive they were to the conpl aint.
Conversely, when you say they went too far, ny
comrent was at some point --

DEAN ANDERSON:  No, | was wondering if
you thought it went too far.

COL(R) ORR  Yeah, at the point where
t he decisions, the right decisions are ultimtely
bei ng made, but they don't have to be nade at the
appellate court level. A lot of the cases that
get to us could have been either stopped or
corrected or it's -- tone it's like sonetines a
waste of resources, to bring it all the way up to
us, to say that didn't occur here, when clearly
some commanders are reluctant to just say, very
well. This is the charge. You guys deal wth

it, because we're not. That's what | nean by
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going too far. Not that it wasn't getting to the
ri ght place.

ACTI NG CHAI R HOLTZMAN:  Ckay. Well
|l et me just say thank you very nuch to the panel.
We have to start deliberations, which we're 15
mnutes late for, and we'll take a little break.
Let's take a little break now. So thank you very
much.

(Si nul t aneous speaki ng.)

ACTI NG CHAIR HOLTZVMAN:  And we really
appreci ate you hel ping us think this out.

(Wher eupon, the above-entitled natter
went off the record at 3:43 p.m and resuned at
3:59 p.m)

ACTI NG CHAI R HOLTZMAN:  Can we get
started deliberating, so we can end our
del i berati ng because you have all these other
wonder ful conversations? Col onel Hines, do you
want to tell us what we need to be focused on
ri ght now?

LT COL HINES: Yes. Rather than

strict deliberations, as we discussed, it's

Neal R. Gross and Co., Inc.

302

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

303

probably way too early in the process to
deliberate. What | envision nore for this |ast
30 mnutes or however long this goes is a
di scussi on between subconm ttee of, touch again
on the prelimnary plan we have for the way
forward; tal k about what our plan, the Staff's
plan, for the presenters in the May neeting, if
that plan sounds acceptable to all the
Subcomm ttee Menbers; if there are issues that
conme up today, for instance, that the
Subcomm ttee Menbers would |i ke to hear about,
whet her that's materials that the Staff needs to
go out and get or maybe sonme other presenters
that you would Iike to hear from You know,
t hose types of things, just sort of a
brai nstorm ng session for the way ahead.

MAJ GEN(R) WOODWARD: That case that
he brought up, | didn't wite down the --

LT COL H NES: Conmmander Maksym
ma' anf?

MAJ GEN(R) WOODWARD: |s that what he

sai d?
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LT COL HNES: He nentioned several
cases.

MAJ GEN(R) WOODWARD: He said one that
we woul d specifically | ook at.

LT COL H NES: He nentioned, | believe
it's called Ednonds.

MAJ GEN(R) WOODWARD: Ednonds, yes.

LT COL HHNES: Ckay. So we have U.S.
v. Ednonds, and we can track that down. |'m not
sure where that is in the system if it's at the
Navy court or if it's on appeal at CAAF, but we
can, we'll go out and find that.

MAJ GEN(R) WOODWARD: If it's on
appeal, can we |look at it, though, or are there
going to be constraints?

LT COL HHNES: If it's at the Navy
court, we can probably get the briefs that were
filed to see what was rai sed by the defense or
what the governnment said. If it was decided,
obvi ously, by the Navy court, there should be an
opi nion that we can go out and get. And if it's

on petition to CAAF, we can get the CAAF petition
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and those docunents, as well. So we'll go out
and get as nuch as that material for Ednonds as
we can.

ACTI NG CHAI R HOLTZMAN: | think one of
the things that would be hel pful, at |east to ne,
and | don't know if anybody el se feels the same
way, but | think it would be real helpful for
soneone to go through the statute and kind of
raise all the problens, the drafting problens,
that there are, whether it's problens that
pointed out. |I'mnot sure that nmy initia
conment was correct that the consent may raise
i ssues of blanme the victimbut, you know, somneone
just to go through it, the Staff, if they could
just go through and pull out all the problematic

parts or things that could be problematic in the

statute, | think that would be hel pful, at |east
to me. | guess that's a |azy person's way out
but --

LT COL HHNES: Wuld you like the
Staff to do that, ma'am or --

ACTI NG CHAI R HOLTZMAN:  Does anyone
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el se think that would be hel pful ?

MAJ GEN(R) WOODWARD: O if anybody,
| nmean, | think we've all, | can see everybody
wote notes and things |ike this. Maybe we could
send an enmail to Colonel Hi nes that sone of us
see those things, just a list, and you could
conpil e them al t oget her.

LT COL HHNES: | think that's a great
i dea, ma'am Anything that anyone has noti ced,
either fromlooking at the read-ahead materials
or what you've spotted today, if you want to just
shoot ne an email on it and, obviously, I'll copy
Kyl e and Kelly and everyone. The nore sets of
eyes that are looking at it, the less likely you
are to mss sonmething. W could put together
sonet hing on that.

ACTI NG CHAI R HOLTZMAN: Do you have a
list of who's going to be presenting at the next
session, so if we have any other suggestions
about - -

LT COL HHNES: | have a prelimnary

list, ma'am W sent out the official request.
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| don't know that they've responded with an
official, so we don't have a green light on

speci fic nanes yet. W' ve sent the requests out.
But, generally, it's going to be about three to
four seasoned prosecutors, so not, you know, your
first-tour captain in the Marine Corps, but
sonmeone who, hopefully, is of ny rank who's a
prosecutor in a senior prosecution position.

The sane with the group of defense
counsel who are of simlar experience, a group of
appel | ate counsel fromthe appell ate gover nnent
and the appell ate defense divisions who -- the
appel | ate defense counsel who are defendi ng
Mari nes and sailors, soldiers, and airnen who
have now been convi cted and now they' re appeal i ng
their convictions, what kind of issues are they
raising in their briefs to the court and what's
t he governnment seeing, as well. And then in the
afternoon, a group of civilian counsel.

So sone of the people we've requested
have al ready spoken to the Panel before. There

are sone ot her people who haven't. So that's how
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| envision nmaybe stacking the May neeting --
seasoned prosecutors, seasoned defense counsel,
appel l ate counsel, and then civilian
practitioners because, as you know, the civilian
practitioners have oftentines varying or views
that vary a lot fromthe uniformed practitioners.

ACTI NG CHAI R HOLTZMAN:  Civilian
practitioners who practice in the civilian world
or civilians who practice in the mlitary world?
What are we tal king about? | nean, are you
tal ki ng about - -

LT COL HHNES: Mst of the civilian
practitioners that | have thought about are
peopl e who have practiced in the mlitary justice
system

M5. FRIED: As defense counsel then?

LT COL HHNES: Well, as both while
they were in uniform but now they're out. For
i nstance, there are, the majority of those people
are going to be defense counsel because they're
now civilians. But | was al so thinking about

calling sone people fromsone of the victins
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advocacy organi zati ons who have been
practitioners, as well, |ike maybe Don
Chri stensen --

MAJ GEN(R) WOODWARD: What about
victinms --

LT COL HHNES: -- he's been requested
and | think he said he's avail able.

COL(R) SCHINASI: | nean, is there any
val ue to having representatives fromC D or CSI
come in and tal k about what they do and how
they're doing it?

ACTI NG CHAI R HOLTZMAN:  Why? That's
really not analyzing the statute. | think our
real focus fromthe JPP was to deci de whether the
statute needs to be changed and, if so, how.

COL(R) SCHINASI: Wwell, | was
t hinking, fromthe police's point of view they
woul d have sonme sense of their efficiency
connected with inplenenting the | aw and how good
the law is. They m ght have sone insight into
what we could do with respect to it, too.

COL(R) SCHENCK: Because they make the
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first decision regarding substantiated or
unsubstantiated and, at least in the Arny, they
still, what we call, title people. So they'll do
a report of investigation that has to go to that
O 6 commander, and if they determne that their

| evel falls into one of these categories in the
statute, it kind of sets the way of where the
case m ght go.

ACTI NG CHAI R HOLTZMAN:  Ckay. \Well,
if it's going to affect, if it's related to the
statute, then, sure, | think it would be --
mean, personally, you have to talk to Judge Jones
about that.

COL(R) SCHI NASI: The other thought I
had, and this nay be too delicate or al so beyond
the panel, but | think it would be very
interesting to talk to a general court-marti al
conveni ng authority, sonmeone who has actually had
to do this and do it in near tine and listen to
his or her concerns with respect to the | aw and
t he process of howit works. And so that would

give us a nuch broader sense of what really
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happens, and | think it would be very
i1l um nating.

MAJ GEN(R) WOODWARD: | can do that
for the court cases |'ve had, if you want. But,
you know, |'Il be honest with you, only one cane
in front of me. Al the 18th Air Force ones that

| saw come through, | guess | could talk to sone

COL(R) SCHI NASI: | was thinking
about, you know, a |line commander, a division
commander. In the Arny, that's where nost of the
cases are going to conme from the divisions. And
so sonmeone who is seeing a |lot of cases or is
prosecuting a | ot of cases, it would be
interesting to hear their relationship with their
staff judge advocate and how will all this
actually work out.

ACTI NG CHAI R HOLTZMAN: But how is
this related to the statute? | think if it
doesn't relate to the statute, it's not --

COL(R) SCHI NASI: Because these are

t he people who are responsi ble for inplenmenting
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ACTI NG CHAI R HOLTZMAN:  Yes, | think
you'd have to -- right.

M5. W NE- BANKS: But | would say that,
if you're going to speak to prosecuting attorneys
and defense attorneys, we probably want to speak
to victimattorneys, as well.

DEAN ANDERSON: Didn't you say that --

M5. WNE-BANKS: That's different than
vi cti m advocat es, although perhaps | have ny
t erm nol ogy wong because sonetines that happens.
But as | understand it, there are -- |'m not
t al ki ng about who advocate for victins and are
non-attorneys. |'mtalking for people who are --

ACTI NG CHAI R HOLTZMAN:  Speci al
Victinms' Counsel .

M5. W NE- BANKS: Yes, exactly. And to
the extent that there are any, at this point in
time, who have sone experience with that work,

t hey would be useful, | think, in terns of
under standi ng the statute.

LT COL MCGOVERN: | think we can
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provide a lot of the things we're |ooking for

t hrough previous transcripts. W didn't want to
overwhel mthe Subcomm ttee with reading

materi als, but, between the RSP and the JPP, we
have received a ot of this testinony. So if
you're particularly interested in MC Gs, we can
provide that to everybody and point it out to
you. But certainly the commanders and for the
JPP, we pulled in the Special Victinms' Counsel to
say what issues are you seeing with Article 120
and trial counsel and defense counsel. And from
that, Colonel H nes identified sone of those
trial counsel, defense counsel who coul d probably
go deeper, and then appell ate counsel, what was
com ng up on appeal .

So maybe, not to bonbard you with
reading materials, but we nay have sone of the
testi nony for you already.

M5. FRIED: Just to foll owup on
Col onel McGovern's answer, | believe the RSP had
testinmony from convening authorities and the

staff judge advocates describing their
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rel ati onship. So maybe if we can't bring them
here, that may be sonmething we can all --

COL(R) SCHI NASI: That would be great.

M5. FRI ED: We'd at | east have that
and that's pretty recent, so.

COL(R) SCHI NASI: You know, current
nunbers, what the reported cases are, how many
cases, what percentage of a docket is this, so we
get sone kind of objective neasures to what it's
| i ke because it's only --

MAJ GEN(R) WOODWARD:  Well, it depends
on whi ch conmmand.

COL(R) SCHI NASI: Well, that's right.
And whi ch Servi ce.

LT COL HHNES: Well, and to follow up
on Ms. Holtzman's, you know, comment, which she
continues to reiterate, the Panel has | ooked at
this issue wit large. And as Kelly said, we
heard or the Panel heard from several Speci al
Victinms' Counsel in the fall about the SVC
programnms, VLC prograns, how that has operated so

far since those prograns have been stood up. W
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heard from sone of the | aw enforcenent
i ndi vi dual s.

And so | think what | try to do here,
when we were narrowi ng down on the 17 issues that
t he Panel sent to the Subcommttee, which is to
sort of stack our witnesses with people who are
wor ki ng everyday with the statute. Not to say
that investigators aren't working with the
statute or victinms' counsel are, but the people
who are having to deal with 120 prosecutions
everyday are people |ike judges, prosecutors,
def ense counsel, the appellate counsel. Not to
say that investigators or victins' counsel don't
have -- m ght not have sonmething relevant to say
about 120, I"'mjust trying to -- |I'mjust
suggesting that this is a better way for us to
maybe narrow the focus down to the 17 issues that
t he Subcommttee has to address at this tine.

Kyl e?

LT. COL GREEN. And | think the

Staff's perspective, having gone through this

t hrough the RSP and then through the JPP,
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obvi ously the panels we bring to you, the four
you heard fromtoday create an anecdotal body of
evi dence for you to consider cases and individual
per spectives and individual opinions and trying
to rectify that between your val uable tine,
limted tine, and where does that create val ue
versus where does it, you know, where does it
just not necessarily create a | ot of val ue added
for you. So any of those groups that you want to
hear from | nean, | woul d encourage that

per spective.

One of the things this norning, |
nmean, the perspectives that you bring to this on
your own is so varied and so, | nean it's a
weal th of information.

So one of the things the Staff is
aware of is, | nean, frankly, we could probably
cl ose the roomoff and you all could decide a | ot
of these things on your own just from your
backgrounds and perspectives. Were you want
t hose anecdotal evidence to bring to your

perspectives, that's really where we want to

Neal R. Gross and Co., Inc.

316

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

focus our attention and bring that to you.

MAJ GEN(R) WOODWARD: It makes ne
think, especially when I listen to the people in
this roomand how brilliant they are, it seens
| i ke reading i n advance what's al ready been done
by the JPP and then spending a ngjority of our
time when we're together discussing those issues,
it seens al nost nore val uable than too many
W t nesses.

ACTI NG CHAIR HOLTZMAN:  Well if the
Wi t nesses have sone perspective on 120 that the
JPP hasn't heard, that would be hel pful.

MAJ GEN(R) WOODWARD: Ri ght, okay.

ACTI NG CHAIR HOLTZMAN:  But if the JPP
has al ready heard this, then --

MAJ GEN(R) WOODWARD: We just need to
read that portion.

ACTI NG CHAI R HOLTZMAN:  Yes, right,
because - -

LT. COL GREEN: O it could get drawn
out. |If there were specific issues -- one of the

things | told Col onel G anmel today, he spoke to
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the JPP in August, and, at that point, it was
pretty nmuch a blank slate of what do you think
about Article 120, versus now where the JPP has
provi ded very specific issues that it believes,
identified over the course of its neetings,
really warrant the Subcommttee's attention, so
he's able to focus his views and we can get views
fromindividual presenters. And we can solicit
views either through testinony or witten views
specifically from people. That may be hel pful --

DEAN ANDERSON: | just think there's
a lot of value to the colloquy and the
opportunity to hear live testinony and to
interact with it and to cone up with questions
that are specific to our charge, which are, just
of the nature of the JPP, are going to be nuch
nore poi nted from our perspective because we have
a narrower charge.

So | wouldn't want to -- | guess
that's nmy way of saying | wouldn't want to
elimnate the possibility of interacting |ive

because | think it's just so valuable. And you
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get areally different feel for what's going on
when you can interact with people live than you
do by readi ng testinony.

M5. W NE-BANKS: | agree with that.
| wonder, in the past, have you heard from any
defendants or any victinms -- although | thought
it was interesting how the word "victinl my
change. The plaintiff, I knowit's not a
plaintiff, but I don't know what else to call the
victim Conplai ning wi tness, conpl ai ning
witness. As to howthey interpreted it? | nean,
for exanple, how does a defendant know what not
to do or what he or she can do for their
interpretation of 120 and any conpl exities?

PROF. SCHULHOFER: | had a coupl e of
areas that | just want to put out to you whet her
people think they're worth exploring. One was we
got a clear sentinment fromthis panel that, in
their view, we shouldn't rock the boat, we shoul d
try to limt ourselves to |aser-Ilike changes.

Personal Iy, when | think about this in

conparison to things I know fromthe civilian
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world, like the U S. Sentencing Commi ssion which
has about 400 anendnents, each of them
prospective only, the fact that there are three
statutes in play doesn't inpress nme. But that is
a sentinent, and | would |like to hear fromthem
what sorts of |aser-like changes they think would
be adequat e.

And |'mthinking of that for two
reasons. One is they m ght convince nme or others
t hat probl ens can be solved by | aser-1like
changes. If not, | think I'd like us to be able
to say in our report that this sentinment was
expressed, that we explored it, and we got these
reacti ons and we concluded that they wouldn't fix
t he probl em because they kept referring to | aser-
| i ke changes. But | think we want to cone down
one way or another on that issue, which is sure
to be inportant to DoD. | think it would be good
to have kind of a record fromwhich to proceed on
that. That woul d be one.

The second is on these anecdot al

i mpressions, which | think are hel pful, but I
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wonder, | don't knowif it's part of the process
here, sonme of these issues |end thensel ves not
only to live testinony on which | agree with

M chelle, but the possibility of a questionnaire.
| don't have questions fornul ated yet, but
perhaps with Staff or the rest of us by

deli beration -- we have a year or we have many
nont hs -- perhaps we could fornul ate sone
guestions that we could distribute to any of

t hese constituencies and including even active --
| don't know if active judges woul d answer
guestions about, you know, the kinds of things
we' ve been tal king about, |ike give us sonething
nore than anecdotal inpressions.

The third thing, the last thing |
woul d suggest is -- this is where | may be
outside the terns of reference, but |'m having
troubl e breaching the two of them |'m concerned
that this question about whether 120 works is too
narrow because nost things work. The world

doesn't cone to an end, things don't stop. And

general |y speaki ng, people get along wth what
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they have. And I'ma little worried that that

may be an overly narrow perspective on what we

m ght think a revision of 120 shoul d be focused
on.

So this is where it gets to the
guestion of training, not of |awers but training
of the 1.8 mllion active duty individuals. |
know that's outside our terns of reference, but
|'"d be interested if there's some way to get a
sense of how the people who do this training, how
t he conmandi ng of ficers and how the, | suppose
there are consultants who are brought in to
actually do the training, how do they use Article
120? Do they take it into account when they
teach? Are they really telling people that one
dri nk makes you --

MAJ GEN(R) WOODWARD: Ri ght. Because
it's so confusing. You know, that's a good
exanple. Wen | did the focus groups across the
Air Force when | first got in to find out, okay,
where are we starting with and what are our

i ssues, every SARC who does the training at each
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of the wings had a different answer to the
guestion. So then when | would turn to ny | awer
and say, okay, answer the question, he would take
ten mnutes to answer the question and everybody,
you know, sat there and turned upsi de down and
still didn't understand it after he was done. So
if it's that confusing when a | awer answers the
guestion, that's problematic when you're talking
about an 18-year-old airnan.

So | don't knowif it's easier to
figure out a better way to explain what is, you
know, conpetent, what, you know, is incapable of
consent. But, you know, it's obviously
probl emati c.

PROF. SCHULHOFER: Exactly. | know
that training initself is not part of our
m ssion, but | think the way that 120 is used in
or affects the training, | think that woul d be
very rel evant.

ACTI NG CHAI R HOLTZMAN:  One of the
points that pronpted ne, and | think |I've said

that to a few people here, as a nenber of the JPP
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panel to think about view ng 120, even though
it's been changed so nmany tines in such a short
period of tinme, is that we heard sone testinony
-- isn't that correct, Kyle?

LT. COL GREEN. It is.

ACTI NG CHAI R HOLTZMAN:  That the
statute itself was being used as a training tool,
right? For the recruits.

DEAN ANDERSON: That's kind of opaque.

ACTI NG CHAI R HOLTZMAN: That's a good
way to put it. That's a very diplomatic way to
put it. | appreciate the diplonmacy.

So I think the inpact that the statute
i s having on peopl e's perception of what behavi or
i s acceptable could be very inportant. | don't
know how we get at that, though.

M5. KEPROS: |s there a way to survey
menbers who' ve sat on panels? |s there an
i dentifiable pool that we could even do like a
survey linking --

PROF. SCHULHOFER: | think that's kind

of a no-go area, isn't it?
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LT COL HNES: Yes, there's a rule.
The rule in the mlitary justice systemis
simlar to what it is in state and federal court
that, you know, no nenber can reveal how they or
any ot her nenber voted in a case. W actually
tried to do this one tine. |[|'ve been a judge
twice, and we actually, the Air Force JAG School
tried to bring in eight former jury nmenbers to
tal k about, you know, this is what went on in the
del i beration roomto sort of ferret out these
i ssues, and the presentation got shut down within
the first ten m nutes because there was a judge
in the audi ence who said we can't do this, you
know, this is illegal.

So | think it would be inval uabl e,
just like it is when you' re a prosecutor or a
defense counsel to talk to your juror after
trial, but I don't see a way that we're going to
be able to --

M5. KEPROS: W can do that in ny
state. W routinely talk to jurors, and it's a

big source of information. So --
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COL(R) SCHENCK: W can't tal k about
the deliberative process. The problemis if we
invite themhere they're going to start talking
about - -

M5. KEPROS: | understand. |
understand. Well, so anyway, that was one
guestion | had because, obviously, they don't
have the training to, they could speak directly
to was there a conflict in what they were
heari ng, but that may not be an option.

The other thing | guess |I'm struggling
with is what | found nost helpful in the
conversation today was when the questions were
very specific and when these judges all spoke to
what they thought a statute neant or how t hey
actually tried to apply it. And | would find,
frankly, it very useful just to hear what you
guys all think, even aside from having additional
Wi t nesses, just because | think we're all
bringing different experiences to the table here.

But, | nean, | would just as soon have

a panel that works through different vignettes
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or, you know, what do you do if this is the fact
pattern or if this is the evidence, what crinme is
this, and just seeing where are people getting
stuck, right? Because that's how you know i f
it's workable, right? If there is consensus
about, hey, when this happens, this is how you
charge it, this is a fair or unfair way that it
gets sorted out. Here's where maybe there coul d
be an exceptional circunstance because | know t he
thing I found nyself doing, and that's why |
brought up the BDSM situati on.

When |' m wor ki ng through the statute
is say, well, wait a mnute, then would it be a
crime if such-and-such happened? Wat if you
have sonebody who's drunk but they're up and
wal ki ng around and interacting with everybody?
Should that be a crinme, and why is it or isn't
it, given the way the statute is drafted?

So, | nmean, | guess | would wel cone
t hat kind of information or feedback on how woul d
you apply sonething or to what scenario do you

think this should apply, what are you thinking
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about? You know, we can't think of everything,
but I think we can cone up with sone things that
we m ght recognize aren't fitting very well with
the current statute.

BCEN(R) SCHWENK: | think, follow ng
up on that comrent, it seens to nme the nore they
are focused, our witnesses are focused on the 11
I ssues that we're supposed to be | ooking at and
they come in here ready to tal k about issue one,
here's what | think, here's what | think, here's
what | think, here's what | think. W ask our
guesti ons about one, and we go to two, we go to
three. And the ones they don't have a problem
with, fine, that panel doesn't have a probl em
with it. But we can nove through it, and it
hel ps us stay on our task and it hel ps us better
understand where they're at.

And in the interest of tinme, you know,
if we took a norning to do that and if the three
panels to start off with the next tine or the
def ense dudes, you know, trial and appellate, the

prosecution guys, trial and appellate, and the
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Special Victinms' Counsel, and we went through all
that, then in the afternoon we can sit down and
go through it ourselves and start figuring out
where we're goi ng.

It seens to ne the tasking that we
have is to actually recomrend changes and toss
the | anguage in the direction of the JPP. It's
not too soon for us to really tal king about where
are we at, and | see us going down the path of
two things. One is, in deference to what
everybody's concern, you know, the TJAG s concern
and ot hers about don't screw the statute up, you
know, we've been through enough, is the | aser-
| i ke how would we fix 11 things or whatever
nunber of those we think need to be fixed as
best we can do | aser-1ike.

And the other one is this statute is
a ness. |If we were rewiting the statute, what
woul d we do? How would we rewite it? So we
have two products eventually to give them our
best effort at a rewite and our best effort at a

| aser-like. And then if we wanted to have fun
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and giggles, we could vote and | et them know what
our vote is. Not that they would care, but we
could vote and feel good about it, and then they
coul d decide what to do and what to send forward
and what not.

But | guess ny experience with these
things is the sooner we get narrowWy focused and
start focusing on our product, whatever the heck
it ends up, the better we cone to grips with
things. And then we ferret out other issues
where we might we better get those guys back and

ask about this or we better, you know, sonething

el se. Those are ny thoughts. | won't talk
anynore.

MAJ GEN(R) WOODWARD: | second
everything he just said. | think getting the

speakers to come in, having them focus maybe even
to the point where we don't even ask questions
until all of them go through their piece and then
we can only ask questions for the anount of tine
that's left and keep us on schedule, and then

keeping us in the afternoon where we can have the
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di scussion --

LT COL HHNES: Well, we'll certainly
go back. Qur typical practice is any of the
presenters are at liberty to cone back after the
fact based on questions they were asked to subnmt
witten materials. W've had themdo it in
email. W' ve had them prepare witten materials
that -- and | plan on doing that with a judge
because | know sone of them pulled ne aside and
said, hey, I'dreally Iike to, we ran out of
time, but I would |ike to submt sonething on --

BGEN(R) SCHWENK: Well, that's why |'d
ask themto conme back on all 11 things.

MAJ GEN(R) WOODWARD:  And | think if
we're nore clear up-front, then it will save
time, right? You don't have to cone back --

BCEN(R) SCHVWENK: Well, then we can
focus on it and know they were knocked up on the
side of the head in the invitation this is what
we're going to talk about. And then they're free
to add three things at the end. | nean, we'll

al ways give themsone tinme to add their own.
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COL(R) SCHENCK: And then they can
come prepar ed.

BCEN(R) SCHVWENK: Right. But then
they' re prepared, they're focused, and, you know,
it's a better use of our tine.

MAJ GEN(R) WOODWARD: | renenber when
| took it back to the RSP, they told ne you're
not even going to talk, all you're going to do is
answer questions. And then they start off with
sayi ng, okay, you've got five mnutes to talk,
you know. So as a witness, | nean, it really
hel ps if you're very clear and say we want you to
address this and here's how nmuch tine we have.

ACTI NG CHAIR HOLTZMAN:  Yes. | think
it was a m stake for anybody to conme in here and
say, |I'mjust ready to answer questions. | nean,
we tried to put an end to that at RSP. So peopl e
conme and they're prepared to say, sunmarize their
statenments in five mnutes, their points in five
m nutes, and then we can just nove on.

DEAN ANDERSON:  So this list of 11

i ssues we need to tackle, where is that |ist of
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11 issues? Is it in -- sorry, sorry, just to
clarify.

LT COL HHNES: Tab 17, ma' am

DEAN ANDERSON: Got it. Yes, |
remenber this.

LT COL HHNES: And there's the report
fromthe Panel that was issued in February.

M5. W NE- BANKS: | have a questi on.
You said 17 and 17, but there's actually only 11.

LT COL HNES: Well, and the reason --
that's a good question. Thanks, ma'am Because
ny outline, because we had deci ded we were going
to bifurcate, the plan was, if we tried to dig
into all 17 issues, the |last six of which deal
wi th coercive and abuse of authority, that would
be too anbiti ous.

M5. W NE-BANKS: So just the first 117

LT COL HNES: Yes, ma'am So that
outline just contains the first 11. |'ve got
anot her outline on what w tnesses cane and tal ked
about the other. | just didn't want to, as Kelly

said, | didn't want to give you the fire hose
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right at the starting line.

But, anyway, to answer your question,
ma' am the panels, where they refer those issues
to the Subcommttee is in the report. | think
they just -- 36 to 37 are the first 11 issues and
43 for the 6 issues. So that's what ny outline
was built --

DEAN ANDERSON: Got it. It was very
hel pful , extrenely hel pful.

LT COL HNES: Thank you.

DEAN ANDERSON: Thank you.

LT COL MCGOVERN: Just to recap what
t he due-outs are fromthe Staff so far that |'ve
heard, first you would like us to go through the
current Article 120, Rep. Holtzman, and point out
i ssues that have been identified by the Staff or
previ ous presenters, circulate it to the
Subconmi ttee Menbers. You guys do bubble
comrents and send it back to us. W can conbine
that for you all before you neet next tine so
everybody -- is that the type of docunent you're

| ooki ng for?
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DEAN ANDERSON:  Could I just ask a
guestion on that? |Is that independent of the 11
i ssues? Is that in addition to the 11 --

LT COL MCGOVERN: That is the 11

DEAN ANDERSON: That is the 11 issues.

LT COL MCGOVERN: The 11 issues woul d
be incorporated into --

DEAN ANDERSON: But we're not trying
to expand 11, are we?

BCEN(R) SCHVWENK: | think we may be.
| think that if what | suggested is where we end
up, which it may not be, which is answer the 11
| aser-1i ke precision, maybe a couple nore that we
find, and also rewite sonething. On the rewite
sonething, we're looking at all the issues.

And so | think, and | think earlier
when we were tal king, | was under the inpression
that, you know, Kelly or den or sonebody was
going to shoot us out an email and say here's the
11 issues and here's others that peopl e have
menti oned about the |anguage in 120. And then we

cone back with, and here's sone nore that | think
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in 120, so they get a master list of our current
concerns or potential concerns with 120 and then
go fromthere.

MAJ GEN(R) WOODWARD: Wl |, has
anybody articulated clearly, if we didn't do the
| aser issue, you know, what are we addressing if
we conpletely rewite it? | nean, are we just
correcting those issues, or are we addressing
sonet hi ng nore conceptual, and what is that
broader conceptual thing that we're addressing if
we conpletely do a rewite?

LT COL MCGOVERN: The only thing that
the JPP has received was from Prof essor
Schul hofer who said, | believe he said we shoul d
start fromscratch, and he used the Mdel Pena
Code as an exanpl e possibly. But, otherw se,
nost peopl e have recommended | aser-Ilike --

PROF. SCHULHOFER: If | could just
anend that a little bit, | did suggest and |
think it's still my feeling, tentatively, that we
shoul d start from scratch. Whether you use the

Model Penal Code as a nodel or not | think is
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anybody's guess. | don't feel commtted to that.
| suggested one possi ble exanple of a way you
could make a clean start and conme up with

sonmet hing that's coherent.

ACTI NG CHAI R HOLTZMAN:  So ot her state
statutes that | asked the Staff to distribute,
whi ch m ght be al so vehicles that one could | ook
at, not to nention the federal statute, but |
think it would be extrenely hel pful, whether
we're doing a | aser approach or whether we're
ultimately going to rewite the statute, is to
get in one place, to the extent we possibly can,
the list of the problens in the statute so that
we can -- | nean, even if we want to rewite it,
we need to know what are the issues that we find,
So | think that that would be a very useful
exercise to go through. And, you know, maybe if
you do enough | asers, you have a whol e new set.

LT COL MCGOVERN: The second due- out
| had was pulling additional transcripts where
t hey have the RSP or JPP spoken to Article 120,

to get those to you so you can identify if you
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need nmore information. And then, three, there's
t he concern about training, and we could ask the
SAPR fol ks for at least their training packets or
what are they training on, what's the

st andardi zed packet, and you'll at |east have

t hat .

ACTI NG CHAI R HOLTZMAN: O nmaybe you
can ask them Kelly, specifically -- sorry.
Coul d you ask them specifically how they use 120
in their training? |f they do, how they use it,
when they use it, any exanples of that woul d be
very hel pf ul

LT COL MCGOVERN: The exanpl e of
havi ng one drink being used in training has been
around for a few years, so you would think --

DEAN ANDERSON: Is it apocryphal, or
is it -- 1 mean, it would be good to see if it
shows up anywhere in the literature they actually
distribute or if that is sonething that is an
interpretation or a take-away based on sort of
hi gh-end concern.

MAJ GEN(R) WOODWARD: | can tell you,
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for the Air Force, when | came in and we heard
t hat when we were doing the focus groups when
first cane in, and this was the summer of 2013,
and we did everything we could to find out who
was saying that, to cut themoff and give them
ver bi age that we thought was reasonable for them
to teach. The big problemis the verbiage we
give themto teach is so difficult, you know.
And so | don't knowif it falls within our
purview, but just interpreting 120 and gi Vi ng
them an interpretation of what we think 120 is
may be a viable thing, you know. Sonet hing
that's reasonable to say this is effective to
pass on to an 18-year-old and have t hem
understand it would be nice if we could that.

M5. FRIEL: The same problemis going
on on col |l ege canpuses all across the country.
The policies we tal k about bei ng capabl e of
consent fromintoxication and, yet, the word on
canmpus is if you' ve been drinking at all, and
adm nistrations are all trying to do exactly what

you descri bed --
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DEAN ANDERSON: O they're worried
about the word on canpus, so you don't actually
know what's actual ly bei ng comruni cat ed because
the materials that are communi cated --

M5. FRIEL: Al | can tell you is that
we were doing markup at Dartnouth, which is ny
alma nmater, and we had roons for kids who were on
the judiciary panels before they changed their
whol e nmet hod, and we tal ked their policy, your

statute Article 120, and al nost every kid in the

roomsaid, "Well, that's not what we were told on
canpus. We were told "no" if you're drinking at
all." Every single one. It was anmazing.

How can that be? | nean, you cone in

at orientation and we say this, and sonehow it
changes over tine.

Now, that's a couple of years ago.
Now maybe we're getting sonewhere. But --

MAJ GEN(R) WOODWARD: This is what we
had with SARCs and conmanders. They woul d say,
okay, here's what the lawis, if you will; here's

what | say, you know. |If you have a drink you're
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maki ng yourself vulnerable or if you had sex with
sonebody who just had a drink you're vul nerabl e.

M5. FRIEL: Right. 1It's not illegal.
It's just --

BCEN(R) SCHWENK: | think they're
trying to tell 18 and 18-year-olds you're putting
yourself at risk if, and one of themis the
person you're going to have sex with has been
drinki ng, you know. And then they can go on, and
t hen that reduces down to one drink.

LT COL MCGOVERN: | would like to
propose that when G en does bring in the trial
counsel and defense counsel, since you don't have
t he actual panel nenbers to ask, you nay want to
ask the counsel how hard is it for you to sit a
panel because of the training they received, and
that's really where you're going to hear the
trickle-down effect of the difficulties they're
facing and what is still being heard out there in
their nost recent cases.

DEAN ANDERSON: Yes, that's correct.

PROF. SCHULHOFER: But is that in |lieu
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of the notion of trying to get direct information
about how - -

LT CO. MCGOVERN: Oh, no, sir. No,
sir. | just think it's a supplenental question.
As Ms. Friel said, you can always get the policy
and training packet if you want to see howit's
affecting the judicial proceeding. | would ask
how difficult is it right nowto seat the panel
based on the training they' re receiving because
|"mpretty sure there's a standard defense
counsel question. Have they been trained that
one drink equals that they can't consent? |If
yes, okay, thank you.

LT COL HINES: That's becone
boil erplate for the judges' prelimnary questions
is you start asking because all of this, as a
j udge now, before you even let the prosecution or
the defense talk to them you adnoni sh them and
tell them how many of you have received training
and all the arnms go up. Do you understand that
that has nothing to do with the | egal

i nstructions that you're going to get in this
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case, and, of course, they all say, yes, we
understand that. But you still see, as the trial
goes al ong, either through questions, because in
our systemthey can actually ask questions of the
Wi tnesses, you'll still see that, you know,
wel |, did you just have one drink. So despite
what the judge has told them they're still
t hi nki ng about what they've been trained to do.

| was going to ask, Ms. Holtzman, to
go back to your point, about connecting up the
i ssues or going through the statute. Wuld it be
hel pful to everyone if | went through, | thought
what | mght do is go through the statute, to the
extent that | can, because the issues are sort of
i nterwoven here in the statute. And what 1'Il be
happy to do is -- for instance, the first,
120(a), unlawful force. That issue has cone up.
|"ve heard everyone tal king about what does
unl awful force nean or bodily harm That's one
of the issues that the JPP referred to the
Subconmittee: is the term bodily harm anbi guous

or not? 1'll be happy to go through and pick
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wi th, hopefully, laser precision, to Judge
Maksym s description, but to sort of go through
here and highlight, here is a definition or
term nology that's part of issue three, and these
are the wi tnesses who have spoken. Sone of this
is in my outline, what they said, but | can go
t hrough and say, here are what sonme of the
Wi t nesses have said about bodily harm we need a
fix. These three or four w tnesses said we need
a fix. | think that may qui cken as you go
through all of this. You don't have to go
t hrough the issues and then the statute and go,
wait a mnute, what are these? It mght help you
to connect up, okay, well, that's issue four,
bodily harmis issue four for us to resol ve and
t hese are the peopl e who have spoken to it.
Wul d that be hel pful ?

ACTING CHAIR HOLTZMAN:  It's up to
you.

PROF. SCHULHOFER: |Is there an issue,
| i ke what you did at Tab 177?

LT COL HHNES: Right, right, but with
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alittle nore specificity.

COL(R) SCHINASI: Wth respect to what
should be in the statute and what is in the
Judges' Benchbook?

LT COL HNES: |I'msorry, sir?

COL(R) SCHI NASI: Lots of times, the
terms that we're struggling with are identified
and expl ained in the Judges' Benchbook. So as
the judge instructs the jury, he's explaining all
of these ternms. And so the question would be how
much do you want to load up the statute with al
of this information and you make the statute --

BCEN(R) SCHWENK: Yes, and that w |
be sonething we'll have to grapple with as we go
through it. You' re absolutely right. The sane
thing with the Manual. You know, which ones --

LT COL HNES: |In the Benchbook, to
answer your question, sir, sonetines the
Benchbook does hel p judges. For instance, for
that i ssue of consent, there's a great
explanation in there. But then the instruction

you give to the panel nenbers is not as good as
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what you're reading as the judge.

But then there are other places you
have the sane definition in the Benchbook that's
in the statute, and the nenbers will come back
and say, "Judge, can you give us Some nore
expl anati on of what bodily harm neans?" and you
say, "I'll re-read you the definition that | read

you an hour ago," because, you know, your | oathe
as atrial judge to give a novel instruction and
possi bly get reversed. And so they |ook at you
li ke, well, that wasn't very hel pful.

So to answer your question, some
pl aces in the Benchbook are hel pful and sone are
not. And so that's probably sonething -- that's
one of the reasons we supplied it to the
Subconmittee is maybe the Benchbook needs to be
fixed, too.

PROF. SCHULHOFER: | had a question
about our terns of reference and the 11 issues.
Many of them nobst of them | think, focus on the

guestion of whether, is the current definition of

consent uncl ear or anbiguous? Most of these
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i ssues focus on whether particular terns are
anbi guous, confusing, or are they clear enough?
You could perfectly well imagine a statute that's
crystal clear but far too restrictive or far too
expansive, and it seens like that's rather de-
enphasi zed i n our charge.

One place where | saw it is on page,
i ssue eight: is the definition of force too
narrow? That's a very different kind of issue,
and it's certainly something that's been a
preoccupation for me and for Mchelle and in our
work. Qur issue with the Mbdel Penal Code isn't
whether it's unclear. It's all too clear that
it's very narrow. And if it's not within our
charge, you know, that's fine. W're spending
plenty of tine on the issue anyway, so we don't
need to talk nore about it. But | would have
t hought that it was an inportant issue for the
mlitary to think about not only clarifying but
al so maki ng a deci si on about whet her the concepts
on which 120 is grounded are too restrictive.

BCEN(R) SCHWENK: | think that's a
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great point. And | think when you |look at -- |
t hi nk Maggi e asked the question, you know, if we
end up with a laser-1like answer the 11 questions
and anything el se we think needs to be answered,
and then we go to the other one, your thought was
what's the concept, which dovetails exactly with
what you just said.

And so, individually, we all have to
be thinking, if I were doing a statute, a 120,
what woul d ny fundanental prem se be for basing
that statute? Wuld it be a consent statute?
Wuld it be a force statute? Wuld it be a force
and consent? W need to be thinking about that
because, if we do that second half of our
project, we're going to have to cone to sone
conclusion. And it would nmake |life easier on the
Staff if we can get one conclusion. It would be
better than if we had three subsets. But we are
going to have to conme to sone -- | think that's
just inherent.

But in the neantine, the shorter-term

thing is, being a Marine, is answer the mail.
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You' ve got 11 questions, give them 11 answers,
and then we can go on.

ACTI NG CHAI R HOLTZMAN: Wl |, you al so
don't have to read the word "clear" in a narrow
way, an anbi guously narrow way. Yes, the statute
could nean this, it could nean that, or should it
mean this, or should it mean that? You cant | ook
at that, | think.

My sense is they want to get a good
idea of the infallibilities in the statute, the
flaws, the defects, you know, what's nost
serious, and how they can be corrected. Can they
be corrected, you know, just a couple of word
changes here, or do they have to require a
whol esale rewiting? And then, of course, al
t hose fundamental issues: define force, consent,
all that stuff.

MS. KEPROS: Just to be clear, |
understand the JPP identified specific statutory
ternmse and that's where the 11 came from But,
you know, there are, within these materials, a

| ot of other issues that were raised by
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commentators. | nean, is that going to be
included in this sort of master working list of
possi bl e i ssues?

MS. FRIEL: About the statute or about

M5. KEPROS: Yes. There were other
problems with the statute identified by other
conment at or s.

M5. FRIED: W get our direction from
the JPP parent cormmittee. So to the extent that
they wanted that to be considered, we have to get
sone direction fromthe JPP --

M5. KEPROS: Ckay. | guess |I'mjust
wonderi ng because, you know, | certainly can make
you ny owmn list. M statute is a little marked
up nyself. But | don't want to waste ny tine
doing that if it's outside the purview of what
we' re supposed to be working on.

LT COL MCGOVERN: Well, M. Kepros,
the 11 issues were designed to be as topical as
possi ble. So, hopefully, sone of those things

you have identified are actually sub-issues to --
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M5. KEPROS: Absol utely, absolutely.

LT CO. MCGOVERN: You know, so,
hopefully, it all will work out if you read the
guesti on broadly.

LT. COL GREEN. But the terns of
reference should also allow for -- | nean, and,
obviously, | think the panel would benefit if the
subcomm ttee, through its nore detail ed work,
identifies additional issues that the
subcomm ttee agrees are issues. | nean,
certainly, in the course of your discussion,
that's sonething that can be rai sed and we shoul d
i ncorporate a |ist of anything that the
subcomm ttee feels may warrant detention. But
you do have the paraneters to identify other
i ssues to the panel.

DEAN ANDERSON: So | guess |'IlIl just
throw out that |I'mnot convinced that we should
touch the statute after this presentation today.
| understand that that sounds like it m ght be a
mnority view And it's tentative. You know, |

coul d be convi nced ot herw se. It sounds |ike
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there's a real inpulse to |let things work
t hemsel ves out through case |law and don't
underm ne the devel opnent of case | aw by
i ntroduci ng yet again new statutory | anguage.

So that's at |east part of the
calculus for ne, so, although this is going to
i nvol ve trenendous staff work, | don't want that
work to presuppose an outconme. It seens to ne
that it's still part of our analysis about what
to do with the statute, if anything, and how to
-- particularly given that the Wite House has
not nmoved forward with interpretations of the
statute, so that's still possibly, | think, an
opportunity to -- actually, | don't know
procedurally what that provides as an opportunity
to clarify the statute, but that was at | east
rai sed by the panel today.

So a lot of work forward, but | woul d
want to hold out still a question in our mnds
about whether or not this is the right direction
to go, given the repeated revisions of the

stat ut e.
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PROF. SCHULHOFER: One of the concerns
about that is that, insofar as the Wite House
tried to do anything to make this statute nore
victimprotective than it already is, it would
bunp up agai nst Handan, which denies the
president the authority to enact rul es of
deci sion that are inconsistent with congressional
st at ut e.

So that woul d be a one-way ratchet if
we did that. [In other words, one way the Wite
House presumably coul d i ntroduce provisions that
are nore friendly to the defendant but can't go
any other direction. At |east, unarguably, it
woul d rai se an issue under Handan.

BCEN(R) SCHWENK: | think the Dean is
ri ght because | think the charter is we'll answer
these 11 questions and then sit down and see what
your answers are and decide whether it's worth it
or not. W still have to do the third thing,
which is we found the problem we've got
sol uti ons, now what are the problens with the

sol utions and we've just introduced a net
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negati ve and, therefore, leave it the way it is.

DEAN ANDERSON: Maybe it's being a | aw
prof essor and teaching crimnal statutes, | just
think we could go through with a fine-tooth conb
in any one of these groups and dismantl e any
crimnal statute in front of us and conme up with
dozens upon dozens of problens, interpretative
potential problens and actual problens. It
doesn't nean that they aren't real and that we
don't end up deciding to address them by
rewiting the statute wholesale or with sone
| aser-like focus. But | think it's still a
guesti on mark.

LT COL MCGOVERN: That's exactly what
happened in 2004 when the JSC | ooked at revising
Article 120 and they cane up with an 800-page
report with six options, but their overall

recommendati on was no change. So it's absolutely

MAJ GEN(R) WOODWARD:  And | think it's

interesting to nme that there doesn't seemto be a

bi g undercurrent fromthe fol ks who are operating
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in the field to change it. | mean, when | read
everybody's inputs, in addition to what we heard
here, it doesn't seemlike there's a big
overwhelmng, this is a real problemand we need
to fix it. | was surprised by that, actually,
but --

COL(R) SCHENCK: These guys have sat
on the bench with three different versions, you
know. So the laser-like is, | think, fromthe
trial judge perspective, the best way to go and
sonet hing that, they've already got the Benchbook
i nstructions and they can work with those little
pi eces.

| think sonmeone suggested court -
martial changes, which we were just nentioning as
an aside, the Court of Appeals for the Arned
Forces which reviews, of course, our mlitary
cases doesn't really put weight, credibility in
the president's changes as they do congressional
changes. So we can never be sure about what wl|
happen next, so the president said let's ungl ue

the fences, they don't have to be listed. And
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the Court of Appeals for the Armed Forces says,
oh, yes, they do. You nane it, those Article 134
of fenses by the president, Court of Appeals for
the Arned Forces says the pleadings have to say
and the president said they don't.

So | just throw that out to you
because that m ght be a good way. It wouldn't
cause a lot of trouble but --

BCEN(R) SCHWENK: But | think it was
i nteresting when we asked Dwi ght about the
Manual , the pendi ng Manual changes and di d they
address these issues. It was sort of |ike --
which indicates it's not a burning issue, at
| east thus far in practice, because, if it were,
on the JSC list of 111 mllion pending actions,
fixing sone definitions would be pretty high and

COL(R) SCHENCK: OCh, I'd like to add
to the Joint Service Committee and how it works.
Wen | was a major, | was on the working group.
So the Services each had a crimnal |awer as a

voting nenber and as a minion, you know, doing

Neal R. Gross and Co., Inc.
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the work on the working group. And as part of
the Code Conmittee, | always see the briefing
fromthe Joint Service Commttee, and | think
their perspective, at least fromthe Joint
Service Conmittee perspective, is all these
panel s are doing work on the Code, they're on the
recei ving end of the Response Systens Panel's
suggested |l egislative change. It's now their job
to figure it out and put it in an executive
or der.

And they, first of all, don't have a
staff. They just have the one mmjor and the
col onel who votes because | specifically asked
that question. So they don't have a staff. They
don't have an office. They're all in their
different Service office. They have a nonthly
neeting, and they're having all this work going
on. So the MIlitary Justice Review G oup, which
is in this building, provided their report, not
on 120 apparently.

So they're just waiting and worKking

and trying to get those executive orders through
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the process. |I'mglad |I'mnot on that working
group anynore.

ACTI NG CHAI R HOLTZMAN: Wl |, do we
have enough, does Staff have enough information
for the next neeting?

LT COL H NES: Yes, nm'am

ACTI NG CHAI R HOLTZMAN: Ckay. So sone
of these issues probably will be ironed out by
t he next neeting. Thank you very nuch, everyone.

LT COL HHNES: JPP neeting will start
at 8:30 tonorrow norning.

ACTI NG CHAI R HOLTZMAN:  Eight thirty?
Okay. Well, thanks very nuch everyone. Have a
ni ce eveni ng.

(Wher eupon, the above-referred to

matter went off the record at 4:53 p.m)
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