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P-ROCE-EDI-NGS
(8:49 a.m)

M5. FRIED: Good norning, everyone.
Thank you for being here today. This is the
third neeting of the Subcommittee. The
Subconmi ttee was established by the Secretary of
Def ense at the request of the Subconmittee's
parent Panel, the Judicial Proceedi ngs Panel.
Since Fiscal Year 2012 Anendnents, also known as
t he JPP.

The Chair of the JPP is the Honorable
El i zabeth Holtzman. The Chair of the
Subconmm ttee is the Honorabl e Barbara Jones.

Addi ti onal information on the
Subconmi ttee nmenbership is avail able on the JPP

website at http://jpp.whs.mil.

Wth that, | would like to turn it
over to the Chair. Thank you.

CHAI R JONES: Thank you, Mari a.

For the norning session, we are going
to continue to hear nore information about

Article 120, and al so we have M. Dwi ght Sullivan
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here again, and |I'mvery happy that he is here
again, to discuss the executive order process and
try to explain it to us.

In the afternoon, since we have had a
| ot of information given to us, and have had the
opportunity to give it sone thought, we are going
to begin to discuss and to deliberate on the
i ssue of whether to make -- whether we shoul d
recommend or shall recommend any changes to
Article 120 or not.

And we hope to be able to continue our
exam nation during deliberations and our
analysis. And if we are able to arrive at sone
consensus with respect to any issue, that will be
a building block for further deliberations.

This is a conplex statute. W have
heard | ots of opinions in nmany different
di recti ons about how we shoul d approach it. And
so one thought that | wanted to just nention now
before we go to deliberations this afternoon, and
before we hear fromM. Sullivan, is that | think

what ever we cone up with, because it is a statute
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that is conplicated, and we m ght not know what
we have wought by the tinme we suggest -- if we
do suggest any changes -- that we then send our
suggestions to the Joint Services Commttee so
they can take a |look at it.

They are the practitioners. They may
see sonething we hadn't even -- that hadn't even
occurred to us. Possibly to the mlitary justice
section of the ABA. But | think we should send
it out for corment -- not for approval but for
conment .

Al right. So with that, yes, den?

LT. COL. HINES: Just real quick.
Ladi es and gentlenen, | apol ogize up front.

You' ve got sone hard copies of materials in front
of you. And so before we get going, | just want
to make sure that everyone is on the sane page.

So I'lIl start with -- | passed out
hard copies of M. Sullivan's presentation. He
is going to be doing what I'd call a tabl etop.
So I've given you basically note pages. So the

packet with the three slides on each page, that's
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going to be his presentation.

The next docunment is this docunent
that says "Article 120 Slides", and that is
Li eut enant Col onel Kennebeck and Ceneral Pede's
slides. They are going to be going next. In
your blue folder -- and that's the blue fol der --
| just want to make sure you' ve got everything
that we've given you. There is a one page
docunent of the 11 issues that we are going to
del i berate over this afternoon.

And t hen, Congresswonan Hol t zman
brought this to nmy attention. So now you should
have an actual hard copy of the actual statute.

In your materials, you have Ms.
Kepros' proposed fix. And so there is no heading
on that. The way you can tell those apart is Ms.
Kepros' proposed fix, if you look down in A sub
A, "with rape," she has inserted the word
"knowi ngly." So "any person subject to the 20
chapter who know ngly."

So if you want to just take that

docunment out and wite "Kepros Proposal” on top
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of it, that's how you should be able to tell it
apart fromthe docunment that Ms. Zahn just gave
you, which is the actual statute.

Yes, ma' anf?

HON. HOLTZMAN: | didn't get a |ist of
the 11 issues. You said it was going to be in
our packet?

LT. COL. HHNES: It should be on the
right side in there.

HON. HOLTZMAN:.  On.

LT. COL. HHNES: The 11 issues for the
del i berations, and those are the first 11 issues
that you all referred to as "sub A"

HON. HOLTZMAN: Can | al so suggest in
the future that we give these docunents headi ngs,
so that --

LT. COL. HNES: Yes, ma'am And |
apol ogi ze for the lack of clarity on that.

So you have that, and then you have
t he marked up version, which is M. Kepros'
proposal, but it's with the markups. And that's

the one that has got the red -- | don't know if
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it has got red ink on it at the bottom

MAJ. GEN. WOODWARD: It's very clear

LT. COL. H NES: You've got Professor
Schul hof er's docunment that | forwarded to
everyone a few days ago. He's going to be on the
phone for the deliberation session this
afternoon. And then, on the left side, you
shoul d have your agenda.

| f you have any questions before we
start, just let me know. Dean Anderson?

DEAN ANDERSON: | just wanted to
confirmw th Judge Jones that once we send it out
for comments, which | think is a terrific idea,

t hat we woul d then reconvene to --

CHAIR JONES: On, absolutely.

DEAN ANDERSON: -- del i berate again
and revise on the basis of that. O choose not
to.

CHAIR JONES: Right. Absolutely.

DEAN ANDERSON: Great. Thank you.

LT. CO.. HINES: Thank you, Judge.

Sorry for the interruption.
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CHAIR JONES: Ch, no, no, no. That's
fine. Thank you, den.

And, actually, what | should have said
at the beginning, and I'll say it again when we
have Professor Schul hofer on the phone, is | want
to -- | amgoing to thank hi mbecause | think he
has sent us a wonderful subm ssion, which gives
us an analysis with respect to each of the 11
i ssues, and it is going to be terrific for
t al ki ng points.

And | also want to thank you, d en,
because | think you have really put together sone
terrific materials here for us, and it makes it
so nmuch easier for us to go forward.

Thanks.

Now, M. Sullivan, there you are. And
| will make the sanme conment about you com ng
again when | get to General Pede. GCkay. o
ahead.

MR. SULLI VAN. Thank you so nuch,
Judge Jones. As Judge Jones nentioned, | ama

repeat offender, and so | am speaki ng today, and

Neal R. Gross and Co., Inc.
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Kyl e asked nme to cone and talk to you about the

executive orders, and particularly about what --
how the mlitary courts use executive orders and
what can be done with an executive order versus

what nust be done by statute.

But you may recall that the last tinme
| spoke with you, | said | feel like a
fingerpainter in a roomfull of Renbrandts and
Van Goghs, and | certainly still feel that way,
so I'msubtitling this talk "The Return of the
Fi ngerpai nter."

And so to provide you with a road map
of what | plan to tal k about this norning, first,
| want to tal k about the authority to issue
executive orders that revise the Manual for
Courts-Martial, and fromthat authority fl ows
certain inplications about what can be done with
an executive order versus another type of
| awmaki ng functi on.

Second, a quick review of the contents
of the Manual for Courts-Martial, and then

zeroing in on Part 4 of the Manual for Courts-
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Martial, which deals with the Punitive Articles.

And then, we will tal k about the |evel
of judicial deference that the courts give to
what is in the Manual for Courts-Martial.

And then, finally, time permtting,
the President |ast week issued a new executive
order amending the Manual for Courts-Martial, so,
time permtting, | will very quickly review with
you what is in that executive order, including
sonme provisions to carry out recomendati ons of
the RSP. So some of you nay be particularly
interested in those provisions.

So, as sone of you nmay recall, when |
was growi ng up we had School house Rock! on TV,

and we | earned basic civics from watching

School house Rock!, and you had the "I'mjust a
bill, I"'mjust a bill, sitting there on Capitol
HIll." Do you renenber that song?

General Schwenk is here; perhaps we
could get himto sing it for us.
(Laughter.)

And so this norning we are supposed

Neal R. Gross and Co., Inc.

12

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

to --

BRIG CGEN. SCHWENK: Are you trying to
get out of your presentation by running everybody
out of the roonf

(Laughter.)

MR, SULLIVAN. So this norning we are
supposed to have a multinedia presentation, and
was goi ng to show you an updated version of that,
but we couldn't get the PowerPoint to work, so
you have these slides instead.

But as ny old command St aff
i nstructor, Colonel Trout, used to say, "If you
have a plan that counts on everything going
right, you have a bad plan." So hopefully we
have a backup

So everyone recall that song with the
little bill sitting there on the Capitol steps
and "I'mjust a bill"? WlIl, Saturday Ni ght Live
very helpfully recently updated that song to
address executive orders. So, hopefully, | wll
be able to play for you -- hopefully you'll be

able to hear this. | brought on tape this thing,

Neal R. Gross and Co., Inc.
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in case we had a snafu, which of course we have.

So let's see if everyone can hear
this. This is that song updated for executive
orders.

(Audi o pl ayi ng begins.)

VOCE: |'man executive order, and |
pretty nmuch just happen.

(Laughter.)

That's it.

(Audi o pl ayi ng ended.)

MR, SULLI VAN. Ckay. So there we have

(Laughter.)

So you can contrast that with the
old song --

CHAIR JONES: I'msorry. You' re going
to have to cone back again after that.

(Laughter.)

MR, SULLIVAN: So there we have the
executive order song. And, as we know, it's
rat her nore conplicated than that. Presumably,

we woul d have gui dance for Article 120 if that

Neal R. Gross and Co., Inc.
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was it. But there is certainly not the sane
constitutional formality with the way the
executive orders are pronul gated conpared to the
way the statute is adopt ed.

So let's look first, you know, going
back to the Constitution, what provides the
authority for the President to i ssue an executive
order? And, in specific, an executive order to
set out the Rules for Courts-Martial, mlitary
Rul es of Evidence, and gui dance for the Punitive
Articles.

So we start, of course, with
Article 1, Section 8, C ause 14, of the
Constitution, which provides to Congress the
power and responsibility to nake rules for the
regul ation of the | and and naval forces.

Now, Congress, acting pursuant to that
authority, passed the UCM) in 1950, and President
Truman signed it into lawin '51. And included
in that provision are certain rather broad
del egations of authority. So Article 36 is a

broad del egati on of rul emaking authority to the

Neal R. Gross and Co., Inc.

15

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Presi dent .

So it delegates to the President the
authority to prescribe pretrial, trial, and post-
trial procedures, including Rules of Evidence.
And, as we know, there is a further caveat that
said the President, to the extent practicabl e,
should follow the rules -- the sane rules that
woul d apply in trial of crimnal cases in United
States District Courts.

And then, additionally, Congress
del egated to the President the broad authority
for sentencing purposes. So al nost every offense
that the UCM] sets out -- al nbst every punitive
article -- says that it shall be punished as a

court-martial may direct. And then, the

Presi dent, under Article 56, is authorized to
institute limtations on the particul ar
puni shment that a court-martial may direct.

So if you just look -- for exanple, a
| awf ul order violation -- if you just |ook at the

statute it says, "A violation of a |lawful order

shall be punished as a court-nmartial may direct,"

Neal R. Gross and Co., Inc.
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whi ch sounds like life without eligibility for
parol e m ght be the sentence for that. But the
Presi dent steps in and inposes the two-year
limtation. So, again, there's a rather broad
del egati on of authority.

Now, beyond that, of course, we al so
have i ndependent constitutional authority for the
President in this area. So we have Article 1 --
Article 2, Section 1, which of course says that
the President shall -- the executive authority of
the United States is vested in the President.

And t hen, of course, we also have Article 2,
Section 2, Clause 1, the Conmander in Chief
cl ause. So we have i ndependent congressi onal
recogni tion of the President.

And so in Swain v. United States, for
exanple -- | have a picture of the emnently
forgettabl e George Shiras, the author of the
Swai n opinion, in the handout. In Swain, you had
the President acting as a convening authority in
a case for which there was no statutory

aut hori zation, back in the |late 1800s. The

Neal R. Gross and Co., Inc.
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Presi dent acted as a convening authority. No
statute authorized the President to convene a
court-martial .

The Suprene Court had to assess
whet her he was authorized to do so, and they said
yes -- that the inherent authority as Commander
in Chief carried with it authority over the
mlitary justice system including the authority
to convene a court as an exercise of the
President's own constitutional authority, not as
an exerci se of del egated authority under what
woul d then have been the laws of the Articles of
Var .

So now let's fast-forward to 1951. W
have -- Congress has passed the UCMJ, and the
President is going to prescribe a Manual to help
carry that out. So you'll recall that before
t hen, we had the El ston Act, which covered the
Arny and the Air Force; we had a separate
statute, the Articles for the Governnent of the
Navy, which hadn't changed a lot since the G vil

War, that cover the Navy and Marine Corps.
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So there was a publication called
Naval Courts and Boards that was |ike the
equi val ent of the MCM for the Navy and the Marine
Cor ps, and then you had the Manual for Courts-
Martial U S. Arny, published in 1949 for the
Arny, and then you had the U S. -- you had the
Manual for Courts-Martial Air Force. So you had
these three different publications before then.

So the UCMJ was adopted to nake a
uni formsystem And so President Truman then
promul gated the Manual for Courts-Martial that
covered all of the Services. And he did so by
executive order.

And, interestingly, that executive
order said that it was executed "by virtue of the
authority vested in ne by the UCMJ, and as
President of the United States.” So it seens
that he is suggesting an independent authority as
President -- not just a del egated authority, but
al so the authority as President of the United
St at es.

Then, of course, in 1968, Congress

Neal R. Gross and Co., Inc.
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adopts a major revision of the UCMI, and the next
year President N xon pronul gates a revi sed Manual
for Courts-Martial -- the 1969 Manual for Courts-
Martial. Once again, does it by executive order

And just as President Trunman before
hi m President N xon indicated, "By virtue of the
authority vested in ne by the UCMJ, and as
President of the United States, | am pronul gating
this."

Okay. Now, fast-forward to 1983,
Mlitary Justice Act of 1983, another fairly
significant rewite of the UCMI], although far
| ess significant than the '68 revision. But, in
1983, a mpjor rewite, and then we have a new
Manual for Courts-Martial pronul gated by
Presi dent Reagan in 1984. And, once again, it is
promul gated by executive order.

But this executive order takes a
different formthan that which had been
instituted -- that which had been adopted by
Presi dents Truman and Ni xon. President Reagan

began, "By virtue of the authority vested in ne

Neal R. Gross and Co., Inc.
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as President by the Constitution of the United
States, and by the UCMJ, | promulgate.” So it
was giving a nore prom nent place to the
President's independent authority.

And as | nentioned, just |ast week
President Cbama instituted -- signed an executive
order further anending the UCMJ, and he
i ndicated, "By the authority vested in nme as
President by the Constitution and the | aws of the
United States, including the UCMI." So we have
the President's enphasizing their independent
constitutional role in the systemas one
authority for the Manual for Courts-Martial, not
limted to sinply their del egated authorities
from Congress.

Okay. So let's talk for a little bit
about the case of Loving v. United States, which
was a Suprene Court interpretation of
presidential authorities in the Manual for
Courts-Martial. So you'll recall that in 1972,
of course, the Suprene Court in Furman v. Ceorgia

came out with a result that pretty mnuch
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i nval i dated all of the death sentences -- all of
the death penalty systens in the United States.

And then, a nunber of systens revised
their death penalty systens. The basic hol ding
in Furman, every Justice wote separately, so
it's difficult to conme up with what is the actual
hol di ng. But Furman has conme to be understood as
meani ng that you -- that it is constitutionally
required for a death penalty systemto satisfy
the 8th Amendnment, that it channel the discretion
of the sentencer. You can't have unconstrai ned
di scretion of the sentencer.

And so a nunber of states cane up with
different ways to constrain the discretion.

North Carolina said, "Ckay. Everybody convicted
of preneditated nurder dies." Suprene Court
said, "That's not okay."

You had Texas which said, "W are
going to ask the jury to answer three specific
guestions that will help guide their discretion."
The Suprene Court said that was okay.

You had the CGeorgia system where there
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are certain aggravating factors that make -- that
are required to make a system deat h-eli gi bl e.
The Suprene Court said that was okay.

So by 1976, you had the Suprene Court,
in Gegg v. Georgia, endorsing a nunber of
systens that had been revised. But Congress
didn't change the UCM)'s death penalty system

So just like before Furman, for a
court-martial, if an individual was found guilty
of preneditated nmurder or felony nurder, the
menbers of the court-nmartial were sinply told,
"Deci de whether he gets death or life." At that
time, those were the only two options, life --
confinenment for life or death -- and the
di screti on was unconstr ai ned.

So there was a Sol dier over in
Germany, killed a taxicab driver, sentenced to
death. Matthews. H's case goes up to the --
what was then called the Court of Mlitary
Appeal s, now the Court of Appeals for the Arned
Forces. And so the Court has to deci de, does

Furman apply to the mlitary? And if it does,
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then that is going to invalidate not only
Matt hews' death sentence but the death sentences
of all seven Service nenbers then on death row.

And the Court held that it did; the
Court held that Furman constrained the mlitary,
and so we needed a new system

So President Reagan cane out with an
executive order adopting a new death penalty
system t hat adopted what were call ed "aggravating
factors.” So in order for a case to be death-
eligible, it has to not only be a death-
aut hori zed of fense under the UCMJ, but also it
has to satisfy a prescribed aggravating factor,
so nore than one nurder in the same case, nurder
of an officer in the conmm ssion of his duties.

And there are a nunber of them and
they are set out by the President -- not by
Congress -- in Rule for Court-Martial 1004.

So Loving was anot her Sol di er
convicted of killing two taxicab drivers, tried
to kill a third, and he -- in Fort Hood, Texas --

and he was sentenced to death. And his case ends
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up going up to the Suprene Court. The Suprene
Court grants cert on the question of whether

Presi dent Reagan had the authority to adopt these
aggravating factors in order to nake the mlitary
death penalty system work, or whether that was an
i nherently | egislative function.

And so, in Loving, the Suprene Court
addressed three main i ssues: one, the defense
said the President may not adopt aggravating
factors. That is a substantive matter. It is a
substantive matter that is conmtted only to
Congress in the exercise of its legislative
function.

Second, they said even if the
President is -- could do it constitutionally,
Congress never del egated that authority.

And then, the third argunment was:
okay, even if the President can do it, and even
if you find a delegation, the Suprene Court case
| aw on del egation of |egislative functions
requires that Congress provide an intelligible

principle to the del egate, because if you -- if
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Congress just said to sone del egate -- you know,
sonme executive agency said, you know, wite al
the rul es that woul d make m sbehavior in a
crimnal -- in a national park a crine. They
said -- the Suprene Court has said that woul d be
an i nperm ssi bl e del egati on of the | awraking
function.

So if Congress wants to del egate
authority to nake sone rules for the Park
Service, sonme crimnal statutes for parkland,
they have to provide an intelligible principle
that will guide the delegate in doing that. And
that's what keeps it from being an
unconstitutional del egati on.

So those were the three main issues in
the Loving case. And so the Suprene Court said
that under Article |, Section 8, C ause 14,
Congress, |ike Parliament, exercises a power of
precedence over, but not exclusion of executive
authority. So they said the President has
precedence over the President in terns of making

rules and regulations relating to --

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

27

HON. HOLTZMAN: Congress has
precedence.

MR, SULLIVAN. |'msorry. Thank you
so nmuch. Thank you so nmuch. Exactly.

HON. HOLTZMAN: Ri ght.

MR. SULLIVAN: A former nenber of
Congress, so of course they pick up on it.

(Laughter.)

| nadvertently putting Congress
underneath. Thank you so nuch. Exactly as
Representative Holtzman said. So Congress is on
top. The President is -- has independent -- the
Presi dent has authority, but it is subject to
congressi onal precedence.

But the Court went on, "It would be
contrary to precedent and tradition for us to
i npose a special limtation on this particul ar
Article | power."” So, in other words, Congress
can del egate other authorities; there is no
reason they can't delegate this authority as

wel | .

And the Suprene Court went on in an

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

opi nion by Justice Kennedy and said, "It would be
contrary to the respect owed the President as
Commander in Chief to hold that he may not be
gi ven wi de discretion and authority.” So, once
agai n, enphasi zi ng the i ndependent congressi onal
grant of power to the President as Comrander in
Chi ef .

They went on to say, "There is nothing
in our traditions or the wording of the
Constitution that forbids this delegation to the

Presi dent acting as Comrander in Chief," once
agai n enphasi zi ng the President's independent
rol e.

Then, the Court went on to say that
they found a sufficient delegation in
Articles 36, 56, and also Article I8, which sets
the jurisdiction of a court-martial -- of a
general court-martial -- as being the
jurisdiction to inpose punishnents as being
subject to limtations prescribed by the

Pr esi dent .

So they took that |anguage from 18,
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36, and 56, rolled themall together, and said

that was a sufficient del egation.

And then, they got to the intelligible

principle, and then -- when the Court of Appeals
for the Armed Forces had heard this case, they
found that there was an intelligible principle
t hat had been prescribed by Article 36.

The Suprene Court really sort of
di sagreed with that provision and pretty nuch
found that there was no intelligible principle,
but al so found there didn't have to be, and this
| anguage here is particularly instructive.

Regarding the intelligible principle,
they said, "The del egation here was to the
President in his role as Commander in Chief."
Per haps nore explicit guidance as to howto
sel ect aggravating factors woul d have been
necessary if the del egation were nade to a newy
created entity wthout independent authority in
this area.

"The President's duties as Conmander

in Chief, however, require himto take
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responsi bility and continuing action to
superintend the mlitary, including courts-
martial. The delegated duty, then, is
interlinked with duties already assigned to the
Presi dent by express terns of the Constitution.
And the sane limtations on del egati on do not
apply where the entity exercising the del egated
authority itself possesses authority over the
subj ect matter."

And then, they went on to say, "Look
we' re not saying necessarily the President could
have done this without a delegation.” They said,
"We need not deci de whet her the President woul d
have i nherent authorities as Commander in Chief
to prescribe aggravating factors in capital
cases."” But "once del egated that power by
Congress, the President -- acting in his
constitutional office as Conmander in Chief --
has undoubt ed conpetency to prescribe these
factors w thout further guidance."”

So essentially they do a carve-out of

the intelligible principle requirenment that woul d
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ot herwi se apply and say it doesn't apply here
because the President is acting as Commander in
Chi ef .

So sonething very inportant to keep in
m nd when we are assessing what the President may
do by executive order, the President clearly is
going to be -- have sone authority to go beyond
what a nere agency could do, because, again, of
t he i ndependent constitutional grant in Article
2, Section 2, C ause 1.

CHAIR JONES: Can | ask a quick

guesti on?

MR, SULLIVAN: Pl ease.

CHAIR JONES: Are the -- is what the
Presi dent wote describing what -- or prescribing

what the aggravating factors are, is that
considered a part of -- is it a part of statutory
scheme? O is it, | don't know, procedures?
That's where | am al ways m xed up with exactly
how much the President can do.

MR, SULLI VAN: And, Your Honor, the

Suprene Court westled with that as well. And
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they -- as | nentioned, the second part of the
opi nion was finding that there was a del egati on.
And this is what was particularly interesting in
there. And the -- |I'Il give you the short answer
to your question. No idea.

(Laughter.)

"1l tell you how the Suprene Court
westled with it, which may help to --

CHAI R JONES: (kay.

MR, SULLIVAN. -- to guide. And one
coul d al nost sense the disconfort of Justice
Kennedy in this part of the opinion when he is
tal ki ng about, where does he find the del egation?

Congress -- and way after the UCMI was
adopted -- Congress adopted a particular article
cal | ed Espionage, Article 106a. So Article 106,
dealing with spying, applies only in tine of war.
It becane readily apparent that we have spies in
the mlitary not nmerely in time of war; the
Wal ker famly would be a prine exanple of that.

And so the -- so Congress passed a

speci fic deat h-aut hori zed peaceti me spying
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statute, Article 106a. And when Congress passed
-- and this preceded the opinion in Loving. And
so when Congress passed that, Congress actually
wote into the statute that the President nmay
prescri be -- because this was after 1004. So
this is between 1984 and 1996 when Congress
passed this, and a statute with which General
Schwenk is very famliar. He used that in

espi onage prosecuti ons when he was a Mari ne Corps
prosecut or.

So in that statute, Congress expressly
wote that the President may prescribe
aggravating factors for purposes of this new
death penalty statute pursuant to Article 36. So
they actually wote it into the statute.

And Justice Kennedy kind of | ooks
askance at that and says, "Does Article 36 really
reach these substantive issues?" But a later
Congress said they did, and "we're going to give
great credence to the interpretation of the |ater
Congress in terns of interpreting what the

earlier Congress in 1951 had done."
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So the Suprene Court essentially says
-- they very strongly indicate in | ater cases
when they are even nore clear -- that those sorts
of aggravating circunstances, aggravating
factors, which are necessary to constrain the
di scretion of the jury, are like elements. They
are -- you know, in any other system they would
be statutory.

The Court very strongly indicated that
that was an inherently |egislative function, but
one that could be delegated to the President.

And so you do have the President naking
substantive law. So it's not statutory |law, and
it's clearly -- you know, those RCMs are in this
Manual . It is -- you know, RCMLO04(c) is in this
Manual. So it is clearly a regulatory act, but
it a regulatory act in a substantive area of the
| aw.

s that responsive? That's a very
| ong-wi nded answer to your question.

CHAIR JONES: No. | think it's a

great answer. Your first answer was "no idea."
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MR, SULLIVAN. | can't tell you.
That's right, that's right. So, you know, we
could sit here and discuss very profitably for an
entire day.

CHAIR JONES: No. | think that's very
hel pful . Thank you.

MR SULLIVAN: Al right. So |

probably shoul d have just stuck with, "Who

knows?"

(Laughter.)

So now, havi ng waved around the Manual
for Courts-Martial, let's talk about the content

of the Manual for Courts-Martial. So there are
only five parts in here that are actually
prescri bed by the President; they nmake up a
relatively small part of this vol une.

So when we think of this as the Manual
for Courts-Martial, we are really thinking
i nprecisely. It would be thinking about a Bible
that al so has a nunber of supplenentary materials
and essays and a concordance as all being the

Bi ble, rather than just the A d Testanment and New
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Testanment parts -- or the A d Testanent,
dependi ng on whatever one thinks is the Bible.
Ckay? So, I'mnot trying to be prescriptive at
all.

So, but there is a nunber of things --
of itenms in here that are not prescribed by the
President and that are not actually technically
part of the Manual for Courts-Martial, even
t hough they appear between the -- within the
bi ndi ng of sonmething called the Manual for
Courts-Marti al.

So there are five parts: One, the
Preambl e; two, the rules for courts-marti al,
exclusive of the discussion; three, the mlitary
Rul es of Evidence, exclusive of the discussion;
four, Part 4 of the Manual dealing with Punitive
Articles; and, five, Part 5 of the Manual which
deal s with nonjudicial punishnments. That is what
is the actual Manual for Courts-Martial, and the
President told us that.

So the Preanble to the Manual for

Courts-Martial actually explains to us what is
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the Manual for Courts-Martial. And it says it
shal|l consist of the Preanble, the rules for
courts-martial, the mlitary Rules of Evidence,
the Punitive Articles, and nonjudici al

puni shrent s.

And then, the Joint Service Commttee
put in additional |anguage in a discussion of the
Preanbl e sayi ng, "Hey, the Departnent of Defense,
in conjunction with the Departnent of Honel and
Security,"” which the Coast Guard falls within,
"are al so providing additional materials, the
di scussi on of the anal ysis, various appendices.”
But those technically are not part of the Manual.

So there is things in here that the
Presi dent does, and then there are things in here
t hat DoD and DHS does that are not official
policy; they are sinply guidance. As the
anal ysi s says, those are in the nature of a
treati se.

So | nmentioned that there are five
parts. Now, for purposes of addressing the

I ssues that Kyle asked that we address, we need
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to zero in on Part 4 of the Manual. So Part 4 of
the Manual is the President discussing the
Punitive Articles of the Uniform Code of Mlitary
Justi ce.

And so nost of the provisions --- and
there is sone flexibility regarding particul ar
portions of particular UCMJ Articles. But for
nost UCMJ] Articles, the Part 4 includes first the
text of the statute. So it sinply repeats the
| anguage t hat Congress has adopted. Second, it
prescri bes el enents of the offenses. Third, it
provi des an expl anati on of the offenses,
sonetines including definitions. Fourth, it
i ndi cates what is a | esser included offense of
that particular UCM] provision or offense under a
UCM) article. Fifth, it includes the maxi mum
puni shrent, what we earlier tal ked about what the
Presi dent does pursuant to Article 56 --
prescribing the maxi mum puni shment for each
of fense in the UCMI.

And then, finally, it provides a

sanpl e specification so that a prosecutor has
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help in witing up the spec, although sonetines
t he sanple specifications mght | ead one astray
as in the Article 134 context, which Dean Schenck
and | were discussing earlier, where sone of the
nodel specifications were held by CAAF not to be
adequate to state the offense.

HON. HOLTZMAN: Can | just ask on
t hat --

MR, SULLIVAN: Pl ease.

HON. HOLTZMAN: -- so all of these, a
through f, are prescribed by the President?

MR SULLIVAN: That is correct.

HON. HOLTZMAN:  Ckay.

MR SULLIVAN: That is correct.

So Part 4 is one of the parts that the
Preanble tells us is Presidentially prescribed.
So it's not the Joint Service Commttee. The
Joint Service Conmmttee, obviously, makes a
recomrendati on to what the President shoul d do,
but the President actually, by executive order,
promul gates what is within Part 4, including al

of those -- all of that guidance for each
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particul ar UCMI of f ense.

Al right. So now !l think it would be
hel pful to consider: how do the courts treats
what the President has done in Part 4 of the
Manual ? And, of course, we have already seen --
we have al ready seen the courts westling with
how to treat sonmething that is |ike a substantive
| aw provided in RCMLOO4.

Then we are actually dealing with
substantive law. W are dealing with crim nal
of fenses. How do the courts treat what the
President said? So this is really inherently a
bal ance of power issue. You know, what is within
Congress' exclusive area? Wat can the President
do? And then, how do the courts treat what the
Presi dent has done?

So while the courts that do this,
unl ess the case goes to the Suprenme Court, are
actually courts that are adopted under Article 1
of the Constitution --- not Article Ill of the
Constitution -- and that, for admnistrative

pur poses, reside within the executive branch.
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And so the line drawing is very conpli cat ed.

But you can see the three functions.
Even if it isn't, for the nost part, actual
Article Il judiciary, you see the three
functions -- the legislative function, the
executive function, and the judicial function --
all interacting in this sphere.

So let's | ook at how the courts have
treated this. And so let's start with the case
of United States v. MIller. And the issue in
M Il er was whet her taking indecent liberties with
a child requires that the act be commtted in the
child's physical presence.

So the fact patternin Mller, you
have a Service nmenber who is online engaging in
sexual comunication -- explicit sexua
communi cation -- with what he thinks is a 14-
year-old girl, but is actually a sheriff's
deputy. Ckay. That is a scenario we see rather
routinely -- all too often.

And so he -- during this exchange, he

uses a canera to show what he thinks is a 14-
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year-old girl, himmsturbating, and then he
arranges a neeting, although |ater says, "But we
can't have sex because you're underage."

And so the issue was: did that
constitute indecent liberties? And so the Manual
for Courts-Martial said that the liberties nust
be taken in the physical presence of the child.
So Part 4 of the Manual, in explaining the
i ndecent |iberties offense, gives that guidance.

And so when the Court of Appeals for
the Arned Forces was confronted with that, they
cited that guidance fromthe President, indicated
that it was not binding, but also indicated that
t hey woul d give that great wei ght when deci di ng
how to construe that particular statute or that
parti cul ar of fense.

And so now let's | ook at the case of
United States v. Mance. Mance was a case by the
great Chi ef Judge Robi nson Everett of the Court
of Appeals for the Armed Forces. And so Mance
was a -- it was a marijuana use case. So

Congress adopted a specific offense -- a specific
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punitive article, Article 11Z2a -- to cover
wrongful use, possession, and distribution of
control |l ed substances.

And so in the Mance case, the Court of
-- then the Court of Mlitary Appeals -- was
consi dering, what is the know edge conponent that
we are going to inpose on the government to prove
-- in order to get a crimnal conviction for
wrongful use of a substance? Do you have to
prove that the person knew what the substance
was? Do you have to prove that the person knew
t he substance was contraband? They were
westling with those issues very early in the
Article 112 al pha regine.

And so Judge Everett |ooks at what the
President had witten in the Manual for Courts-
Martial, and he says, "The views of the drafters
of the various Manuals, in witing the provisions
just discussed, and those of the President in
promul gating them are inportant, but they are
not binding on this court in fulfilling our

responsibility to interpret the el enents of
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substanti ve of fenses, at | east those substantive
crinmes specifically delineated by Congress in
Articles 77 through 132 of the UCMI."

Al'l right. So he is saying, "Look, we
are going to look at the views of the President,
but they are not binding." It is also
interesting -- so -- yes, please.

HON. HOLTZMAN:  \Why not ?

MR, SULLI VAN. Well, because normally,
of course, the courts --

HON. HOLTZMAN: | nean, if the
Presi dent can prescri be how you get to the death
penalty, the President can't prescribe -- | mean,
if he is acting under congressional del egation,
why isn't that final?

MR, SULLIVAN. Well, a nmulti-part
answer to that question. Al right. So, of
course, we have Marbury v. Madison: it is
i nherently the province of the judicial
departnent to say what the lawis.

So the elenment of -- let's take

el enents, for exanple.
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HON. HOLTZMAN: But this is not the
judicial departnment. But anyway.

MR, SULLIVAN. So, but let's take
el ements of the offense. So the elements of the
of fense, everyone agrees, are prescribed by
statute; the elenments of the offense are
controll ed by what Congress says.

So the President says, "Here is what

| think are the elenents of a particular

offense." So the President |ooks at a particul ar
of fense and says, you know, "I think the
el ements" --

HON. HOLTZMAN: |'m not saying that

the President can't interpret. Maybe he is
saying, 'This is not what | think Congress neant;
this is what | want to do under the rubric that
Congress has set up. This is how | think, as
Commander in Chief, in order to discipline the
mlitary, this is what you have to have.'

MAJ. GEN. WOODWARD: I n exercising his
del egati on.

HON. HOLTZMAN: Correct. I n

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

46

exerci sing both the del egati on and the power as
Conmander in Chief.

MR. SULLIVAN. And we will see sone
devel opnment where, after Mance -- al so note that
Mance was before Loving -- but we will see sone
devel opnent after Mance where the courts
recogni zed sone ability of the President to carve
out conduct froma statute. W'I| see that
devel opnent .

But the courts have consistently said,
"Views of the President for what is an el enent of
the of fense, what is the explanation of the
of fenses, and the sanple specification -- those
Vi ews are persuasive, but they are not binding on
the courts.” The courts say that essentially,
you know, what -- the statenment of the elenents
and the explanation are interpretations of the
statute, and the courts have prinmacy over the
President in interpretation of statutes.

And so, again, there is great
deference to the President, but it is not -- they

repeatedly say it is not binding.
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HON. HOLTZMAN: But is this only where
the courts think that the President has enl arged
the punitive statute?

MR SULLIVAN. It is.

HON. HOLTZMAN: --- or is it where he
narrows it? O she narrows it?

COL. SCHENCK: Let's look at the
Article 10 RCM707 debacl e.

HON. HOLTZMAN: Because if it's a
guestion of enlarging, then that is a different
story that | can understand, because then the
President is not acting within his del egated
power .

MR, SULLIVAN: Right.

HON. HOLTZMAN: If it's contracting,
| don't understand.

MR, SULLIVAN. We'll see a specific --
we'll see two specific cases where they discussed
that very issue. Can the President carve out --
why don't we di scuss that now.

So if we go to the case of United

States v. Davis, Davis was an issue of aggravated
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assault, and so Davis was an interpretation of
Article 11Z of the UCMI. W'IIl go back and | ater
note -- do note that in Mance the Court was
saying, "W're limting this discussion to
Articles 79 through 132 of the UCMI. "

So Chi ef Judge Everett specifically
kept Article 134 out of that discussion, which is
i mportant. We'Il come back to that.

But let's |look at Davis; Davis is
hel pful because it is an Article 120a case. So
it's a case about the congressionally-passed
statute on assault. And so, and specifically,
the case there was a fact pattern where you had
t he accused with an unloaded firearm And so the
i ssue was: is the use of an unloaded firearm an
aggravat ed assault?

And so one of the things the Court did
was t hey | ooked at the Manual, and so the Manual
for Courts-Martial said, "An unloaded pistol,
when presented as a firearmand not as a
bl udgeon, is not a dangerous weapon or a neans of

force likely to produce bodily harm"™ So that's
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what the Manual for Courts-Martial said.

And so when Congress was faced with
this issue, they said, "W're going to foll ow
t hat | anguage,” but, in part, because they found
it was not inconsistent with the statute. So the
Court -- even here the Court reserved to itself
sonme function of saying -- or sone ability to
say, "The President's interpretation is too
i nconsi stent with the statute to be given
credence. "

But here is one of the very
interesting things that they said. So where does
this particular authority of the President cone
fron? And they said that it was appropriate for
the President, as a matter of prosecutorial
di scretion, to say, "W will not prosecute the
unl oaded firearmas an aggravated assault." So
you see exactly where this is going.

So it is sort of an executive --
unitary executive type theory. So we say all the
prosecutors work for the President. The

President ultinmately is -- has the control of
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prosecutorial discretion within the United
States. And so -- and all of the conveni ng
authorities in the mlitary work for the
Presi dent .

So froma constitutional perspective,
where does the Court find this power in Davis?
And in an earlier case called GQuess, which we
will also nmention, where do they find this power?
They find this power in the exercise of
prosecutorial discretion. And so that is what --
that is the carve-out that you have there.

And then, interestingly, so you have
this other case called United States v. Quess.
Quess -- you have a particular UCM of fense that
deals with witing bad checks, witing checks
wi t hout sufficient funds. And, once again, you
have an early case construing that statute where
the particular accused in that case steals
sonmeone el se's starter checks and then wites --
you know, purchases itens with those starter
checks.

And so the question is: was that an
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exanpl e of the statute that prohibits the use of
a check without sufficient funds? And the
accused said no. The accused said, "Look, the
statute presunes that it be ny account, and | am
overdrawn." That's what the statute is about,
where | amdeliberately witing an overdrawn
check.

But when you read the actual | anguage
of the statute, it said that the person knew t hat
t he maker of the check knew that the maker did
not have sufficient funds in the account to cover
the check. Well, the nmaker of that check didn't
have any funds in the account from which the
check was witten, ergo he didn't have sufficient
f unds.

So the defense was saying, 'Look, as
a matter of statutory construction, Court, you
should say this is limted to the context where
t he maker of the check is the sane person that
has the account -- is the account holder.' And
the Court said no, and here they use al nost the

flip side of Davis.
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In the course of saying no, they said,
"The President hasn't construed the statute that
way." So the explanation of the statute doesn't
have that extra account holder requirenent. It
is not an el enment set out by the President, and
it is not in the explanation. So they use the
absence of executive authority -- the absence of
t he exercise of executive limtation there -- in
order to construe the statute in Cuess.

So you had the Court rather robustly
construi ng what the President does, but each tine
doi ng so making clear that the Court is not --
does not think that they don't have the authority
to decide the case differently if they think the
President's interpretation is inconsistent with
t he statute.

Yes, ma' anf?

DEAN ANDERSON: | apol ogi ze for going
back to the basics. But as | understand it, the
Presi dent has not issued an executive order on
t he updated 120. |Is that correct?

MR, SULLIVAN. That is correct.
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DEAN ANDERSON:  So the inport of this
di al ogue is what? 1In other words, | understand
we are goi ng through kind of the mnutia of under
what circunstances the President is granted
authority, but there is no executive order here.

MR, SULLIVAN. Right. So as -- |
mean, as an interested outsider, | don't purport
to tell the conmttee what it should do or
shoul dn't do, but just the perspective of an
interested outsider is that one thing that I
woul d think the subcomm ttee woul d be interested
in deciding is if the subcomrttee decides, as is
wi dely believed, that nore guidance is necessary
for the statute, so right now, for exanple, we
have --

DEAN ANDERSON:  Yes. Yes.

MR. SULLIVAN. -- we have -- there is
an issue with the Court of Appeals for the Arned
Forces in a case right now pendi ng deci sion on
whet her sexual contact requires direct touching
or can be done with an object; in that case, a

st et hoscope.
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So | think everyone agrees that nore
gui dance on that question is -- nore gui dance on
"consent” nmay be hel pful.

DEAN ANDERSON: Ri ght.

MR. SULLI VAN. More gui dance on what
constitutes "incapacity" may be helpful. So I
think that one question for the Subconmittee is,
if it decides that any of those areas should be
further devel oped, should the Subconmttee
recommend that that further devel opnent cone via
executive order, or should the Subcomm ttee
recommend that that come by statute?

DEAN ANDERSON: And | take it that the
upshot of your presentation is that the President
coul d have the authority to make a trenendous
nunber of substantive recommendati ons, and we
m ght want to recommend that, or we mght want to
recommend a change in the statute itself.

MR. SULLIVAN. And | am-- | came in
here with absolutely no intent to try to steer
t hat deci sion either way.

DEAN ANDERSON: | understand you are
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agnostic on that question.

MR, SULLIVAN. Right. Exactly. [I'm
just hoping to give you information and citations
that may be hel pful to the Subconmittee in
deciding which is the optimal way to go. So --

DEAN ANDERSON: Got it.

MR, SULLIVAN. So one thing to -- so
| think it's inportant to understand how t he
courts treat what the President does in the
various things that he does in Part 4. You know,
what will -- how nuch deference will the Court
give to the President saying, "Hey, | think this
-- | think that this is an issue that -- you
know, | think sexual conduct can be acconpli shed
in this way."

You know, we have already had the --
we have al ready had a divergence of judicial
opinion. W had an Arny trial judge say it
requires actual contact, you know, direct contact
fromthe accused. And then we had the Arny Court
saying, no, it doesn't. So they are both

construi ng that |anguage.
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And to give you a suggestion of just
how wonky ny exi stence is, you know, right now
for fun, outside of work, | amactually witing
an article on the use of Chevron deference in
interpretation of the Manual. So what | would
suggest is that, really, what we have here is a
sort of hei ghtened Chevron deference to the
Presi dent .

So if you had a statute like this --

pl ease don't wite that article before | finish.

Ckay. So you have -- so | think you have an
i nstance here where -- so Chevron deference is --
probably everyone in the roomknows -- Chevron

deference is a doctrine in admnistrative | aw
where the courts will generally defer to an
executive agency's interpretation of a statute
that it has been del egated authority over.

So the courts, you know, the FCC
i nterprets the Communications Act. The Court
will generally defer to that construction as |ong
as it is not inconsistent with the statute. But

you have very specific carve-outs in that area.
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The Suprene Court twi ce last termreenphasized

t hat that does not include substantive | aw, that
t he Chevron deference doesn't include substantive
| aw, and the Court has enphasi zed repeatedly that
it will not defer to the Departnent of Justice.

In one case last term the argunent
was nade that the Suprene Court should defer to
the U.S. Attorneys Manual's interpretation of a
particular crimnal statute, and the Court said
no. The Court said United States District Courts
are the entities created to carry out that |aw,
not the Departnent of Justice.

But | think that -- but here in this
area, as we have already seen, the Suprene Court
actually has given the President nore authority
in the substantive arena than in the Chevron. So
it is really Chevron on steroids here.

MAJ. GEN. WOODWARD: But haven't you
shown that if they don't agree with his
interpretation that it doesn't necessarily hol d?

MR SULLI VAN: Yes.

MAJ. GEN. WOODWARD: And so isn't that
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arisk if we go the executive order route? Is it
-- if they don't agree with the interpretation?

COL. SCHENCK: They've gone both ways.
| nean, there is really -- | feel sorry for
Dwi ght, because depending on what the area is,
t hey can pick that --

MAJ. GEN. WOODWARD: So that gives too
much discretion on --

COL. SCHENCK: You know, we woul d | ook
cautiously at recomrendi ng that we put -- they
put this in an executive order -- in other words,
because we woul d believe it would be fine.
Right? But we don't know what the Court of
Appeal s for the Armed Forces' view would be.

MR, SULLIVAN. And just like in
Chevron itself, there is a carve-out that says
the statute has to be anbi guous. So the courts
have said, if the statute isn't anbi guous, we
won't defer to the agency because then it's just
a straight judicial function of interpreting of
the statute. So there nust be an anbiguity. So

Chevron kicks in when there is an anbiguity.
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And, of course, you know, King v.
Burwel I, which, you know, nay be one of the
opi ni ons announced in the next 17 mnutes. You
know, there is an enornous Chevron aspect to
that. So, you know, once again, likely to be,
you know, a front burner |egal issue.

But so the application of Chevron
deference i s dependent upon an anbiguity. And so
here, once again, | think you would have the
courts in an area like -- let's take, again, the
sexual contact: is it physical or can you do it
t hrough an obj ect?

| think that if -- let's say the
Presi dent had wei ghed in on that before this case
was before the courts now | think the CAAF
woul d essentially ask -- they wouldn't ask the
exact Chevron question, is there an anbiguity?
They would be nore likely to say, "Does the
statute plainly speak to the flip side of the
anbiguity?" But the sane -- it gets to the sane
pl ace.

And if they decide that there was an
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anbiguity, then the deference to the President is
likely. If they decide the statute is
unanbi guous, then they would not defer to the
Presi dent .

COL. SCHENCK: But they use -- the
Court of Appeals for the Arned Forces has used
Chevron itself. |In Bartlett, for exanple, they
overturned the Arnmy Court of Crimnal Appeals.
So they have used Chevron to play with what they
want to do.

MR, SULLIVAN. Right. But there is an
I mportant distinction there where, for purposes
of Article 36, the delegation is clear. So the
President's delegation in a procedural context is
far clearer than is the delegation of authority
in the punitive article context. So the Chevron
application is likely to be nore robust in a
procedural standpoint than in the substantive
interpretation of Punitive Articles.

COL. SCHENCK: So is your paper only
on the mlitary justice system or is it focused

on the general --
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MR, SULLIVAN. Ch, no. It is only on
the mlitary justice system

HON. HOLTZMAN: But then, of course,
this could all be overturned by the Suprene
Court.

MR SULLIVAN: It could. It could.

HON. HOLTZMAN: So - -

DEAN ANDERSON: " Thi s" neani ng what ?
The authority of the President to --

HON. HOLTZMAN: The deci sion that he
is tal king about, what the mlitary courts do,
then it could go to the Suprenme Court. So then
the question really is: if the statute is
silent, and there is no Presidential gloss onit,
on the question of whether an object can be now
i ncluded in sonething that doesn't include the

obj ect, we don't know what the answer is to that

I S.

MR, SULLIVAN. Exactly. | nmean, the
CAAF will tell us, and then that decision itself
will be subject to potential Suprene Court
review. And as | said last tine, | am confi dent
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in saying that if the Court were to say that with
an object was -- satisfied the statute, | think
it is very likely that the Appellant in that case
will seek certiorari fromthe Suprene Court,
although it is very unlikely that they woul d get
certiorari.

So there has only been statutory
certiorari jurisdiction fromthe Court of Appeals
for the Armed Forces, with Suprene Court ability
to review directly CAAF opinions, since the
Mlitary Justice Act of 1983. So it kicked in,
in 1984, and since -- from 1984 until today,

t here have only been nine cases where the Suprene
Court has granted the review of a mlitary
justice case and had a pl enary argunent and
deci si on.

Now, there were a couple of additiona
cases where the Court granted, vacated, and
remanded. So for a good exanple of that, you'l
recall the Ashcroft case, you know, the Suprene
Court resolution of the online indecency statute.

And so in Free Speech Coalition v. Ashcroft, the
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Suprene Court, you know, narrowed the scope of
what coul d be prosecuted under that statute.

And so there was a case pending from
the Court of Appeals for the Armed Forces at that
time that had a simlar issue. So when the Court
deci ded Ashcroft, at the sane tine it granted the
O Connor petition, which was a petition to review
a CAAF opinion, vacated the CAAF opinion and then
remanded it. And there have been a coupl e of
ot her instances |like that where the Suprene Court
was deci di ng another civilian case at the sane
time that there was a mlitary petition up there
on a simlar issue, and it granted, vacated, and
r emanded.

But, again -- in ternms of granting a
review, briefing, oral argunment -- this has only
happened nine tines since 1984.

HON. HOLTZMAN: So ny question would
be -- I'"'msorry, maybe this is repetitive, but if
peopl e have said to this panel, the Subconmmttee,
"Ch, you can solve this problem by anendi ng the

Manual for Courts-Martial, or recomrendi ng that
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t he President nmake that anendnent,"” it's not a
guar ant eed sol ution.

MR, SULLIVAN. It is not. But | would
al so point out that you al so had Prather finding
part of the NDAA for FY2007 version of
Article 120 unconstitutional, so the statutory

fix also isn't a guarantee.

HON. HOLTZMAN: Right. | understand
t hat .

MR, SULLIVAN. Al right. So with
that, | amnearing the end of ny hour, and |

certainly don't want to inpinge on CGeneral Pede's
time at all. What he is going to say is going to
no doubt be far nore useful than anything I --
than anything this fingerpainter mght say.

But would it be -- oh, yes, please.

M5. KEPROS: Well, | just -- | don't
know where you're going, so | want to ask this
guestion, and you can answer it |ater, perhaps
when you're going to --

MR SULLI VAN: General Pede will

answer your question. Go ahead.
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M5. KEPROS: Ckay. O maybe that's
what will happen. WelIl, the point that this has
come up often in our presentations is in the
availability of affirmative defenses. And so |
guess, is that considered procedural? Do we have
any gui dance on that, whether -- you know, how
that mght be interpreted, or if we are -- we
have a big gap in our statute, if the statute
does not explicitly say so or not.

MR, SULLIVAN. Right. Wuld it be
patronizing if | said that's a great question?

M5. KEPROS: |'mokay with that.

MR. SULLIVAN. That's a great
guestion. That's a great question. And, right
now, the answer to that question is split. And
so | had to do another answer to Judge Jones-
type tap dance. | actually cane up here early
yesterday and took vacation yesterday afternoon
and saw a Broadway show. So | feel like tap
dancing all of a sudden.

kay. So --

M5. KEPROS: It's okay if you want to
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do that.

(Laughter.)

MR, SULLIVAN. | would, but | didn't
wear ny tap shoes. So, right now, the answer to
that is rather split. So we have Article 120,
whi ch expressly addresses affirmative defenses,
but generally affirmative defenses are addressed
in the rules for courts-martial, which of course
are procedural .

So sonetinmes we have Congress wei ghi ng
in in the actual statute addressing an
affirmati ve defense. And there are other
i nstances -- lack of nental responsibility --
where Congress weighed in. And then, we al so
have the President weighing in by procedural rule
about certain defenses, and then we al so have the
courts -- like in a case like Ellis v. Jacob --
the Court weighing in and saying, "Wll,
sonetines we are going to essentially recognize
and affirmthe defense through the interpretation

of elenents,"” and say, "Okay. |If we interpret

the element this way, then that gives rise to
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this -- to a particular affirmative defense.”
So, for exanple, the Court -- so
Congress essentially trying to get rid of the
partial nmental responsibility in the mlitary,
and then the Court said, "Well, you know what ?
| f you have a specific intent defense, partial
mental responsibility negates the specific

i ntent. So you had essentially Congress sayi ng
we are going to snuff out that candle, and then
the courts relighting it through the
interpretation of the el enents.

So, really, once again, just as in
ot her areas, we have all three branches wei ghi ng
in on that particular question, and we don't
real ly have any case where the courts have been
firmy confronted with that and said, okay, who
ultimately controls that authority? W don't
have t hat .

So, right now, we can say that the
Presi dent has asserted the ability to recognize

affirmati ve defenses through his authority to

have procedural rules for courts-nartial.
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Utimately, whether the courts would recognize
that as trunping sonmething within the statute |
think would be unlikely. But, again, it is

wi thin that hyper deference role because it is
pursuant to the Article 36 authority. At |east
that is howit is represented by the President.

Yes?

LT. COL. HHNES: Sorry. Just a quick
guestion. In trying to help the Subcommttee in
their deliberative process, as | go through the
11 issues, they fall into basically four groups.
In fact, nmost of themfall into what ['Il call
definitional questions. There is a question
about defenses that Ms. Kepros just raised.

There is a question about elenments. And then,
the | ast question is about a substantive offense.

And | guess the |last one is an easy
answer, as Congress has pretty much got to define
t hose unl ess they are under --

MR. SULLIVAN. That's all for that
caveat, right.

LT. COL. HINES: But | guess ny
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guestion is this: since so nany questions are
definitional, it seens, based on what you've said
so far, since Congress hasn't spoken to the
definition, the President can define things. But
in our present statute, Congress has actually
defined several different things.

So | guess ny question is: when
Congress has actually given us a definition, are
the courts going to be nuch | ess deferential to
the President in an EO trying to, you know,
change that definition?

MR, SULLIVAN: Well, the courts
clearly would not allow the President to change
the definition. So, but, again, we do -- as we
have seen in the sexual contact scenario -- we
have i nstances where there is what seens to be a

clear anmbiguity. "Clear anbiguity,” how is that
for an oxynmoron? There seens to be an anbiguity
in the legislation -- in the | anguage as

prescri bed by Congress.

You know, again, we can |look at this

i nstance of the -- is direct contact required, or
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can | do it through an object? Reasonable n nds
have | ooked at that. Reasonabl e peopl e have

| ooked at that. Reasonable judges, with no dog
in the hunt, have | ooked at that, and interpreted
that differently.

So even where you have the definition
prescri bed by Congress, the question is: is
there anmbiguity? And if there is anbiguity, then
| think the courts are extrenely likely to defer
to the President in resolution of that anbiguity.
But if the courts find plain |anguage, no
anbiguity, the courts clearly will not -- wll
not defer to the President in that context.

So nuch |i ke much Chevron litigation
there is the threshold question -- the Chevron
step zero of, there is the threshold question of
whet her the statute i s anbi guous or not.

Al right. Now, so | thought it m ght
be -- | think I nmay be overstepping ny tine.

LT. COL. HHNES: | think that clock is
actually four or five mnutes fast, so you can

concl ude --
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MR, SULLIVAN. Ckay. | think by that
cl ock, though, |I started an hour ago. But be
that as it may, if | can try your patience just
-- would it be helpful to hear very quickly what
was in the EO that the President promnul gated | ast
week?

JUDGE JONES: Oh, absolutely.

MR, SULLIVAN. Ckay. And then, | wll
al so nmention, because it is responsive to an
earlier recommendati on of the JPP, an interesting
procedural aspect of the EO

So if you |look at the draft EO t hat
was published in the Federal Register, you'll see
that the draft EO had changes to Parts 2, 3, 4 in
the Manual -- the RCMs, the MREs, and the
Punitive Articles -- and it also had changes to
di scussion, and it had changes to anal ysis.

I f you | ook at what came out of the
Presi dent, the discussion and the anal ysis were
stripped out. GCkay. So the EO includes changes
to the part that the President hinself

prescribes. And so you'll recall that the JPP
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had recomrended that there be a streamining of

the function of revising the Manual.

So what is going to happen from now on

-- and this will revert back to the systemas it
was before 1993. Before 1993, EGs included only
things that actually changed the Manual. The
drafter's analysis, and the analysis, and the
di scussion were not in the draft executive order
So fromnow on, the draft executive
order will have only what the President
prescri bes, which allows DoD to i ndependently
publ i sh changes to the discussion and the
anal ysi s.
So this will have two effects. One,
DoD now wi Il have the ability to publish
di scussi on and anal ysis nmuch nore quickly than in
t he past because it doesn't have to go through
the interagency process; it doesn't have to be
signed by the President, and it doesn't have to
be tied to that cycle, so the Pentagon could push
it right out.

And, secondly, we al so expect that
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this will make the EOitself go through the
process nore quickly. So, Ceneral Pede, you were
probably involved in the production of the 2012
anendnents to the MCM and so you will recal

that it included a nunber of revisions to Article
120. It also changed the way that the Manual
deals with | esser included of fenses, which
essentially -- so you'll recall that one of the
things in Part 5 of the Manual are the | esser

i ncl uded of f enses.

So essentially that change required
that the Part 4 discussion of every offense be
changed. O every offense. Because it changed
t he manner in which LIGs were dealt wth.

And then, finally, it included the
drafter's analysis for the 2013 changes to the
mlitary Rul es of Evidence. So the mlitary
Rul es of Evidence have al ready been signed by the
President. The drafter's analysis was separated
fromthat, and the idea was that that would
followin their wake. It was -- that, in and of

itself, was nore than 100 pages.
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And so you have this enornous EO
trying to get through the White House. It has
t he 2012 changes, but it also has this LIO and
it al so has nore than 100 pages of drafter's
anal ysis. So now when sonething like that tries
to go through the system and the system gets
caught -- nmuch |ike the old squad automatic
weapon, there is a lot of stuff to get caught
when you're trying to take that through the
system

So when you strip all that out, you
are going to have a smaller docunent to try to
get through the White House and try to get
t hrough the interagency process. So we think
that that will be responsive to the JPP s
concerns in a couple of ways. One, with DoD
bei ng able to push out gui dance nmuch nore quickly
than in the past; and, two, hopefully, the draft
EGs t hensel ves goi ng through the process nore
gui ckly than in the past.

That said, the draft EO that the

Presi dent signed includes provisions that are
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responsive to the NDAA for 2015. So Congress
passed the NDAA for 2015 in Decenber. The
President, in the draft EO that he just signed,
al ready has nmeasures that are responding to
provi sions fromthere.

So I think we see sone sign that
certainly the recomendati on of the JPP was heard
and considered, and we are trying -- and | think
we see sone signs that -- sone signs of progress.

BRI G CGEN. SCHWENK: So when you
publish it, will it be published in the sanme book
al | together when you publish the analysis and
di scussi on?

MR, SULLI VAN. So the Departnent of
the Arny is the executive agent for the -- for
this book. And so what --

BRIG GEN. SCHWENK: The stuckee, is
t hat another word for --

MR, SULLIVAN. That's the highfalutin
word for stuckee. Exactly.

And so what we -- so what will happen

is the Army will take at some point, probably in
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Federal Register Notices and put themall in

her e.

stay together like it has been?
MR, SULLIVAN:. Well, let nme al so
menti on sonething else that | amvery excited

about, al though you have al ready seen --

much to do --

(Laughter.)

Cener al

So, but | amreally excited about

Acqui sition Regulation is an online docunent?

are going to do that with the MCM So we are

Neal R. Gross and Co., Inc.

2016, all of the executive orders that have been

signed since this one, and all of -- what we'll
do is we'll publish those new DoD gui dance in the
Federal Register -- by Federal Register Notice,

and the Departnment will take both the EGCs and the

BRIG CGEN. SCHWENK: So it will always

BRIG GEN. SCHWENK: It doesn't take

MR, SULLI VAN:  You know me too wel |,

this. | really am So you know how t he Federa

e

going to -- so right now, the nost recent edition
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of the MCMis 2012. There have been three EGCs
publ i shed since this, and then soon we w |l have
t he Federal Register Notice publishing even nore
changes to the discussion and the anal ysis.

So this is grossly out of date. W
actually saw a case fromthe Coast Guard Court
where the Judges of the Coast Guard Court relied
on an RCMin here when it wasn't the current
rule, and they expressly relied onit. This
isn't a good situation.

So we are working very closely with
the Arny, and Lieutenant Col onel Deb Pike is
doing great work with us to have -- to put online
a constantly up-to-date version of this.

And so, again, we anticipate and hope
that in 2016 we will have a new publi shed
version, but | think nuch nore significantly --
especially for the younger generation of
litigators -- we are going to have an electronic
version of this online at all tines.

So, am|l right in thinking that is

exciting?
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BRIG CGEN. SCHWENK: If the Judge is
excited, | am excited.

CHAIR JONES: | am excited.

(Laughter.)

MR, SULLIVAN. It's just like the
Federal Acquisition Regulation. Yes.

Al right. So shall | -- I"mcutting
into your tinme, General. | feel really bad about
it.

"1l do a real quick rundown on what
is in the draft of the EO?

CHAI R JONES:. Yes, please.

MR, SULLIVAN. So it adopts -- and

this is in your handout, too. So you all can

review this at your leisure. It puts the
jurisdictional limts on what certain penetrative
sexual -- you know, that penetrative sex assault

of fenses and attenpts to conmit them can no
| onger go to special or sunmary courts-martial.
That is captured in here.

When someone is put into pretria

confinenment, if they are retained in there, there
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has to be a hearing within seven days in front of
an officer to review that. A new change
i ndicates that the victimhas the right to be --
right to notice of that hearing, attend that
heari ng, be heard at that hearing, and be heard
at that hearing through counsel.

The victimhas the right to notice and
rel ease -- notice of release of the all eged
of fender frompretrial confinenent. They have
the notice -- they have the right to notice of
t he escape of the potential offender -- of the
al l eged of fender frompretrial confinenent.

So once charges are referred, and a
j udge cones into the case, then the accused who
is in pretrial confinenment can go to the judge
and say, "Hey, Judge, please order ny rel ease
frompretrial confinenment; | shouldn't be
confined. "

The rule gives the victimthe right to
notice of that hearing, the right to attend that
hearing, the right to be heard at that hearing,

and the right to be heard through counsel at that
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heari ng.

COL. SCHENCK: Victims of all crines?
How is a victimdefined?

MR, SULLIVAN. There is a specific
definition of "victinm in the --

COL. SCHENCK: Sone personal injury
or --

MR SULLIVAN: It is soneone that is
adversely affected by -- sone of the rules --

COL. SCHENCK: But it is not
restricted to sexual assault?

MR SULLI VAN: It is not restricted to

sexual assault. But sone of the rules -- and
"1l have to look up -- and I'lIl get back to you,
but 1'Il have to | ook up whether this is one of

them But sonme of the rules in the EO define
"victinml to include only a person nanmed in a
speci ficati on.

Now, obviously, for purposes of
pretrial confinenment, that isn't the definition
of "victim' because there is no specification, or

there often is no specification at that tine. By
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now, there will be a specification, so |I'd have
to reviewthe rule to see whether that requires
i dentification of the individual in the
specification. But it is expressly defined as it
is in the pretrial confinenent context, because,
again, there you can't use the spec to narrow.

Al right. So the rule -- the new EO
i ncludes a conplete -- conplete rewite of Rule
for Court-Martial 405, which governs Article 32
proceedi ngs. A conplete rewite.

It al so adopts a new rule to provide
sone pre-Article 32 disclosure requirenments on
t he Government to the defense. And then, at the
32, the rules are conpletely rewitten. |
believe it was the JPP, though | nay be m staking
it wwth the RSP, but | believe it was the JPP
that had previously opined that the
constitutionally-required exception should be
renoved fromthe -- at the Article 32. Am|
right that that's the JPP?

(Si nul t aneous speaki ng.)

Oh, that was the RSP? Ckay. |'m
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Ckay. That recommendati on was
foll owed, so the President said that the -- there
will no longer be a rape shield exception for
evidence that is constitutionally-required at the
32, the reasoning being that the 32 is not
constitutionally required, and the accused does
not have a 6th Amendnent right to present a
defense, or a 5th Amendnent due process right to
the 32; therefore, there is no -- you know, if
you were to interpret that |anguage as it should
be interpreted, we believe, it wouldn't allowin
anyt hing. However, that is not how Judges were
-- that's not how 32 10s were interpreting it.

So the President now has said, "The
Constitution required the provision for 412 for
rape shield; and 514, victim advocate, victim
communi cations. Neither of those apply at 32s.
And, of course, the constitutionally-required
exception for purposes of the psychot herapi st -
patient privilege is gone for courts-martial and

32s now.

Neal R. Gross and Co., Inc.

82

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Al so, the new provision says that the
prelimnary hearing officer, the presiding
officer at the 32, has no authority to conpel the
production of either psychotherapist-patient
privilege records or victimadvocate-victim
privilege records. No authority to conpel those.

| f one of the parties happen to have
t hose and wants to put themin, they can, but the
-- subject to the exceptions that already apply.
However, there is no authority of the PHOto
require their production.

Maria, you had sonet hi ng?

M5. FRIED: Yes. | think just to
backtrack, these recommendati ons tended to be
regardi ng constitutional requirenents.

MR, SULLI VAN. Ch, good.

MS. FRIED: And then, we have stil
got nedi cal records?

MR, SULLI VAN:  Yes.

M5. FRIED: And that was for, okay,
Recommendati on 11.

MR, SULLIVAN. Yes. So -- okay. So
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t hat was the JPP.

M5. FRIED: Yes.

MR. SULLI VAN. So a coupl e of things
that are responsive to JPP recommendati ons.

Next, the draft EQ this is something
t hat was reconmmended by the Defense Legal Policy
Board that Jim Schwenk works so closely wth.
The DLPB was concerned about whether the UCMI was
functional in a wartine setting. And they said,
"Look, one problemw th the way we use the UCMJ
in wartinme is when our people offend in a foreign
country, we tend to bring them back to the United
States to try them™"™ And that is bad for a |ot
of reasons, one of which is the host country
doesn't see the trial to see what happens. And,
you know, it is also not conducive to good order
and discipline in the deployed environnent. For
a lot of reasons, that's not good.

So the DLPB suggested that one way to
help with that would be to say, "Look, when one
unit is deploying out of the area, and anot her

unit is deploying in" -- and they are conparabl e

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

units, so 1st Marine D vision comng horme, 3rd
Marine Division comng in -- the CG of 1st Marine
Di vi sion ought to be able to hand off the case to
t he i ncom ng conveni ng aut hority.

So the President adopted a rule to
provide for that, to provide for handi ng off
cases between what the RCM now calls "parall el
convening authorities."

Next, the President inposed
limtations on ordering depositions. Follow ng a
revision of the UCM] provision, on point, the
Presi dent provided that "depositions will be
limted to exceptional circunstances where it is
necessary to preserve the testinony of a wtness
for use at a 32 or at a court-martial." And it
al so says that "a victi mwho declines to nake
hi nsel f or herself available to testify at the
32, or a victimwho declines to participate in a
defense interview, does not constitute
extraordi nary circunstances.”

Al so, the President revised the

deposition rule to provide that, as a general

Neal R. Gross and Co., Inc.

85

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

86

matter, the deposition officer will be a Judge
Advocate. The President also elimnated the
authority of the officer presiding at the 32 to
| ssue subpoenas.

The trial counsel still has -- I'm
sorry, there's not a trial counsel at the tine of
the 32. The counsel for the governnent still has
the authority to i ssue a subpoena duces tecumto
get physical objects or docunents to bring into
the 32. It can't subpoena testinony for purposes
of the 32, but the prelimnary hearing officer,
or the PHO as we call that person now, cannot --
does not exercise subpoena authority.

Sonme of you will recall that after
Congress nodified Article 47 to provide for
subpoena duces tecum for 32s, the President gave
the 1O -- the PHO s predecessor -- the authority
to i ssue those subpoenas. The prelimnary
hearing officer no | onger has that authority.

Both the Rules for Courts-Martial and
the mlitary Rules of Evidence were changed to

i mpose strict limts on when a victimcan be
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excluded froma proceeding; they can only be
excluded if the presiding officer believes that
their testinony would be affected by hearing the
testi nony of other w tnesses.

The victimwas given the right to
confer with the trial counsel. Here is one of
t he maj or changes, and certainly the nost
contentious change within the Pentagon. The
Presi dent adopted a rule -- and this is also
responsive to a recommendation, this time by the
RSP -- to allow the victimto nake an unsworn
victiminpact statenment in non-capital courts-
martial. And there is a newrule for courts-
martial to provide for that.

The President inmposed limts on who
can access sealed materials and the purposes for
whi ch those materials can be accessed. And then
the RCMs were al so changed to |imt the convening
authority's post-trial powers, consistent with
t he changes in the NDAA for FY' 14.

The mlitary Rules of Evidence were

changed in response to the mlitary rules -- in
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response to the NDAA for 2015. First, general
mlitary character evidence can no | onger be
admtted for nost non-mlitary-specific offenses.
The rape shield rule, the psychot herapi st-patient
privilege rule and the victimadvocate-victim
privilege rule were all nodified to provide that
where the victimhas the right to be heard at a
heari ng they can be heard through counsel,
basically, codifying the L.R M v. Kastenburg
deci si on.

A nunber of changes -- and Maria
brought this up -- a nunber of changes to the
psychot her api st-patient privilege to make it nore
protective. First, the definition of a
psychot her api st was broadened. Second, pursuant
to a congressional requirenent, the
constitutionally-required exception was del et ed.
There is an enornous range of opinion about the
effect of that.

So there are a nunber of people who
say that doesn't nmean anything. The Constitution

is still there to the sane extent the
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Constitution was there before. There are others
who say, "Well, no one thinks that the attorney-
client privilege is subject to a constitutionally
requi red exception.”

Soif I"'mamlitary lawer, if I'ma

mlitary defense counsel, and nmy client says,

"Hey, you know that offense for which Lance
Corporal Brown is being prosecuted, | actually
did that." No one thinks that I, even though I'm

a governnent - enpl oyed | awyer, have a Brady
obligation to reveal that infornmation.

So there is a dispute about, does the
elimnation of the Constitution required
exception just take the | anguage out of the
statute but it is still subject to all of the
sanme provisions that woul d be there anyway?

O isit nore -- we are nore like
maki ng t he psychot herapi st-patient privilege
certainly not absolute, because there are still a
nunber of exceptions, but nore |like the attorney-
client privilege in that we -- no one woul d say

that there is a Brady obligation that cones upon
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t he gover nnment - enpl oyed def ense counsel .

Qovi ously, we don't have any answer to
that at this early stage, but there is a robust
debat e about that issue.

Next, and very significantly, for both
t he psychot herapi st-patient privilege and the
vi cti madvocate-victimprivilege, there is now
threshol d requirenments that nust be shown in
order for the Judge to even performan in-canera
revi ew of the docunents.

Basically, it takes the NMCCA case of
Kl em ck and broadens it, which now applies
certain thresholds for in-camera review by the
j udge, and the Navy and Marine Corps makes that
sanme standard basically apply across the board
t hroughout the Coast Guard.

And then, finally, fromthe MRE
perspective, the MRE -- the victimadvocate-
victimprivilege was anended to include the DoD
hotline within the communications that are
protected by that privilege.

And then, finally, three changes to
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Part 4 of the Manual, which we have been

di scussing considering today. First, thereis --
the Mlitary Comm ssions Act of 2006 actually

i ncl uded an anmendnent to the UCMI's conspiracy
statute to recogni ze an of fense of conspiracy to
violate the |l aw of war. That had never been
actually brought into the Manual, so now t hat
provision is brought into the Manual.

It is going to be a capital offense as
prescri bed by Congress, and so the President has
provi ded gui dance on this new of fense -- not-so-
new of fense; it's nine years old -- of conspiracy
to violate the |law of war.

Next, | nmentioned the work of the
Def ense Legal Policy Board. The DLPB recommended
that where a dereliction of duty harms soneone,
you know, inposes physical harm that it shoul d
be -- there should be a hei ghtened puni shnent
avai l able. The President agreed and increased
t he puni shnment for derelictions of duty that
result in either death or grievous bodily harm

And then, finally, the President
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doubl ed t he maxi mum aut hori zed confi nenent for
mal treat nrent of a subordinate fromone year to
two years.

That is just a real quick rundown of
what is in there. Again, there is nore that -- |
wite about that in the slide you have, and then
this was al so published in the Federal Register,
all those changes. The citation is 80 Federal
Regi ster 35783.

Al right. And, with that, and I am

very -- and, again, | apologize for cutting into
your tinme, General. But unless there are any
further questions, | will now yield to General
Pede.

CHAI R JONES: Thanks very nuch. Any

ot her questions? | think you did a great job.
It is only 10:09, so wonderful. Thank you very
much.

MR. SULLI VAN.  Thank you.
CHAIR JONES: Al right. W are now
going to hear from General Pede, and al so from

Col onel Kennebeck, as soon as M. Sullivan is
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able to depart.

We could take a break; | think that's
not a bad idea. Thank you for the suggestion.
Ten m nut es.

(Wher eupon, the above-entitled natter
went off the record at 10:09 a.m and resuned at
10: 25 a. m)

CHAIR JONES: | think we're ready to
start. And we'll now hear from General Pede and
Col onel Kennebeck about statutory construction.
And you've just heard from M. Sullivan, so you
have a hard act to follow

(Laughter)

CHAI R JONES: Al though | understand
you guys all go back a very |ong way, so --

BRIG CGEN PEDE: W do, yes, nmm'am
So | just hope M. Sullivan, will hire himand
bring himdown to our school down in
Charlottesville, because | learned quite a bit
over there sitting and |I thank you for allow ng
us to sit in today to listen to M. Sullivan.

So good norning, Conmttee. Al of
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you may know my background, but |'m Chuck Pede.
"' mthe commander now at our Legal Center and
School in Charlottesville, Virginia where we
train all of our judge advocates and paral egal s.
And Col onel Kennebeck and | served together in
t he Pentagon when | was the Chief of Crimnal Law
and Policy for the Arnmy. He was our Policy
Chief. That just sinply nmeans | was the Chair of
the Joint Service Conmttee, which you heard M.
Sul li van descri be, and Col onel Kennebeck was the
Executive Secretary. So | was the person who was
responsi bl e and he was the brain behind that
effort.

(Laughter)

BRIG GEN. PEDE: So, and that's al
very, very true.

| do have a short opening statenent
t hat kind of describes I think what 1'd |ike the
Committee to know about ny views on your work up
front, if I may.

CHAI R JONES: That woul d be great.

BRIG CEN PEDE: And then |I'm happy
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to answer any questi ons.

So | would like to first thank the
Committee very sincerely, and the Subcommttee
for the opportunity to appear today and to add
what | can to your deliberations on how practice
of crimnal law in the Departnent of Defense.

And I'mfully aware of your inportant work of
this Subcommttee, the Commttee itself, the
Response Systens Panel, the Defense Legal Policy
Board on Justice in Conbat. All of those Panels
| consider to be inportant and historic work as a
practitioner now of 27 years.

You may al ready be aware of ny
background as |'ve just described. | was the
Chair of the Joint Service Conmittee responsible
for publishing the Manual, but al so the annual
review of the UCMJ and the Manual for Courts-
Martial on an annual basis. It's a nmulti-service
and the Chair rotates, but | was responsible for
that for two years.

| was the Chair during the period that

we revised the 2007 version of Article 120, which
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"1l refer to as version 2, version 1 being the
pre-2007. So if there's different term nol ogy
you' d prefer, |I'm happy to adopt that as well.
But 1'Il call version 2 the change in 2007,
version 3 the change we ushered in in 2012.

"1l also note that my subsequent
assignnents follow ng that included the practice
of crimnal |aw nost recently as the chief judge
of our Arny Court of Crimnal Appeals until just
t hree nont hs ago.

At the outset | would Iike you to know
that | have reviewed very carefully the 11 itens
of interest of this Subconmttee. |'ve also
reviewed the previous testinony of the various
wi t nesses many of whom | know personally and have
practiced with and respect immensely their
intellectual rigor and the work that they' ve done
over the course of their careers.

And honestly, | will tell you I
appl aud the work of this body. And because as a
practitioner having worked a | ot of these issues

over the years, your work really in nmy mnd
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beconmes the |l egislative history to any future
changes and it's the sort of serious -- what
you're doing, it's the sort of serious
consideration that in ny assessnent -- that
di scussi on, that serious discussion of public
policy that's often mssing in our statutory
| egi sl ative process now, this kind of discussion.
However, this norning | find nyself in
a curious position because I'mloath to be the
general in a fancy uniformto cone in and say
don't change anything. That's not what |' m going
totell you. | don't want you to see ne that
way. | am as vigorous about change and desirous
of change | think as anyone either in or out of
uniform But |, having ny experience at this
point, |ook to change in other ways. So | want
to share that with you.
| would first describe ny role as the
Chair in "11 and '12. | advocated al nost daily
during that period of time after version 2 was
passed for change, both within the DoD and then

on the H Il to the professional staff menbers and
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to nmenbers of Congress when we could get an

audi ence to do that. The 2007 statute, version
2, in ny view was a nobl e and progressive piece
of legislation, but it needed a |lot of work. Qur
collective efforts; that is, DoD and the H I,
but particularly DoD, were rejected many tines,
not in a negative way, but just rejected.

Only after CAAF had ruled in the
Prat her case about the double burden shift and
the Constitutional and |egal inpossibility were
we able to persuade nenbers and professional
staff nmenbers in particular about the need for
change. And that took, even after Prather, sone
very del i berate concerted persuasion on the part
of the Joint Service Conmttee: Col onel Kennebeck
and | and ot hers.

Wth the version 3 changes that we
proposed at that tine, our primary focus anong
ot her nunerous changes, as you've now found, was
to first reduce the nunber of offenses to
generate sinplicity, greater sinplicity. |It's

conplicated. W wanted to try and reduce the
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| evel of conplication. W wanted to organize the
of fenses in a nore coherent fashion. W wanted
to elimnate the doubl e burden shift, which had
the corollary effect of elimnating the defense
of m stake of fact which had a burden of
production on the defense. So we wanted to
elimnate that pursuant to Prather.

| note for this Subcommittee that it
took us four years of practice, enpirical
assessnent; and by that | mean cultivating
enpirical data fromthe field and the case | aw,
our courts, trial courts and appellate courts,
and court rulings to fine tune version 2. And |
would tell you that as nuch as | advocated daily
and as frustrated as | was at the time with the
process, especially dealing with Capitol Hill,
cool reflection on ny part tells nme that there
was benefit in that. W all mature. | think we
all gain experience through those processes.

And | have found in reflecting on
where we are now with this statute that the

difficulty that | experienced in trying to fine
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tune and make |ife better in the trenches for
prosecutors and defense counsel were benefited by
the difficulty and the friction that |

experienced in trying to change the statute. |
think there's goodness in sone neasure of
bureaucracy. | would like to think we can all
agree that sonetines process in and of itself
produces some goodness, not necessarily in the EO
process, but --

(Laughter)

BRIG CEN. PEDE: -- |'mhappy to talk
about that.

So today | amin a curious place in
recommendi ng to the Subcommittee, having |istened
to nost of your wi tnesses, read about nost of
your witnesses, that instead that | recomrend to
you that we allow the law to work as it has truly
t hrough the ages, that we allow the comon | aw,
our courts and the Manual for Courts-Martial
process that M. Sullivan outlined so el oquently;
that is the president's rul emaking authority, to

devel op the law that we think we need now.
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In very broad outlines |I do not find
the statute creating the issues or the | evel of
confusion that we experienced in 2007 and '8 and
9. | sinply don't. And that's at a couple
| evel s of work. | would tell you |I've not

prosecuted a case under these statutes, but |

dealt with a prosecution function. |'mdealing
now with the defense function. | was a judge.
So I've kind of been around. | just don't see

the | evel of confusion right now There may be
anecdotal stories of confusion, but
systematically the courts that are enpowered to
deal with this are doing | think what you' d hope
our trial courts would do, and that is sort out

t hese i ssues, which is what courts do with

stat utes.

Version 3, | also acknow edge, is not
perfect by any nmeasure, but | still find it
i mensel y progressive, nuanced and workable. It

has had in nmy view an extraordi nary effect on

crime reporting and on prosecution. |'mhappy to

di scuss its effect on the defense comunity
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shoul d you be interested in that. It is, as you
know, having listened to Major Batenman, who |
know very well and have received instruction from
and who worked with ne at the school house, and |
respect imensely, it is being aggressively
taught just from people |ike Major Batenan,
trained and executed in the field. It is not
perfect by any stretch, but it's a worthy
st at ut e.

So then nore generally, in ny mnd as
a practitioner over these years dealing with
statutes on a daily basis, | don't believe they
shoul d change in ny view unless for substanti al
and consequential reasons. The public should not
have to guess what the | aw nmeans, nor
practitioners should not be concerned; the
public, that is, that it means sonething
different year to year.

| think of equal nonment practitioners
on both sides of the bar, and | now i ncl ude
speci al victimcounsel, must have a measure of

predictability in their practice to do right by
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their client, which includes: the public; our
communi ties; the accused, who sonetines | would
acknow edge gets lost in our discussions; and the
victim

The only matter | would raise and
suggest the Committee seriously consider is the
matter of defenses. | do in fact find it
interesting that there are questions on whet her
def enses are avail abl e under 120, when in fact
the Manual states clearly in the statute that the
defenses are available in Rule 916. But | also
note, having tal ked on both sides of the bar,
that practitioners, after version 3 was passed,
viewed that the defenses were del eted and t hat
t hat was a consci ous decision to comruni cate that
t hey were not avail able, despite the | anguage
that all defenses are available. The dangers of
statutory construction and interpretation and the
dangers of statutory change.

|"ve yet to see an Arny case where the
defenses were not permtted to be raised by sone

evidence. | talked to the trial judges as
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recently as yesterday, although | do not speak
for the judiciary, either the trial or the
appellate. | speak to the appell ate judges.

However, having said that, in the
interest of clarity, the area of defenses is one
where | would argue for the Subcommttee that we
coul d make the applicability of avail able
defenses clear to the bar. That could either be
done through statute and it could be done nost
easily through the president's rul emaki ng
authority as it has historically been done.

| would tell you -- and | note
recently the; and M. Sullivan nentioned it, the
stet hoscope issue. |Is that a contact offense?
We had good trial practitioners think that it
was. They tested the law, as trial practitioners
do. | always have told nmy counsel, nake | aw.
That's why we're here. They tried the case.
It's up on appeal.

The courts are doi ng what courts do.
What are the furthest reaches of this statute?

What does "conpetent” nmean? Just |ast week a
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j udge was asked what does "conpetent” nean in

120? He opened up the dictionary. This is

Webster's definition of "conpetent."” That's what
in nmy practice, over -- that's what trial courts
-- that's what we expect themto do, fill the
gaps, as courts will do.

So | say this in a context; and M.
Sullivan's summation at the end is a good exanpl e
of that, where the NDAA had no | ess than 34
changes to matters relating to sexual assault.

M. Sullivan just outlined a breathtaking |ist of
changes in an executive order.

At the school where | serve we already
teach three versions of Article 120. |'mloath
to ask a professor and a student to learn a
fourth. The velocity of change in our lawis
al nost as breathtaking as the velocity of change
in our world today, and | would sinply suggest to
the Conmttee that our system of justice needs an
opportunity to settle in and find itself within
t he extraordi nary changes over the last 8, |

woul d actually say 11 years, since 2004.
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Qur courts and our practitioners are
sonme of the best in the business, despite what
some will say to this Subconmittee. And |I've
read the testinony. W are not perfect, but I'd
be nore than happy to el aborate on how we train
our counsel and how they practice | aw and how
they conpare to anyone in a suit at a state or
federal |evel

And notions to ne of stare decisis are
not worn out notions of old. They're inportant
features of a |legal |andscape. The role of
courts, the common law in breathing life into
statutes which by their nature cannot predict
every col lision of human behavior with the | aw
does fill the gaps. The Manual for Courts-
Martial and the president's rul emaking authority
also fill the gaps and has done so | think for
years with great effect.

And so | close in sumby saying |
don't think version 3 has reached a crescendo or
cries out for an overhaul on the scale that we

conducted in 2007 and 2012. W've nade a | ot of
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progress. There is room for inprovenent always,
but | haven't seen anything in the last three
years, and m ndful that we don't even have an
executive order inplenmenting 2012 yet for
practitioners to sink their teeth in. So they've
been practicing under a statute for three years,
and we're doing pretty well w thout that

gui dance.

| would commend to the Comm ttee that
we allowin large part the nornmal exercise of the
judicial role to renedy sone of the ills that we
see. And this concludes ny opening remarks and |
do | ook forward to your questions. And | can go
in any direction you like. And I'Il turn nowto
Col onel Kennebeck.

LT. COL. KENNEBECK: Yes, sir.

BRI G CEN. PEDE: Thank you.

LT. COL. KENNEBECK: | have just a
shorter introduction. Does anybody have any
guesti ons based on what General Pede said, or
should | just junp in?

CHAIR JONES: | think we all will, but
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why don't you --

LT. COL. KENNEBECK: Ckay.

CHAIR JONES. -- go ahead and then
we'll start all together.

LT. COL. KENNEBECK: Good norning. M
name i s Lieutenant Col onel Chris Kennebeck. |'m
currently the Deputy Staff Judge Advocate at
Joint Base Lewi s-McChord, which is Fort Lew s,
Tacoma, Washington. [It's nmuch less humd there.

(Laughter)

CHAIR JONES: This is a good day.

LT. CO.. KENNEBECK: This is a good
day. But | still felt it wal king over here
t oday.

| supervise about 45 mlitary and
civilian attorneys in ny office. W have about
40, 000 Soldiers and Airnmen on JBLM And with the
7th Infantry Division at that installation we
tried 100 courts-martial |ast year. W' re about
the busiest in the Arny. So | see a great dea
of sex assault cases now as the Deputy Staff

Judge Advocate. |I'mfarther renoved because |
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have captains who prosecute cases and def ense
attorneys who work in the sanme buil ding. Special
Victinms' Counsel. | have all those people in ny
of fice working for nme.

So Dwi ght nade the anal ogy he finger
paints. | brought a box of crayons. And that's
because |'mfar enough away from prosecution to
not be able to tell you what it's like in the
trenches, but |I'mclose enough to tell you what
ny trial counsel tell ne.

Much the sane, | was in the Joint
Service Commttee in "11 to '13, 2011 to 2013.
The 2012 statute had pretty nmuch al ready been
built and delivered through DoD to Congress. It
was basically on its way to being passed by the
time | got the job. But | did talk to ny
predecessor who's now on the bench. He can't
speak. He's Lieutenant Colonel Chris Carrier.
And | think we have enough intel between the

three of us in our notes to tal k about why 2012

| ooks like it does, why it was built like it was.

But again, |I'mfar enough away from
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that where it's been awhile since |'ve thought
about the Joint Service Commttee. However, it's
a conmittee that | love. I'mthrilled to be here
today. Not quite as excited as Dwi ght, but
cl ose.

(Laughter)

LT. COL. KENNEBECK: | will try to be
as excited as he was.

|"ve also read the previous testinony,
and |li ke CGeneral Pede | believe ny relevance is
really nostly ny experience as the Executive
Secretary of the Joint Service Conmttee. And
M. Sullivan explained the role of the Joint
Service Comm ttee, how executive orders are
devel oped, and he actually stole sonme of ny
t hunder tal ki ng about the Manual for Courts-
Martial, our bible. | want to just go back and
cover a couple things because he tal ks fast and |
think it would be hel pful at |east, because we'll
be tal ki ng about this again, to go over a couple
t hi ngs.

So he tal ks about the portions of this
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Manual that are prescribed by the president under
Article 36 in his rul emaking authority. That is
a small part of the Manual. This is the first
five sections of this book. |It's about that nuch
of the book. And then the rest of it is

appendi ces, hel pful information. For those of

you -- | nean an analogy, this is like the US.
Attorneys' Manual. It's a prosecution Manual.
It has our rules of procedure. It has our

mlitary Rules of Evidence init. And this is
our bi bl e.

Any practitioner in any service is
going to have two books very close by, and that's
going to be this book and the Judges' Benchbook.
And t he Judges' Benchbook is even thicker. It's
gotten pretty thick |ately because of trying to
fill in the gaps of these definitions. | would
suggest that sone of that volune in the Judges'
Benchbook probably belongs in part 4 of this
Manual . And that's the part of the Manual that
Dwi ght spent a decent ampunt of tinme talking

about .
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| think that it would be hel pful if
you took a | ook at Article 128, assault, as an
exanple. It would be good if each of these
menbers had an MCM at sone point. And perhaps
when you deliberate at a later neeting, if you
take a look at Article 128, you'll see that what
Congress tells us is about a paragraph |ong.
That's all there is for assault. Everything el se
t hat we understand about assault was given to us
by the president. And so Congress gives us a
par agraph. The president gives us about three-
and- a- hal f pages of prescribed definitions, what
aggravated assault is or isn't, exanples,
explanations. And that's been in the book for
many years.

And you heard M. Sullivan tal k about
how sonme of what the president has prescribed has
been addressed in appellate courts, but for the
nost part 98 percent of what's in this book in
part 4 of the Manual is essentially law. And
that's how CAAF will treat it. At sone point if

it is incongruous with what Congress prescribed,
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then there is going to be a problem But
generally it's very powerful. And that's why |
think the Article 6 authority probably coul d
address all of these issues, if not nost of them
But before | say that | wanted to talk
alittle bit nore about sources of authority. So
we all understand this, but | just want to say it
out | oud because sonetines it's hel pful.
Congress gives us our statutes. They give the
presi dent the authority under Article 36 to
prescribe the rules. And then we inplenent
policy in the services through DoD regul ati ons
and Arny, Air Force regulation. That's policy.
And then we have panphlets, other

gui des. The Judges' Benchbook is at the bottom

of that list. It's a panphlet. So it doesn't
have great authority. It definitely is a
practitioner's -- it's a guide. But that
benchbook is very useful and binding. |n our

practice it's sonmething that actually has gai ned
probably nore authority than it shoul d have based

on the docunent that it's in. That's why | would
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think sonme of what's in that benchbook bel ongs

hi gher in the hierarchy. The president should
prescri be and define sonme of those words that
we're uncertain what is nmeant by Congress. |
think that can be done in such a way that it's
not inconsistent with how the statute is witten.

So if we go to the first issue of
consent, you know you heard Judge G ammel and
Judge Grammel says let's use the word "vol untary"”
and not "freely given." |If we're going to change
consent, let's adjust it. | think that could be
expl ai ned what the difference, if there is one,
or the simlarity between freely given and
voluntary in part 4 of the MCM wi thout having to
statutorily adjust the definition. And that's
j ust one exanpl e.

If we went through the list, | think
ny answers would be simlar for nost if not all
the rest of the issues. And |I'd be happy to
di scuss those with you.

CHAIR JONES: Just remind nme --

LT. COL. KENNEBECK: Yes, nm'am
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CHAIR JONES: -- what's the title of
part 47

LT. COL. KENNEBECK: It's called
"Punitive Articles."

CHAIR JONES: Punitive Articles?

LT. COL. KENNEBECK: Punitive
Articles.

CHAI R JONES: \Which are the
substantive Articles, right? Ckay.

LT. CO.. KENNEBECK: That's right. So
the Punitive Articles of the UCMI are Articles 77
through 134. Articles 1 through 76 are -- they
basically tell us howto do a court-martial and
give the authority to the commanders. Those
statutes are the procedural aspects of how the
Uni form Code of MIlitary Justice functions. And
Articles 77 through 134 are the Punitive
Articles, those prescribed conduct. And there
are a few Articles after 134 as well, just a
coupl e.

CHAIR JONES: And typically in the

Punitive Articles what cormmentary -- you' d see
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anything fromthe president, right, through
executive order relating to that particular
article. And there's nothing yet for 120. Am|
right?

LT. COL. KENNEBECK: That's correct.

CHAI R JONES: (kay.

LT. COL. KENNEBECK: So when | was in
the job in the Joint Service Commttee, we built
t hat executive order. So | definitely had a hand
inthat. It will have the sanple specifications,
how a practitioner should type it out on the
charge sheet. It will have the max puni shnments.
It will have all those nandatory paragraphs that
woul d normally occur. But what it |lacks is an
expl anati on because --

CHAIR JONES: Well, is that done? 1Is
it allowable? | nean, of the statute?

LT. COL.. KENNEBECK: It is done. Onh,
it's nost of --

CHAIR JONES: | nean, that's what's
been done throughout in Article IV, correct?

LT. COL. KENNEBECK: That is standard
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practice. That's how we practice. The

explanation, it just explains what --

CHAIR JONES: So there could be for

i nstance an expl anation of "voluntary" --

LT. COL. KENNEBECK: That's right.

CHAIR JONES: -- Is what you're
sayi ng.

DEAN ANDERSON: O freely given.

CHAI R JONES: Pardon ne?

DEAN ANDERSON: Freely given.

CHAIR JONES: O freely given. Yes.

DEAN ANDERSON:  And vol untary or not.

CHAIR JONES:. Yes, right.

LT. COL. KENNEBECK: What does
"incapacity to consent" nean?

CHAIR JONES: Right.

LT. COL. KENNEBECK: What does
"inconpetent” mean and the definition of
"consent . "

CHAIR JONES: Right.

LT. COL. KENNEBECK: Al of those

t hi ngs coul d be expl ai ned.
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CHAIR JONES: Right.

LT. COL. KENNEBECK: And that's where
| woul d advocate the explanation bel ongs. |
agree, there would be certainty if you
statutorily defined those terns, but if you scan
t hrough the UCMJ, you're not going to see too
many definitions in these statutes. |If you | ook
at 18 U.S. C. 2241 for the federal version of sex
of fenses, you're not going to see definitions.
Congress typically doesn't give us definitions.
And | woul d advocate that that's probably a good
thing. |If you talk about statutory construction,
less is -- keep it sinple.

CHAI R JONES: Yes.

LT. COL. KENNEBECK: And that's
probably what | woul d advocate. That's not
probably. | would advocate that here. Let the
presi dent give further explanation and
definition.

| would love to say that it could be
nore easily edited and renedied if there were a

m stake or if CAAF said, oh, no, this -- the
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president is wong here. The explanation needs
to be anmended. Ideally in a perfect world, if
Dwi ght is right and we can streamnine the
executive order process, then that would be true.
We could update it in a year or less. If this
Subconm ttee were to take a ook at a statute

t hat needed attention, then | would --

CHAIR JONES: That what?

LT. COL. KENNEBECK: A statute, a
statutory anendnent that --

CHAI R JONES: Yes.

LT. COL. KENNEBECK: -- could be nade
that mght help. Article 36 m ght be a good
statute. Tell the president he's got a year.
Tell DoD you nust build a Joint Service Commttee
that has the resources to require it.

CHAIR JONES: | think Ms. Holtzman's
going to wite that one.

(Laughter)

LT. COL. KENNEBECK: And |'m not
speaking for the Army, obviously. This is Chris

Kennebeck.

Neal R. Gross and Co., Inc.

119

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAIR JONES: No, no. O course not.

LT. COL. KENNEBECK: | think that
woul d be hel pful because the Joint Service
Committee -- |I'Il tell you a little bit about
that. That commttee is basically conprised of
two people per service. You have a colonel from
each service and a |lieutenant colonel or a nmjor
or a captain, depending on what they have
available. So the Arny typically has a
| i eut enant colonel, the Air Force typically has a
| i eut enant col onel, and the other services, you
know, it depends. All of the nmenbers of the
Joint Service Conmittee have other jobs. It's
not a 24/7 job.

So this was ny job. | got to do this
book and AR 2710 needed to be anended and we had
to build the executive orders. W built two-and-
a-hal f, sone of which are still not through yet
because the statutory amendnents that happened in
the m ddle that stopped sonme and we had to go
back to the drawing board. So it's busy.

And | think that it woul d be hel pful
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if it were a full-time dedicated Joint Service
Committee with the appropriate personnel on it to
hel p, especially at tinmes like this. As Ceneral
Pede made reference to the volunme and the
velocity of statutory change in the |ast seven
years. |f you added up the nunber of statutory
changes related to sexual assault, | think we're
al nrost at 200 now in seven years. That's a |ot
to try and account for and nake changes in this
Manual .

So at | east now we can have a Joi nt
Service Conmittee that's --

BRIG GEN. PEDE: | would tell the
Subconmi ttee when that Manual went to paperback,
the notion was we'd publish every year. It used
to be in this enornous binder and we'd send
updates. And we wanted to nmake it like the U S
Attorneys' Manual. And so the intent was to go
every year. It doesn't cost a |lot to produce.
But because of the difficulty in getting -- not
t he publisher, but to get the executive orders

through, it's now every three or four years. So
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i nstead of an annual cycle, it's a four or five-
year cycle. So that is a big challenge for
practitioners.

| would al so note that they're not
flying blindly though. So for exanple, a draft
EO that we m ght create that has sanple
specifications, that's available but with "draft"
wat er marked on all of the docunents, right? So a
practitioner would see it, use it as a guide
knowing that it's not finalized and not signed by
the president, but it's available for their
education and their use and their practice.
That's the way we practice in this kind of
i nterimghost period where we don't have the
actual |aw passed or signed by the president.

LT. COL. KENNEBECK: The other thing
t hat uni que about the MCMis it's not authority.
W cite this as if it's authority. Really this
is just a reflection of executive orders, a giant
pil e of executive orders. And it's inportant for
practitioners to renenber that the changes that

are made to the rules exist fromthe power of the
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president within the executive order. This
docunent to be useful does need to be updated
annual |y and probably should be required that it
be updated annually.

MAJ. GEN. WOODWARD: Yes, |'ve got a
guestion. As we were |listening to Dwi ght and he
tal ked about the limts, especially the
interpretation in here in the use of the EQ and
what | hear you tal king about is we need -- you
know, you even said the public should not have to
guess at what the | aw neans, getting to that
anbiguity that everybody is afraid of, if we do
that through interpretation in an executive
order, don't we still risk the fact that it's --
you know, that isn't necessary? It's an
interpretation in the EO \What Dw ght said was
it doesn't necessarily stand the test of the | aw.
So aren't we risking it if we're trying to
clarify it in an EO versus the actual |aw, that
that interpretation cannot hold up in a court?

BRI G GEN. PEDE: Yes, nm'am

MAJ. GEN. WOODWARD: But you still
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woul d recommend it that way. Wy?

BRIG GEN. PEDE: Well, because
whet her you make a statutory change or whet her
you nake the change through the EO process, it's
al ways going to be subject to interpretation.

The court will have to examine -- so for exanple,
the statute changed the word "substanti al

i ncapacitation” last time. The reason we del eted
"substantial incapacity" was because the field
didn't understand it.

So the outcry over three or four years
about a termin the statute was such that it was
not useful inside the courtroomand it was
causi ng confusion. So we changed it hopi ng that
the new termwoul d solve that problem And so
five years of litigation changed it. W can
probably expect another three to five years of
litigation over the current version of the term

So whether it's a statutory term we
inject or a presidential EO you're always going
to get courts trying to -- and counsel contesting

t he neani ng of words, as we would want counsel to
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do, and naking an issue of it. And so ny point
is there are sinply no guarantees in the drafting
of legislation or EGs. In ny view there's |ess
danger and there's nore alacrity | think in the
EO process. Even as hard as that is, it's easier
t han statutory change, nost of the tine.

And it's nore flexible and it's nore
nuanced, because it's not statute and we can have
a narrative discussion of what something neans

| i ke "voluntary,"” whereas the statute is a fairly
Spartan sunmary of the term But the discussion
that you find in the Manual can be very |engthy
and give exanples. And that's what as a
practitioner when | was trying cases | used a
great deal and ny trial judges did as well.

And so ny experience, often | would
get suggestions from counsel, anecdot al
suggestions and |I'd say, well, where have we seen
that as a problen? Wat case prevented you from
maki ng that argunent? And the answer woul d be

wasn't prevented from maki ng an argunent. That

was ny interpretation of the termand either the
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court adopted it or it didn't. GCkay. So where's
the problen Well, it would be better if it was
better defined. But the resolution of the case
resulted in the definition of the term did it
not? Yes.

And so, | have trenendous confi dence
that our courts westle with these. Just I|ike
t he conversation | had yesterday about the term
“conpetent." | could easily have counsel say we
need that termdefined. The trial judge defined
the term which is what our trial courts do. He
| ooked in the dictionary. |f Congress didn't
define the term they expect that the termwl|
be used in comon understanding. That's our
rul es of statutory construction. The judge
provi ded the definition to counsel and they noved
on.

| don't mean to oversinplify, but |
t hi nk that we shoul d have sone confi dence that
our courts can handle it and that if there's one
that rises above the water and is routinely a

probl em and the appellate courts get it for
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resolution, then that's when we take notice of
it. And it's not resolved through the appellate
process, the circuit's sorting it out, can't
resolve it, then perhaps it cries out for
statutory change. That's kind of ny threshold
now. Again, having it seven, eight and nine
argued day and day, we've got to change the
statute. W've got to change the statute.

COL. SCHENCK: | understand your
perspective in the no-change theory, but |'mjust
wonderi ng about the Panel Menbers. Not the
counsel. The counsel are in pretty good shape
because they have the great JAG school. [It's the
Panel Menbers who are line officers. And ny
concern -- and |'ve spoken to sone trial judges
who' ve seen a nunber of acquittals, and counsel
when | was on this task force that visited the
field. M concern is, yes, we can rely on trial
j udges who rely on the benchbook, which nmay or
may not be right, right, on the definition, or we
have sone trial judges who are hesitant to create

a definition, right? Because there's a bunch of
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trial judges out there very hesitant to make any
new | aw. And then you have Panel Menbers who get
a bunch of stuff and rather than sort it out,
they' re maybe acquitting accused. You see what |
mean?

BRIG CEN. PEDE: Yes.

COL. SCHENCK: So |I'mwondering if
there's any feel in the Arny JAG Corps for that
factor? So where we could recommend an executive
order defining sonething that would not only help
counsel, which they may or nmay not need, but it
woul d really help the Panel Menbers.

BRIG GEN. PEDE: Well, | was afraid
you' d describe nmy comments as arguing for no
change, ma'am And that's not the gist of ny --

COL. SCHENCK: Well, except for the

one you --
(Si nul t aneous speaki ng)
BRIG GEN. PEDE: Well, defenses.
COL. SCHENCK: Defense. Sorry about
that. Yes.

BRIG CEN PEDE: No, no. That was ny
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concern that you'd interpret nmy remarks that way.
|"mall about change. So | believe in a living
law. And as |'ve said, 2012 is not perfect by
any neasure.

My argunent is the nethod, the vehicle
that this Subconmmttee recommends. For the
def enses | woul d reconmend the Subcommittee
seriously consider anending the statute, but oh
so carefully.

COL. SCHENCK: The statute? Not --

BRIG GEN. PEDE: The statute. But
you woul dn't need to use the statute. You could
do it through 916 again and just indicate that we
meant it when we said all avail able defenses in
t he di scussi on.

COL. SCHENCK: Ri ght.

BRIG GCEN. PEDE: Right?

COL. SCHENCK: Ri ght.

BRIG GEN. PEDE: You wouldn't need to
anend the statute. You'd just -- say under the
part of the statute that tal ks about all defenses

in 916 are applicable, you' d just put under; and
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| say this colloquially, we really nean it.
Ri ght ?

COL. SCHENCK: Yes. Right. Yes.

BRIG CEN. PEDE: That's what
practitioners need. But consent.

CHAIR JONES: Are you saying that
woul d be the recomendati on through executive
or der?

BRI G GEN. PEDE: Yes, nm'am

CHAIR JONES: That's what --

(Si nul taneous speaki ng)

BRI G GEN. PEDE: Yes, nm'am But you
could confortably do a statutory change as well
and make sure --

CHAIR JONES: Yes, | nean, it's --

(Si nul t aneous speaki ng)

BRIG GEN. PEDE: -- the consent is
there --

CHAIR JONES: -- mninmum yes.

BRIG GEN PEDE: -- mstake of fact.

Because |'ve talked to counsel and |I say, well,

what do you think this neans?
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CHAI R JONES: Yes.

BRIG CEN PEDE: And they say, well,
| read what it nmeans, but you deleted it.

COL. SCHENCK: So there's people
arguing the facts that you --

(Si nul t aneous speaki ng)

BRIG CEN PEDE: It's the optic --

(Si nul t aneous speaki ng)

COL. SCHENCK: -- intentionally, which
means - -

BRIG GEN. PEDE: -- of it. And | can
show you ny briefing slides to the HASC in 2011
that says we're deleting the double burden shift,
but consent remains a defense as does m stake of
fact. So it's very interesting how things,
actions are interpreted.

Yes, ma' anf?

HON. HOLTZMAN: General, | just wanted
to first of all thank you very nuch for coning
and for enlightening us and for sharing your
expertise and your thoughts with us. 1'm

personal |y very grateful
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| just wanted to foll ow up on what
Col onel Schenck said because | think you may be
right in the sense that after tine judges and
trial counsel and defense counsel sort of figure
out where the statute is going, but we're not 100
percent sure. And we're worried about nessages
going, for exanple, to the Panel, and al so the
fact that the statute is sonething that Sol diers
are supposed to understand and | earn from not
al ways so clear on the thing.

So for exanple, | have sone issues
with the inplication -- and I'mnot sure this was
real ly thought through or what it was, but
there's an inplication in this statute that the
victimhas to resist. And you see it a couple of
places. And |I'mnot sure whether that's
sonet hing that you elim nate.

For exanple, on the definition of

"consent," C8, paragraph 8 and subparagraph C, it

says "all the surrounding circunstances are to be
considered in determ ni ng whet her a person gave

consent.” That's fine. But then it goes on to
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say "or whether a person did not resist.”

Resi stance, that kind of inplies -- |I'm not
saying it requires, but it kind of inplies that
we expect resistance. And that goes back -- |
mean, | had to fight a New York State -- | had to
change a New York State statute that said a wonan
had to put up earnest -- what was call ed earnest
resi stance, otherwise it wasn't rape.

| nmean, so what | hear in this, when
| read this; maybe it's just nme, so this could be
conpl etely idiosyncratic, but this just brings up
to me echoes of the old, old, old stereotypes of
what rape was and what a woman had to do -- or |
guess there wasn't the idea that a man coul d be
raped in those statutes, but what a wonan had to
do.

And so | am concerned that by keeping
| anguage like this in the statute we coul d be
sendi ng the wong signal and confusing the Panel.
And along those lines | also have a big problem
with the term"bodily harm" because to ne

normal Iy, | nean, | speak English, "bodily harnt
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nmeans |'mgetting hurt in sone way. Sonebody
punches nme or kicks me or drops sonething on ny
head or whatever. But we don't nean that by that
in this statute. W nean the slightest touching
that's offensive. What's a Panel going to say
when they ask for a definition and the judge
reads that? They'll say, well, | don't get it,
but bodily harm has got to nmean sonething |ike
bodily harm

So | go to the point that she's raised
and the colonel has raised is that while people
aren't telling us that they' re confused
necessarily, not all trial counsel are com ng
forward saying |I'mconfused or the judges aren't
saying they' re confused or defense counsel aren't
saying they're confused, we don't know what
i mpact this is actually having on creating
acquittals that shouldn't take place or -- in ny
opi nion shouldn't take place by confusing
| anguage; it's not intended to be confusing, |'m
not bl am ng anybody here, or by |anguage that

resurrects these old stereotypes that nakes it
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harder to have convictions. So | just throw that
out to you for your thoughts.

BRIG GEN. PEDE: Ma'am | think it's
an excellent point. | can tell you that in 2007
when the change -- so let's say version 1 was
changed, the great enphasis, the entire principle
behi nd t hat change was to draw attenti on away
fromthe victimand to focus everything on an
accused. And so in doing that, in renoving
"consent" for exanple, it's your exact point,
exactly what we were intending to do.

In the '12 changes we wanted to
further that effort and by providing greater
definitions to what is not an elenment. Okay? So
we recast consent to try and get after the nost
subtle forns of |ack of consent, which is no
affect at all, no resistance, no nothing. So the
goal was to do exactly what you've described in
the '12 and to try and nake that a little bit
better.

And so for exanple, if you with your

experience are tripping over that sentence, that
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certainly was not its intent --

HON. HOLTZMAN: Ri ght.

BRIG CEN PEDE: -- as you pointed
out. The intent really I think would be better
reflected -- and the response perhaps to that is
an expression of lack of consent through words or
conduct neaning there's no consent. It was the
totality of the circunstances. And of course we
train everyone that it can conme in many different
forms.

Can it create confusion? Yes, ma'am
| can see that, absolutely. Do our Panels --
does it result in confusion to our Panels? [|I'm
not aware of that, but that doesn't nean it's not
happeni ng because enpirically we'd have to try
and sort out sone way does that |anguage result
in confusion in the Panel arena? And | woul d
sinply offer to you that that's not crested above
t he di scussions we mght have in this setting
t hat were anecdotal exanples that people m ght be
concerned about it. But that doesn't nean it's

not worth | ooking very carefully at and
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suggesting that perhaps there are better terns,

or maybe a further explanation, statutory or
through EQ, that would clarify for practitioners
and there then in the judges' instructions to the
-- that is exactly the point.

LT. COL. KENNEBECK: Can | chime in
bef ore we change or is this a continuation of
t hat ?

M5. W NE- BANKS: | have a continuation
or perhaps it's a question. | agree with her
coments, but want to go a little step further.

"' m concerned about how trainees --
how Sol di ers hear the training they get so that
sonmeone knows and has adequate notice of what
crime is and how a victimof the assault m ght
think, well, this is not exactly that. O that
the victimthinks they have to endanger
t hensel ves by resisting because of how this
reads.

So then it's nore than -- | think it's
nore controll able for the Panel because you have

| awyers who are going to argue and present the
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definitions to themand they supposedly w ||
focus on that and nmke their decision on that,
but it's that training part and the victinms and
t he defendants who | worry about not really
understanding it.

MAJ. GEN. WOODWARD: If | could --

MS. W NE-BANKS: So that's --

MAJ. CGEN. WOODWARD: -- the nunber one
reason why victins report not reporting is
because they don't think it was serious enough.

M5. W NE- BANKS: kay. So that's --

MAJ. CGEN. WOODWARD: And | think that
gets to the bodily harm --

MS. W NE- BANKS: Ri ght.

MAJ. GEN. WOODWARD: -- piece. Right?

M5. W NE-BANKS: So that's -- | guess
that's nmy question as to whether we need to do
sonething to clarify so that when the training
happens, and when soneone | ooks at it, they can
say, oh, | can understand that.

BRIG GEN. PEDE: Yes, mm'am | would

poi nt out, | guess in response to that -- and |
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agree with you that we would be concerned what's
going on in the courtroomand then what's
happening in the training environnent.

O course, recruits aren't reading a
statute, but derivative of the statute is the
training slides that are used --

M5. W NE- BANKS: Ri ght.

BRIG GEN. PEDE: -- and so forth.

M5. W NE- BANKS: Exactly.

BRIG CEN PEDE: |'ve been intrigued
to learn recently, and it's been going on for a
while, that in sonme of our training, trainees
wal k out, and this shows in our Panels through
voir dire, that they're being instructed that if
you have one beer --

MS. W NE-BANKS: |'ve heard that one.

BRIG GEN. PEDE: -- you cannot
consent .

MS. W NE- BANKS: Ri ght.

BRIG GEN. PEDE: And so what's
happened culturally, | would just argue or

suggest to the subconmittee, that we've truly in
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a way turned the culture on its head in terns of
t he consent issue.

And so, the notions of, do | have to
do anything to show | ack of consent, | think
we've conme an awful | ong way, certainly since
2007, by law, but as well by culture.

And so our training is -- even though
that's wong, one beer is not enough. The
culture is such now that our concern isn't that
the trainees aren't aware of the subtleties of
t hese environnents, but that we nay have gone a
bit too far in their understanding of their
responsi bilities.

| don't know if that makes sense, but
we have to -- to ne, we have to be very carefu
how we bal ance that. So why don't | pause there?

LT. COL. KENNEBECK: And |'Ill add ny
comment at the end and say | agree that, that
| anguage does resurrect old notions of how we
percei ve consent, and | don't like it really for
t hat purpose.

| do think though that the concern is
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an inplication. An inplication that could be
corrected with an explanation. You could also go
in and statutorily change it. | just -- what
concerns nme about statutory changes is there is
no | aser focus.

The concept of | aser focused change to
Article 120 is, | think, unrealistic because what
is open is open. |f we change conmas, we're
afraid of how many things could be changed. So |
woul d go back to if you are considering
recommendi ng a statutory change, | would ask for
us first to determine, is there an anbiguity,
first, warranting a statutory change?

O course, you're going to do the
analysis on that, and | would go back to the
testinmony that | read here. | think if each of
t hose persons who testified, this is how |l would
change consent, this is how | would change
inability or incapacity, et cetera, et cetera.
| f we added | anguage expl ai ning the statute,
under the statute, in Part 4 -- if it was in the

Manual now, would you have the sane concerns? |
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bel i eve that nost of them would say no.

|'ve tal ked to Col onel G anmel three
days ago and asked that very question, and he
said, yes, ny concerns could be addressed in an
explanation in Part 4 of the Manual. He's
anot her firmbeliever that the Judges' Benchbook
shoul dn't be any thicker.

If we're going to put guidance in the
field, it should be in Part 4 of the Manual when
it cones to the application of this statute. |
think that your other fol ks who testified,

Pi ckands and a few others, would al so agree. The
changes that we're tal king about and the
potential inferences and inplications can be
addressed and satisfied with the explanation, and
it would be definitive. | think that the true
under st andi ng of what consent is natters nost
when the judge explains it to the Panel.

And | will tell you fromny experience
---- so | was a Chief of Justice in the 2007
version, | had eight prosecutors prosecuting for

me and | suffered through substanti al
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i ncapacitated with ny prosecutors and now |I'mthe
deputy and | see it fromthis perspective here.

| think that what happens with the
Panel is we have a progressive statute and we are
dealing with humans in our culture who go hone
and watch -- oh, what's that show? The three
men, | can't renenber the nane of -- shows |ike
that. "Two and a Half Men."

(Laughter.)

LT. COL. KENNEBECK: Those are our
Panel Menbers. They're part of Anmerica. They're
just |ike everybody else. They do wear a
uniform but they have sone of the sane
predi sposi tions.

Trying to foist a progressive statute
upon peopl e who don't necessarily agree
sonetines, that can be difficult in any court, |
think. 1 don't think it's unique to us or anyone
el se.

| also don't think that cleaning up
statutorily the definition is going to shorten

the instructions given to the Menbers of Panel or

Neal R. Gross and Co., Inc.

143

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

144

make it clearer to the Panel. | do think that
t he changes we nmake to the statute will affect
practitioners the nost.

And the instructions that we shape to
the Panel, we are | think as a practice trying to
make those as digestible and brief as we possibly
can. The instructions now, they take about 90
mnutes in a sex assault case. They take about
45 m nutes in non-sex assault cases. So that is
an inpact, and we pay very close attention to
t hat because how t he Panel receives that
information matters the nost.

| don't think anecdotally that those
Panel instructions are having an inpact on
whet her there's an acquittal or not. | just
think it's the underlying facts of the case that
-- we try cases that other people don't try.

W will try cases that -- obviously we
have sufficient evidence, but we try cases that
are difficult. That | would suggest -- that |
woul d put that -- and | have no evidence of this

either, but | think sone offices would say, no, |
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can't do that case here.

BRIG GEN. PEDE: Well, we do have
evidence. So Chris probably does it at First
Corps at JBLM W at the Arny -- you' ve probably
seen the data. W will take cases from
jurisdictions because they don't want to try
t hem

It could be a noney thing. It could
be a resource thing, but nost often, in ny
per sonal experience and in our collective
experience, it's they don't typically try those
cases because there's no physical evidence.
They're he said, she said, and we're willing to
try them

So our acquittal rates are goi ng up.

It could be they're just tough cases. It could
be our advocacy was substandard. It could be the
defense did an incredibly good job. It could be

this provision, and | could see that. So | don't
-- 1 can't tell you that.
But | can tell you, as far as we've

conme since 2007 to change the focus to the
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of fender, it could be as you've highlighted this

vestige still creeps itself in and m ght affect -
--- | admt that, that could happen. | just
don't know that, that's happening. So --- yes,
ma' anf?

M5. FRIEL: | can see as we're tal king

about which things would be better changed by
different things that the consent, for instance,
the definition perhaps by explanation and
executive order, could work that way.

I " mwondering what your thoughts are
on defining incapable of consent? Because | was
a civilian sex crinmes prosecutor and | can tell
you there are real varied definitions of that
state to state.

New York State's definition is really
narrow. You don't understand the nature and
consequences of your action. The minute the
def ense coul d show you understood it was a sex
act and what sex was and you coul d get pregnant
fromit, that was it, we were done and we | ost

cases.
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Go across the river to New Jersey,
they had a nuch broader definition. One that we
all as prosecutors wanted to have. There were
ot her things that you could not understand that
made you i ncapable of consent. So that seens to
me a very substantive change, whether you're
going to go a narrow definition or a broad
definition.

If the president were to do that by
executive order, you could | ook at that as
greatly expanding the statute and t he nunber of
people that will cone within the statute. And
that seens to be where we becone nost at risk.

MAJ. GEN. WOODWARD: And is it
dangerous if that can change with each year, wth
each different executive order? Does that create
t he anmbi guity? Wen you tal ked about the public
shoul d not have to guess what the |aw neans, if
we put it in the executive order, is it too
mal | eabl e? Does it nmean we can change it too
fast?

COL. SCHINASI: It's been a long tine
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since |'ve done this, so | don't know what the
current culture is, but are JAG officers stil
providing mlitary justice instruction to units?

BRI G GEN. PEDE: Yes, sir.

COL. SCHI NASI: Ckay. So going to
Jill's question and naybe taking a broader | ook
at it. The sanme JAG captain who goes into a
courtroomto either prosecute or defend any case,
but including a rape case, is the sane JAG
captain who has mlitary justice instruction for
t he Sol diers.

And at these sessions, depending on
what the agenda is for this particular part of
the instruction, the very issues that you're
concerned about are being tal ked about by the
sane officer who's going to prosecute or defend
t he case.

COL. SCHENCK: But not necessarily,
sir. They have these new briefings on sexual
assault response, the SHARP, Sexual Harassnent
and Response Program wthin the Arny and they

actual ly have non-JAGs doing that training.
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And then it's being wheel ed down to
the basic training alnost, |I think, even the
drill sergeants. They get it when they walk in
the door and they get it at a certain gate. So
it's not the JAGs. That's where, again, that one
beer rule, it's kind of being --

BRIG GEN. SCHWENK: But it's also
still being done at the unit.

LT. COL. KENNEBECK: Not by defense
attorneys. So defense counsel don't give
cl asses.

BRIG GCEN. SCHVWENK: Only the --

LT. COL. KENNEBECK: It's the
prosecut ors because they're assigned to,
associ ated --

BRI G CGEN. SCHVENK: Ckay.

LT. COL. KENNEBECK: -- with a unit,
they do the --

COL. SCHINASI: So --

LT. COL. KENNEBECK: -- training.

COL. SCHI NASI: So we could say froma

conpari son point of view, | nmean, there are lots
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of studies of very recent Washi ngton Post - Kai ser
Fam |y service -- study about the culture of rape
in colleges. And about 20 percent of wonen at
sonme point -- so there's a very interesting
cul ture going on.

W have the benefit in our society of
bei ng able to provide instruction to our

popul ation fromvirtually the first day that they

come on active duty, and so a lot of Jill"'s
concerns, | think we do as nuch as we can do to
al | evi at e.

The other thing -- if we can step back

and look at this. The authority systemthat we
have is first the UCMI, a statute. Changing that
statute is a very hard thing to do, as the
General just explained to us.

But we al so have the Manual for
Courts-Martial, which is a cookbook. Which tells
t he prosecutor what to do step-by-step, and then
we have the Judges' deskbook, which are the
i nstructions that are given to the Panel.

Now i f we want to affect, in a tinely

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

151

way and in a way that's sensitive to what our
culture's doing and how our culture's changi ng,
going at the UCM] is the |least efficient way to
do that. As |long as what happens in the Manual
for Courts-Martial and what happens in the
Judges' Benchbook is not inconsistent with the
UCMJ, courts don't generally reverse that. And
so, this is kind of --

COL. SCHENCK: So you're saying --

COL. SCHINASI: -- where we |eft off
the --

COL. SCHENCK: -- going against the
statute per se as opposed to --

COL. SCHI NASI: Right. As long as
what's in the Manual for Courts-Martial, aside
fromthe UCMI -- it's that book, which is kind of
li ke a Bible, which was expl ai ned.

As | ong as what we do in that book,
whet her it's executive order or whether it's the
Judges' Benchbook, which is the instructions that
are given to the court nenbers, as long as that's

not inconsistent with the statute, it's not going
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to get reversed, and it's nuch easier to change.

The thought of going in and changi ng
sone portion of the UCM], as the Ceneral has
expl ained to us, is onerous.

COL. SCHENCK: And once they open it,
that's a problem Once they open --

COL. SCHI NASI: Anything' s possi bl e.

COL. SCHENCK: -- it on the HIl, you
never know what you're going to get.

COL. SCHI NASI: And so, there's a kind
of institutional bias against doing that.

COL. SCHENCK: Yes.

COL. SCHINASI: What we'd like to do is
be abl e to change the Benchbook or change the
executive order or change the Manual for Courts-
Marti al .

So | nean, | think that's where we
carried over fromlast session. If we want to
make changes, the changes are nost effective, the
changes are nost flexible, and the changes are
nost sensitive to our culture if we do sonething

ot her than change the statute.
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CHAIR JONES: Al right. | think |
first saw Dean Anderson's hand up

DEAN ANDERSON: This is a matter of
process. And | apologize if it's already been
clarified, but it's not clear to -- do we know
where the president is on a potential executive
order for 1207

LT. COL. KENNEBECK: So ny
under st andi ng, based on what Lieutenant Col onel
Deb Pi ke, who's working in the Joint Service
Committee now, is that it's at the White House.
So it's been through interagency.

DEAN ANDERSON: You nean, it exists?

LT. COL. KENNEBECK: It exists.

CHAIR JONES: Al the explanations of

120 have --
LT. COL. KENNEBECK: Yes.
CHAIR JONES: -- been witten?
LT. COL. KENNEBECK: Has been --
DEAN ANDERSON: It is waiting for
revi ew?

LT. COL. KENNEBECK: -- for years.
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BRIG GEN PEDE: It's been reviewed.
It's waiting for signature at the White House.

LT. COL. KENNEBECK: Two executive
orders have been signed since that one was --

DEAN ANDERSON: Ri ght .

BRIG GEN. SCHVWENK: It's at the |ast
stage of review by the Ofice of Legal Counsel --

CHAIR JONES: So does this nean --

BRIG GCEN. SCHVENK: -- in the
Departnment of Justi ce.

CHAIR JONES. -- we should hurry up or
is it hopel ess?

(Laughter.)

DEAN ANDERSON: But | think it's an
| mportant question of where that is procedurally.

BRIG CEN PEDE: W should get a copy
of that.

LT. COL. KENNEBECK: We can get you a
copy of that.

DEAN ANDERSON: We can get a copy?

BRIG GEN. PEDE: | don't think it's

going to address all the issues that you're
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addressi ng because it was witten three years ago
effectively. It's been staffed, so there's a | ot
of --

CHAI R JONES: Wen the 2012 revisions
cane out --

BRI G GEN. PEDE: Yes, ma' am

CHAIR JONES. -- there was an attenpt
to try and i ssue an executive order.

DEAN ANDERSON: Ckay.

BRI G GEN. PEDE: So, with what M.
Sullivan said, there's a streaniining to the
process. That is huge.

So froma practitioner's standpoint,
what he said at the end, that we don't have to
wait as |long anynore and there's only a smaller
pi ece actually going to the Wiite House, that's
enormous. That's -- from a standpoint of
efficiency, that's great.

And, ma' am your concerns about, well
if it's too nalleable, if it's too subject to
change, should we be concerned about that? I

woul dn't as a professional in this business
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because as hard as Congress is to get sonething
to change that we think in earnest needs
changi ng, DoD s not that easy either, or the
Presi dent .

(Laughter.)

CHAI R JONES: The next admi ni stration
coul d have a very different view of things, don't
you t hi nk?

BRI G GEN. PEDE: Yes, ma'am My
experience with changes in adm ni strations neans
it takes them probably twice as long to get their
arnms around what it is you're asking.

So what |'ve found is that, just |ike
a new boss, | need the decision fromthe old boss
because they've had two or three years know ng
the | andscape. |If | get a new boss, | know |I've
got anot her year before they actually feel
confortabl e maki ng --

MAJ. GEN. WOODWARD: But |'m not
tal ki ng about speed, |'mtalking about our
confort level with the fact that the |aw remains

the sane, and we can deal with it.
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If we feel that with any given
adm ni stration conming in, they' re going to change
it, is that a positive thing? Versus being
changed by Congress?

LT. COL. KENNEBECK: It just hasn't
been the experience in 50 years though. | nean,

t hese executive orders get after changes that are

rel evant --

MAJ. GEN. WOODWARD: Ckay.

LT. COL. KENNEBECK: -- that are needed
inthe field. | just --

CHAIR JONES: Ms. Hol t zman?

HON. HOLTZMAN: | just want to respond
to sonme statenent that was made -- sorry Col onel

that the legislative process is extrenely | engthy
and difficult and that this other process,
executive order, is streamined and sinple.

We've had this statute in effect since
2012 and there's been no explanation. So | can't
-- 1 don't think -- | nmean, | can't agree
personal ly that the EO process is necessarily

nore stream ined than the Congressional process.
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In this case. Now, nmaybe in other cases it is,
but in this case, it's not.

Secondly, | think as General pointed
out, it nmay be that sone of the concerns that we
are raising here right now are not concerns
addressed in the executive order. So if we just
say, okay people we're just not going to do
anyt hi ng because the President's going to address
it and it's on his desk, so therefore it's going
to happen sonetine real soon, which we don't
really know, they may decide they don't want to
address it.

That the changes in the executive
order, assum ng they conme out and assuning they
even conme out this year or next year, assum ng,

t hey have nothing to do with any of these issues
that we're raising here.

So | think that -- | nmean, nmy own
suggesti on about how to proceed is that we,
rat her than deciding the formwe want to take,
let's look first at what we want to change. And

t hen think about -- | nean, there's no reason
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that we can't approach this on a belt and
suspender s et hod.

W coul d suggest that it be approached
bot h t hrough executive order, if the President
can act quickly enough, assum ng we think any

changes shoul d be made, or through Congressional

actions.

| nmean, | don't think, for exanple --
just to make a point. If we said to Congress,
and that's all we wanted ---- which |I assune is

not going to be the case, but if we said to
Congress, elimnate that sentence that we were
tal king about in that statute. Just elimnate
t hat because it raises the issue of resistance,
and that were the only thing we wanted to do, it
m ght be relatively quick to do that. |'m not
saying that's going to be a lot and it woul dn't
make maj or changes.

So | just think we should be a little
careful about the assunption that going the
Congressional route is going to be a major tine

consunmer and won't happen in our lifetine. O
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that the executive order approach is going to
happen in our lifetinme. | would just be a little
nore agnosti c about that.

CHAIR JONES: Well and just to -- |
mean, we've obviously seen that Congress, when
they are interested in a topic, as they have been
with this one, can work very speedily.

| don't -- at the nmonent, | don't know
the answer. Did | hear you say that you think
you can get us what is in the executive order?

LT. COL. KENNEBECK: It's been in the
Federal Register.

CHAIR JONES: Ch, it's in the ---
that's right, | thought | heard that.

BRI G CGEN. SCHWENK: But we're just
going to get the version that was published in

the Federal Register. And so, in the interagency

CHAIR JONES: | see.
BRI G GEN. SCHWENK: -- process,
t here's di al ogue back and forth and changes are

made and those aren't published anywhere.
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COL. SCHENCK: Can | ask a question?

CHAI R JONES: And we don't have any
access to it --

COL. SCHENCK: | sat on the Code
Committee and we were briefed on the drafts and
the Code Conmittee's a public neeting.

CHAIR JONES: |'msorry. One at a
time. Col onel?

COL. SCHENCK: So | sat on the Code
Committee and the Code Conmittee receives a
briefing fromthe Joint Service Cormittee
regardi ng pending EGCs. It was public neeting,
whi ch nmeans it was transcribed and it's open to
the public, and it had the draft EGs in the
pi pel i ne.

At one of those EGCs, which | believe
-- we should get those drafts, because one of
t hose ECs has Article 134 anmended to include
i ndecent acts. | doubl e-checked with Dwm ght. |
t hought it was nme. | was thinking, why -- and if
that was a public neeting and the drafts were

briefed to ne and | have the slides and the
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public was there, why can't we get thenf

LT. COL. KENNEBECK: | will say a
coupl e things about that. |'ve given the
briefing and so I know what you're tal king about.
And I'mincluded in the interagency process and |
don't know what the changes were during this
i nt eragency process and this EO -- Genera
Schwenk probably does, but | suspect that the
changes that may have been nade to the EO since
it was published in the Federal Register aren't
great.

COL. SCHENCK: Are or are not?

LT. COL. KENNEBECK: Are not.

COL. SCHENCK: Are not.

LT. COL. KENNEBECK: Are not. | nean,
there are sonme questions that cone back in --
this is one that's sort of contentious. | was
surprised at the time that Departnent of
Transportation wanted to know | ot s about how we
defined consent, which | found interesting. It
wasn't DoJ, it was Departnent of Transportation.

But anyway --
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BRIG GEN. PEDE: It was DoJ |ater.

LT. COL. KENNEBECK: It was DoJ | ater
| suspect that whatever version you see will be
pretty close to what you see in the end.

And then back to what Honorabl e
Holtzman said, | agree. And Ceneral Pede, we're
on the sanme page. Sonetines statutes do get
reanended, and we aren't afraid of that. And

we' re not advocating that it shouldn't be

changed.

W shoul d ask, is there an anbiguity
warranting a statutory change? 1| don't know that
there is. | don't know that there is. And then

if we do change or recommend changes to Article
120, the portion of the Article that matters the
nost to the practitioner is Sub A and B, rape and
sex assault and the varieties by which they can
be char ged.

Subsection C, D, E -- the rest, those
definitions and the application, changi ng that
part of the statute will have | ess of an inpact

in the field. 1It'll have nore of an inpact on
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the field if you change Sub A and Sub B, the
definition of rape and sex assault. That would
be harder because then we'd be teaching four
versions as opposed to three.

In JBLM ri ght now, we have a case that
we have all three versions of Article 1120 charged
on the charge sheet, and we have anot her one too,
because it's an ol der case. W have three
di fferent statutes.

When that case goes to trial, the
Panel instructions will probably be two, two and
a half hours. Just because you have all the
different statutes to define and to go through,
and that's not hel pful.

Now of course, that will subside over
time, but that doesn't nean you shoul dn't change
the statute. |'mjust putting that out there.
First, is there an anbiguity? Second, what part
of the statute would you reconmend changi ng? And
third, can we solve this with the executive
order?

BRIG CEN. SCHWENK: Yes. | just want
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to say to Representative Holtzman's point, this
is a case, | think, right now where we shoul d

t hi nk about putting the cart before the horse.
The horse is the vehicle that we use to take the
things on the cart, which are the changes, and EO
versus | egi sl ation.

Vell, let's put the cart first. Wich
is, do we have anything in the cart to do an EO
or whatever in? Let's figure that out and then
once we get that figured out, we actually have a
vehicle to ask opinions that Judge Jones gave us
this norning. Wich is, send out our cart for
views and one of the things we can ask is, do you
think it should go in the executive order? And
then we can worry about the horse --

MAJ. GEN. WOODWARD: | agree. Can
just ask --

BRIG GEN. SCHWENK: -- later.

MAJ. GEN. WOODWARD: -- for a
clarification? Because |I'mreally confused and |
apol ogi ze. But why did they just publish changes

to that, but it doesn't include the drafts that
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you all are tal king about? Do we think they get
publ i shed - -

BRIG GEN. PEDE: Because it's
iterative and because the President receives from
DoD an executive order that has, let's say, the
rule for 405, our now prelimnary hearing rules.
Prior to that, we had an executive order just on
our mlitary Rules of Evidence.

So we take themin chunks and they're
reviewed and staffed in the interagency in chucks
as an EO on the Rules of Evidence, and that got
t hrough. And then he had sitting on his desk the
prelimnary hearing EO and all the 120 changes.
He signed the prelimnary hearing EO and that's
now out, and we're still sitting on the 120
because it's just -- and it's taken three years.

LT. COL. KENNEBECK: And part of the
reason that it's taken three years i s because in
t he i nteragency process, tinme nmarches on. A new
NDA comes out, it's got 34 provisions in it and
we realize, oh sone of this is nore inportant.

So we actually took an EO back, broke
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it apart into two different pieces, and pushed
the EOup with the 405 in it. That's why that EO
was signed. First, because it was chunked off
fromthe rest, sent up with a foot stonping, we
need this out there now. W've been foot
stonping the 120 as well, but it's vol unm nous.

BRIG GEN. PEDE: | think as
Representative Holtzman point out, we've al
lived through, if there's an interest, if there's
nonentum it can go like that. \Wether it's --
nost certainly in Congress.

The friction that | experienced for
five years was primarily born of, you didn't want
our 2007 statute, so this is the politics of it.
You did not want our 2007 statute, you wanted to
stay with the old version, by force and w t hout
consent. If this was a bar and we were drinking
beer, what | would say to you is, Congress said,
you don't like it, here it is anyway. Now like
it.

So when we started preparing the

changes to refine the statute that was passed to
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get goodness, they're view was we're com ng back
and trying to go back to an old day and an ol d
tine. So a lot of the friction was, we don't
trust you. You just want to go back to the old
ways.

So there's a trust elenent, there's a
political elenent, there's optics, there's al
these things. Just like this counselor | was
talking to yesterday, he was saying, oh yes, you
t ook the defenses out. Wit a mnute. No, we
didn't.

So it's fascinating. Yes, the |onger
we live this, the nore you | earn about the nature
of organi zations. EO process can go |ike that,

i f sonebody wants it, but it typically doesn't.

HON. HOLTZMAN: Ceneral, | just wanted
to make one ot her point and maybe this would help
your thinking on -- not help your thinking, you
don't need help in your thinking, but nmaybe this
would clarify a little bit the process.

| think Judge Jones' suggestion that

any changes that we suggest be w dely circul at ed

Neal R. Gross and Co., Inc.

168

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

169

and open for conment before we make a final
deci sion, nmuch | ess going to the JPP and then
ultimately, it goes to Congress.

| think that that should help
all eviate sone of the concerns that were raised
about the inportance of having sonme friction in
this process. That it's not just a bunch of
people sitting around a table and making up their
own t houghts, but that they' re going back to the
community that's practicing and sayi ng, have we
m sunder st ood? Have we nmade mistakes? |Is this a
bad i dea? And to continue to get that input to
make sure that the work product is not -- | mean
is as good as it could be under the
ci rcunst ances.

BRIG GEN. PEDE: | think it's a
wonder ful notion because |'m nore concerned about
peopl e suggesti ng changes who are not trying the
cases who are identifying an academ c di sconnect
intellectually.

HON. HOLTZMAN: Yes. Right.

BRIG GEN. PEDE: But when it hits the
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trench, nobody's having any problens with it.

HON. HOLTZMAN: Ri ght.

BRIG CEN PEDE: But intellectually,
| can say this doesn't nake sense. Well, it
makes perfect sense in the crucible of a trial.

HON. HOLTZMAN: Yes.

BRIG CEN. PEDE: That's ny biggest
concern. So shopping these notions, | would be
very interested to see what the defense or any
comunity says about the | ast sentence of the
consent definition.

Because what | would say -- one
argunment is, our reporting is off the chart now
on of fenses that we never had reported before.

I f you | ooked at 2007, our rape reports were at
500 approximtely. W had no sexual assault
reports, a |l esser degree of violation.

2008, 2009, 2010, sexual assaults
creep up. So now I'mtwi ce what | used to have
reported. 1|'ve got 500 rapes, |'ve got 500
sexual assaults. \Where were those 500 before?

So this statute, even with this
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consent di scussion, has enbol dened, i nforned,
educat ed our trainees what they can report, what
t hey experience. And so at |east on the front-
end of the crimnal process, it's snoked out all
t hose people who said that | was at fault. And
it's enbol dened themto say, no, actually that
was ne and |'mgoing to report it now.

So it's been incredibly cathartic,

i ncredi bly helpful. And that, enpirically, | can
show you. What | can't show you is, does that --
what's the effect of that in an instruction to a
Panel in 90 m nutes of instructions? M sense
is, having tried cases, probably none.

Because the surroundi ng circunstances
instruction is so fact dependent. And our focus
has been so nmuch on the offender and the
envi ronnent of rank, the environnent of al cohol,
that | think we've elimnated that kind of
vestige of there's got to be resistance, sone
ki nd of action.

But | can only say that anecdotally.

| would not rely on ny view of the world to say
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that needs to stay or needs to change. | think
shopping it is a great idea because you get an
enpirical assessnent.

CHAI R JONES: Ms. Kepros?

M5. KEPROS: | really appreciate the
suggesti on about shoppi ng because | agree with
you. | think that's what you have to do because
you're not going to just buy-in to any change
anyway.

But | also agree with the idea of
| et's decide what, if any changes, are
appropri ate before we even put these things out
there. But | think once that happens, if there
are changes we support, there is a political
reality to any of these foruns.

And | would so nmuch rather that any
changes are very thoroughly vetted and thought
t hrough than we start having executive orders
every year that are being driven by political
concerns or the legislature reacting to political
events wi thout the kind of thoughtful, bal anced

approach that | feel like this subcommttee is
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really trying to take, with a ot of different
st akehol ders at the table, trying to get input
fromthe different service branches and the
experience of |awers, judges, and maybe ot her
peopl e as we nove forward. So | think that's
sonet hing we need to be thoughtful about.

One question | have -- because | don't
want to characterize what you said as no change,
but one of the problens |'ve had, as a civilian
def ense counsel looking at this statute, is what
| will call death by ternms of art. And | nean,
there are words here that do not nmean what
English is. And it's sort of the point that
Representative Holtzman made, |ike, bodily harm
sounds |i ke sonebody's body is hurt, right? It
doesn't just nean non-consent.

And | wonder if you think there would
be value in just elimnating sone of this
term nol ogy that just adds multiple |ayers of
i nstruction and redefine words that could just be
avoi ded altogether? And just say, hey, no

consent, instead of saying bodily harm bodily
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har m neans no consent. And just adding all this
ki nd of words to sonething.

|s there any value to that kind of
process? O do you see that as just nore
tinkering that doesn't really assi st
practitioners?

BRIG GEN. PEDE: | wouldn't describe
it as tinkering, ma'am | think that -- because
we | ook at that over in the JSC process.

So if we | ooked at any of these
recommended changes, normally ny direction as
the Chair would be okay, forma subconmttee and
spend six nonths and figure out fromthe
practitioners, the trial judiciary, is there
evi dence of this being a problemwi th this ternf®
And do we need to change it? Do we need to
adjust it? And then we'd recomrend to Congress
or the President.

So | don't -- so exactly what you're
describing is what we're doing all the tine and
what this subcommttee is chartered -- | think

it's very helpful, first of all.
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CHAIR JONES: And let nme just take --

BRI G GEN. PEDE: But --

CHAIR JONES. -- everybody back for a
nonent. The reason that we're hearing about the
horse right nowis only because we wanted to be
abl e to understand the options, the vehicle,
bef ore we began our substantive discussion |ater
this afternoon. And this has been trenendously,

t remendously hel pful.

|"msorry, now |l have a | ot of people
who want to ask questions. | think Dean
Ander son.

DEAN ANDERSON: | just wanted to press
you, Ceneral, on your one area that you may have
affirmati vely advocated a change in the statute
itself, and that is on defenses.

It seens to ne that, that's the | east
necessary change though given the explicit nature
of the language in the statute itself where it
says all applicable defenses remain. So why
woul d you want to change that |anguage?

BRI G GEN. PEDE: Because as | have
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wor ked t hrough these issues over the |ast three
years, that's the only part where senior
practitioners supervising junior practitioners
and junior practitioners have cone to nme or |'ve
cone to themand that's energed fromthe

conver sati on.

DEAN ANDERSON: But that's only -- as
| understand it, that's only by inplication of
renoval of prior |anguage, right?

And why woul d that not ordinarily work
itself out in the sanme way that your argunent
t hat any nunber of anmbiguities in the statute

woul d work thensel ves out through the comon | aw

process?

BRI G CEN. PEDE: Honestly, | think it
will.

DEAN ANDERSON: Ckay.

BRIG GCEN. PEDE: | think it will. So
" mnot a no change person, but if -- because

there are a nunber of things you could refine.
Bodily harm mi ght be one of them but

as a lawer, | always go back to bodily harm
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under 128. It doesn't need to hurt you. So
| awyers, in ny view, understand the history of
bodily harm It's anything.

DEAN ANDERSON: And that predates quite
a few versions.

BRIG GCEN. PEDE: And the --

DEAN ANDERSON: The bodily harm one.

BRIG GEN. PEDE: Yes, ma'am And we
pull those in to our common understandi ng and our
application of charging and our defenses.

Way did | pick defenses? Because, to
me, that's the one thing in three years that
keeps com ng up above the surface, and |I'm
astoni shed that senior practitioners are still --
-- I"'mtalking senior practitioners, |'mtalKking
judges. Not trial judges. 1've got an appellate
j udge who says, well, you deleted that. So --

DEAN ANDERSON: That nust nean
somet hi ng.

BRIG GEN. PEDE: -- it nust nean
sonething. So it's for that reason. It's

pragmatic, it's just ny gut check after years of
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practice. | said, okay, |I've got it now.

If I was a Chair, | would have pushed
t he subcommttee of the JSC, get out, get us sone
enpirical data, cultivate the defense comunity,
what are they thinking? You get that together,
t hen you make a change reconmendation to the
ot her services and then to DoD and see if it has
traction. | think, frankly, that one would have
traction.

Honestly, we had conversations at the
JAG school after the '12 statute. At |east three
just to discuss whether consent was still a

defense. These are seasoned practitioners. So -

DEAN ANDERSON: So the suggestion you
woul d make on this | anguage woul d be for reals.
For what --

(Laughter.)

BRIG CEN. PEDE: That's it. As
referred in 916.

DEAN ANDERSON: Right. In the sane

way, but with the internal reference, right?
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Because | think the concern is we don't want

sonet hi ng uni que to rape and sexual assault here.

W want it to incorporate by reference
traditional defenses that are given in other
cases.

BRIG GEN. PEDE: Yes, ma'am That
woul d be ny reconmendation to the subcommittee.
Wth respect to other definitions, | think
i dentifying what they are and all your experts
have conme in, whether there's a tweak to the
consent discussion, incapable of consenting.

Again, | just sinply rem nd you, we
adopted that term because of the difficulties
with substantially incapacitated. So we found
t he second termwe thought would work. [|f your
sense is, it ain't working either, we have to

find a third term recognizing that third term

could generate three to five years of litigation

So I'"'mnot sure we've actually
acconpl i shed anything with certainty because |
think our current litigation will shape what our

current definition neans. That's all. To ne,
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that's just pragmatism It's not an intellectual
argunment necessarily.

It's just -- | now have three years of
litigation figuring out what this neans, |'m
going to go with this. Because it again, for ne,
hasn't risen above the surface of outcry and
outrage and unjust results. At |east on one side
of the bar. Maybe going back to your point,
acquittals are hard to assess. Sir?

COL. SCHI NASI: Again, not to go back
and make the sane point, but if we explained it
in the Manual for Courts-Martial and if we
explained it in the Judges' Benchbook, we could
| eave the statute the way it is because what's
going to happen is every tine you nake a change,
including a word or taking a word out, counsel is
going to chall enge that.

As they should, but if we explain what
we wanted to do in either the Manual for Courts-
Martial or in the Judges' Benchbook, we nminimze
the challenges. There are going to be chall enges

for sure, but we mnimze when we explainit.
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CHAI R JONES:. Lisa, did you have a
coment ?

MS. FRIEL: Yes. And the comment was,
wel |, our concern about does the statute need to
be changed because we're using it as a teaching
tool too. And | just wanted to say that |
definitely think when you wite statutes, you
consider that. You want themto be clear because
that's anot her purpose of them

But I'Il just tell you what's going on
on coll ege canpuses with the big issue |ike yours
s incapacitation versus intoxication. There are
many col |l ege policies that could not be clearer
in words that intoxication is not enough al one.
We are tal king about a state of intoxication that
reaches incapacitation.

And they teach it that way in
orientation and they teach it that way here, and
then it filters down. And | can tell you, | was
at an Ivy League school with all these very smart
ki ds around the table who when we were tal king --

we were doing training, and the nunber one thing
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they learned in training was, really? | thought
any drinking was -- and I'mlike, how can it be,
you heard in orientation.

So | think that's a different problem
That's | ooking at how does it go fromhere to
here and how do we |l ose it down here? And |
don't think that has to do with statute. | think
it is something the Mlitary should look it.

COL. SCHI NASI: The studies will say
it's the culture of the conmunity that you're
part of. [It's what they believe irrespective of
what the law is, irrespective of what we tel
t hem

M5. FRIEL: But it means you have to
figure out howto do a better job in explaining
exactly --

COL. SCHI NASI : Yes.

M5. FRIEL: -- what it is to a
resistant culture --

COL. SCHI NASI : Yes.

M5. FRIEL: -- is | think what we're

real ly tal ki ng about.
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COL. SCHENCK: And then different than
our culture was, let nme just point that out.
Right? | nmean, when we were kids, it was a
little different, | think. O course --

M5. FRIEL: A lot different.

COL. SCHENCK: Well, there's the peer
pressure the other way.

MAJ. GEN. WOODWARD: And | think that's
a bit of passive-aggressiveness, to be honest
with you. | nean, | know when | was a SAPR
chief, | went out and I went to all of -- over 45
bases and sat and tal ked to everybody from Ai rnen
t hrough commanders and t he SAPR guys.

And the piece about you can have one
drink and you can't -- and so | asked at every
single elenent, is anybody being taught this?
Were do you hear this? And only one place was
there an actual instructor that taught that and
we corrected her and ended that.

But it beconmes the underlying thing.
And | honestly believe there's a portion of that,

that's passi ve-aggressiveness. That fol ks are so
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angry that we're trying to nake this --

CHAI R JONES: Cul tural change.

MAJ. GEN. WOODWARD: -- cultural change
that, that's a way that they're passively --

CHAIR JONES:. You're nmaking it sound --

MAJ. CGEN. WOODWARD: -- ridicule.

CHAI R JONES: Ri ght.

MAJ. GEN. WOODWARD: We keep hearing it
in all this testinony and it drives ne crazy
because | go out there in the field and ask about
it and --

CHAIR JONES. It's not really in the
t rai ni ng.

MAJ. GEN. WOODWARD: -- you're not
really hearing it --

CHAI R JONES: Ri ght.

MAJ. GEN. WOODWARD: -- in any of the
t rai ni ng.

COL. SCHENCK: But also I think -- 1
was talking to the sone of the |aw students and,
frankly, the nen are saying, if you' re drinking,

there's drinks involved, just get a phone nunber
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and run.

Because do not -- seriously, because
we have cases of friends, they were -- one guy
was a Princeton, and they were both drunk and
boom he's gone. He just is gone. And so, as a
male -- and | have a son, four sisters and one
son, right?

But all of us had boys and we're -- |
said to ny nephew who just went to basic training
for the National -- he's going to go in the
Nati onal Quard for his free tuition. | said, do
not, whatever you do, drink and then do anything
wi th anybody, boys or girls. Do not. Call your
aunt and go to bed.

LT. COL. KENNEBECK: | woul d say
somewhat | agree with you, na'am And |'d say
it's somewhat ridicule. And it's also the
paternalistic nature of the Mlitary.

MAJ. GEN. WOODWARD: Yes.

LT. COL. KENNEBECK: So once we decide
t hat sonmething' s proscribed, |I'mgoing to hanmer

it into you as hard as | possibly can, and |'m
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goi ng to overenphasi ze.

l"mgoing to say, this is what the
rule is, but nore than that, if you even touch
al cohol, it's too | ate.

MAJ. GEN. WOODWARD: Yes.

COL. SCHENCK: Yes.

LT. COL. KENNEBECK: Right? And
there's sone of that as well. The E-5, the E-6
who wants to be --

CHAI R JONES: Ceneral Pede, | think you
had nmentioned -- well, we've all heard froma | ot
of Panelists and nuch of it has been anecdotal .

| think you nentioned that you m ght
actually have sonme data, and you're certainly
suggesting that, that's a good way to proceed in
terms of trying to figure out what is confusing
to practitioners. Do you have any data like
that? O did | mshear you? O anything you can
shar e?

BRIG GEN. PEDE: |'d have to | ook,
ma'am The data that |'mtal king about is ny

experience tal king with judges and counsel in the
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three jobs |I've nost recently --

CHAI R JONES: Ri ght.

BRIG CEN. PEDE: -- had.

CHAI R JONES: Ckay.

BRIG GEN. PEDE: So | use it as --

CHAI R JONES: Not hing --

BRIG GEN. PEDE: -- it's nore -- to ne
it's now nore than anecdote. But | also use the
-- enpirically, one of the things we use from"' 07
to '12 was what is the case | aw produci ng? What
are the trial courts westling with? And what
are we seeing pop up as issues that are joined at
appeal ? And so we use that as well.

CHAI R JONES: Do you have t hat
anal ysi s?

BRIG CEN PEDE: Not currently. No,
am

CHAIR JONES: And | guess it would only
be '07 to '12 right?

BRIG CEN. PEDE: Or '12 to '15.

CHAIR JONES: Well, "12 to '15 would be

fascinating for us.
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M5. W NE- BANKS: You guys maintain
doi ng that?

BRIG GEN. PEDE: Not as a deliberate
product for consunption in a Panel like this, but
| think it's something that could probably be
asked of the Joint Service Commttee.

CHAIR JONES: Well, that m ght be very
hel pful .

BRIG CEN PEDE: No |longer sitting on
the Joint Service Conmttee, | can say that.

MAJ. GEN. WOODWARD: And don't tel
t hem where that suggestion --

BRI G CGEN. PEDE: No.

MAJ. GEN. WOODWARD: -- cane from

BRI G CGEN. PEDE: Hopefully he's not
| i st eni ng.

LT. COL. KENNEBECK: Wen we derive
nunbers. A lot of tinmes, we'll use the annual
report to Congress. The SHARP report. That's
where we get our big nunbers.

CHAI R JONES: That's sonething el se we

shoul d --
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LT. COL. KENNEBECK: Ri ght.

CHAI R JONES: Ri ght.

LT. COL. KENNEBECK: W can see trends
in that.

COL. SCHI NASI: You said that the
sexual assault nunbers have gone up. |'mjust
wondering, has the child sexual abuse nunbers
gone down? Has it changed any? Do you know?

BRIG GEN. PEDE: | don't believe so,
sir. | think --

COL. SCHINASI: It's leveled off?
There was a tinme when ny docket was 40 percent
child sexual abuse cases, and this was in an
i nfantry divi sion.

BRIG CEN PEDE: My sense only, |
haven't seen the statistics recently, sexual
assaults as you know in '07 started to go off the

COL. SCHI NASI: Right.

BRIG CEN. PEDE: -- chart, '08, '09,
10 reporting. There was increnental rise in

child sexual --
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COL. SCHI NASI: Ckay.

BRI G CEN. PEDE: -- abuse reporting.
| don't think it conpares at all to what the
adult reporting looks like. So | wouldn't say
it's appreciably different fromthe past, but |
couldn't even tell you what percentage it is of
t he cases tried.

COL. SCHI NASI: Thank you.

BRI G CEN. PEDE: W can get that data.
| think that data's available. W just published
the "14 crine report for the United States Arny,
anyway. That should be available on the web. |
just received that | ast week. Yes, ma' anf

MS5. WNE-BANKS: In ternms of data, |'ve
read conflicting nunbers in the newspapers -- of
course, the unreliable source, as to whether the
victinms are exclusively or majority femal e. Wat
is the percentage of fenmale victimversus nale
victinf

BRIG CEN. PEDE: Froma reporting
standpoint, the lion's share. And |'d probably

put it over 90 percent, but we could check that,
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ma'am is female. Reporting.

MAJ. CGEN. WOODWARD: But fromthe
surveys -- the anonynous surveys where we believe
t he accuracy of those, 53 percent of the victins
are mal e.

M5. W NE- BANKS: Ckay. So and | al so
read that the nales are not reporting it because
of a m sunderstanding of what is a crinme and
believing that it's hazing. |s that an
experience that you' ve had as to why --

BRIG GCEN. PEDE: | --

M5. W NE- BANKS: -- those reports are
falling of f?

BRI G CEN. PEDE: That's probably true.
| think it has nore to do with shane and
enbarrassnment. | think that's the dynam c we've
assessed as the principle reason for non-
reporting by males.

MAJ. GEN. WOODWARD: The RAI NN hotl i ne,
the rape and incest network that the DoD
contracts to do their hotline outside reporting.

The Director of that told ne that about 90
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percent of their DoD calls are from nal es.

MS. W NE- BANKS: Real | y?

MAJ. GEN. WOODWARD: So it's a huge
nunber. So --

MS. W NE- BANKS: Ww.

MAJ. CGEN. WOODWARD: -- those nmles are
recogni zi ng that sonething wong was done, but
they're just very unconfortabl e about reporting
it within the DoD system

M5. W NE- BANKS: Thank you.

LT. COL.. MCGOVERN. The Arny has
publ i shed a vi deo, which we shared with the JPP,
whi ch we can share with the subcommttee as wel |,
for mal e-on-mal e sexual assault.

And the incident in that video was
during a hazing event ---- or an initiation event
that turned into what was hazi ng and
i nappropriate touchi ng and exposure and things
like that. So within the culture of the
Mlitary, that is one place where they' re finding
t hese sexual assaults or offenses are occurring.

BRIG CEN PEDE: As a data point for
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t he subcommttee, again, | think I'd recommend to
you the Arny crine report, which is avail abl e.

It gives you kind of nice pie charts and graphs
of types of crine, preval ence, and reporting and
prosecution. That's very good.

The other thing | think that's very
interesting in our practice now, and this is
Arny, is that the bulk, roughly 60 or 70 percent
of our trials now are sexual assault offenses.
That's an extraordi nary change, and that's
occurred over the | ast seven, eight years.

There's a significant increase in
contested cases, those cases that are not pleas.
So that a good chunk of the cases -- so when |
was growing up, a lot of nmy trials were guilty
pl eas. You devel op the evidence -- you'd have
the all egati on devel op the evidence, and then
you' d have overwhel m ng evi dence that you woul d
plead guilty.

Well, the bul k of those sexual assault
cases are contests. Partly, again, because of

the kind of cases we're trying. There's not a
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| ot of forensics, there's not a | ot of physical
evidence. So | have found it interesting, just
inreflecting on it, what does that nean?

What we also find is our general
crimes, crinmes against property, crines against
person not sexually-related, are not preval ent.
But when you |l ook at the Arny crine report, they
are. As you |look at these matters, this is just
a data point for consideration.

It's very interesting where we've cone
in eight years and I think we've cone a | ong way,
and | think we still have a lot of work to do.
So there's things you can digest and bring your
own lens to that m ght be useful for us to
consi der.

CHAIR JONES: And didn't the ---- at
the DoD, the SAPR report just cone out for 20147

COL. GREEN: | think so, ma'am

CHAIR JONES: So that will have a | ot
in there.

DEAN ANDERSON: Do we have that on a

PDF that could be circul ated?
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COL. GREEN. The SAPR report? W' ve
got those. They're vol um nous.

DEAN ANDERSON: Right. That's what |
was t hinking that we had.

COL. GREEN. The main report details
across DoD and then each of the services has an
encl osure where they provide a specific report on
sexual offenses as mandated by Congress. And so,
again, that's not the broad -- it doesn't reach
child of fenses or other --

DEAN ANDERSON: Ri ght .

COL. GREEN: -- non-sexual crinmes. But
it's specific to the DoD.

CHAIR JONES: There's a link on the DoD
site.

LT. COL. KENNEBECK: But it's got
charts and a break out.

COL. GREEN. Plenty of charts.

CHAIR JONES:. It's really hel pful.

LT. COL. KENNEBECK: Before we run out
of time, we had provided sone slides and |

t hought it m ght be -- just so you know what --
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to give you sonme context. W tal ked about them

So these slides were from 2012. \en
we tal ked about the changes in 2012. So they're
-- 1 didn't make any edits. These are three
years old. [I'll let you find them --

CHAI R JONES: Yes.

LT. CO.. KENNEBECK: | think they're in
your blue folder, nmaybe. They're called Article
120 Slides. So the first slide was really just a
pi cture of how we built this Mnual.

In 2012, the big push really then was
the Mlitary Rules of Evidence, which was in an
executive order that the President signed shortly
t hereafter.

Interestingly, I'll point out that
MIlitary Rules of Evidence state that if the
Federal Rul es of Evidence are anended, the
Presi dent has 18 nonths to anend the Mlitary
Rul es of Evidence or the Federal Rule of Evidence
anmendnent applies to the Mlitary Rul es of
Evi dence.

So it gives a default end-time, and
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that drove that EO to signhature. So, hence, ny
reference with respect to Article 36. Enough on
t hat .

kay, and the next slide was just a
listing of ECs that were in the pipe, the changes
that were going to be incorporated into this
book. Once again, we're in the sane boat. W
have several EGCs and statutory anmendnents to
i ncor por at e.

This is the slide |I really wanted to
point out. This is how we viewed Article 170.
The top half of the slide was the 2007 version.
It had all of the varieties in one ginornous
omi bus statute. And you don't have ---- m ght
not have col or versions, but the bottom the
forci bl e sodony was a change. The burden shift
was an issue. The affirmative defense -- those
were sort of standout issues that had to be
fixed.

The bottom was our concept of what
2012 did. And that was -- and the rest of the

slides tal k about the 2012 version, and the
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differences. Which weren't great, except to make
it easier for practitioners. But that slide --

BRIG GEN. PEDE: That's what we used
on the Hll to try and persuade that this needed
to be done for practitioners to get after what we
were trying to get after

LT. COL. KENNEBECK: And then the next
slides are all just charts describing the
different varieties that -- Slide 5 is the 2007
version, and then Slide 6, 7, 8 and 9, are '12
version with its different definitions.

I f you look in the back, Slide 8 and
Slide 10. The red | anguage, the highlighted
| anguage you see in there, reflected slight
definition changes. So we got rid of substanti al
I ncapaci tati on.

You can see that fromthe left to the
right, and then we al so have knows or shoul d know
that the person was asl eep, unconsci ous,
ot herwi se unaware. That was new | anguage that we
added in '12.

MS. KEPROS: We don't have col or
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copi es.

LT. COL. KENNEBECK: Yes.

M5. KEPROS: What particul ar col ors?

LT. COL. KENNEBECK: Ch. Hopefully
it's a slightly Iighter grey. W can get you the
col or copi es.

M5. KEPROS: Ckay. Thank you.

LT. COL. KENNEBECK: Yes. It's numnber
5, you'll see it in color. The point being this
s how we explained the statutory changes at the
time and how we viewed them and t he purpose
behi nd them

So ---- because | noticed from sone of
the testinony there's uncertainty about what was
the intent, specifically with defenses. D d we
intend to get rid of m staken facts as a defense?
The answer is no.

| don't think that the other changes
wthin the statute, the definition of consent --
| think the amendnents that were inplenented were
designed to be simlar and hopefully clearer to

the field. Not to -- and maybe a slightly
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br oader .

BRIG CEN PEDE: Wll, we were trying
to expand definitions to create greater
opportunity to identify conduct that was very
subtl e, very nuanced, very potentially coercive.
To equip prosecutors to identify it and to
encourage victins to report it, and so | see that
as a progressive thing too.

It doesn't end in "12, obviously as we
see and you see things, we can anticipate a
little bit better. Mybe it's the statute, maybe
it's through an EO And maybe -- ma'am | go
back to your point about the | anguage on consent.

If you'd raised that again with nme on
the JSC, | would have said, okay, let's figure it
out. Let's see if we can find a way to see if
it's truly having sone inpact in the courtroom
and | think there's ways to do that. | do.

|"mintrigued that one of your issues
is the definition of sexual act and sexual
contact too narrowor is it too broad? OQur

purpose in '07 and '12 was to broaden it and to
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anticipate all potential possibilities.

| think we charted carefully -- very
del i berately, very carefully, but we didn't
antici pate objects that were an extension of the
arm but we thought we would wite a statute
broad enough to incorporate such a notion.

One appellate court seens to go down
that road, so we'll see, but they were certainly
witten -- it was certainly witten with the
notion that we mght get it wong because we got
it wong the first tine. W mght get it wong
t he second tine.

LT. COL. KENNEBECK: So that's an
exanple of howit's not broad enough

BRIG CEN. PEDE: R ght.

LT. COL. KENNEBECK: Anot her exanpl e of
how it might be too broad is if you put your
finger in sonmebody's nouth with the intent to
hum liate --

COL. SCHENCK: Exactly. That's what |
was t hi nki ng.

LT. COL. KENNEBECK: -- it mght be
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rape. So it could be both.

BRIG CEN PEDE: | responded to that
argunment nore times than | can count. And |
said, well, at sone point, you' re going to have
to trust the responsible people in the crimna
justice systemto do the right thing.

But they said, but it's too over-
broad. Well, okay. Rewite it and give ne a
version that you think would allow for sonmeone to
do that in a bad way w thout conprom sing that
conpatibility to get after that.

LT. COL. KENNEBECK: Wul d that case
even nmake it to the Panel anyway? | nean, really
it's alnost an acadeni c debate.

LT. CO.. HINES: Sir, just one nore
guestion, briefly for the benefit of the Panel.

Col onel Schi nasi brought up a couple
st atenents about the Benchbook, and since that's
an Armmy product, | mean, having been a judge and
wor ked wi th the Benchbook, | just want to clarify
it.

The Bench book is not a product of
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statute or even an EO The judiciary puts the
Benchbook together and the Arny does that, but
all of us as judges use it.

The way the Benchbook is refined is
when counsel appeal an instruction that a judge
has been given, that goes up. The appellate
court either blesses that or not, and so that's
how t he Benchbook is refined, and | didn't know,
Sir or Chris, if you wanted to just explain that
real briefly.

CHAIR JONES: Can | ask a quick
guestion before that goes on?

LT. COL. H NES: Yes, ma'am

CHAI R JONES:. Because | was wonderi ng
-- or at least |I thought, as the judges' sit to
create their Article 120 instructions, and
there's an -- wouldn't they go ---- obviously
they go to the statute, wouldn't they then go to
the EO for the expl anati ons?

LT. COL. H NES. Yes, ma'am My
understanding is --

CHAIR JONES: | just wanted to make
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sure that --
LT. COL.. HNES: -- they would --
CHAIR JONES: -- that would be an --

LT. COL. HI NES:

- they have the --

CHAIR JONES: -- automatic --

LT. COL.. HNES: Right. They would
automatically | ook --

CHAIR JONES. -- input to the
Benchbook.

LT. COL. HHNES: -- to the statute. |If
the statute doesn't speak to it, is there
anyt hing the President has given us? And if
there's still a vacuum |ike there has been since
2012, the judiciary does the best that they can
to put --

CHAI R JONES: Got you.

LT. COL. HINES: -- an instruction
together with these definitions and expl anati ons.

BRIG GEN. PEDE: And all the cases.

CHAI R JONES: Ch, yes.

LT. COL. HINES: But then that's --

BRIG GEN. PEDE: And all the
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litigation.

LT. COL. HHNES: And that's why they
chal | enge --

COL. SCHENCK: But the Benchbook has
the corments with the cases. Wen | was on the
appel l ate bench, | actually wote two opinions
that had an appendix to nmy opinion with the
Benchbook instruction, so they could just take
it.

LT. CO.. KENNEBECK: So the mlitary
judges in all the Services have input into the
Benchbook. They have a little conmttee that
t hey manage internally, judges only, that review
t he changes. And then the Services agree. And
then the Arny pretty nmuch acts as executive
agents, so they put this panphlet together. But
it's a Joint Service product that is -- yes, and
it's certainly gotten thicker.

| think if we did add explanation to
Article 120 it would be able to reduce the

Benchbook a little bit, and nmaybe sinplify sone

i nstructions. So explanation would be hel pful.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



TrexleD
Text Box
120


10

11

12

13

14

15

16

17

18

19

20

21

22

| also agree -- although there's an executive
order out there, like |I said, it has sanple
specifications, it has the elenments of the

of fenses, it doesn't have much expl anati on.

BRI G GEN. PEDE: Right.

LT. CO.. KENNEBECK: So there's much
work that --

CHAI R JONES: Ri ght.

LT. COL. KENNEBECK: -- nuch
contribution that could be nade to the next
executive order because at the tine that
executive order was built, it was difficult to
antici pate what the issues might be, what needs
further defining. That's what we need tine for.

Now we' ve had sone of that tine and,
as you know, the Joint Service Commttee is very
responsive to inputs fromPanels like this. It's
such a great tine. Wat we mss, in ny
experience and | ooking -- reading historically,
in 1948 -- 1949, we worked with Congress and over
hal f of Congress were former veterans.

In '69 when we built our appellate
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court system a good portion of Congress had
mlitary experience. Then in the early '80s, we
had another iteration. Once again, there's a
decent nunber of folks who at |east had a decent
amount of trust still. Nowl don't know that
that exists. W don't have that liaison with
sitting Menbers that we used to have.

And that seens to be the missing link
alot of tinmes. We have Joint Service Commttee,
we have Panels like this, but we don't
comuni cate as effectively as | wish we would
with the HlIl, frommy perspective.

BRIG GEN. PEDE: And | would offer as
wel |, the 11 notions that you have, the 11
guestions, | would venture to say are not
delineated in the EO for 120 that's sitting on
t he President's desk.

LT. COL. KENNEBECK: Except Nunber 11,

BRI G CGEN. PEDE: Except for Number 11,

| apol ogi ze.

LT. COL. KENNEBECK: Number 11 is in
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t he EO

BRI G GEN. PEDE: The subtleties of
t hese questions and whet her they've reached a
gravity level to necessitate a change, have
probably not entered ---- I'mconfident in
saying, are not in the EO

DEAN ANDERSON: Well, a | ot of these
are definitional.

LT. COL. KENNEBECK: Yes, ma' am

DEAN ANDERSON: And you're saying that
the EOas it's currently -- the draft that's
currently pendi ng doesn't include clarifications
of the anbiguity --

LT. COL. KENNEBECK: Not all of these.
It's been a while since |'ve |ooked at it. There
are, | think, three paragraphs in the -- two or
t hree paragraphs in the explanation. So when you
see the copy, which you'll see --

DEAN ANDERSON: Yes.

LT. COL. KENNEBECK: -- eventually,
you' |l see that there's sone explanation, but not

nmuch.
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DEAN ANDERSON: Ckay.

LT. COL. KENNEBECK: | don't think any
of these issues are addressed.

DEAN ANDERSON: Ckay.

CHAIR JONES: Ms. Hol t zman?

HON. HOLTZMAN: So are you saying then
that even if we don't think there's a statutory
change that needs to be nmade, that raising some
of these issues for the Joint Services Conmittee
in terms of getting clarification of these
poi nts, woul d nonet hel ess be very inportant?

LT. COL. KENNEBECK: Absol utely.

HON. HOLTZMAN: Do you agree with that,
General ?

BRIG GEN. PEDE: Ch, nore than
| mportant.

HON. HOLTZMAN: Ckay.

BRIG CEN PEDE: W are all finely
attuned to what you're doing, and as | said up
front in ny comrents, this is our legislative
history. W don't get this on the HII.

That's not a disparagenent. It's just
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we don't get good public policy discussion like

this on these kinds of issues on the HII. At
least in ny limted experience, ma'am | know
you're far nore experienced than |, but this

| evel of discussion is not happeni ng.

So what you're doing here -- this
report that you' ve witten -- the commttee
wote, is phenonenal. |It's a phenonenal -- |
don't agree with all of it, but it's a wonderful
report. Collective effort to craft this report
is wonderful for all of us practicing crimnal
| aw.

So what you wite will be immediately
pushed t hrough the JSC, digested by the Judge
Advocates General and OSD and |'m confident, w il
move out .

CHAI R JONES:. Any ot her questions?

LT. COL. MCGOVERN: Ceneral Pede or
Col onel Kennebeck, with the EO that's pending, ny
understanding is it will contain the sanple
specifications. WII| those specifications help

practitioners with definitions in any way?
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As they begin their deliberations this
af ternoon, can you just explain the preferral
charge process and how to standardi ze peopl e use
t hose draft specifications, howis the EO going
to hel p?

LT. COL. KENNEBECK: Ckay. So a
specification is how we describe our charge. So
we have charges and specifications and the charge
is just the nunber of the offense. So the charge
woul d be Article 120, and the specifications
| i sted under each would be each iteration of the
120 that was commtted -- allegedly commtted.

And the specification is generally a
| ong sentence in that Soldier X, at certain date,
at certain location did do X, Y, and Z in
violation of Article 120. That's a sanple
specification, and it basically covers the
el ement s.

Notice pleading. So the
specifications lay out notice to the accused as
to what he or she is being charged with, and

t hose specifications won't necessarily help with
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definitions. The elenents though -- it spells
out the elenents for each offense.
So each of the version -- the

varieties of rape and varieties of sexual assault

that exist in Article 120 will have the el enents,
one, three, four, five, six -- however nany
el ements there are. Those elenents will help

practitioners understand, okay, this is what |
must prove beyond a reasonabl e doubt, these six
things, before I'mguilty of this offense, before
| can prove this offense. That w Il help.

| don't know about definitions because
we're going to use the sane words. So | suspect
you're not going to get nmuch definition help, but
under st andi ng of what was neant can be applied
when you see it spelled out in the elenents
sonetines. So | think it would be sone hel p, but
not the |level of assistance you' re | ooking for
here.

LT. COL. MCGOVERN: And we actually
wer e | ooki ng through the JPP website and we do

have the -- | believe they provided the Federal
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Regi ster previously --

LT. COL. KENNEBECK: You probably could
ask the Joint Service Conmittee -- it's a direct
guestion. |Is the pending executive order rmnuch
different fromthe one in the Federal Register
and if it's different, howis it different? And
t hen you'd know.

COL. GREEN. We'll provide that to the
subcomm ttee. W gave it to the Panel at the
Sept enber neeting, and so the guidance -- which
i ncludes the Article 120 information that's been
di scussed. And it does include a proposed
Article 134 offense for indecent conduct. And so
the terms of that -- we can get that to the
subconmi tt ee.

LT. COL. KENNEBECK: And so just to
cl ean that issue up. So you don't need indecent
conduct in Article 134 to charge it. You can
charge it in 134 right now, today.

The reason that it is out of the
Manual is because in the 2007 prior version --

the original version of Article 120, there was an
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i ndecent acts in 134. \When the 2007 omi bus sex
assault statute cane to be, it was sucked into
120. So indecent conduct was pulled into 120 to
try and put all the sex offenses together in one
pl ace.

When the 2012 version cane out, it
didn't fit neatly in any of the categories. It
didn't fit as an adult offense or a child offense
or an other. So it was left out with the intent
of adding it back to 134.

And so all along we coul d have charged
---- regardless of its absence, we still can
charge it today. |It's just cleaner for the
practitioner to have it in 134 so that we all
agree what the precise elenents are, what the
precise definition is, and what the max
puni shrment i s.

| f you don't have that established,
then you have to wite it in a way that makes
sense to the accused and nmakes it through the
judge's scrutiny and then you have to argue about

what the nmaxi mum puni shnent is. |If it's in 134
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and in the book, then we all know what the
of fense is and what the max punishnent is.

CHAIR JONES: | want to thank you both
very nmuch. |It's been really very, very hel pful,
and we appreciate it.

BRI G CEN. PEDE: Qur pleasure. Thank
you very nuch for having us.

CHAIR JONES:. Al right. W'Il break
for lunch now.

(Wher eupon, the above-entitled natter
went off the record at 12:12 p.m and resuned at
1: 06)

CHAIR JONES: kay. First | wanted to
t hank you so nuch, Professor, for sending in what
| found to be an incredibly hel pful -- can you
hear ne?

DR SCHULHOFER: Yes, | can. Can you
hear ne?

CHAI R JONES: Yes.

DR. SCHULHOFER: Great.

CHAIR JONES: Now |I'm thanking you for

having sent in an incredibly hel pful meno to us

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

216

all laying out the 11 issues and giving us an
anal ysis, and ny thoughts for these deliberations
this afternoon were to sort of take these issues
in order and just see what people's general

t hought s were about them

W had a very terrific presentation
this norning where we were, at |least | |earned,
and | think I understand it now, you know, what
you can do through the executive order process
versus trying to have Congress amend a statute.

Hel | 0?

DR SCHULHOFER: Hel |l o.

CHAI R JONES: Yes, okay.

In any event, so -- so that was very
hel pful, and | think that that transcript will be
hel pful for you.

Let ne start --

DR. SCHULHOFER: | discussed this with
Col onel H nes, and | --

CHAIR JONES: Oh, shoot. You know,
now we have you coming in and out, and | -- Dale

is here shaking his head. Are you on a cel
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phone, Professor?

DR. SCHULHOFER: No, this is a | and
l'i ne.

CHAIR JONES: kay, we'll call back.
| f you can't hear us, you'll let us know, and
when you're speaking, if we can't hear you, 'l
try to let you know, and we'll play it by ear.

DR SCHULHOFER: It seens like this
may be a criterion --

CHAI R JONES: Yeah. You know,
Prof essor, Professor, | can hear the first few
words typically when you begin to speak, and then
after that, it's intermttent, and we can't hear
you.

VW'l keep trying.

DR SCHULHOFER: You can't hear ne --

CHAIR JONES: No, | am-- now, it's
i npossible to -- we can -- we know you're
speaki ng, but we can't make out any of the words.
It's a bad transm ssion.

DR, SCHULHOFER: Ckay, |I'Ill just
l'i sten.
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CHAIR JONES: kay. | think you just
said you'll just listen.

DR. SCHULHOFER:  Yes.

CHAI R JONES: (kay.

LT. COL.. H NES: Professor Schul hofer,

this is Lieutenant Col onel H nes. Can you hear

me?

DR. SCHULHOFER:  Yes.

LT. CO.. HNES: It may have sonet hi ng
to do, if you -- do you have your cell phone on
speaker ?

CHAIR JONES: It's a land line he
sai d.

LT. COL. HHNES: Oh, okay. You're on
a land --

DR, SCHULHOFER: Can we try it on
speaker ?

LT. COL. HNES: Right, well whenever
you're on, if you could try to --

DR SCHULHOFER: Is this better?

LT. COL.. HNES: GCkay, | amsorry, go

ahead?
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DR SCHULHOFER: Is this better?

CHAIR JONES: Yes.

LT. COL. HI NES: Yes.

It's probably inconvenient for you,
sir, but we can hear nuch cl earer however you
have it. |If the phone is up to your ear right
now, it's nuch cl earer.

DR SCHULHOFER: Yes. Is that Col onel
Hi nes?

LT. COL. HINES: Yes sir.

DR, SCHULHOFER: Ckay, do you
understand what | was trying to say that I'm
afraid the systemis going to be --

LT. COL. HI NES: Prof essor, you're
breaki ng up again, so here is what | woul d
suggest. | guess it's a problem a transni ssion
probl em maybe on this end.

If | give you ny cell phone nunber,
could you -- could you text, or do you want to
just send ne enmils when you want sonet hi ng
refl ected on the record?

DR, SCHULHOFER: Yes, I'll email you.
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LT. COL. HINES: xay.

HON. HOLTZMAN:  Well, | have a cell
phone that's got speaker on it, if you wanted --
if you wanted to try that.

LT. COL. HINES: Well, Ms. Holtznman
said she has a cell phone with a speaker on it.

HON. HOLTZMAN: Wiy don't you cal
into that, see how t hat works?

LT. COL. HHNES: Al right, and what

HON. HOLTZMAN:  (Nunber redacted.)

LT. COL. HINES: Ckay, Professor,
we're going to try this backup. |If you will hang
up and call back Ms. Holtzman's cell phone.

DR. SCHULHOFER:  Yes.

LT. COL.. HHNES: And she's going to
put it on speaker, and I'mgoing to read you the
nunber. Are you ready?

DR. SCHULHOFER:  Yes.

LT. CO.. HINES: (Nunber redacted.)

HON. HOLTZMAN:  Prof essor?

DR. SCHULHOFER:  Yes.
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HON. HOLTZMAN:  All right. It's not
| oud enough. Maybe if we put it on the
m crophone ri ght here.

Prof essor, tal k pl ease.

DR SCHULHOFER: Is this better?

HON. HOLTZMAN: W need to get you --
yeah, it's on our side.

DR, SCHULHOFER: If | could just talk

HON. HOLTZMAN. Perfect, perfect.

DR. SCHULHOFER: -- can you hear ne?

HON. HOLTZMAN:  Yes, now we're okay,
and when mne runs sort of out of battery, we'll
put someone el se's phone up.

DR, SCHULHOFER: Ckay. Well | was
just saying that | really think this -- despite
good intentions, | think this approach may w nd
up being nore disruptive than helpful, and I wll
just listen, and if I'"'mnoved to junp in, | wll
send an email, but | really don't want the entire
afternoon to be disrupted with this.

HON. HOLTZMAN: Professor, we've
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solved the problem Professor, we've solved the
probl em

CHAIR JONES: You're coming in --
you're conming in loud and clear, so this is
great.

DR. SCHULHOFER. Great, terrific.

CHAIR JONES: Al right. 1'mnot
going to thank you agai n, though, but thank you.
It was a wonderful nenpo, and | intend to use it
to order our deliberations.

| guess, if | didn't say this already,
we start these deliberations wthout any
preconcei ved notions that we intend to offer

changes, whether statutory or explanations, to

the -- for an executive order.
W're -- we really want to do an
anal ysis fromscratch, if you want to call it

that, with respect to each of these 11 issues,
and see on the -- on the nerits, what we want to
do, if anything.

And | think if we reach sone sort of

consensus that we mght want to do sonething on
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one or nore of these, then | -- several Menbers
of the Subcomm ttee have suggested to nme that |
ask two or three of the Panel of Menbers of the
Subconmittee to actually work together and cone
up with a proposal after these deliberations for
circulation to the full Subcommttee and for
further deliberations, but let's see how far we
get.

| don't have any particular design in
m nd for how we do these, so |l'm-- other than to
go in order, the order that the issues have been
presented to us in, and then ask for your -- your
basi ¢ general comments.

Il wll say this: M. Kepros has
submtted her -- her version of what she believes
woul d be a terrific substitute for the current
120, and |'ve spoken with Ms. Kepros, and she has
graciously agreed that we are going to table that
until we've had a chance to tal k about the 11
I ssues that we have in front of us, so | thank
you for that courtesy, M. Kepros.

| am going to ask General Schwenk

Neal R. Gross and Co., Inc.

223

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

224

because | happen to know he has sonme strong views
on this to kick off the discussion, and why don't
we go fromthere? GCeneral?

BRIG CEN. SCHWENK: Ckay. |'mnot --
well, | guess ny strongest viewis that | would
li ke to put nyself on the side of no change at
t he nmonent, so Chuck Pede didn't want to be the
no- change person, so |I'll be the no-change
person, and put the burden on everybody who
bel i eves change to one of the 11 needs to be nade
in the near-termto justify what's broken -- if
it ain'"t broke, don't fix it, justify what's
broken -- and if it's not broken but there is
sonme ot her reason why it needs to be changed,

t hen whatever that is, and then propose the
change, which we may do through working groups or
what ever .

And then eval uate that other saying

besides "If it ain't broke, don't fix it," is

"Bewar e of the unintended consequences,” and so
we want to nmake sure that we give ourselves

plenty of tinme with whatever we think is a great
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i dea to do what Judge Jones said earlier and get
it out for corment and find out whether it was
such a great idea or not.

As far as this afternoon goes, sone
other ideas | had is it would be interesting to
know at sonme point, and maybe after we all get,
you know, five mnutes each to go around the
tabl e, whether there is anyone on 1 through 11,
we could just go down quickly, that nobody thinks
ought to be changed, so we have a quick kil
ri ght away, that, you know, everybody agrees no
change i s needed to nunber whatever, then we
could elimnate those.

And then we coul d have a di scussi on of
of the remaining ones, which ones are
conplicated? Like obviously, 1 is conplicated,
you know? Some of the others don't seemto be as
conplicated. Those could be quick fixes, and
maybe we coul d sort of get an idea of one or two,
just, you know, |anguage today, and then the
wor ki ng group people could be Ieft with the ones

that are nore difficult, and it needs to be
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t hought and battl ed out.

So the reason that | aman if-it-
ain't-broke-don't-fix-it person is | didn't hear
any conpelling reason from anybody that this
statute is in such need of repair, inmnent
repair, that we are -- justice is at risk in the
short term

| did hear there is a lot of
confusion. | did hear that it would be a | ot
better if things were clarified, and those are
good reasons, but | -- and I think those are
reasons that you can wait a while, you don't have
to junp.

On the other hand, | am happy to be in
a working group and work out | anguage of
proposals, but I"msort of inthe if it ain't
broke, we don't need to fix it canp at the
nonent. Thank you.

CHAIR JONES: Can | just ask if any
ot her Panel nenber would -- or Subconmittee
menber would like to discuss that particul ar

issue, like let's not change anything, or is it
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t he general consensus that we should at | east
expl ore each of these and see whether or not we
want to make changes?
| am seeing nod -- yes, M. Kepros?
M5. KEPROS: | just think we should go
t hrough i ssue-by-issue since that's what the JPP
asked us to do. | think we owe them a response,
even if it's fairly cursory.
CHAIR JONES: Right, okay. Well |
t hink that nakes perfect sense, and | like the

way you've thought it through, Ceneral, because

we m ght have sone that -- we certainly have sone
that are easier than others. Wether we'll get
to a quick kill, I don"t know, but we'll see.

Al'l right. den has provided us with
11 issues as well, and the first one is whet her
the current definition of consent should be
nodified. 1Is it unclear or anbi guous? And that
-- | am happy to open up the floor to anyone who
woul d |i ke to discuss that.

Yes, Dean Ander son?

DEAN ANDERSON:  Ckay.

Neal R. Gross and Co., Inc.

227

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

We're all trying to still use these.

CHAIR JONES: | think that's probably
still --

DEAN ANDERSON:  Ckay.

CHAIR JONES. -- a good idea.

DEAN ANDERSON:  Yeah.

CHAI R JONES: Professor Schul hof er,
you're there, and you hear us?

DR. SCHULHOFER: Yes, | can.

CHAIR JONES: Great.

DEAN ANDERSON:  Ckay.

So | think that | would have witten
the definition of consent differently. However,
that's not what's at issue.

And the question posed | think is
posed correctly by General Schwenk, and that is
t he presunption shoul d be agai nst changes unl ess
it's clear that the change is necessary. That's
just sort of the burden should be on the status
quo.

| Iike Stephen Schul hofer's definition

better, but | amnot sure, | am not yet
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convi nced, that we have enough evi dence that
there is a problem around how consent is defined
that it's sufficiently anmbi guous or has a | ack of
clarity.

Nor am | convinced, although I
conpletely agree with the argunent that
Congresswonman Hol tznman puts forward, that there
is a problempotentially with the residua
reference to resistance. It's not clear that in
the field, that -- we haven't been presented with
evidence, it seens to ne, that in the field, that
that |leads to problens, and I'd certainly be open
to hearing that evidence.

So | do agree with the revisions. |
think they're -- they're clearer than the status
guo, but | amnot sure that the revisions rise to
the | evel of unnecessary change.

CHAIR JONES: Ms. Hol tzman?

HON. HOLTZMAN: Yes, | -- | am not
sure that | understand exactly how Professor
Schul hofer wants to revise the statute.

| -- | should begin by saying that |
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amnot sure that | agree with the formul ati on of
how we shoul d proceed. | don't know that there
is a burden one way or another on us that we have
to overcone in terns of making a suggested
change. | think that if you heard the conments
of the General and his associate, the
suggestions, even if they are not statutory,
could be very inportant in ternms of clarifying
| anguage in an executive order.

So if we start out saying we -- the
burden has to be to show that there needs to be a
statutory change, | think that that is a
m sconception, and | would not agree with that
approach at all.

| think we should | ook and see, at the
statute, whether the -- whether the concerns are
legitimate. | think the question you asked is
appropriate. Do we know that this makes any
difference in the real world? | amnot sure that
we do.

And then the question is what do we do

about it? M own approach would be basically to
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recogni ze that if there is an issue here, it
could be an abstract issue, or we could have
evidence that there is a problem as the General
poi nted out hinself with regard to the issue of
defenses, | think we should raise it. |If we
think it's a legitimte concern, we should say
it's a legitimte concern.

And then the question is based | guess
on further discussion whether this needs
correction in any way, or whether it needs
correction through an executive order, through
sonme explanation, or through a statute.

But | think to start off and say we
can't do a -- if this doesn't require statutory
change, then we don't want to do anything, that's
not what | heard the General saying, but maybe |
m sunder st ood what the General was saying. M
under standi ng was that --

CHAIR JONES: Well | agree that we
don't -- we should not just say well, we can't do
a statutory change, therefore we're not going to

do anything. No, | agree conpletely wth what
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you just said. Actually, | didn't understand
that to be what General Schwenk said, but | nay
not have heard --

HON. HOLTZMAN: |If | m sunderstood --

CHAIR JONES: -- him--

HON. HOLTZMAN: -- you General, |
apol ogi ze.

BRIG GEN. SCHWENK: That's fine.

HON. HOLTZMAN: Did I?

BRIG CEN. SCHWENK: We'll have plenty
of discussion tine.

HON. HOLTZMAN: Did | m sunderstand
you?

CHAIR JONES: But the bottomline is
that's not going to be our burden. | couldn't
agree with you nore.

HON. HOLTZMAN: Okay. So I'd like to
address the definition of consent issue, if
that's okay, because | do think that there is a
-- and | don't know if anmbiguity is the right
word, but the |language in the statute pulls in

two directions.
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On the one hand, it wants to say -- in
the definition of consent, | like the term
"freely given." | don't l|ike the change,

suggested change to "voluntary."

But, you know, it does suggest in the
| ast paragraph that -- where it says all the
surroundi ng circunstances are to be considered in
det erm ni ng whet her a person gave consent, |
woul d put a period there because |I think if you
say or whether a person did not resist or ceased
to resist only because of another person's
actions does suggest to nme that sone kind of
resi stance may be required, and it raises that as
a point, and I don't -- to ne, it's -- it's just
m schi evous.

If it -- that's all. | don't know if
it's actually harnful, but I would say that --
that if that | anguage could be deleted, | don't
know what ki nd of problemthat would create. |
think that would be better. There nmay be anot her
point in the statute, 120, where al so, and |

t hink you pointed that out Professor, but | can't
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renmenmber now where it is, where the issue of
resi stance is raised, and again -- yeah, for
exanple, (b), in the definition of force, (b),
5(b), and that nay rai se the sanme issue.

And so | -- ny own preference sonehow
woul d be to address the fact that resistance is -
- israising its ugly head in this statute, and
what we -- you know, | amnot -- | amnot sure
that we need a statute or an executive order, but
to address that to -- to point that problem out
and to suggest that that be addressed.

CHAIR JONES: Yes. Maggie?

MAJ. GEN. WODODWARD: Yes, Professor,
| just have a question.

| agree that | like your input for
redoi ng the definition of consent, and in ny
opinion, | think we've heard a | ot of testinony
that shows that it has been a problemfor the
practitioners that it's not clearly defined, so |
do think the sense | get from hearing everybody
and al so the fol ks that support the nodification

t he nunber of themthat do, that says that we
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shoul d |l ook at that, nodifying it.

And | |ike the Professor's suggested
one, but except for the very opening half of the
first paragraph, or first sentence, where you say
"For any offence require proof of penetration.”
| don't understand why that phrase should be in
there, and I would strike it, but I just wanted
to ask Professor, you know, why you have it in
there | guess so that | understand.

DR, SCHULHOFER: | think -- can you
hear ne?

CHAI R JONES: Yes.

DR. SCHULHOFER: The only reason | put
that in was because | remain undeci ded nysel f
about whether affirmative consent is appropriate
with respect to contact, and that depends in part
on how broadly the definition of sexual contact
i s couched.

Soif it's a kiss on the cheek, then
we run into this problem of whether it makes
sense to require affirmati ve perm ssion before

you can gi ve sonmeone a peck on the cheek.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

| just intended that to reserve

j udgnment on that issue, not to say that it would

be required the other way, but just to -- just in
ny personal opinion, |I'mundecided about it.
MAJ. GEN. WOODWARD: | guess | would

ask the question that if you --

CHAIR JONES: He can't hear you.

DR SCHULHOFER: -- to what
Representative Holtzman said, | think she's
suggesting that we not focus on whether -- that

we focus only on whether there's a problem and
not whether it should be fixed in the statute or
executive order or sonme other way, and so we get
to the end of the road thinking about whether
there is a problem and | agree with that. |
think that is very hel pful

| just wanted to add as a footnote
that | believe that -- | amnot an expert on this
-- but | believe that if there are to be any
changes by executive order, | think they can go
only in one direction. | think they can only be

ones that nmake the statute narrower in favor of
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t he consent.

So for exanple, if the statute inplies
that the victimis required, but you have the
Presi dent say by executive order that it isn't, |
think there is issue with whether that can now be
precl uded by executive order. | don't have the
answer to that, but ny guess froma civilian
context would be that it's provided by the
st at ut e.

So if the statute does inply, then it
may be that a change, if clarification is needed,
it may have to cone fromthe statute.

CHAIR JONES: Well, just generally,
fromthe presentati on we had this norning,

Prof essor, the executive order, the President in
the Punitive Articles, and it would go to 120,
the President is allowed to explain the el enents,
basically, and so that's the kind of -- now, I'd
have to go to very specific | anguage.

You can't change the clear neaning of
the statutes, but you can explain the elenents if

you're the President, and |'m sure that there
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will be times when people will debate whet her
that comentary is an explanation or -- or it
violates the rule that he can't change the clear
meani ng of the statute.

But which particular provision are you
tal ki ng about that you think m ght narrow
sonet hing here? | couldn't hear you.

DR SCHULHOFER: | am sorry, can you
repeat that?

CHAI R JONES: Yes.

DR SCHULHOFER: Hel |l 0?

CHAI R JONES: Yes, can you hear ne?

DR SCHULHOFER:  Yes.

| was thinking of Representative
Hol t zman' s conment that the statute | eaves sone
i nference that resistance m ght be required, and
that that -- that's something that she feels the
i mpli cation should be resisted and reject ed.

That woul d be an exanpl e of one where
if it's true that the statute doesn't require --
| amsorry -- if it's true that the statute does

allow | ack of resistance as to consent, | have a
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guesti on whether that can be stated during the
executive order.

CHAIR JONES: Well, if we were --
Professor, if there was a consensus that that
| anguage is confusing or is causing nore trouble
than it's worth in ternms of making it | ook as
t hough resistance is required, we mght decide to
go with the proposal of -- of Ms. Holtzman and
just delete that |anguage.

| think you're right that that could
not be -- that wouldn't be the explanatory
witings by the President in, you know, the
Punitive Articles section of the UCM.

What it would have to be, and this is
just me, nmy opinion, is that would probably have
to be a statutory fix.

But -- but we -- on the merits, we
haven't really di scussed whet her we -- whether we
woul d think that that |anguage there, which is,
just to be specific, the last clause in Section
8(c), under Consent, which reads "or whether a

person did not resist or ceased to resist only
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because of another person's actions,” we really
haven't discussed anong the whol e Subcommittee
yet whether or not we think that is a problem is
a sufficient problem or what have you.

But | take your point. | think on
this, ny opinion would be it probably has to be a
statutory fix.

Li sa?

MS. FRIEL: Yes.

CHAI R JONES: Here, sorry.

M5. FRIEL: GCkay. |It's Lisa Friel,
Pr of essor.

| think -- 1 have a coupl e thoughts.
One is that if we were to go to sone form of
affirmati ve consent, that that would have to be
statutory. That's a major difference in the way
this is witten.

| am not convinced even, and | was a
sex crimes prosecutor for years, that that is the
right thing to do in the mlitary justice system

It's one thing to do it on a coll ege canmpus where

the worst that can happen to you is get expelled.
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It's another thing when the worst that can happen
to you is inprisonnent for a significant period
of tine.

So | am not even convi nced of that,
but if you go that way, | think it has to be
statutory, so given a |lot of things we've talked
about, | amnore | eaning towards what can we do
to nmake the -- the definition that we have here
cl earer by executive order?

And | -- and ny thoughts on that are,
one is, perhaps we need by executive order to say
what we nmean by conpetent person. W heard that
one judge opened a dictionary to | ook at that,
but others apparently are having an issue with
what exactly am | supposed to tell sonebody is a
conpetent person? | would think that's something
we could, for lack of better lingo, get away with
in an executive order.

| also think it's interesting, this
line that -- that Representative Holtzman is
bot hered by. | think the problemwth the |ine

is just the order it's witten in, and tell nme if
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" m wrong.
If you were to flip and take the end

of the line and put it at the begi nning and say,

and we -- you can't do that by statute, but you
could explain it in executive order -- if it said
"There is no" -- it's something |ike this, but

"There is no consent just because of a | ack of
ver bal or physical resistance,” and the rest of
the line, | don't think there would be any
confusion what they are trying to say there.

| actually think what they were trying
to do was get rid of this idea that you have to
resist, and that is why they used the words
"resistance.” Take the whole mddle of the line
out and just do the "lack of verbal or physical
resi stance does not constitute consent."™ | think
that would be clear, it's just that they add
those other things in the mddle that -- and by
the tine you get to "does not constitute

consent," you're wondering what they are saying.
Because | did not have a problem --

did not see that that inplied that you had to
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resist at all. Nowclearly --

HON. HOLTZMAN: (c), | amtalKking
about (c), not (a).

M5. FRIEL: GCh, | amsorry, | thought
you were tal king about --

HON. HOLTZMAN: No --

MS. FRIEL: -- (a).

HON. HOLTZMAN: -- (c) and then 5(b)
are the two issues that trouble ne, 8(c) and
5(b). But (c) particularly.

M5. FRIEL: 8(A) you were fine with?

HON. HOLTZMAN: | don't know about
fine, but --

(Laughter.)

DR. SCHULHOFER: | do think 8(A) is a
probl em too because it says "lack of verbal or
physi cal resistance resulting fromthe use of
force does not constitute consent," but that
inmplies a |lack of verbal or physical resistance
not resulting fromthe use of --

HON. HOLTZMAN: But the --

DR, SCHULHOFER: -- constitute
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consent .

HON. HOLTZMAN: Right. | agree wth
that. Okay. | stand corrected about that, | am
sorry.

| have a problemw th (a) then, too.
So 8(A) and 8(c) raise -- so, |I'msorry, you were
making a point, | don't nean to --

M5. FRIEL: No no no no, that's okay,
| was m staken about the point that you nade.

COL. SCHINASI: If we look at what did
the drafter of 8(c) intend, it could sinply be
that in 8(c), the drafter intended that
circunstantial evidence is usable to prove
consent or a |ack of consent nmaterially, neaning
anyt hi ng el se.

Because if you conpare that with
par agraph 8(A), 8(A) tal ks about a | ack of
physi cal resistance. And so the only thing that
(c) would add is that this is --

DEAN ANDERSON: So | think | have --

CHAIR JONES: Professor? Yes, that's

right, we have a couple.
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DEAN ANDERSON: Yeah. So | think I
m ght have -- you know, | tend to be sonmeone who
is reticent to try to open up the statute again.
On the other hand, | think there are two sinple
fixes that it's possible that we all agree on, or
at least a mpjority of us m ght agree on, and
that woul d be two del etions of clauses that are
-- 1 like this idea that they are potentially
m schi evous.

And that is in 8(A), the clause that

says "or subm ssion resulting fromthe use of

force or threat of force or placing a person in

fear," so that the sentence would sinply say what

everyone agrees, which is lack of verbal or

physi cal resistance does not constitute consent.
That is a way of nentioning the

consent, but not going into sone inplication that

it has to be -- that it's required unless it's by
force -- you know, right?
So that's -- that's one sinple

deletion. And then the sinple deletion in (c),

which I think gets to what you just suggested, is
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to delete the "or whether a person did -- did not

resi st or ceased to resist only because of

anot her person's actions,” so then it sinply just

says "lack of consent nay be inferred. Al the

surroundi ng circunstances are to be consi dered on

t he question of consent,” so it does the |east --

t he | east nunber of noves in the statute to sol ve
t he problem of the question -- the residual
guestion of resistance and its effect and

i mplication on questions of consent.
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COL. SCHINASI: |If we say we're going
to delete something fromthe statute, then we
can't do that by executive order.

DEAN ANDERSON: That's right, that's

right, that's right.
COL. SCHI NASI :
DEAN ANDERSON:
COL. SCHI NASI :
DEAN ANDERSON:
COL. SCHI NASI: -
coul d you, by executive order,
8(c)?

Ckay.

No, this would be --
But the question is --
-- a proposal for --

- the question is

expl ain 8(A) and

Neal R. Gross and Co., Inc.

Washington DC

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

247

DEAN ANDERSON:  Well, | thought that
in what we're doing, just procedurally, this may
help, is that we're not at this juncture in the
di al ogue asking how we do it, but we're asking
what we think would be the -- the -- ny
preference would be mnimal fixes, but what are
the minimal fixes that we could do? And then
we're going to decide how we would want to do it.
Maybe that's academi c.

COL. SCHINASI: Well no, it isn't.
It's very practical -- the reason why this is
i nportant is because once we start playing with
the statute, then the whol e statute becones open
you know, to be redrafted, as opposed to sayi ng,
okay, this is a problemthat has devel oped, and
the interpretation that the President would give
it in the executive order would clear that up.
That is why the whol e conversation about
executive order versus the statute.

Now, we may get to the point where we
say this cannot be fixed by executive order or by

the judges, this has to be changed in the
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statute, in which case we mght as well change
ever yt hi ng.

CHAIR JONES: Al right. W have two
suggestions with respect to the section on
consent, one in 8(A), which is the renoval of
everything other than to say "Lack of verbal or
physi cal resistance does not constitute consent,”
the other in 8(c), which would be to get rid of
the | ast cl ause, which would nean that it woul d
sinply read "All the surrounding circunstances
are to be considered in determ ning whether a
person gave consent."

We are nowhere near the end, or even

the mddle, of our deliberations, but I'd like to
just get a sense fromeveryone, and let's not
worry at the nmonment, and | take your point,
Col onel Schi nasi, about -- and we all understand
the vehicle here is very inportant, but how nmany
are generally in favor of those two changes with
respect to Section 8 on consent?

And | say "changes,"” but it could be

an expl anati on.
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HON. HOLTZMAN: Can | just add one
little thing?

CHAIR JONES: O course, of course,

Li z.

HON. HOLTZMAN:  Prof essor Schul hof er
made a very | think useful suggestion in his
revision of (c), which I don't think needs to be
in a statute, but | would suggest if we nake any
change that we urge that there be an expl anation
of what we've done here so that it's clear in (c)
t hat when we say all the surroundi ng
ci rcunst ances, he has these words "including both
words and conduct." | don't know that you need
that in the statute, but it would be nice to have
t hat kind of an explanati on acconpanying it so
t hat peopl e understand what that neans given how
much confusion there is.

MAJ. GEN. WOODWARD: So they don't do
what they did --

HON. HOLTZMAN:  Yeah.

MAJ. CGEN. WOODWARD: -- and

automatically say because you took it out that

Neal R. Gross and Co., Inc.
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you -- that you --

HON. HOLTZMAN:  Yeah, right.

MAJ. GEN. WOODWARD: -- you infer why
we took it out --

HON. HOLTZMAN: Correct. That woul d
be -- Professor Schul hofer, you m ssed this part
of the conversation, but there was a | ot of
concern --

DR, SCHULHOFER: | think | heard you,
and | did -- | put that in because sonetines
peopl e say oh, you required a contract with a --
a notarized signature and everything, or it has
to be words, and that's not realistic, so | just
put that in to enphasize that this is not saying
that it has to be "Yes, | do" in any formalized
sense.

CHAIR JONES: So | -- yes, go on.

LT. CO.. HHNES: If | may just clarify
sonething for the record?

CHAI R JONES: Yes.

LT. COL. HINES: You went around the

room and asked --
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CHAIR JONES: Yes, and the record
doesn't show --

LT. COL. HINES: -- was that 97
know Bri gadi er General Schwenk, sir, | don't
t hi nk you had your hand up, but everyone el se
said yes to that on 8(A) and 8(C)?

CHAIR JONES: | think.

LT. COL.. HHNES: | realize you can
change your mnds, but --

CHAIR JONES: So this is just to get
a sense of --

LT. COL. HINES: Right.

CHAIR JONES: -- where we're at, just
to get the ball rolling.

LT. COL. HINES: And what about
Prof essor Schul hofer? Did you have an opinion on
t hat one way or the other?

DR, SCHULHOFER: | agree with that
proposal , thank you.

LT. COL. H NES: Ckay, thank you.

CHAI R JONES: Thank you, d en.

Yes, Ms. Kepros?
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M5. KEPROS: | do not know the nost
useful way to have this conversation. | do
support that suggested change, but | have sort of
a broader view of what we should be doing with
consent, and frankly, it touches multiple issues
here. Certainly, it touches issue 1, 2, 3, |
mean, |ots of them

And | guess there is the change to
consent that | would be advocating for that
affects the entire structure of this statute, and
that's sort of what nmy proposal starts getting
to, and | don't care about going into the weeds
on that at all, but I just kind of wanted to |ay
ny broader concerns out if this is the right tinme
to do that.

CHAI R JONES: Go ahead.

M5. KEPROS: (kay.

So one of the concerns that | have, |
share with the Professor's witten comments here,
and that is it has to do with the role of nens
rea in these crinmes, which are really anong the

nost serious crinmes that sonmebody coul d be
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accused of, even in the mlitary context.

And | think that understandi ng what we
are requiring of an accused, what that nental
culpability is, needs to be very, very clear.

And one of the confusions that |I have in
wangling with this entire Article 120 is that,
you know, there's different perspectives taken at
different points in this statute.

Soneti mes, you're |ooking at
definitions of consent that are sort of
subjective to the alleged victims point of view
Sonetimes there, you know, are questions around
whet her or not the accused woul d have sonme sort
of affirmative defense, or as Professor pointed
out in his notes on issue 2, whether there should
be instances where it's a failure of proof issue.

And what | think would be so nmuch nore
wor kabl e, and |I'm going to give you ny
justification for it, Ceneral, is a schene that
is really organized around consent, and that the
basic crine is there is no consent, and that we

attenpt to capture within the definition of
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consent inability to consent, what is or isn't
consent, that that is where | think intuitively
any nmenber is going to be wanting to go in their
own deci si on-maki ng anyway, and despite the |
think conpletely good intentions of the 2007
drafters, that is like the elephant in the room
wth these -- with these definitions, wth these
crinmes.

| f you nmake the crine about the
absence or presence of consent and the
defendant's perception of that, that is | think
very cogni zable to |l aypeople, and | really agree
with the comments that were nade this norning
about, you know, numnbers aren't |awyers, and they
are not sitting there sitting on the case | aw,
and they are not reading the judge's benchbook,
and frankly, there are |lawers and judges com ng
in and out of the mlitary justice system
varying |l evel s of experience and varying |evels
of , you know, practice, even though we are
evidently seeing a pretty sharp learning curve in

terms of mastering the sex assault | aws because
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of the increased reporting.

| don't think that necessarily quiets
ny concerns that this is just not easily
conprehensible to a | ayperson. | thought there
was a really good point made in the read-ahead
materials for today under tab 6 from Maj or Payne,
and she points out that, you know, when Menbers
are being instructed on these statutes or the
el enents of these offenses, they are not | ooking
at the whole statute even, so they don't get to
say oh, well there is this whole other provision
that speaks to this piece of it, and so they
m ght not be getting things fully in context, and
that could nake things |ike defining conpetent
very agoni zing for them because they don't know
if there is sone other provision that nakes that
seemto nean sonething el se.

And so | think there is a case to be
made, and | amtrying to make it, for naking a
fairly dramati c change, not to what behavior is
covered so nuch as in how clearly those behaviors

that are prohibited are described and
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comuni cated, and in ny draft, you will see if
you |l ook at it, | have elimnated all the
di fferent subsections under (b) and basically
drawn theminto the definition of consent and
said hey, if you're inpaired, you're not -- you
cannot consent.

| f you have, you know, this kind of
problem if you're intoxicated, whatever that is,
you can't be consenting to these things, and sort
of trying to tackle everything through the Iens
of consent and then limt under the offense of
rape those special aggravating circunstances that
may warrant even nore enhanced penalty. Just not
consent is certainly a serious crine, but if
there is also the addition of physical force, if
there is also, you know, these additional
aggravating factors, then that would elevate it
to the even nore serious sanctions.

So I, you know, | don't know how to
make that just an answer to one, even though I
just said | think we should take these issue by

i ssue, but that is a broader change that | think
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we shoul d consi der, and obviously, | think we
shoul d do.

CHAIR JONES: | have one reaction to
a part of what you just said, which is that I
think if we | ooked at the instructions actually
given by the mlitary judge, we would see that
consent is probably in every single one of them
so it's not sonmething that would be ignored
because no good defense counsel would let it go

t hrough w t hout a consent.

And | would like to see nore -- nore
of the -- nore data. | hesitate to call it that,
but | don't get the sense that -- that -- | don't
think Panels -- | haven't -- | don't -- | am not

really sure, let ne put it that way, that Panels
are having any trouble in terns of know ng that
there has to be -- that consent is a defense, and
that if there is no consent, there is a crine.
But | could be wong. | amjust not sure it's a
probl em

And honestly, the anmount of change

t hat your proposal would cause | think woul d be
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seismc, which is not to say it is wong, but
|*ve heard enough from people that what's
happened i n between pre-2007 to 2007 to now 2012,
that | amjust very -- | feel very cautious about
us even -- well, one, about whether it's wse to
do it, but beyond that, whether we -- we know
enough at this point even to take that -- that
bel i ef .

And | actually am not pushing your
proposal aside or away. | would -- | was sort of
hoping to get through these, and then, with all
of this discussion behind us, take a look at it
and see what -- what, you know, either use we
could nake of it, or whether it is a viable
approach, but it's -- it would be a new statute.
Fair enough?

M5. KEPROS: Yes, | amnot taking --

CHAIR JONES: | know.

M5. KEPROS: -- any sort of comment.
| amnot sure if nmy own feelings will change as
this process evolves. | amreally benefitting

fromcoments from --
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CHAI R JONES:. Yeah, exactly.

M5. KEPROS: -- you all.

But | guess in terns of is there a
probl em here, | just started to picture what it
woul d be |ike to serve as a nenber, and yeah, you
have definitions of consent, but you only get to
t hem because you have a definition of bodily
harm You need to understand what bodily harm
is, and then you've got to -- like, there's three
| ayers you have to go through to get to what |
think is a very intuitive position as a nenber of
society that we think sex assault is non-
consensual , you know, contact that is unwanted,
that is, you know, harnful in that sense.

So it's -- it's sort of that m smatch
in nmy brain between this really conplicated
| anguage and an idea that | think has sone
intuitive appeal to nost of us.

CHAIR JONES: | woul d rather hear
about the statute as a nenber of the Panel based
on the way you just, you know, articulated it,

but we do have this statute.
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Col onel Schi nasi ?

COL. SCHINASI: The statute itself is
not witten froma -- the statute is not witten
for the accused or for the victim The statute
is witten for |awers and judges.

| continue to believe that our record
is inconplete if -- if we're tal ki ng about what
t he judge's benchbook may say is an instruction
with respect to Article 120, we shoul d have
Article 120 as part of the judge's benchbook with
respect to Article 120 as part of the materi al
t hat we consi der.

W shoul d al so have those portions of
t he Manual for Courts-Mrtial which discuss
Article 120. Right now, we are naking
assunptions based on the quality of information
avai l abl e that we shoul dn't be naki ng.

HON. HOLTZMAN: | think we got those
originally, didn't we, in the prep for the first
neeti ng?

COL. SCHI NASI: But the --

HON. HOLTZMAN: I n the nmuch thicker
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prep Manual

CHAIR JONES: 1'd like
actual charges given by judges. |
woul d be very hel pful. Not just, y
benchbook.

COL. SCHI NASI: W shou
di scussi ng that now --

CHAIR JONES: Aren't th

COL. SCHINASI: -- let'
i nstructions, see what it says, see
sufficient.

CHAIR JONES: All right

MAJ. GEN. WOODWARD: |
to say --

CHAIR JONES: -- Genera

MAJ. GEN. WOODWARD: - -
logic of the way this -- | nean, to
a sea change, it's much nore | ogica
but I am not sure | understand when
about it gets to 2, 3, and sone of
ones, because | think it lays it ou

|l ogically, but I amnot sure that i
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m stake of fact or lay out the defense thing for
defining what's incapable of consent any better
t han what we have now.

CHAI R JONES: Yeah, Ms. Kepros?

M5. KEPROS: So the reason it gets to
t hose other issues is that | kind of nade the
definition of consent and what is and is not
consent into nore of a subjective victims point
of view, but | have inserted a "know ngly, nens
rea" to the crines, as in the accused has to be
awar e of that non-consent.

And by doing so, | have created
knowl edge of non-consent as an el enent of the
crine. |If that is an elenent of the crine, there
need not be an affirmative defense of non-
consent, and there need not be an affirnative
def ense of m stake of fact as to non-consent,
because it is literally part of the proof, and so
| know that's a super-|egal esey answer, but that
is the technical reason

CHAIR JONES: No, that's not --

under stand what you're saying, but | think the
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whol e history here has been that -- and maybe

t hey are confused now -- but that m stake of fact
has al ways been a defense, and that's a -- that's
nunber 2 on our list here in ternms of trying to
figure out what, you know, if any fixes we want.

It sounded to ne like the mlitary has
been using m stake of fact and it understands it,
at | east now, as a practical nmatter, the | awers
know it, that is howthey are using it as a
defense, and this confusion over this, you know,
we all know about it because those two -- two
def enses were del eted even though, if you read
the whole thing, it says all defenses in 916,
think it is, are still applicable.

It's just, you know, it may be
sonething we want to try to renedy. | think that
with the kind of history and the practice that
has gone on, | wouldn't -- | wouldn't want to --
| wouldn't change the statute in that manner.

Yeah, Ms. Kepros.

M5. KEPROS: | was actually really

grateful in the witten corments we got from
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Prof essor Schul hofer that he nentioned the Elonis
case that came out in July, or excuse nme, June
1st, where we got the U S. Suprene Court saying
guite strongly nens rea is very inportant, we
really don't intend there to be strict liability
crimes and crimnal prosecution, and that was --

CHAI R JONES: That was your i npetus.

M5. KEPROS: Yeah, that really junped
off the page at nme the first time | read this
statute, and | was unfamliar with the mlitary
practice of having this affirmative defense, but
| do think that is another -- requirenents on
these issues to be raised by affirmative defense
significantly conplicates instructional issues,
it relies on the specification of defense counsel
to identify and raise the issues, | nean, all of
these things just nake it harder for the Menbers
to understand what questions they are being
required to answer, and | think all of that
provi des opportunities for injustice.

And, | nean, it is sort of an ironic

argunment for ne to make as the defense attorney
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on this commttee, but | think the nore confusing
these statutes are, the less finality there is in
verdi cts because it does create confusion, it
does create possibilities for differences anong
judicial officers in appeals and reversals on
appeal, and, you know, we've |ooked at several --
acquittals -- we've | ooked at several published
appel | ate decisions in our read-ahead materials
over these |last few neetings, and certainly, you
can't say that this is a settled area or that it
is so clearly drafted that there are not
guestions ari sing.

CHAIR JONES: No no, | don't think --
we are certainly not saying that. Excuse ne,
Liz. Yes, Ms. Friel?

M5. FRIEL: | just had a quick
guesti on.

Soin--in-- we say here in Article
120 you have all the defenses available to you in
916, a m stake of fact is in 916. |s consent in

9167

LT. COL.. HNES: It is not, Ms. Friel.
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Rule 916, it nentions the statenent of
fact, it nentions a couple of other substantive
defenses, but it is not an all-inclusive |ist,
and everyone who practices knows that, so consent
is not in there.

M stake of fact is, and that's m stake
of fact not just on a sexual assault case, but
any m stake of fact. So everyone has al ways
known in mlitary practice that is available. It
has been bl essed by the appellate courts. They
said this is a defense.

Consent, on the other hand, is just
sonet hi ng the judges have al ways instructed on
because, as a matter, | think, of due process in
the case law, it's avail able whether you say it's
avai lable in the statute or the rules or not,
it's always avail abl e.

The other point that was raised with
respect to affirmati ve defenses, | just want to
foll ow up on that.

The problemw th the 2007 version, and

this is -- when you tal k about how does the
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mlitary view the phrase "affirmative defense,’
affirmati ve defense, in our rules, has always
been -- it's something the defense has to give
t he government notice of, so insanity or
sonething like that, the defense al so has the
burden of raising it and then proving it by the
preponderance of the evidence or whatever the
burden, and then the governnment has to rebut.

That is what the appellate courts had
problems with in the previous statute, was that
consent, or mstake of fact, is that consent was
made an affirmative defense.

And so | think some of the speakers
have said if you want to put those back in,
whet her you put it into the Manual or into the
statute, don't call it an affirmati ve def ense
because that will create all these problens, and
just state that it is another avail abl e defense.

HON. HOLTZMAN: | have a question.

CHAIR JONES: Ms. Hol tzman?

HON. HOLTZMAN: | nean, | want to

thank you for -- | want to thank you, M. Kepros,
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for your work on this because | have been
troubl ed about the statute for a long tinme. |
think its structure -- it's incoherent, and |
think the bottom harmissue that | have pointed
out and that, you know, is a backwards way of
getting to sonething that should be, you know, at
the front, the forefront, which is the non-
consensual touching and then the | evel of harm or
force or violence that's used.

My question is really for the Staff,
has to do with -- | nean, nunber one, this is a
substanti al reworking of the statute, whether
it's right or wong.

But -- and | like a |ot of what you
have done. But the problemis, as | see it, just
bei ng practical, putting on a new hat today,
bei ng practical, that a |ot of these changes cane
about because Congress was furious at the idea
that these cases were | ooking at the whol e issue
of consent because that may put the victimon
trial.

And so these statutes represent a way
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of clinbing -- of avoiding what the Constitution
| think requires as a matter of due process,
which is that you have to prove consent, and they
get around it in all these kind of weird ways,

and so that's why you have a statute that is kind

of -- incoherent nmay be too strong, but it is not
|l ogical, is that the word you use? d ear,
| ogi cal .

So that is part of the problem here.
Congress didn't want consent to be part of the
story and part of the statutes, so everybody has
been twi sting thenselves in pretzel formto get
away from consent, even though it's the -- it's

t he 100- pound gorilla, 1,000-pound gorilla in the

room - -

CHAIR JONES: It's the gravamen of the
of fense --

HON. HOLTZMAN: Exactly.

CHAIR JONES: -- it's what it's all
about .

HON. HOLTZMAN: Right, so | -- |

conpletely agree with you in terns of saying hey,
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wait a mnute, why aren't we dealing with what is
the essential thing here centrally? Ckay.

But then, putting on ny practical hat,
| don't know that there's a prayer that if you --
if we were to recommend a change that put consent
right back in the -- in the center of things,
that either the Congress would pay any attention
to it or that the President would in any way do
anyt hi ng about it.

So | just raise that with you, and
there may be other ways of dealing with sone of
the problens raised by trying to avoid consent
when they should really be dealing with it other
than just kind of confronting it frontally. |
nmean, that's just an issue | wanted to put on the
table here fromthat point of view

CHAIR JONES: Ms. Friel?

M5. FRIEL: One of the things | think
t hat makes the statute | ook odd is nost of the
statutory schenmes for sex crines have a basic
crime of, you know, sone kind of sex act w thout

consent, and it -- and it's generally sone
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m sdemeanor or | ower-|level m sdeneanor, and then
you have your aggravators that go all the way up
to rape by force.

That's one thing | noticed in the
statutory schenme. The closest thing you have to
just sone kind of sex act w thout consent is the
bodily harmthing. It finally nmade ne realize
why they're saying the bodily harm can be the
harm fromthe actual contact, because in New
York, under our statutory schene, the bodily harm
woul d have to be a separate harmthat has not hing
to do with the sex act.

But ot herw se, you woul d have not hi ng
even close to just a section that says non-
consensual sexual contact, and | think that's
what's odd here. You just have all the
aggravators and not the |esser.

MAJ. GEN. WOODWARD: So in New York,

i f sonebody has sex with sonmebody who is asleep
or incoherent, it's not considered rape?

M5. FRIEL: No, it is. \What happens

is that the bottomline crine is sone kind of
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sexual contact w thout consent, and then you
woul d go up fromthere and | ack of consent, for
i nstance, if you have sex with sonebody who is
considered nentally disabled, that would be a
hi gher -1 evel crimne.

And if you have sex by forcible
conmpul sion, it's called in New York, we have a
much broader definition than the force that you
have here, if you have sex with sonmebody who is
physi cal Iy hel pl ess, which woul d be defined as
sonebody who i s unconscious, that is rape one,
that is the nost serious.

But what | amsaying is the | owest
| evel of it could be sexual contact, | go up and
grab your butt as | wal k by, you didn't consent
to that, | touched an intimte part of your body
wi t hout your consent. That is a m sdeneanor in
New Yor k.

MAJ. CGEN. WOODWARD: Wl | that's what
t he sexual --

MS. FRIEL: Wwell --

MAJ. GEN. WOODWARD: -- contact is.
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M5. FRIEL: -- well that's a -- but
that's -- but you also have to have, in addition
to the contact, you have to fit with what --
wi thin one of your other subsections here, right?
It's sexual contact, either done by 1 through 5,
or -- or (a) through (d), and so it -- | think
here, that woul d have to come under bodily harm
What el se would that cone under, right?

COL. SCHENCK: But our traditional
definition -- and this is what it says about the
Article 128 referral. Wen we saw the term
bodi |y harm t hroughout the Punitive Articles, we
al ways considered it to be offensive touching, no
matter how slight. |If | have a plate in ny hand
and you snatch it out, it's bodily harm

That's just a traditional mlitary
justice termthat's been -- so what they did, and
| think this was in sone of the comments of folks
that testified last tinme, whoever did it -- |
t hi nk General Pede said they took that comment
| anguage out of the 128 assault and pulled it in.

Because we used to have i ndecent assault under
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128 assaul t.

When t hey norphed these two Articles
and created 120, they pulled that in. At |east
that's -- Col onel Schinasi can correct me if I'm
not correct, but | think that's ny --

M5. FRIEL: You think clearly under
what the military understands the term bodily
harm that the exanple | just posited, sonebody
wal ks by and gooses you, would fit under bodily
har n?

COL. SCHENCK: Absol utely.

LT. COL.. MCGOVERN: Ms. Friel,
actually, if you | ook at Subsection D, Abusive
Sexual Contact, that's all that -- that's our
| owest. Then it builds up to C, B, and A up to
rape. Under D, Abusive Sexual Contact, the JPP
and RSP heard testinony that there were cases
where sonmeone sinply -- a nale grabbing a
femal e s bun was consi dered abusi ve sexual
contact without an intent to gratify a sexual
desire.

M5. FRIEL: Right, |I see. | think
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part of the issue |I have what you're sayi ng.

It's different, and it's going to get used
mlitarily, and all us civilians here, when we
see the words bodily harm we expect there has to
be a physical injury to the bodily harm which is
why we didn't recognize it as such. But if it's
clear to all of you when you use it, then --

LT. COL. MCGOVERN: | don't think
there's any bodily injury requirenment for D.

MS. FRIEL: No.

HON. HOLTZMAN: My poi nt about that
was a little bit different, which is that -- ny
poi nt about the bodily harmis yes, all the
mlitary justice people understand it, but | went
to |l aw school, and | didn't understand it.

SPEAKER: Did the troops?

HON. HOLTZMAN:  And the troops and the
Menbers of the Panel. That's my concern with the
bodily harm which is that they may cone with the
sanme preconception is that bodily harm neans sone
kind of injury, not just --

SPEAKER: Not just, yes, an offensive
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t ouch.

HON. HOLTZMAN: Not just the touching.

LT. COL.. MCGOVERN: Again, | just
would like to clarify the structure of the
statute and | ook at A through D. Those are the
four types of sexual m sconduct chargeabl e here.
Just like General Pede says, this is a very
progressive statute because in the civilian
sector, in New York, | think you' re tal king about
really focus on A and B being rape and sexual
assault. Here, we also have C and D included as
sexual m sconduct. They are chargeabl e,
regi sterabl e, and prevented. Just want to nake
sure everybody gets the big concept of the four
and for that last -- for D, there is no bodily
i njury requirenent.

CHAI R JONES: Professor, are you still
on?

DR SCHULHOFER: |'m sorry, were you
asking me a gquestion?

CHAIR JONES: No, | was just trying to

make sure you were still there. Did you have any
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comments fromwhat you've heard so far?

DR. SCHULHOFER: None so far. | think
that this nmeeting' s been very helpful. It's
getting a lot at what's been in the back of ny
m nd. There's been a |lot of focus on what the
j udge' s textbook says and what the Menbers of the
Panel understand. | think that's a very
appropriate and inevitable focus for us, as a
subconm ttee, as we conti nue the Panel.

Anot her concern that's in the
background and has been very prom nent for ne is
how t hese standards of behavi or are understood by
the recruits and the ordinary Sol dier or sailor
who is trying to understand what their
expectations are when they're involved in a
justice situation, and that's sonmewhat in the
background, but | think it's worth highlighting.

I nevitably, the statute itself and the way it's
witten has a role in whether we are successfully
communi cating to the wi der audi ence what the
expectations are in the Manual. The whol e way the

gui de grew up -- for many, nany years, we've had
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-- the guide does take the initiative and cones
pushing until it cones clean back. Are people
bei ng properly educated as to what the
expectations are? That's in the background of ny
concern about the guidelines.

CHAIR JONES: That is an issue that's
been raised. It was raised this norning, as
wel | .  Does anyone have any conments on that?
Generally, | don't think the statute is the --
hope it isn't the primary teaching tool for
people in the mlitary because we don't
understand it on the first read through. | guess
we could take a | ook at the training prograns.

We' ve heard criticisns of them | think we have
to look at this for what it is.

There are lots of other statutes, not
just the mlitary ones, that are pretty
i nconpr ehensi bl e sonetines as well. | take your
point, and it is sonething that we have tal ked
about. Certainly the training has to be -- the
peopl e doing the training have to understand the

statute. Let nme put it that way. | think the
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mlitary is striving very hard to see that that
happens (Si mul t aneous speaki ng)

MAJ. GEN WOODWARD: | think --

CHAI R JONES: General Wodward?

MAJ. GEN. WOODWARD: That's the key --
yes, whether we understand the verbi age, that we
understand the background to it if we're going to
comuni cate to our troops. | think either way,
as long as there's a good understandi ng of what
it means, | just think it's easier to follow the
| ogi ¢ that way.

COL. SCHI NASI: In ny background, I
was responsible for the course of instruction at
the Arny JAG school for several years. |'ve been
teaching civilian | aw school now for 20. | can
tell you that the approach that we use at the JAG
school to teach this, and to teach everything
el se, is exactly the sanme approach | use now in
| aw school. It's what's the statute? What are
the rules? Wat are the cases? Howis this
interpreted? |It's the |ogical process.

| don't think there's anything
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defective in the way that we're teaching this.

W had an exanple. W' ve had an Arny JAG schoo

prof essor cone and talk to us. | think it was
last time we net. | think she did a renmarkable
job. If you look at the code, the code is

witten fromthe point of view of explaining to
prosecutors and defenders what the el enents are.
That's why it looks |like it does. |It's very bare
bones. It's in an outline form Then the

presi dent has provided a nodel specification,
which mrrors this, and it denonstrates to the
prosecutor, to the defender, and to the mlitary
j udge exactly what has to be done to get past the
notion. It's not very flowery. It doesn't
contain a lot of extra material.

A through D is ainmed at meking the
case. This particular statute goes on to add
definitions. | think when we | ook at the 11
i ssues that we have been given, it's largely
about these terms. |'mnot sure that the
guestion that we've been given is actually the

right question. |Is the current definition of
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consent uncl ear or anbiguous? That answer woul d
be yes irrespective of who drafted the statute
and when the statute was drafted.

The real question is does it need to
be inmproved? So far, | haven't heard anyone cone
up with a viable alternative, present conpany
excluded, that says this thing is so defective --
and | asked several people about that when we net
| ast tine. No one said this thing was so
defective that we can't use it. M sense was,
let's give the statute a chance. Let's see
what's going to happen. Wat will happen is the
comon | aw judges will flesh it out.

MAJ. GEN. WOODWARD: How | ong do you
wai t ?

COL. SCHINASI: It isn't broken now
You heard, last tinme we net, from everybody that
has a piece of this pie. | don't renenber
anybody banging the table, as | have seen them do
sonetines in the past -- banging the table and
say this thing is broken. | understand that

there are people who have problens with it.
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MAJ. CGEN. WOODWARD: And the one star
t oday said the same thing.

COL. SCHINASI: Said what?

MAJ. CGEN. WOODWARD: That he thinks it
should be clarified, that it's too anbi guous.

COL. SCHINASI: darified, but that
doesn't nean it's broken. That doesn't mean that
there are a loss of acquittals, a | oss of
convictions, a |oss of confusion, or people who
don't know what they're doing. | haven't heard
that. Yes, the question is is consent unclear
and anbi guous? Yes. Every termin this statute
-- and | hate to say every termin any statute --
is subject to different interpretations of what
it means. That's what we do as |awers. That's
what we do as judges.

CHAIR JONES: kay, but there is the
general question of whether or not we -- which
you're raising, which is if it's not broken,
should we do anything? | understand the position
of both you and CGeneral Schenck and where you

stand, but as we go through these, people are
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recommendi ng suggestions. W're getting a sense
of where people think there may be i nprovenents.
What ever the vehicle is or is not, I'd just |ike
to continue with that process.

COL. SCHI NASI: Then can | raise
anot her issue?

CHAIR JONES:  Sure.

COL. SCHI NASI: The question of freely
gi ving consent. Professor goes through and tal ks
about freely giving consent and the concept of
vol untary and doesn't want to adopt voluntary
because voluntary has a | ong pedigree that's not
necessarily helpful. It has a |ong pedigree that
is well understood. It may not be one that
everybody agrees with, but we know what voluntary
is. Freely, | don't have a clue. | have no idea
what the crimnal legal definition of freely is.
| do know vol untary.

CHAIR JONES. Freely is currently in
the statute, right.

COL. SCHI NASI: So the guestion is do

we want to -- what's the current view?
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HON. HOLTZMAN: The current viewis
freely given agreenent.

COL. SCHI NASI: So the question is
voluntary, | understand. That's a suggestion |
t hi nk Col onel G ammel made.

CHAIR JONES: That we should change it
back to vol untary.

HON. HOLTZMAN: How | ong has this
| anguage been --

SPEAKER:  Since 2012.

CHAIR JONES: This is newin 2012, the
freely given agreenent? That's the question.

(Si nul t aneous speaki ng.)

M5. FRIEL: Wen did freely given
agreenent conme to be said?

SPEAKER It was before --

COL. SCHINASI: In the copy of the
statute I have now it says freely. |Is this --

(Si nul t aneous speaki ng.)

SPEAKER That's the '12 statute for
sure.

DEAN ANDERSON: But the 2007 statute
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includes it as well, at |east according to this
information we got this norning. So it's not a
2012 revision. It's either a 2007 or before
revision. The words freely given were in the '07
revision. It's not a recent vintage, | guess, is
t he upshot.
SPEAKER: Laurie has a question.
CHAIR JONES: |'msorry. M. Kepros.
M5. KEPROS: |'mso glad you brought
this up because | think as a |l ay person, those
words are the sane. | bet you could ook in a
t hesaurus and find one termor the other. | had
inserted in the draft | submitted for today,

vol untary because we had sone anal ysts who

recomrended it, who seened to feel like it was
better. | didn't really have a problemwth
their idea. | was actually very interested by

t he concerns that were raised in Professor

Schul hofer's comrents about, it doesn't really
mean vol untary sonetines in the context of Sixth
Amendnent juri sprudence and Jackson v. Denno ki nd

of case | aw on vol untari ness. | don't know t hat
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it would nake the slightest difference to --
MAJ. GEN. WOODWARD: Thank you.
M5. KEPROS: As to what we deci de.
MAJ. GEN. WOODWARD: Only a group of
| awyers woul d sit around the table and argue

about the difference between --

M5. KEPROS: |I'mtotally ready to hear
argunments. |'meven excited about it because to
me, |'mnot sure -- even though, as a | awer, |

can cone up with all kinds of things | would
argue about it, but I don't think as a person
deciding how to apply facts to law it woul d nean
t hat much to ne.

CHAIR JONES: | think | agree with you
on that. Liz.

HON. HOLTZMAN: But the question is,
is this unclear? 1Is voluntary --- well, anyway,
|"msatisfied with the | anguage. Certainly, if
it's been in there for quite sone tine, and it's
been litigated over quite sone tine, |I'mnot sure
that this would be a top point for change.

LT. COL.. MCGOVERN: W coul d research
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for you and find out the case | aw surroundi ng

120 contacts, and why they changed it to freely
gi ven at sone point.
HON. HOLTZMAN: Do we know it was
every changed fromvoluntary to freely given?
LT. COL.. MCGOVERN. | personally do

not .

vol untary?

HON. HOLTZMAN: That's what | mean.
don't know.

DEAN ANDERSON: That woul d be hel pfu

LT. COL. MCGOVERN: We can find out
it's been a litigated issue.

CHAI R JONES: Yes.

DEAN ANDERSON: | have a suggesti on.
We're sort of skipping around, | think, between
one and two and five and three. | think that we
have a potential -- we have agreenent generally
on the deletion of certain | anguage around

resistance in 8A and C, and then | think we have

Neal R. Gross and Co., Inc.
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-- I"'mgetting a sense fromthis dial ogue that
there's not a powerful inpulse to change freely
given to voluntary, or back to voluntary,
dependi ng on what the history of that is, but
that we should probably look at it and see if
it's been litigated. It does seemto ne that the
guestion of bodily harmis a very interesting one
that we've tal ked about, as well. M initial
reaction to the termof bodily harmwas very
simlar to those around the table. However, |
changed ny position on the basis that in the
mlitary, it sounds like there's a long history
of this term independent of this provision, that
makes a | ot of sense and works froma systemc
poi nt of view

| would continue with it for that
reason. Although again, | may draft the statute
differently and agree that the structure to a
per son who doesn't cone from a background where
bodily harm neans this would draft it in a nore
| ogi cal way, focused on non-consent, because | do

think that's sort of the upshot of bodily harm
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Neverthel ess, it has a context. It
has meani ng outside of 120. That neaning is
fully delineated and has a | ong and nobl e
history. | don't see why we would want to
intervene at this juncture, just for this
statute, to renove bodily harmas a result.

That's just nmy comment on that.

M5. FRIEL: It's also defined right in
the statute. | think it helps that it's one of
the definitions right there. You flip and see
it.

HON. HOLTZMAN:  Are we discussing this
now, or are we making a final determ nation?

Where are we junping to.

CHAIR JONES: W were still on one.
| don't disagree with you, Professor, that --

DEAN ANDERSON: | apol ogi ze. | probably
did --

CHAIR JONES: Oh, no.

DEAN ANDERSON: --- nove to bodily
har m

CHAIR JONES: W did, and we went
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back. Wy don't we try this? Under any other --
|l et me just say this about the freely given
versus voluntary. |'mnot sure we should even

|l ook into that. |It's there. |It's been there. |
don't think it was ever in our focus. |
personal |y agree conpletely with Ms. Kepros. The

| ay people know what freely given neans, so |

t hi nk we should take that off -- | don't know if
everybody el se agrees -- and not bother to | ook
into that one at all. Everyone's nodding their

head, so we're taking that one off the agenda.
Are there any other points that anyone wants to
rai se today?

SPEAKER:  Wait, | think --

DR, SCHULHOFER: When you say taking

it off, do you nmean leaving in the termfreely

gi ven?

CHAIR JONES: Yes, | do, Professor.
That's better. | think we should just |eave
that. | think it works. |I'msorry. How do you

feel about that?

DR SCHULHOFER: | agree.
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CHAIR JONES: That's not going to be
on the boards. W do indeed have a nunber of
suggestions with respect to the consent
definition. Are there any others before we nove
on to two, which | think is going to be an easy
di scussi on?

(No audi bl e response.)

| don't hear anyt hing.

You can always bring it up later, but
I"mnoving on to two. We've discussed this now a
fewtines. The question is sinply should we do
sonmething to nake it clear that the defense of
m stake of fact is still a defense in the context
of sexual assault cases? W heard Ceneral Pede
on it this norning. | think we've all talked
about it before. The one thing that | think we
shoul d be very careful about is -- and Professor,
you nmade this recommendation, and | conpletely
agree with you -- whatever we do, we shoul d make
it clear that it's not an affirmati ve defense, so
that we don't run into the problem of shifting

t he burden to the defendant.
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| don't know if anyone el se wants to
comment on this, but | think basically Issue 2,
which is, should the statute nake excl usive that
m st ake of fact as to consent is a defense?
think we should say -- | don't know. Do we think
we need to do it or not? That's really the
| ssue.

SPEAKER: | think we need to do it.

COL. SCHENCK: 1 think we need to do
it just because General Pede said he's got senior
practitioners requesting it, and he specifically
said it was trial judges. Trial judges have a
guestion about it because they don't know the

hi story that CGeneral Pede has because that's not

part -- no one's |ooking at the | egislative

hi story, in other words. | think we should go
ahead and do it. There's no harminit. |It's
already -- that's really -- also, the Court of

Appeal s of the Arnmed Forces has specifically
cited, in nunmerous cases, that the trial judges
have to instruct on m stake of fact as to

consent. Wwen we do it, the stat can help with
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that. They can still give a recomrendati on on
how to do it, but they can cite to all those CAAF
cases that say --

CHAIR JONES: | agree with that, and
| think we should do this. | was persuaded by
General Pede saying that senior people were
concerned about it.

SPEAKER: I ncl udi ng appel | ate j udges,
by the way, not just trial judges.

COL. SCHENCK: Right. Frankly, | know
what he's tal ki ng about .

CHAI R JONES: Does anybody di sagree?
Li z.

HON. HOLTZMAN: | just think we could
add the words right after --- in F, on Page 1 of
the statute. It says, an accused nay rai se any
applicable defenses. 1'd just put a comma there
and add including m stake of fact.

CHAIR JONES: M stake of fact.

HON. HOLTZMAN:  Anot her conmm, and
that's it.

CHAI R JONES: Perf ect .
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COL. SCHENCK: | would just say

m stake of fact as to consent. That's the only

CHAIR JONES: OCh, m stake of fact as
to consent?

LT. COL. MCGOVERN. Ms. Kepros put it
in hers, as well, if you wanted to | ook at the
proposed | anguage.

CHAIR JONES: |I'msorry, Kelly, what
did you say? It's in Ms. Kepros' as well?

LT. COL.. MCGEOVERN: Yes, she nust have
predi cted that to conme up. She had it in here
al r eady.

M5. FRIEL: If we're going to
recommend anendi ng the statute, we would
recommend addi ng that |anguage. O herw se, you
could do it as an executive order, say. Wat
t hey meant by that was m stake of fact after
consent because it's in 916. So there are two
ways to acconplish the sane thing.

CHAIR JONES: Right, and we haven't

deci ded which way --
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M5. FRIEL: And we haven't deci ded.

CHAIR JONES: -- but we have deci ded
that we should do it. | think with two, it's
unani nous? Everybody --

M5. W NE- BANKS: Laurie al so added
consent as a --

CHAI R JONES: Pardon ne?

M5. W NE- BANKS: Laurie al so added
consent in her proposal for identifying defenses,
so hers said including consent and m st ake of
fact.

DEAN ANDERSON: There was no -- as |
understand the testinony to us, the query,
particularly by the appellate judges, was on
whet her or not m stake of fact was avail abl e, not
on -- everybody has said consent is always --
there are instructions given. That's not an
issue. M concern with adding it mght be
confusi on because it's not cross-listed in the
ot her provisions. | think we acconplish what we
want to acconplish by just saying m stake of

fact.
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HON. HOLTZMAN: Correct. | agree with
that. Because if you limt it to consent, then
peopl e want to say m stake of fact is consent.
Does that really include intoxication? Does that
i nclude health, all those other factors. | think
m st ake of fact is broader, so that's how | would
do it.

SPEAKER: That's good, and
I ncapaci tati on.

CHAI R JONES: Ms. Kepros.

M5. KEPROS: What | proposed is to add
| anguage, including, but not limted to, consent
and m stake of fact. The reason that | do think
it would be useful to specifically nention
consent is because it is so central to so many of
t hese defenses. |It's constantly com ng up as an
issue. | think maybe it is redundant. | hope it
is, but | don't see any harmin having it.

The reason | would say not limted to,
is that although it would be a rare circunstance,
it is possible that there could be a self-defense

case, or you nentioned intoxication, if that is a
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defense -- | don't know that it ever would be. |
don't know what is available. | knowin ny
jurisdiction, voluntary intoxication is only a
defense to a specific intent crine. | don't know
if any of this has been interpreted to be that.

| just would try to include it, so that it's
clear it should be, since we're doing it just
sort of in an exercise of caution anyway. That

al so doesn't get to the first point that Judge
Jones made about whether it's a defense versus an
affirmati ve defense.

HON. HOLTZMAN:. O whether it's an
el ement of the crinme. That's ny problemwth
putting it in as a defense --

M5. KEPROS: Right.

HON. HOLTZMAN: -- is that it may be
viewed as an el enent of the crine.

M5. FRIEL: | don't think we should
put consent with m stake of fact or m stake of
fact as to consent. | think we should just have
m stake of fact. Consent is not |isted anywhere,

and Col onel Hi nes can correct ne if |I'm wong,
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but as | recall, when | did an appell ate opinion
on defenses specifically, consent's not in there,
in this Manual for Courts-Martial, as a defense.

There are many defenses not |isted,
but as ny opinion, which hasn't been busted or
returned yet, says, trial judges are bound by the
Suprene Court, the Court of Appeals of the Arned
Forces, but not all these other defenses made up
in the civilian sector. Autonati sm sone states
say that's a defense. The mlitary isn't bound
by that. |If you put consent listed in this
provi sion under the termdefense, it's going to
kind of nmess up the rest of the Punitive
Articles, | think. | just think that. | think
it can be rai sed because it would be argued as
part -- if it's defined in here, people will be
able to argue m stake of fact as to consent. Do
you see what | nean?

LT. CO.. HHNES: | think the confusion
cones from-- there's a legal distinction for the
difference, but there really isn't. The defense

can rai se both of them They can raise consent
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because going to Ms. Holtzman's question, is it
an elenent or not, the defense can raise it, but
it's viewed as, legally, an attack on the
governnent's proof, rebutting the idea that this
was non-consensual .

Whereas, we're going to choose to cal
m st ake of fact as to consent an actual defense.
It's really creating confusion where there's not
really any confusion. The judge will instruct --
i f the evidence raises consent, the judge wl|
instruct onit. |It's in the charge given to the
jury. If they go with m stake of fact as to
consent, there's an instruction for that, as
well. | guess in the end, | think what |'m
heari ng from sonme of the counsel -- ny persona
viewis that they just want it witten sonmewhere
that they can raise consent. | think everyone
understands they can raise m stake of fact as to
consent, but the only place that you see it
anywhere is in the judge's bench book.

| don't know that you really need to

do anything here to clarify that. You could
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probably say both of these are available to the
Def ense. You could maybe clarify it just through
subcomittee or Panel dicta. | don't know if
that's the correct term nology. You don't
necessarily need to reconmend a statutory or a
change in the Manual, but you could nmake an
enphatic statenment to say whatever we call this,
what ever noni ker we put on it, the defense can
rai se consent.

They could attack the governnent's
proof, or they can raise mstake of fact as to
consent. | think it's been confused by the
different places that they've been addressed in
the statute and the Manual or --

CHAIR JONES: If all we're trying to
do is tell people that they shouldn't be
concerned that it was taken out, let's just put
it back in the way it was before. | think that
was sinmply to say mstake of fact is a defense --
aml right -- in the prior statute?

COL. SCHENCK: -- affirmative defense

wth mstake of fact as to consent, and then with

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

301

--- Chair Jones?

CHAI R JONES: |"msorry, | can't hear
you.

COL. SCHENCK: | think originally it
had an affirmative defense of m stake of fact as
to consent. You see what | nmean? It was in
there, and then Prather of the Court of Appeals
for the Arned Forces.

CHAIR JONES: That was a big problem
| agree.

COL. SCHENCK: Then they took it out.
They left mstake of fact in the Manual; it's in
there. No one's getting that connecti on.

LT. COL.. HHNES: They took it out
because it was an affirmative defense. The
previous statute said the defense had not only to
raise this, they had to prove it by a
preponderance of the evidence. That's what the
report found unconstitutional, so that's why they
t ook those out.

HON. HOLTZMAN: | think the safest

course of action here, in terns of not raising
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ot her issues, is just to say m stake of fact

sonebody thinks it's not broad enough, we're

sending this out for comrent. |If General Pe
thinks this is not broad enough, or soneone
thinks this is not broad enough, we'll hear
t hat .

" mjust concerned if we do put
consent and create that as a defense, then t
creates all kinds of questions that someone'
going to challenge us in the Suprene Court.
isn't a defense. It's part of the governnen
case. | think we're just asking for litigat

over that issue, so I'd just be as narrow as
general was.

CHAIR JONES: M stake of fact?

Clearly the m stake of fact can be about all
t hese points.

CHAIR JONES: It can be about an
el ement because it all goes to nens rea.

HON. HOLTZMAN: Correct.

CHAIR JONES: | think that's --
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conpletely agree with that, as well. Wy don't
we suggest, in witing, what a change woul d be.
We can discuss it at our next deliberation.
It'Il be sonething we'll definitely send out for
comment. No. 3, is should the statute define
i ncapabl e of consenting? | don't know that we've
touched on that -- this afternoon, in any event.
LT. CO.. HINES: Judge, I'msorry.
"1l just key that up a little bit to say if you
| ook at the chart, that's the one -- one of these
guestions where it's alnost -- 1'Il call it
overwhel mi ng agreed that we need a definition,
and that's from both prosecutor and defense
counsel. It's also the one where there isn't a
definition. | mentioned earlier that the
statute's given us a bunch of definitions.
But there is not, in the statute, a

definition of incapable of consenting. There's

not one in -- the judiciary is sort of making
this one up as they go along, as well. | just
woul d throw that out. | know Col onel G anmmel has

gi ven us a suggested fix on that, and a few of
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t he other presenters have.
COL. SCHENCK: |Is there anyone in the

bench book on that? Anyone?

LT. COL. HHNES: | don't believe there
is, Dean. 1've got it right here. [1'll look it
up while you --

COL. SCHENCK: | was | ooking at Judge

G ammel ' s suggested definition, which is under

Tab 2 in that packet. | was just wondering if
you may have understood that. It |ooks like the
Title 18.

DEAN ANDERSON: What tab was that?

COL. SCHENCK: It's Tab 2, on Page 4.

SPEAKER: Actually, it's Tab 3 in this
one's materi al s.

SPEAKER. There's a Tab 3 and a Tab 2.

DEAN ANDERSON:  So could I --

CHAI R JONES: Professor --

SPEAKER: It's right here, yes.

DEAN ANDERSON: | appreciate that this
is an area in which there's -- at least it does

seemlike a significant nunber of fol ks who've
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testified have requested gui dance on incapabl e of

consenting. | think that my concern with sone of
the proposals -- and | think this includes
Grammel 's proposal -- is that it requires,

essentially, that soneone be unconscious, that is
that they are unable to decline to participate or
to communi cate unwi | | i ngness, which is another
way of saying they're unable to say no, which
nmeans they're unconscious. Even if soneone is
falling down drunk, they could communicate no. |
think that's a higher burden than we shoul d

| mpose.

SPEAKER: But doesn't he say --

COL. SCHENCK: The very first one,
unabl e to apprai se the nature of the sexual
conduct at issue, that, tone is --

DEAN ANDERSON: Right, so ny concern
is on the word unable -- to appraise the nature
of the sexual conduct neans that | don't know
that it's sex, or that -- that is a higher burden
t han unabl e to consent or incapabl e of

consenting. |It's inposing upon the person who is
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ei ther consenting or non-consenting a higher
burden, | think, than the idea of consent itself
| nposes. Unabl e to understand what sex is neans
you' re either unconscious or unable to
communi cate or to understand the nature or engage
in -- unable to physically comrunicate
unwi | | i ngness nmeans unabl e to say no, which neans
you' re unconsci ous. That shouldn't be a
requi renent for being unable to consent -- or
i ncapabl e, rather, is the | anguage -- incapable
of consent.

COL. SCHENCK: | disagree with that.
That's just ny personal opinion. | don't think
that unable to appraise the nature of sexual
conduct is that narrowWy interpreted. That's
just ny opinion. Frankly, there's nothing on
that, but | do wonder if the Staff could check
for us if that's in Title 18? | think at | east
previ ous provisions of Title 18 have that type
| anguage, at |east the second two provisions. W
could ook to see if Title 18 does have a

definition that we m ght | ook at.
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HON. HOLTZMAN: May | al so nmake a
point? |I'mnot sure that -- first of all, I'm
not sure -- | don't like the word physical. |
don't know that we need those words, physically
decline participation. | think that the person
is unable to comruni cate -- you m ght have
sonething in your head, but you can't get the
words out -- doesn't nean you're unconscious. It
just neans you are in a point of either
I nt oxi cati on or some other situation where you
can formul ate the thought, and you do not want
this, but you just can't get the words out.
Soneti mes that happens. You could be so afraid,
too. That's a different circunstance, but |
don't know that nmeans necessarily unconscious. |
don't read it that way.

| could be wong, but | don't read it
as neani ng unconsci ous because we have
unconsci ous sonepl ace -- don't we have
unconsci ous sonepl ace el se?

SPEAKER: Yes. Sonepl ace el se.

HON. HOLTZMAN: | think this is not --
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| don't think this is designed --

COL. SCHENCK: Also, it notes on No.
3 that there was a previous definition. In the
notes, it says, "By renoving the 2007 definition
of substantially incapacitated.” D d we have a
2007 definition of substantially incapacitated we
could refer to as a starting point? | probably
woul dn't want to recreate sonething that already
didn't work.

SPEAKER: Yes, | think | do.

M5. W NE-BANKS: | think that given
t he di scussion we're having, obviously this
proposed definition is not clear. If it's so
debatable, then it needs nore clarification. It
sounds |i ke everybody does agree we need a
definition, so that it's a question of nmaybe
soneone needs to sit down and start drafting --
| ooki ng up what other states have done and what
the possibilities are.

CHAI R JONES: Professor Schul hofer
suggests that. | think this is one where we need

to have a working group and cone back and have
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t hem make a presentation. That wll be what
we' || do.

HON. HOLTZMAN: Can | just ask where
this | anguage cones from about inability to
communi cate and so forth? \Were's it taken fronf

LT. COL. MCGOVERN: There's been a | ot
of litigation and Articles witten about bl ackout
versus pass out in this argunent. W can gat her
t hose for you.

HON. HOLTZMAN: |'mjust asking
where' d the | anguage cone fronf? G anmel ? From
him right.

LT. COL. MCGOVERN: Ceneral G ammel was
sayi ng that was what they came up with

HON. HOLTZMAN: | see. So he's the
one who's the drafter of this |anguage that we're
| ooking at here? It doesn't cone from any ot her
source that you're aware of ?

LT. COL. HHNES: | think he based it
-- Colonel Gamel and Lt. Col. Pickands, who did
the F4 -- maybe Lt. Col. Pickands is a little

nore clear on Page 5. He goes back to the 2007
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definition as being -- about the definition of
substantial incapacitation. | think that's what
hi s proposed | anguage is based on.

HON. HOLTZMAN: So that's what this

LT. COL. HI NES: VYes.

SPEAKER: Anyway, sonebody wil |
clarify that.

LT. COL. HINES: We will do that.

CHAIR JONES: kay, going to No. 4.
W're in, | think it's 120, A5, committing a sex
act by administering an intoxicant. [It's our
| ssue No. 4. Professor Schul hofer actually
agrees with Col onel Gramrel and acknow edges t hat
they're a mnority, but he wants to add, as I'm
reading this, for the purpose of inpairing. Let
me |let everybody read it for a minute. | have to
say when this was di scussed and presented to us
previously, that nade sense to ne.

COL. SCHENCK: | would agree with
Prof essor Schul hofer, as well. | think they

refer to some instances where they didn't
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intentionally -- there was no nens rea elenent to
t hese, you know, because you get put on sex

of fender from being the doser, then comes sex

of f ender .

HON. HOLTZMAN: Let ne just raise two
| ssues about that. Suppose you don't have the
speci fic defendant -- specific victimin mnd,
but you just spiked the punch, so now I'm waiting
to see who becones a victim Then what's the
intention there, and is that case captured? The
second m ght be you didn't spike the punch, but
you see the person who did spi ke the punch, and
you' re now t aki ng advantage of the victim \Were
does that fall in this range of behaviors?

COL. SCHENCK: For nme, on the first
comment, maybe you take out specific to the
victim You see what | nean?

HON. HOLTZMAN:  Wiat | anguage?

COL. SCHENCK: In other words,
spi ked the punch with intent to take advantage of
whoever drinks the punch. Maybe you don't say ny

purpose -- nmy nens rea is not to you
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specifically, it's just to get to the sex. |It's
not specific to that victims capacity. Do you
see what | nean? | don't know how you do that in
t he | anguage. Wat was the second?

HON. HOLTZMAN: The second one was
what happens if you don't spike the punch, but
you' re standi ng around and you see sonebody el se
doing it --

COL. SCHENCK: Right, and then |I woul d
charge that as a perm ssible incoherent offense.
| would charge the person who did take action, |
woul d charge that as soneone who -- depends what
we know about that accused, but | would charge
themas principles to the offense or the act of
of fense. Because you're going to have to figure
out how t hat person knew or saw, so there's a --

HON. HOLTZMAN: Let's say they saw the
punch being spiked and just said |'mgoing to
wait around and see if | can get sone of this,

t 0o.
COL. SCHENCK: So a principal before

the fact?

Neal R. Gross and Co., Inc.

312

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

313

SPEAKER:  Dean Ander son.

DEAN ANDERSON: | don't know. | just
rai sed those exanples. WMaybe there are others.

SPEAKER: |'I| come back.

CHAIR JONES: kay. On, sorry.

MAJ. GEN. WOODWARD: My answer to that
is that you watch sonebody spi ke the punch, and
t hen you take advantage of sonmebody who's been
made i ncoherent by drinking that punch, then to
me you fall back on you were having sex with
sonebody who's unable to consent, but you didn't
spi ke the punch, | would think. That would be --

M5. W NE- BANKS: Ri ght, but why woul d
that be a | esser offense than if you did it
yourself? If you know that it was done -- the
argunment that Professor Schul hofer nmade about it
shouldn't be a sex crine to do the spiking of the
drink, well that's true. |If | spike the drink,
and | |leave the party, |I'mnot having any sex
wi th anybody, so I'mnot guilty of the sex. But
if nmy friend saw ne do it and does have sex,

that's nore than just taking advantage. That's
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MAJ. GEN. WOODWARD: One's taking
advant age, and one's an overt act. | think for
me, the overt act is a stronger thing to --

M5. WNE-BANKS: But | didn't say to

the victimdon't drink that. | saw it spiked.
So I'"'mletting soneone else -- |'m standing
around waiting for it to happen. | think that's
a serious --

(Si nul t aneous speaki ng)

COL. SCHENCK: But | think that if you
see it, and the other person tells you, "I'm
going to spike the punch so | can take advant age
of someone,” you have a specific offense with the
co-accused, that that guy that you told takes no
action. Judge H nes can correct nme if |I'm wong.

There's a nunber of mlitary offenses
you can charge that person with. You've got your
conspiracy with one overt act. You' ve got your
failure to act. You've got dereliction of duty.
You' ve got a nunber of mlitary offenses.

LT. COL. HNES: | think to answer M.
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Holtzman's concern, | think it's exactly as
General Wodward laid out. | think what they've
done here is they just made a policy judgnent
that the person in A5 -- A Sub 5 -- who actually
puts the intoxicant or the drug in the drink and
is the active individual who's rendered the

vi cti munconscious, that, as a matter of policy,

I s nore aggravating than the person who, under

B3, stunbl es upon that person, or even knows from
wat chi ng t hroughout the eveni ng and sees her
becom ng nore and nore intoxicated, and then
commts the act.

For some reason, there's a policy
judgnment in the statute saying that person's |ess
cul pabl e. Reasonable nminds can differ, and I
think as Ms. W ne-Banks has noted, why is the
second person not as bad as the first person? |
t hi nk General Wodward answered t he questi on.

Ms. Holtzman, | think we could get at that
person. W could prosecute that person, but we
have to go under B3, as a sexual assault, if he's

not the person spiking --
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SPEAKER:  B3A.

SPEAKER:  Yes.

SPEAKER: R ght.

HON. HOLTZMAN: | guess ny concern is
t hat Professor Schul hofer recommended that the
| anguage be narrowed. Am | correct? That the

| anguage be narrowed in --

SPEAKER:  A5.
CHAIR JONES: | think the concern --
HON. HOLTZMAN: -- in A5B?

SPEAKER:  Yes.

CHAIR JONES: The concern is that
sonebody coul d spike a drink, but not intend --
"' m sorry.

DR SCHULHOFER: -- as one person
said, that would still |leave the possibility of
prosecuting under 120, D3 for sonebody who's
t aki ng advantage of the situation that's
presented to them w t hout having created the
situation intentionally thensel ves. Wiat | worry
about in A5 is the guy who spikes the drink. |

think this is a conmon kind of event in partying
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t hat goes on.

People think it's funny so they add
sone extra vodka to the punch, and then several
peopl e get nore intoxicated than they intended,
and then a person, w thout having intended to
rape soneone has sex with her. That would be a
very serious offense under 120a, as it's
currently witten. |[|'ve seen too nmany go further
than what's really appropriate.

HON. HOLTZMAN: That's my concern
l"mnot -- | have a real problemw th sonebody
actually facilitating a sex act. They know what
they're doing. |If they're putting vodka in and
then trip and fall, and all of the sudden the
vodka spilled out of their hands, that's a
different story.

You' re tal king about sonebody who
makes -- who's deliberating creating -- whether
they think it's a joke or not -- sonebody may
think rape is a joke. The issue is not how funny
they think the act is. The issue is they are

facilitating and trying actually to create the
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situation in which there will be a sex crinme
commtted. You put a bonmb soneplace with a
ti cker --

DR, SCHULHOFER: | magi ne what | was
t hi nki ng of, and maybe it's just reacting too
much to what |'ve heard about a | ot of college
partying is that it's not with any sexual idea in
m nd that people very, very frequently add
sonething to the punch to heighten the atnosphere
of the party. They're not necessarily thinking
about sex at all. That was the situation that |
t hought woul d be covered i nappropriately by A5.

SPEAKER: But that's not covered by
this. You have to --

DR, SCHULHOFER: | agree with you,
that's a dereliction of duty, but --

SPEAKER: But you commit a sex act
upon anot her person by doing this. You' re just

| eaving off the top line.

M5. W NE- BANKS: Unl ess the person who

spi ked the drink has the sex act, it's not under

A5.
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SPEAKER: Right. That's right.

M5. W NE- BANKS: So then the person
who spiked the drink is guilty of spiking a drink
and whatever crinme that mght be, but it's not a
sex act. |If the person who spiked the drink has
a sex act, then it's A5. If the person who
wat ched the spiking, but didn't actually
physically do it and wasn't a co-conspirator in
saying let's pour it together and just handed it
to himand | et soneone else do it, that person
woul d be under B.

SPEAKER:  B3.

HON. HOLTZMAN: So the person who
spi ked - -

M5. WNE-BANKS: |Is guilty of sone
crime.

HON. HOLTZMAN:  Spi ki ng.

M5. W NE- BANKS: O spiking. The
per son who spi ked and had sex is guilty of a sex
crime. The person who watched, but didn't do the
spi king, is taking advantage of the spiking, but

isn't guilty of the rape, is guilty of sexua
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assaul t.

M5. FRIEL: Especially the latter
makes sense if you think about -- take it out of
the spiking the drink. You stand around at a
party. You watch sonebody get really, really
drunk, and you take advantage of them One is
not that nuch different than the other.

SPEAKER: Exactly.

SPEAKER: She's being very polite.

CHAIR JONES: Ms. Kepros, thank you.

SPEAKER: She never tal ks wi thout you
calling on her.

M5. KEPROS: | think we need to
remenber it isn't like B3 is not an extrenely
serious crinme with massive sanctions and lifetinme
consequences. It's not like this is not a crine.
It's not an A5. | do think it is a much nore
aggravat ed circunstance that someone is
mal i ciously trying to intoxicate soneone
intentionally to sexually assault them To ne,

t hat does warrant that nore intentional behavior

in A5, so | support the change that Professor
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Schul hof er' s reconmendi ng.

CHAIR JONES: Wen | first | ooked at
this, | thought that the issue was the concern
that -- yes, we all agree that the person who's
going to be found guilty first and forenost has
to have conmtted a sexual act. But then under
5, by, the word by -- and this is how you're
going to commt it -- is by spiking the drink and
t hereby substantially inpairing the ability.

If you just read that, it's clear. |If
you ook at it a little nore closely, | can
under st and Prof essor Schul hofer's concern. |
think I had it at one point, but it was a while
ago, that it's not entirely clear if it's for the
pur pose of substantially -- it's a question of
whet her thereby is enough to show the purpose of
spi king the drink, even though this is a person
who engages in a sexual act, actually spiked it
in order to do that. | think we ought to take a
| ook at this again because we may be tal king a
little bit at cross purposes. | nmay actually not

care because | think everybody probably knows
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what this means. | think the concern is that
it's alittle unclear about whether or not the
person admnistering it has to do it with the
intent to inpair, not just thereby inpairing.

M5. W NE- BANKS: | guess ny concern in
narrowing it is proving, as a prosecutor, that it
was done with the intent, at that nonent, to have
sex, as opposed to, | thought it would be funny,
but then after | didit, | forned the intent to
have sex. That should be included in the crine
of rape as a nore serious offense. If you add
the words for the purpose of, I think it --

SPEAKER: You need preneditation.

MS. W NE-BANKS: | think the
prenmeditation nay be nore than | woul d think
necessary. But | think you're right. W should
probably | ook at what the reality is.

CHAIR JONES: Professor, | was trying
to speak for your --

DR, SCHULHOFER: It's really a
guestion of the tenporal -- the tine difference,

whet her the exploitation or abuse was pl anned
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fromthe beginning, at the time the drink was
spi ked, or was it spiked with no sexual purpose
and the malicious intent or the wongful intent
arose | ater, when the opportunity presented
itself. | think that states the issue. Bottom
line, I think that the | ast speaker stated the

i ssue very clearly.

| woul d di sagree about how it shoul d
be resolved because | think it's fine for the
prosecutor to prove that the intent was
preneditated, then it shouldn't be bunped up to
that very aggravated different category, but |
think the issue is clearly drawn. | don't think
that there's anything unreasonable that the
person Wi nds up bei ng convicted under B3.

Anyway, that states the issue, and | think we all
have different opinions about it.

CHAIR JONES: | agree. | think we
ought to think about it, whether they intended
this to be -- that the prosecutor would have to
prove preneditation.

COL. SCHENCK: | also want to just
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rea el enents are going to play together.

Now |I'm just concerned about this sexual

nout h, and end up with a sex act.

first line, is who commts a sexual act.

abuse, then I'mguilty of a sexual act.

el ements work if you put another one in.

Neal R. Gross and Co., Inc.
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point out, nowthat -- | think Jill was the one
who said it -- inthe first line, we say sexua
act, and then sexual act, itself, in GIB, has its
own intent elenment in there. | just want to

t hrow t hat out. | don't know how t he two nens

Oiginally, | was all for this added in there.

act, to

har ass.

This goes to, | can stick ny finger in your

SPEAKER: |'m sorry, where are you?

COL. SCHENCK: Under rape, in the

| think

Jill pointed that out. By. But sexual act itself
is defined, so when you turn to sexual act
itself, it's that broad neaning of | can stick ny

finger in your nmouth, if |I have the intent to

You see

what | mean? So 1B has its own nens rea el enment

in there. | don't know how t hose two nens rea
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Under Definitions, Gl, Sexual Act, V,
with an intent to abuse, annoy, harass, or arouse
-- can anyone -- | don't know. |I'mjust throw ng
it out nowthat Jill drew ny attention to it.

CHAIR JONES: | think we have to think
about that. Dean Anderson.

DEAN ANDERSON:  Yes, | just want to

poi nt out that we've got a couple of bad things

happeni ng in Ab.

Not only do we have the

presentation of alcohol into the punch -- let's

just take the party punch exanple --

and t he nens

rea associated wwth a sex act

itsel f, but we've

(202) 234-4433

got adm nistering it either by force or threat of
force or without the know edge or consent.

What that nmeans is it's not just that
it's the alcoholic drink that we're going to nake
stronger. |It's that this is non-al coholic punch,
and wi thout your consent, we're nmaking it an
al coholic punch. Do you see what |'m sayi ng?
Wt hout consent neans that soneone's presenting
the alcohol. | think there's an elenment there
that's inplicitly a problem [It's nore than just
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let's make the party drink a lot nore intense to
enhance the party nood.

It's that we're going to take
sonething that's not -- here's a Coca-Col a, but
|"ve placed Rohypnol in it, for instance. That
is, without consent, sonething |like that. By
force or threat of force or wthout know edge and
consent al so adds a cul pabl e el enent here that |
don't think we've paid attention to in this
provi si on.

COL. SCHENCK: That's a good point.
| think we've got that definition of force or
threat of force. W need to |eave that.

COL. SCHI NASI: How about sinply
encouragi ng themto drink to the point that they
are --

SPEAKER  That's a-whol e- not her
bal | gane.

DEAN ANDERSON: Right, and that's
different than this. That seens to ne to be
squarely within sexual assault, B3A

HON. HOLTZMAN: Because it requires
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wi t hout the know edge or consent. |If you're
encour agi ng people to drink, they know they're
dri nki ng.

DEAN ANDERSON: That's the nore
cul pabl e act involved. It's not just handing
soneone a drink until they're very drunk. This
is not an al coholic beverage.

CHAIR JONES: Well, it could be, but
i f you put additional amounts of alcohol into ---
or apill or --

HON. HOLTZMAN: That's the aggravati ng
el ement here. The aggravating el enent is that
not only -- that the ability of the other person
to appraise or control conduct has been affected,
but that you have deliberately, intentionally,
knowi ngly done sonet hing here that has that
consequence. To ne, it seens -- | don't think it
needs --

CHAIR JONES. It's fine the way it is?

HON. HOLTZMAN: | think it's fine. |
don't know why the standard here is different at

the end. |If you look at it, the other person to
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apprai se or control conduct, the control conduct
doesn't appear anywhere else, | think, in the
statute, so they've thrown in sone new term here.
| wouldn't have witten the statute like that.
You shoul d use consistent terns throughout, but
what are you going to do?

CHAI R JONES: How many peopl e t hi nk
it's fine the way it is, in the sense that if you
| ook at the word by right at the beginning, that
establishes the only connection you need. You
basically commtted a sex act by adm ni stering.

I s that enough? What's the consensus on that?
Dean Anderson?

DEAN ANDERSON: Yes, just to clarify
the call question for the straw poll, are people
satisfied that this describes sufficiently
cul pabl e conduct, that it should be rape and
shoul d not be revised?

CHAIR JONES: Al right, 1'lIl take a

SPEAKER: | don't know if that was a

clarification, actually.
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CHAIR JONES: No, that's what | was
trying to say. Thank you. How nany people agree
with that, that we should not try to revise it?

HON. HOLTZMAN: Wi t, the professor
wants to say sonething.

CHAIR JONES: Yes, Professor?

DR, SCHULHOFER: Sorry. | heard two
different points of view One was that if
there's no sexual abuse intended at the tine a
person starts to drink, and the insidious intent
arises later, that's and A5, and it shoul d be
covered. The other point of view was that no,
this is focused on the person who does this from
the beginning with prenmeditation, but that the
word by takes care of that. Those are two very
different reasons for |eaving the statute as it
is. Personally, | think the idea is if you think
premeditation is key, I'mconfortable with
putting all the weight on that those two letters,
by, to achieve that purpose. | just wonder
whet her people are going to leave it as is

because they think it does require preneditation
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as it is?

M5. FRIEL: | think -- the rest of the
table can correct ne if I'"'mwong. | thought our
di scussion was we didn't think preneditation was
necessary or was appropriate. It doesn't matter
whet her you have it or you don't have it. |If you
put the stuff in the drink and you | ater decide
to take advantage of that, you should be as
guilty as if you preneditated it. | think we
want to cover both situations. W think the
statute does, as witten.

CHAI R JONES: Everybody's noddi ng,

Prof essor. You can't see that, but they're al

noddi ng.
M5. FRIEL: It sounds right to ne.
LT. CO.. HINES: Judge, what was our
vote again, if you don't mnd, on that? | just

counted si x peopl e.

CHAIR JONES: | guess we shoul d take
t he vote again.

SPEAKER: The vote for not changi ng?

CHAI R JONES:. For not changi ng, not
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no change.
SPEAKER: W have a consensus.

CHAI R JONES: Professor, are you still

for changing it?

DR, SCHULHOFER: Yes, | woul d change

CHAI R JONES: Thank you.
M5. KEPRCS: Me, too.
CHAIR JONES: Ms. Kepros, okay,
W have nade it to bodily harm
SPEAKER: Once agai n.
LT. COL. HINES: Judge Jones?
CHAI R JONES: Yes?
LT. COL. HNES: W' ve been going for
t hought - -

CHAIR JONES: You want to take a

LT. COL. HNES: ~--- we mght take a

brief break, yes.

CHAIR JONES: Sure, take a ten-m nute

(Wher eupon, the above-entitled natter
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went off the record at 3:06 p.m and

resunmed at 3:34 p.m)

CHAIR JONES: Al right, we're going
to start up again. And Professor, can you hear
me?

DR. SCHULHOFER: Yes, | can.

CHAIR JONES: On, you sound even
better than earlier today. This is inproving.
Ckay, we are at nunber five. As posed, does the
definition of bodily harmrequire clarification?
And that's throughout the statute. And |I know
you have strong feelings, Liz, so l'mgoing to
i nterrupt you and make you tell us.

HON. HOLTZMAN:  Well, | go back to the
point -- I'msorry. | go back to the point |
made earlier. Professor Schul hofer, you weren't
here to hear ny comment to Ceneral Pede.

But | am concerned that the | anguage
is so -- it's backwards. And nost people -- you
have to get, read to the end of the statute to
understand that bodily harm nmeans any ki nd of

of f ensi ve t ouchi ng.
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My -- | have two -- | just have a
problemwi th this because |I think that we don't
know, and | admt this, we don't know what i npact
this is having on the Panels and on jurors,
prospective jurors, but it's easy to be confused
because the normal neaning of bodily harmis not
of f ensi ve.

Harm and -- what's offensive and
what's harnful are two different things. They're
different in normal speech. Everybody knows
sonething that's harnful. | nean, it's not the
sanme as bei ng of fensive.

Sonebody can use bad | anguage that's
of fensive or can smle at the wong point, it's
of fensi ve, or doesn't say, thank you, sir, or,
ma' am that could be offensive to sonme peopl e,
but that's different frombodily harm And so
|"mjust very -- I'mjust concerned that this
| ack of clarity is affecting jury verdicts and
there could be inproper acquittals in my view

And | was thinking about the coment

earlier that this statute is witten for | awers
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and judges, and | just think that no statute is
witten for lawers and judges. |It's witten for
the public that's affected by it, which is the
prospective defendants and the public in general.

And no defendant has the right to cone
into court and say, |'mnot guilty of nurder
because | didn't understand the nurder statute.
The only tine you can really rely on the advice
of counsel is when you have a tax statute, and we
all know why, because tax statutes are
i nconpr ehensi ble. You need a | awer for that.

You shouldn't need a | awer to
understand the rape statute. It should be
clearly conprehensible to the public, to the
mlitary, to the recruits, and to the Panel.

And so |, | mean, |I'mnot sonebody who
was really -- wants whol esal e change here, but |
do think that this could be harnful in the sense
that we're getting, not just offensive, harnful,
in the sense that we're getting inproper
acquittals, and so | would |like to see that

| anguage changed.
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And the fact that it's well known in
the mlitary, | nean, they took it froma
different statute, an assault statute. |
understand it was handy. It was probably close
to the statute in terns of nunbers. Maybe it was
128 to 120 or whatever it is. It was close by
and it was handy dandy. | get that.

But | don't think -- | don't get
i mproper acquittals and that's what | worry about
now. You can be exactly right and say, what is
your proof and what is your evidence; and they're
going to say, nea culpa, | don't have any proof
or evidence except that this is just a violation
of the normal English | anguage.

And | think the statute should be
clear, particularly this statute should be very
clear to the people who are going to be
prosecuted under it, and to the public who wants
to understand what's goi ng on.

MS. WNE-BANKS: Liz, would it sol ve
your problemif the definition of bodily harm

were actually the elenent? So that instead of
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saying it's a sexual act by causing bodily harm
it's a sexual act by offensive touching of
anot her ?

HON. HOLTZMAN: Yes, that would be --

M5. WNE-BANKS: So that it was clear
up front what the crinme was.

HON. HOLTZMAN: Yes, well, that's the
other problemw th this, not only the | ack of
clarity, but you have the | ogical issue which is
that you're commtting the crine by commtting
the crime. | nmean, in print it's illogical --
it's an illogically drafted provision. So |
haven't really thought, and | apol ogize, it's
just | haven't thought of an alternative. |
don't know whether that would work. 1|'d have to
give it sone real thought.

CHAI R JONES: Ms. Kepros?

M5. KEPROS: | guess | have sort of a
guestion about this in ternms of real life
practice, and naybe sonebody here can speak to
it. M inpression fromthe testinony we've heard

has been that this is usually used to prosecute
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non- consensual sexual contact.

And so, to ne, it keeps com ng back to
isn't the crinme, really, that you commtted sex
assaul t upon anot her person by havi ng that
contact without their consent? And if that is
really the crine that this tries to get at,
shouldn't it just say that?

Then you could elimnate bodily harm
fromthis entire article. It doesn't appear
anywhere else. | know grievous bodily harmis
here for other reasons, but that has its own
separate definition.

| just don't believe it's serving much
purpose to create this termof art just to
provi de anot her definition and require everybody
to go | ook sonewhere else to find that it neans
sonething contrary to the plain | anguage.

M5. W NE- BANKS: Ri ght, but short of
redrafting it in a dramatic way, one way to fix
it mght be to elimnate the words bodily harm as
the neans of commtting the sex act that causes

it to be a Cass Becrine, is to take the
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definition and substitute it in there and just
say, by offensive touching.

M5. KEPROS: | think I'magreeing with
what you're saying, but what |'msort of trying
to get at is to ne the phrase offensive touching
is just terrifying because | have no idea what
that nmeans, and that's al nbst worse to ne because
it's so weird, and vague.

And is it just my feelings are hurt,
or is it, you know, that, you know, | take
of fense even? You know, | don't know quite what

that is, and again, to nake that a serious sex

crime is --

M5. W NE-BANKS: [|t's unwanted, any
unwant ed - -

M5. KEPROS: Right, exactly.

M5. W NE- BANKS: -- non-consensual --

MS. KEPRCS: Well, unwanted, non-
consensual. | mean, this definition uses the

word, you know, in reference to consent. And
again, that's why I'"'mtrying to pose a broader

guesti on.
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Does it infer anything else or is the
i ssue really non-consent, and if so, maybe this
is a place we should tal k about either
redefinition or you know, sonething that's a
little bit easier to process as a reader?

HON. HOLTZMAN: | think you nake a
very good very point here, which is if you
actually |l ook at whatever it is, (g)(3), the term
bodi |y harm neans any of fensive touchi ng of
anot her. That doesn't nean in any sexual way.
It's just offensive. And it could be I'm
of fended if, you know, you patted ne on the
shoul der. | nean, that obviously --

(Si nul t aneous speaki ng)

HON. HOLTZMAN: | nean, am | m ssing
somet hi ng?

LT. COL.. MCGOVERN: |If you go back to
the front of the page where under (a) and (b),
degrees and sexual assault, that definition is
when you conmt for grievous bodily harmwhich is
defined in (g)(4) --

HON. HOLTZMAN: Ri ght.
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LT. COL.. MCGOVERN: -- and then (c) (1)
and B, causing bodily harm So when you're
| ooking at the statute itself rather than just
the definition, those are really the only two
I nstances - -

HON. HOLTZMAN: Right, but what |I'm
saying here too, is if you want to |l ook at the
definition of bodily harm --

LT. COL. MCGOVERN: But first degree
requires a sex act, so B, any person subject to
this subject who 1) commts a sexual act upon
anot her person by causing bodily harm It seens
to indicate there that it would require a sexua
act .

Now, if the charge of bodily harm was
sonet hi ng above and beyond that in addition to
the sex act, | think we've heard testinony that
bodi |y harm woul d not have to be additional
sexual conduct.

CHAIR JONES: Kelly, this is
i mportant. Could you take nme through that again?

What are you sayi ng?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

LT. COL.. MCGOVERN: |'m saying the
only provision we're really -- you all are really
considering right nowis for offense (b)(1)(b), a
sexual act upon anot her person by causing bodily
harmto that person is one way we can be accused
of a sexual assault, right?

So then you flip to the back to
substitute the definition of bodily harminto
(1)(b), a sexual act upon another person by
causi ng an offensive touching no matter how
slight to that person.

CHAI R JONES: Thank you, | got it.

BRIG CGEN. SCHVWENK: So | think this
i s anot her exanple of the desire to keep away
fromthe consent issue, so they do in a
roundabout. So you have the sex act, then you
have bodily harm right? So now we have bodily
harm which is what? It's the sex act. |t can
be no nore than the sex act.

So what does this definition give us?
One thing, offensive. It's the only thing it

gives us. So not any sex act is a crinme, but if
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it cones down to bodily harm it's an offensive
sex act. So it's another way to get by consent
wi t hout saying the word consent.

M5. W NE-BANKS: But it doesn't
i ncl ude consent, because the definition in -- it
goes on beyond --

BRIG GCEN. SCHVENK: Right, but it
says including --

M5. W NE- BANKS: -- offensive
t ouchi ng, including any non-consensual .

BRI G CEN. SCHWENK: I ncluding any
non- consensual .

MS. W NE- BANKS: Right.

BRIG GEN. SCHWENK: So offensive is
broader than non-consensual, and it's sonething -
- but it's still got to be offensive. So that's
what makes (b)(1)(b) crinme is the offensive.
That's all that's there. So we al nbst could say,
"conmmts a sexual act upon another person --

(Si nul t aneous speaki ng.)

BRIG CEN. SCHWENK: --- by an

of fensive, you know. | nean, it's a roundabout
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mess. So | think working group ought to | ook at
it and ook at howis a clear way to say that?

And |'d like to get rid of bodily harm
because when you | ook at grievous bodily harm
because I'mslow, | thought it would start with
bodily harmthat is grievous, and that's not what
grievous neant. Instead it goes conpletely -- it
doesn't even nention bodily harm

So if we could nake it sinpler and
clearer in, you know, some working group, make it
sinpler and clearer and then get rid of the
bodily harm then we could just |eave grievous
bodily harmwhich | think is fine the way it's
def i ned.

CHAIR JONES: Before we can assign
this to a working group, which we'll do at the
end of this nmeeting, does anyone want to nake any
ot her comments? Yes?

M5. KEPROS: Well, the only question
| guess | have -- obviously |I love that idea --

i s what behavi or would we want to capture?

BRIG GEN. SCHWENK: Then | want to
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change what | --

M5. KEPROS: But | wonder what
behavi or you want to crimnalize beyond non-
consensual sex touching? Because | don't know
what of fensive neans, and so --

HON. HOLTZMAN:  You mi ght not need to.
| nean, if someone took a really hard look at it,
you might not need -- this mght just be the
si npl e, non-consensual sexual contact.

M5. KEPROS: Well and that's what |'ve
been --- and | just want to nmake sure there isn't
a gap here that I'm you know, |I'm
msinterpreting this or there's sonme ot her
behavi or that, you know, that other people think
we need to describe in this.

LT. CO.. HINES: Judge, | think one
ni ce takeaway that was -- Lt. Col. Pickands and
Maj or Rosenow both in their materials at four and
seven, | think they went into this.

Their answer to this was sonetines
when you have a fact scenario, that they like to

have the bodily harm scenari o, because when there
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is the victi mwho wakes up and doesn't really
renenber anythi ng beyond the offensive act, if
any, she knows -- she can tell that someone's had
sexual intercourse with her, but she really can't
tell investigators anything el se.

That allows, according to Lt. Col.
Pi ckands and Maj or Rosenow, the governnent can
proceed and just charge that offensive touching,
or that sex act or contact as the bodily harm

So | woul d just suggest that 