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P-ROCE-EDI-NGS
(8:45 a.m)

CHAI R HOLTZMAN:  Good nor ni ng,
everyone to the Novenber neeting of the
Judi ci al Proceedi ngs Panel. Four nenbers of
the panel are here today. Admral Pat Tracey
will be joining us by phone, when she is able.
Oh, she's on the phone now. Sorry.

Today's neeting is being
transcri bed and al so video recorded by Arny
Tel evision. Transcripts and the link to the
video record of this neeting will be posted on
the JPP website.

Judi ci al Proceedi ngs Panel was
created by the National Defense Authorization
Act of 2013. CQur mandate is to conduct an
i ndependent revi ew and assessnent of judici al
proceedi ng conducted under the Uniform Code of
Mlitary Justice, involving adult sexual
assault and rel ated of fense since the nost
recent anmendments to Article 120 of the UCMI

in 2012.
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The agenda for today's neeting
focuses on the Panel's responsibilities to
echo the inplenentation and effect of the
Special Victinms' Counsel or SVC Prograns
established by each of the mlitary services
in 2013.

In this norning's first section,
we will hear an overview about the
i mpl enentation of the mlitary's SVC prograns
and how t hese prograns conpare to prograns and
services available in civilian jurisdictions.
Since nost civilian jurisdictions don't even
have these prograns, that will be an
i nteresting conparison to nake.

The presenters will help us
identify | egal and practical issues involved
in representing victins of sexual assault and
in determ ning how these victins receive
i nformati on about these cases.

Next, we will hear fromthe SVC
Program managers from each of the mlitary

services. They will provide infornmation about

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t he organi zation of their prograns, how
counsel are selected and trained to Service
SVCs, and the practical issues they are
addressing in their prograns.

Then, we will hear from i ndi vi dual
SVCs fromeach of the mlitary services about
their experiences in representing victins of
sexual assault crines.

Fol Il owi ng our |unch break, M.
Stone will share with us information and his
observations fromthe Special Victinms' Counsel
trai ning course he attended in August at the
Arny JAG School in Charlottesville, Virginia.
Hs trip report was distributed to nenbers of
the panel and is al so posted on today's
neeti ng page on the JPP website.

The remai nder of the afternoon
agenda wi Il include sessions with mlitary
i nvestigators, defense counsel, and tri al
counsel to hear their insights about the
Special Victinms' Counsel Prograns. W are

grateful to each of themfor comng to speak
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with us and sharing their inpressions of how
the SVC Prograns have affected their work.

Each public neeting of the
Judi ci al Proceedi ngs Panel includes tine to
recei ve comrents and input fromthe public.
The panel did not receive any requests from
the public to appear at today's neeting.

Al'l the materials received by
menbers for today's neeting and previous
neetings are avail able on the JPP website,
which is jpp.whs. ml.

Thanks very much for your
attention and | believe we are ready to hear
fromour first panel of presenters.

Good norni ng and wel cone. CQur
first panel this norning to tal k about
Victims' Counsel and Victim Access to
Information will be Lieutenant Col onel Ryan
Qakl ey, who is the Deputy Director of Legal
Policy, Ofice of the Under Secretary of
Def ense for Personnel and Readi ness; M. Meg

Garvin, Executive Director, National Crine
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Victins' Law Institute, NCVLI and veteran,
with bruises to show, of the response panel.
Very glad to see you, Meg. Thank you for your
willingness to help out again. And M chael
Andrews, the Project Director and Managi ng
Attorney, District of Colunbia Crinme Victins'
Resource Center

W will start with Lieutenant
Col onel Ryan Qakl ey.

LT. COL. QAKLEY: Well, thank you
m'am We greatly appreciate the opportunity
to brief the panel on these inportant issues
and our shared role of ensuring that victinms,
particularly victinms of assault, understand
their rights, receive the information they are
entitled to, and that their needs are net.

My office is responsible for the
Department of Defense's Victimand Wtness
Assi stance Policy and | will provide a brief
update today on the key policy devel opnents in
this area.

Over the past 20 years, the
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Departnment has strived to protect the rights
of victimand w tnesses, strengthening
cooperation during all stages of the mlitary
justice process, while mtigating the
physi cal, psychol ogi cal, and fi nanci al
har dshi ps, relying on a nulti-disciplinary
col | aborative approach.

This began with our Victim Wtness
Assi stance Progranms, or VAP, | ocated
wor | dwi de, and is expanded to a network of
avai |l abl e support to include sexual assault
response coordinators, victimadvocates, |egal
assi stance attorneys, special prosecutors, and
now special victinms' counsel and victins'
| egal counsel

As the panel is aware, there have
been significant changes in the past year with
t he establishnent of victimcounsel prograns,
the inplenentation of the Special Victim
Capability, the enactment of Article 6(b)
Uni form Code of MIlitary Justice to expand on

victinms' rights.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Currently, the Departnment is in
the final stages of a mmjor revision of our
vi cti massi stance policy, which will be
publ i shed as a new conbi ned i ssuance, DoD
I nstruction 1030.02, Victimand Wtness
Assi stance. W contenplate that this revised
instruction will include a section addressing
Special Victims' Counsel and Victins' Legal
Counsel, reflecting the key legislative
provi si ons.

We | ook forward to the imm nent
publication of the draft instruction in the
Federal Register and receiving public
comments, as well as the recommendati ons of
the panel. W wll provide the panel with the
Federal Register notice as soon as it is
publ i shed.

All victinms of crine, under the
UCMJ, have the right to reasonabl e, accurate,
and tinely information fromparties to a case
at key stages of the court-martial process.

We have established uniform procedures and

Neal R. Gross and Co., Inc.
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standard forns to ensure victins and w tnesses
are provided with witten infornmati on about
their rights, support services, and key points
of contact as soon as they are identified and
t hroughout the investigation, trial,
conviction, confinenment, post-trial, and
appeal .

Victinms' counsel, in particular,
provide holistic |legal services ranging from
advising victins on all aspects of the
mlitary justice system ensuring their
privacy rights are protected, as well as
providing traditional |egal assistance. By
statute, the designation, certification, and
training of victinms' counsel in providing
| egal assistance to a covered victimis a
service function, as are the devel opnent of
specific programresponsibilities,
supervi si on, gui dance, standards, rules of
practi ce and procedures.

Under their Article 6 inspection

authority, the Mlitary Departnments' Judge
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Advocate Generals and the Staff Judge Advocate
to the Commandant of the Marine Corps ensure
that SVCs and VLCs are able to provide

i ndependent, zeal ous, and effective | egal
representation to enpower victins and build
resiliency.

As these progranms continue to
mature, we are greatly encouraged to hear of
the significant inter-service cooperation and
col | aboration through regul ar neetings, joint
trai ning, and sharing of best practices and
subj ect matter experts, such as those before
me today.

Al ready, there is evidence that
Victinms' Counsel may have a very positive
i mpact in helping victins have a voi ce,
understand the mlitary justice system and
exercise their rights. The end result, we
believe, is a stronger, vibrant, and
i ntegrated support service for all victins.

And | will be happy to take your

guestions at the appropriate time. Thank you.
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CHAI R HOLTZMAN: Thank you very
much, Lieutenant Col onel QCakl ey.

Next we hear from Meg Garvin.
Good norning, Ms. Garvin. Thank you very much
for com ng.

M5. GARVIN. Good norning. Thank

you for having me. |I'mvery excited to be
here. | wll keep ny opening coments very
brief. As was already noted, I amthe

Director for National Crine Victins' Law
Institute and al so a Professor of Law at Lew s
& Clark Law School. Those positions | have
hel d since 2003.

And as the Chair noted, part of
today's discussion is a conparative nonent
between the mlitary and the civilian. | have
been doi ng the equival ent of SVC work in the
civilian world since 2003 when | noved to the
National Crinme Victinms' Law Institute and
hel ped | aunch what was known as the Nati onal
Denonstration Project of Legal Services for

Victimof Crine in the civilian system in
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whi ch we were funded by the Departnent of
Justice to establish clinical progranms, and we
established 12 clinics around the country to
provi de |l egal services to victins of crinme in
states and federal trial and appellate courts.

And that background, | believe,
is, in part, why | was invited back in 2011
and 2012 to participate with the Air Force as
they were first conceiving of the idea of
Special Victinms' Counsel and was invited in to
train at the very first SVC training program
i n Decenber of -- at the very beginning, prior
to its launch in January.

And during that tinme, what | wll
say is the training program between the first
trai ning programof the SVCs and the training
progranms now of the SVCs is |ight years apart.
| have had the privilege of continuing to work
with the Air Force, predom nately the Air
Force, although I have now worked with every
branch of the mlitary with their SVC or

equi val ent programto train them And the

Neal R. Gross and Co., Inc.
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| ight year of difference is both in content
and quality of the execution of those training
prograns, as well as the |l awers thensel ves.

The | awyers who are standing in
the positions of SVCs in all the branches are
really quite astounding. | have worked with
Liz doing this work in civilian and mlitary
capacities. And what | witness in the
mlitary's SVC Programis top notch | aweri ng
that comes out of sone very significant
training. Again, the experience | have is
predom nately with the Air Force and what |
witness is generally a four- to five-day
training that is pretty intensive, both in
terms of process, learning the rules of how an
SVC programis supposed to operate, what their
ethics are, and then into the practical skills
of howto do it, including execution of
hypot heti cal s and rol e-pl ayi ng.

And | understand that | am goi ng
to have an opportunity to participate in a

child victimrepresentation training that is
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happeni ng in January, but | have not yet
witnessed that. | will say that the trainings
that seemto be the best and execute the best
for the SVC Program as | have witnessed it,
are those that are multi-day and i ncl ude
practical skills and are very intensive from
a | awyer perspective.

| have participated in sone
branches where it is a general victim
readi ness training. That includes |awers,
advocates, and investigative agencies. And |
think those are excellent also, but when you
are trying to train |lawers, | think having a
focused training on legal and litigation
skills is really critical.

What | have w tnessed during those
trainings and in nmy experience working on
cases with SVC and with civilian | awers
wor ki ng on victins' rights issues is that
access to information is anong the nost
critical conponents of protecting victins'

rights that exist. Everyone in this system

Neal R. Gross and Co., Inc.
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has to have access to simlar, if not

equi val ent information throughout the crim nal
i nvestigation and prosecution, and then post-
conviction. And the reason that has to happen
is both the | awyer who is representing the
victimand the victimneed to know what is
happening in the roomthat everyone el se
knows. A lawyer sinply cannot counsel a
victimon the best course of advocacy --
excuse nme -- the best course of action if they
are deni ed access to information about what is
happeni ng i n proceedi ngs.

And a victimcannot know ngly and
voluntarily assert or know ngly and
voluntarily waive rights if they don't know
the scope of what is being discussed in a
proceedi ng or is about to be discussed.

So, the right to information has
to be interpreted as sonething nore than those
nonents when it explicitly says right to
information. It has to be interpreted and

afforded to victins to know, basically, the

Neal R. Gross and Co., Inc.
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scope of what is happening in proceedi ngs.
And in the civilian world, this is where we
have been noving. In the mlitary world, |
see that at |east a handful of the branches
have formally issued nenbs on how to ensure
that victins have access to information. |
haven't reviewed all of those and | would
defer. But | hope that is the direction we
are noving is to ensure that victins have
access to all of the information, unless there
is a reason not to give it, such the
presunption has shifted to give it unless you
can articulate a reason not to, rather than
the other way around, which is a burden on the
victim

So, | will stop there. | amvery,
very excited to be here today and | have to
say, as | said, | have been doing this work
since 2003 and three years ago when | started
to work with the mlitary on this, | thought
| had a lot to share with the mlitary. Now,

| will say the mlitary has a lot to share
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with the civilian world.

CHAI R HOLTZMAN: Thank you very
much, Ms. Garvin, for your testinony and for
your assistance to the governnent.

The third presenter will be M.

M chael Andrews. M. Andrews, sir, thank you
very much for con ng.

MR. ANDREWS: Thank you very nuch
Thank you to the panel, obviously very
di stingui shed panel before ne. And |ike Mg,
| amgoing to try to keep ny remarks short.

But by way of introduction, again,
ny nane is Mke Andrews and for the |ast five
years | have been the Program Manager for the
D.C. Crine Victinms' Resource Center. The D.C
Crime Victins' Resource Center is the only
pro-bono, non-profit clinic in D.C that
provi des effective pro-bono | egal
representation and the assertion of crine
victinms' rights for all victins.

By way of background, | have

handl ed hundreds of cases, both as a federal,

Neal R. Gross and Co., Inc.
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state, and tribal prosecutor, as well as a
crimnal defense attorney in ny previous
years, and also as a judge, a tribal court
judge in southern Arizona.

| would also want to just briefly
step back and obvi ously thank, not only your
panel , but al so your support staff by the way.
| have been engaged with them for the |ast
coupl e of weeks and I would remss if | didn't
at least thank themfor their hard work for
this as well.

One thing | am honored to be part
of what | woul d probably characterize as
continui ng di al ogue regardi ng victi ns,
specifically, access to information. This
issue | amall too familiar with as ny role as
Program Manager with the D.C. Crine Victins'
Resource Center and the inportance of access
of information. And, as Meg nentioned, in
terms of representation, whether as an SVC or
a licensed practicing attorney representing

clients, you need to have that same access to

Neal R. Gross and Co., Inc.
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information to represent your client, as we
menti oned, zealously. How else are we going
to counsel our clients if we don't have the
same access to information as all of the
parti es that have been licensed to practice
before the tribunal?

O her issues that are al so
i nportant that go along with that access to
information is privacy and transparency, which
is real crucial.

Let me just offer a couple issues
that | hope that we can continue to dial ogue
this norning. As Meg nentioned earlier, the
sane access to infornmation, how crucial that
I S.

The second, which corresponds wth
that is information that is received should
not be filtered by a third party. That has
been one of ny sem nal argunents that | have
made in court successfully. And that is, that
i nformation should not be watered down after

it has been | ooked at by three or four

Neal R. Gross and Co., Inc.
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different people. |If you are a |icensed
menber of the bar, you have a client, you need
to have that same access to informati on as any
other licensed attorney, and that includes

def ense attorneys as well.

Here are just a couple of issues
that | hope we continue to talk about this
norning. And again, | appreciate your
opportunity and | |look forward to your
guestions. Thank you.

CHAI R HOLTZMAN: Thank you very
much for your presentation.

W will begin with M. Taylor.

MR. TAYLOR  Good norning and
thanks to all of you for being here today. |
want to ask you first, Col onel QGakley, what
ki nd of nmechanisns are in place within OSD for
t he sharing of best practices regardi ng SVC
i nf ormati on?

LT. COL. OAKLEY: Yes, sir. As
far as best practices, there are several

different forns that can take place. First of

Neal R. Gross and Co., Inc.
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all you have, for mlitary justice, there is
the Joint Service Commttee on Mlitary
Justice, or what we call the JSC, which can
share particularly nore changes to the Manua
for Courts-Martial and the Rules for Court-
Martial. And there is an annual review that
i s conducted by the comrittee and the
opportunity for public conment.

A new forumthat was recently
established is the Departnent of Defense's
Vi ctim Assi stance Leadership Council. And
that actually brings together the general
of ficers and seni or executive service nenbers
fromQOSD, as well as the Services at Nationa
GQuard Bureau for the specific VWAP or Victim
Wtness Assistance Prograns, the Sexual
Assault Response Coordi nator and the SAPR
Program as well as Mlitary Equal Qpportunity
and the Fam |y Advocacy Program which
over sees donestic violence and child abuse and
negl ect .

And so this new forum which
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attended the very first nmeeting for, is
specifically that |ooks at, is |ooking at
ensuring victimassi stance personnel neet
basi ¢ standards of conpetency, ethics, and
have foundati onal prograns in place and, al so,
that they can share best practices.

MR. TAYLOR That is a very
| npressive answer to a question that | really
was | ooking for nore of a granul ar response
to. And that is, having been in the Pentagon
nyself for 27 years, | know that if you have
periodi ¢ needs anong SESs and general officer,
everybody gets ready for that need. But ny
guestion is, is there some forumthat convenes
on a quarterly, nonthly, regular basis of the
service chiefs who are responsible for the SVC
programto really share on a real-tine basis,
as opposed to a periodic basis what is
happening in their prograns?

LT. COL. OAKLEY: Wwell, sir,
t hi nk t he program nanagers, who will be

speaking after ne, will be able to provide
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nore granular detail. But what | can say is
| amwell aware that the program chiefs do
neet frequently through Judge Effron's
Mlitary Justice Review Goup. There are
neetings that take place every six weeks and
t hey cover specific topics and they can share
practices and procedures.

Additionally, there are regul ar
i nformal and formal contacts that take pl ace,
along with shared trai ning and sharing of
subj ect nmatter experts. So, we believe that
the service-level, again, is particularly
ongoi ng and very i npressive coordination.

MR. TAYLOR  (Ckay, thank you.

Ms. Garvin, | would be interested
to know what kinds of measures civilian
jurisdictions that have SVC prograns have
adopted in order to gauge the effectiveness of
t heir individual prograns?

M5. GARVIN. So, let ne just
clarify a couple of things that are enbedded

i n your question.
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So, no civiian, no states or
counties or governnental entities have put in
pl ace the equival ent of an SVC program They
have been stand-al one non-profits that have
been funded through federal grants to do | egal
wor k. Those grants have generally conme from
the Ofice for Victins of Crinme, often through
ny organi zati on sub-granting, but sone
directly through the Ofice for Victins of
Crinme, and then sonme through the Ofice on
Vi ol ence Agai nst Wonen, have had a conponent
of legal services in the crimnal case.

Each of those grants comes with
eval uati ve nechani sns that you have to have to
report back to the funder, that is to the
Department of Justice, generally speaking
along the lines of client satisfaction. And
t hen there has been, there were two studies
done on the denonstration project, the project
| nmentioned where the 12 entities were under,
done by the National Institute of Justice, two

parts of the same studies, to talk about their
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effectiveness with regard to whet her they were
havi ng i npact on the judiciaries and ot her
system actors' perception of victins,
perception of victins' rights, and inpact of
the project as a whol e.

NIJ issued the first of those a
coupl e of years ago. The second was issued,
| believe, just last year. And so, those
exi st.

G her than that, | think data
collection in the civilian world has been | ess
than ideal, from an eval uative perspective of
t he i npact of these systens and we are |eft
wth client satisfaction al one, which has been
equivalent to the mlitary, which is quite
high client satisfaction. But beyond that,

t he eval uative nmechani snms haven't exi st ed.

MR, TAYLOR Well, if you were to
design a systemthat had nore data coll ected,
what sort of data would you collect?

MS5. GARVIN. Well, first the

apol ogy to anyone in the back that has to
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29

coll ect data for nmy answer --

(Laughter.)

M5. GARVIN. -- because | know
data col |l ection can be quite burdensone.

And | do think, | know the
mlitary, various branches have reached out to
us to see what tools we use and | know t hey
have solicited quite a bit of information from
expert evaluators on this, which | am
certainly not. But the starting point for any
evaluation is what are you trying to study.
And client satisfaction and victim
satisfaction certainly is one not sinply to
see if victins are satisfied per say, but what
we know fromtrauma, from neurobiol ogy of
trauma is that in the studies of systens and
partici pation of procedural justice is when
peopl e see a system as transparent and see
t hensel ves participating in it and having a
voice init, they are nore satisfied with a
systemand will continue to participate in it

and transparency matters.
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So, | would be doing sonme | evel of
client satisfaction with the victinms. | would
al so be | ooking at other systemactors to see
what they are assessing. |, to be very blunt,
woul d not be assessing outcones of cases. |
think that is irrelevant to an anal ysis of

whet her the systemis achieving procedural

justi ce.

MR, TAYLOR  Thank you. Madam
Chair, | am concl uded.

CHAI R HOLTZMAN: Thank you. Judge
Jones?

JUDGE JONES: | wonder if either
you, Col onel OCakl ey, or maybe you, M. Garvin,
or M. Andrews, could explain to me how t he
docketing is done in a mlitary crimnal
justice system | nean in the civilian world,
when papers are provided to the judge, they go
on the record. Now, there nay be sone
occasi onal sealing but, generally speaking,
anyone can obtain access. And | don't know

how the mlitary crimnal justice system
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31

works. |Is there no docket that is avail abl e?

LT. CO.. QAKLEY: | can say this
fromthe Air Force perspective, na'am

JUDGE JONES: Sure.

LT. CO.. OAKLEY: W in fact have
a website where there is informati on about the
court-martial and the charges. Information
may be under the Privacy Act or if it nentions
a victims nane or things like that, will be
redacted fromthat information. But again,
and we also work with Public Affairs to
provide information as well.

But | think, | believe that there
may be sone differences between the services,
so | would just speak to the Air Force.

JUDGE JONES: Well, | nean are
witten notions not made, or if one was, would
it show up on the website?

LT. COL. QAKLEY: |'m not aware of
that, ma'am | would have to check further.

M5. GARVIN. And if | may?

JUDGE JONES: Sure, thank you.

Neal R. Gross and Co., Inc.
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M5. GARVIN. | would defer to the
SVCs who speak | ater today and to the heads of
the prograns. | do know that we can get
access to certain -- because ny organization
has worked in sonme of the mlitary cases, we
can get access to certain pleadings, if they
aren't redacted. The right to information
that at least | was referencing and the
experience that we have had in the civilian as
well as with some mlitary cases is tineliness
of access to certain notions that are fil ed.
Are those automatically served on counsel for
the victimor do they have to wait until they
are provided through governnent, through trial
counsel ? Because tineliness of receipt of
notion practice goes to your preparation for
hearings. So, even if you could pull it down
yourself, if you never knew it was filed, that
woul d be problematic or if you are waiting for
trial counsel to hand it to you in order to
pr epare.

But then conpl enmentary and
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suppl enental to that, there is a |ot of
information that is not in public filings?
So, for instance, the | aw enforcenent reports
and ot her pieces of information |ike that.

JUDGE JONES: We don't have public
filings in the civilian world, either.

M5. GARVIN. Correct, so you have
to ask for themin the civilian world, which
is the practice that we do in the civilian
worl d. And then, depending on your
jurisdiction, you are either left at the whim
of the | aw enforcenent agency that happens to
be there, your relationship with that agency,
are they going to turn it over or not. And
then in some jurisdictions, it is explicit
that you get it and in sone we have had to
litigate to show that victinms' rights allow
you to get it.

JUDGE JONES: Ckay. Well, 1 can
certainly wait to hear from another panel with
respect to exactly if there is a docket and

how it works in the mlitary justice system
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34

| guess the question | have for

you, Colonel, and you will tell nme if you are

the wong person to ask, but it does say under

Secretary of Defense for Personnel, this nust

available in the mlitary justice system

be another drain on the nunbers of |awers

creating this Special Victins' Counsel. Are

we going to be able to keep it going?
LT. COL. OAKLEY: Well, ma'am
t he Services have the supervisory

rel ati onshi ps and oversee the Prograns, |

as

woul d defer that specific answer. But | wll

say what | see, fromny perspective, as a

positive, is the fact that we have and al

net

of

t he above approach for victins, rather than a

one-size-fits-all. And what that allows is

t heir needs and based on the support that

vi ctims now have the opportunity, based on

S

required, to consult with a victimadvocate

and a | egal assistance counsel, a victins'

counsel, also, to consult with the trial
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counsel but to go ahead and they are not
limted in the services that they have.

So, the broader question of
support, again, | would defer that to the
Servi ces because they are providing the boots-
on-t he-ground support. But, again, in ny
perspective, | viewit as a positive that
victinms have a broad range of services for a
| ot of help.

JUDGE JONES: Thank you.

CHAIR HOLTZMAN: M. Stone.

MR. STONE: Thank you. First, |
woul d i ke to ask the panel nenbers, starting
wi th Li eutenant Col onel QGakley, to comment on,
since this is one of the topics today, victim
access to information, specifically with
respect to why the Privacy Act keeps getting
mentioned? | didn't think in a crimnal case,
anywhere in the country, the Privacy Act ever
requi red a docunent to be redacted. And yet,
| have repeatedly heard, as a justification

for not giving access to victins, the terns

Neal R. Gross and Co., Inc.

35

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

36

about the Privacy Act.

Coul d you tell nme, if you could,
what section of the Privacy Act you are
referring to and if you have sone |ega
opi nion that you are relying on that says the
Privacy Act |limts the mlitary from giving
full access to their information to victins?

LT. COL. OAKLEY: Sir, | think
that, in this case, the release of information
requires, again, effective working
rel ati onshi ps between Mlitary Justice Trial
Counsel and the Victins' Counsel.

On the particulars here, there is
a Departnent of Defense directive, which | can
get the exact nunber for you but | believe it
i's 5400.07, but I will check on that, but
there are directives on both the Privacy Act
and the Freedom of Information Act Program

My understanding is, again, if you
have information, if it -- because in some of
t he paperwork you nmay have Social Security

nunbers, you may have addresses, or other
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information. So, | believe that is what th
i s addressing.

Again, | amnot handling these
cases at the installation level, so | would
defer to the practitioners on the specific
i ssues. But that is, typically, where ther
is information that is redacted is ny
understanding. It is of a third party and
is that personal identifiable information.

MR, STONE: So, other than

you are telling ne you don't think there is

any ot her separate Privacy or Freedom of

I nformati on Act reason not to provide

docunents to victinms and victinms' counsel ?
LT. COL. OQAKLEY: At this point

am happy to take any issues back further.

Privacy Act and FO A are not in ny or wthi

our office's particular purview But, and

address specific policies.

MR, STONE: Ckay, then |

Neal R. Gross and Co., Inc.
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38

appreciate if it is anything beyond the, what
we call, the PIl, personal identifying
information, | would appreciate if you woul d
suppl enent and get back to us with what those
exceptions are. Because | keep hearing, both
orally and in docunents, the Privacy Act and
t he Freedom of Information being referred to
as a reason not to distribute documents and,
frankly, | am sonewhat puzzl ed.

The second question -- well, |
shoul d ask if any of the other panel nenbers
want to comment on that before | nove on to
t he second question | had.

M5. GARVIN: | will be interested
in the answer that is eventually submtted.

MR. STONE: The second question |
had really arises out of the, as was
mentioned, | was invited to attend training
for a new class of Special Victins' Counsel,
which | did attend, and it arises out of that
experience. And the question really is before

there was the anmendnent to Article 6(b) and
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t he decision by the Services to | aunch the
Special Victinms' Counsel Prograns in the
various services, if they don't call them SVC,
| understand that, there were Sexual Assault
Response Coordi nators, there were Victim
Advocat es, there were Legal Assistance
Attorneys and Special Victins' Prosecutors, as
you nentioned in your statenment. And |
understood that those people were providing
| egal advice to victins, explaining the
courtroom procedures to them counseling them
and in the 412 and 513 hearings, Article,
t hose hearings, the Special Victins'
Prosecutors were taking the position,
typically, of what the victins were interested
i n seeing what they were having done as their
counsel

So, what | amsort of, frankly,
vague on, is what exactly the Special Victins'
Counsel Program all of these new attorneys
are adding to the m x and why -- and | guess

| have got to ask you. What is different that
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Is being provided to victins now, in fact,

t han was provi ded before these changes?
Because | am havi ng troubl e know ng exactly
what it is.

LT. COL. OAKLEY: Yes, sir. The
key difference is the fact that with the
Victinms' Counsel, there is an attorney-client
rel ati onship with the judge advocate and with
the victim There is just one client. And
for a trial counsel, your client is the United
States, it is the Governnent and the Servi ce.

Many tines, as you nentioned, sir,
there is an overlap there because, again, as
t he prosecutor, you are seeking to acconplish
justice. But there could be privacy issues,
where the trial counsel wants to go forward on
a particular issue and the victimhas privacy
interests. The victimmay wi sh to participate
or may not wi sh to participate.

So, based on, again, in order to
provi de i ndependent zeal ous representation for

the victins, Special Victinms' Counsel and
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Victinms' Legal Counsel can performthat role.
| think another inportant point that the
program managers can address as well is the
fact that it is not just mlitary justice.
There are a range of issues, particularly with
| egal assi stance, in having soneone that the
victimcan rely on to help with those issues
and be their attorney, in addition to help
expl ai ning the process and represent their
rights, personally, | believe is inportant.

MR, STONE: Well, explain them
their rights and help themwth the process is
what the VictimAdvocates certainly were
capabl e of doing. Legal Assistance Attorneys,
the role that you are outlining is different,
the fact that there is an attorney-client
privilege and that that is also an out of
court item | amjust wondering if there is
any in court role that you think is different
than the Special Victins' Counsel are
provi di ng?

The reason | say that is, if you

Neal R. Gross and Co., Inc.
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| ook at the civilian world and | just say this
because | am not sure that that is your
expertise, the civilian world, 42 United

St ates Code 10607 for decades has provided
victimse with | egal services outside of the
courtroom

In 2004, the Congress passed 18
United States Code 3771, which provided
victinmse with the right to be told that they
coul d have an attorney and that attorney could
provi de services to themin the courtroomto
t he j udge.

Article 6(b), which was enacted
about a year ago, is very closely patterned on
18 USC 3771 because the services were already
providing victinms' services outside the
courtroom the way civilian victins had under
t hose ot her prograns.

And | amtrying to understand how
Article 6(b), which is patterned on the in-
court provision of services by victins'

attorneys to victinms, howthat is being
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effectuated in court in the mlitary services.
And | think that is part of where this issue
about access to information comes in. |If

t hose Special Victinms' Counsel aren't getting
to see the full docket, if they are not
getting services, pleadings on them if they
are not being allowed by many mlitary judges
to speak in the courtroom then | don't
understand how the mlitary is enbracing the
courtroomrole that Article 6(b) seens to have
provided just the way in the civilian world
3771. That is why | asked the question.

And so while | understand it may
provi de an out of court attorney-client
privilege, it is the in-court role that I am
trying to hear about, so | can understand the
difference now in court. There were always
412 and 513 hearings. So, clearly, there were
attorneys who were defending the decision not
to release that material. |I'mtrying to see
what other, in addition to that, what other

new i n-court role Special Victins' Counsel
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have, if you can tell nme what that is?

LT. CO.. OAKLEY: | think in the
nore granul ar detail, the program nmanagers are
comng after will provide. But | am aware,

again, there has been an inportant end quote
role that in all the Services that victins'
counsel have portrayed.

And ultimately, | think the val ue
of victins' counsel is neasured by the
feedback fromvictins. Just with the Ar
Force program 90 percent of victins were
extrenely satisfied with the services that
were provided; 99 percent when you include
those that were satisfied; and 97 percent of
victinms would reconmend to another victimthat
a victimcounsel would assist them

So, on the specifics, on in-court
representation, |I would again, | think the
program managers can provi de further
i nformation but, again, | think we are seeing
t he value and a unique role that is played

here by providing the attorney-client

Neal R. Gross and Co., Inc.

44

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

representation.

MR, STONE: Do you know what those
statistics are or were before you had the
Special Victinms' Counsel, in terns of whether
the victinse were 99 and 97 percent happy with
vi cti m assi stance advocates, the Victim
Advocat es and | egal assistance services? Do
you have nunbers to conpare those with before
we had an SVC progranf?

LT. COL.. OQAKLEY: | do not, sir.

MS. GARVIN. M. Stone, | do
happen to know the in-court -- | echo asking
t hose subsequent panels will be very val uabl e.

There is notion practice and
argunment happeni ng by SVCs in the courtroonmns.
So, there is a courtroom conponent. | won't
have the chance to be here |ater today, but |
woul d encourage this panel to ask sonme of the
practitioners what are the limtations on that
because | know that there are certain hearings
that there have been chall enges with the SVC

bei ng heard. They are being heard on notion
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practice in court, as far as | know, but there
have been sone |limtations. And the details
of those limtations mght be incredibly

i nformati ve because it is happeni ng but not,
per haps, as robustly or as often as at |east

I, inthe civilian world, would encourage.

But | don't know the details of the limts.

MR. STONE: Wuld you like to add
anyt hi ng?

MR. ANDREWS: Well, like | said, |
think we are well representative here with the
panels that are comng after us to talk
specifically on the SVC s role in the
courtroom

But | did want to nmention just one
other thing in passing and that is, in the
federal court systemin which | do practice,
there is a systemalready in place and that is
the ECF process. And | would ask that the
panel probably | ook towards that.

CHAI R HOLTZMAN:  Woul d you pl ease

explain what ECF is, for those of us who are
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not famliar?

MR. ANDREWS: Sure, ECF is the
el ectronic filing systemthat is utilized in
federal court, where all the pleadings are
sent through, they are uploaded in an
el ectroni c docunent and all the parties are
t hen notifi ed.

So, interns of filing notions,
getting served, it is a one-stop shop. And as
victinms' rights attorney, there is never an
i ssue whether or not | amgetting copied or
bei ng served on any type of pleadings and
not i ons.

In terms of ny crimnal work, in
terms of getting nmy witness statenments or
getting copies of police reports, that, too,
| routinely get access to.

And sonething M. Stone nentioned
about redacting of information, that is the
reason why | need to see that information, to
see if that information fromny client is

redacted. | can tell you how many times that
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you think that a sinple police report with ny
client's nane, date of birth, address has been
witten all over the police report and is
actually not redacted. And then we have a
right of privacy issue. That is the exact
reason why access to information is inportant
to victins' attorney, so we can obviously,
zeal ously represent our clients in that
capacity.

MR, STONE: Have Privacy Act or
Freedom of Information Act requirenents, in
any way interfered with the electronic filing
system or have they been | argely accommodat ed?

MR. ANDREWS: Largely
accomodated. And any Privacy Act or anything
in terms of a litigious nature, it is handled
in court. |If there's sone information that
sonmeone does not want to be sent outside the
parties and want to be sealed, we will have a
notion to discuss what information is going to
be rel eased and what information is not going

to be rel eased. But it is done in a tribuna
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manner, where everyone is going to have an
opportunity to be heard and it is not a third
party maki ng an i ndependent deci sion saying
you know what, you are not going to get it
this time or you are going to get it this
tinme.

CHAI R HOLTZMAN: May | just
interrupt for a second, M. Stone? | would
just like to understand. Are you speaki ng

fromthe point of view of the counsel for a

victin®

MR, STONE: | am

CHAI R HOLTZMAN:  Ckay.

MR STONE: | have no further
guesti ons.

CHAI R HOLTZMAN:. Ckay, thank you
very much

Just a few questions. In terns of
t he nunbers, Col onel Qakley, of Speci al
Victins' Counsel, are there sufficient nunbers
of Special Victims' Counsel to handle the

need?
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LT. COL. QAKLEY: Again, because
t he Services have the supervisory
responsibility, | believe that would be, the
guesti on woul d be appropriately addressed by
the next panel. As far as -- | think what |
have observed is that --

CHAI R HOLTZMAN: Does your office
have anything to do with determ ning the
nunber that is required?

LT. COL. OAKLEY: W do not set
the nunber, ma'am The prograns are overseen
by The Judge Advocates General and the Staff
Judge Advocates.

CHAI R HOLTZMAN: So, what is the
role of your office with regard to the
pr ogr anf?

LT. COL. OAKLEY: The role of our
office, mn'am is we oversee the victim
Wi t ness assi stance policy. And ensuring
victinms understand their rights and have
access to information, one of those conmponents

are SVC and VLGs.
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And so in revanping a policy, we
want to be sure that that is conprehensive.
But as far as the day-to-day oversight, as far
as policy datas and that, we are providing a
very broad | evel and the supervision and,
particularly, in the mlitary justice system
and | egal assistance mission, that is the
provi nce of the Services, nma'am

CHAI R HOLTZMAN: Ckay, so if |
wanted to find out who determ nes what nunber,
what the nunber of SVCs shoul d be, and who
det erm nes the nunber of -- and what the needs
are that have to be serviced, that is in the
Services. That is not centralized.

LT. COL. QAKLEY: Yes, nm'am
because each Service has its own program and
t hat program --

CHAI R HOLTZMAN: So what you are
saying to ne is that each Service deterni nes
what the need is inits Service and there is
no general standard of what need is going to

be addr essed.
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LT. COL. OQAKLEY: Yes, nm'am
That is nmy understandi ng.

CHAI R HOLTZMAN: Ckay, what about
t he sharing of best practices? You nmentioned
that you thought it was very broad but it
seened to ne that what you were tal king about
was a systemin which there would be a | ot of
best practices, not just with regard to | egal
counsel, victins' counsel. |Is that correct or
is there a systen? |s that sonmething -- maybe
| shoul d backtrack?

Is that sonmething your office is
i nvolved in determ ning whether there is a
proper sharing of best practices anong the
Special Victins' Counsel?

LT. COL. OAKLEY: No, ma'am W
are definitely part of the conversation and we
are glad to, again, provide any assistance
with the Services. But there is ongoing
conmuni cation - -

CHAI R HOLTZMAN: Does your office

have anything to do with the eval uation of the
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Special Victins' Progranf

LT. COL. QAKLEY: No, ma' am

CHAI R HOLTZMAN: Ckay, thank you
very much for your presence here.

Ms. Garvin, fromyour experience
in the civilian sector and your experience so
far in the mlitary sector, how would you
conpare the two systens? |s there sonething
that you saw in practice in the civilian
systemw th regard to Special Victinms' Counsel
that you are not seeing with regard to the
mlitary?

M5. GARVIN. So, going in that
direction, what exists in the civilian system
that is not as clear yet in the mlitary
systemis appellate standing and the device by
which to chall enge denial of a right or a
difference of interpretation of a right that
happens at the trial |evel. There have been
sone cases that have gone up, Kastenberg being
the first one, which was a rape shield case

that went up prior to the NDAA extending the
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rest of the rights to victins. That, |
understand, is being worked out right now.

The civilian systemhas, in the
federal systemthat M. Andrews works in has
very clear appell ate gui dance on how you seek
an appeal of victinms' rights and it goes
t hrough mandanus review, clear rules on how
the appellate court is supposed to |look at it.

Several states have sim |l ar,
Oregon, California, Arizona, and Maryl and all
have explicit appellate nonents. M. Stone
coul d, of course, speak better to Maryl and
than | could. That is not yet clear in the
mlitary and | think that is, froman
outsider's perspective and the SVCs coul d say
differently, but I think that is a little
stifling to not know how, if you |lose at the
| ower level, to know what your path is so that
you can counsel effectively.

Simlarly, inthe civilian system
several jurisdictions have what are onbudsnen,

whi ch are where you conplain, file a
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conplaint, |like an adm nistrative conpl aint,

i f soneone isn't abiding by victins' rights.

My understanding is that the mlitary nay be
noving in that direction. And I, personally,
woul d not be recomrendi ng that direction. |

t hi nk enforcenent through appellate device is
a better route to go.

But that is the biggest
conparative nonent to | ook at the appellate,
the true enforcenent aspect of victins' rights
because ot herw se, you are left kind of in an
ad hoc world of who are the players in any
particul ar court-martial.

And when you | eave justice to be
at that |evel then you can't go above the
particul ar players in a court-martial, the
rights of everyone are di m nished. So, that
woul d be the piece of the civilian that |
woul d recommend that the mlitary continue to
| ook at and nmake sure to nmake explicit.

CHAI R HOLTZMAN:  That was

sonet hing that the Response Panel recommended
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as one of its recomendations. Isn't that
correct?

M5. GARVIN. That is correct.

CHAI R HOLTZMAN:  From your
per spective, what can you say about the
guality of the training progranms, if you have
an opi nion about that for the Special Victins'
Counsel ?

M5. GARVIN:. As | said at the
begi nning, | can speak nost coherently, |
guess, well you can judge if it is coherent.
| can speak froma position of know edge
nostly about the Air Force because | have been
wrapped into the Air Force, both curricul um
devel opnment to a small extent, but also | have
been at nunerous other trainings and had a
chance to observe beyond when | present. For
the Air Force, | think they have an excell ent
training programand | knew they invite in the
ot her branches whenever they have the capacity

to do so. It is a nmulti-day training, which

| think is critical because these SVCs need to
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know each ot her, devel op kind of a cohort so

they can start sharing best practices at the

ground |l evel. You know, what are you
litigating? What am| litigating? Wat are
we doi ng?

So, it is a nulti-day training
t hat i ncludes neurobiol ogy of traums,
practical skills, what is your relationship
with trial counsel and defense counsel, what
are your ethics, and not let's go through sone
scenari os.

That is an excellent training
nmet hodol ogy and | think they have executed on
it very well. Again, | can't speak as much to
t he ot her branches.

CHAIR HOLTZMAN. But from your
per spective, as someone who is very
experienced in this area, you have no
criticism adverse criticismof the Air Force
trai ni ng program

M5. GARVIN. | do not. Not a

criticismbut a coment. | w sh they would
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have nore of it and include nore advanced
training for those SVCs that have been doi ng
it for a while. And they nay be doing that
and | amunaware of it and that m ght be
sonet hing to ask subsequent panels. Because
one of the things | think as this area of |aw
evol ves, you need constant training. You need
to -- | think you have to -- you know, this
isn't a stagnant area of law. You know

Kast enberg, the first case that went up,
changed t he | andscape for folks.

So, | think ny only question -- it
is not a criticismor even a coonment. It is
a question. Wat is the advanced | evel of
training for those SVCs continuing on this
path? And | would imagine |ater panels could
answer that. | have not been wapped into
advanced training. Their basic training is
excel |l ent.

CHAI R HOLTZMAN: And in termnms of
sharing best practices, do you have any

famliarity with whatever systens that are in
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place now or is this an informal system or
what can you say about that issue?

M5. GARVIN. The pieces |I know
about is that they do have, and I will get the
words wong. Those in the mlitary can
correct ne. They have a shared drive of sone
sort in which they can share pl eadi ngs and
have a conversation with each other. The SVCs
can share an --

CHAI R HOLTZMAN.  Who is they? s
that just in the Air Force or is that service-
wide or is that DoD wi de?

M5. GARVIN. | do not know the
answer to that. So, that would be a question
for | ater panels.

| know that various SVCs al so go
to external trainings together, neaning 50
SVCs fromdifferent branches, so SVCs and the
equi val ents in other branches, came to our
training. NCBL is in Portland, Oregon. |
have been at trainings on violence agai nst

wonen, international training in Seattle and
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And they routinely seemto have neetings at
those trainings. So, they are receiving
knowl edge and then al so needing to share, |
t hi nk, best practices because it is a tine
when they are face-to-face. Those are sone
i nformal nmechani sns about. The fornal
mechani sns, | am not sure of.

CHAI R HOLTZMAN: Ckay. \Well,

t hank you very much really for your very
hel pful testinony this norning. Thank you.

M5. GARVIN. Thank you.

CHAI R HOLTZMAN. Are we ready f
our next panel ?

Are we ready to conmence?

MR, SPRANCE: Good nor ni ng,
everyone. M nane is Bill Sprance. | amt
Desi gnated Federal O ficial and, as you w |
note, this nmeeting is open.

CHAI R HOLTZMAN: Thank you. CQu
next panel is on service perspectives on

Special Victims' Counsel Prograns. W will
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have Col onel Janmes Robert MKee, U.S. Arny,
Program Manager, Special Victins' Counsel
Program Col onel Carol K. Joyce, U S. Marine
Corps, Ofice in Charge, Victinms' Lega
Counsel Organi zation; Captain Karen Fischer-
Anderson, U. S. Navy, Chief of Staff, Victins'
Legal Counsel; Lieutenant Col onel Andrea M
deCamara, U.S. Air Force, Chief, Special
Victins' Counsel Division; and Comrmander Ted
Fow es, U.S. Coast Guard, Chief, Ofice of
Special Victinms' Counsel.

Thank you very much, | adies and
gentl enen, for taking the tinme to share your
knowl edge and expertise and experience with
us.

W will start with Col onel Janes
Robert MKee. Welcone, again, to this panel.

COL. MC KEE: Madam Chair, thank
you for allowing ne to address you about the
Arny's Special Victins' Program | have been
honored to serve as Program Manager of the

Arny's program for the past year. Since
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addressing the RSP | ast year at this tine, the
Arny SVC Program has nmade trenmendous advances
but we still have a |long way to go.

When | was appointed to stand up
this program TJAGtold nme, and it is worth
reenphasi zing, "The crinme of sexual assault in
ny ranks is a threat to the Arny's ability to
mai ntai n readi ness. Sexual assault is a crinme
t hat degrades esprit de corps on the mnd's
noral e and destroys unit cohesion.

The Arny is entrusted with the
sons and the daughters of our nation to |ead,
care for, and mentor. W cannot allow the
poi son of sexual assault to infect our ranks.
We nust renenber that the Arny, we | ook out
for our fellow soldiers and famlies and we
take care of each other. \Wen one of our
contrades is threatened or injured, it affects
us all.

Wth the work that we have
acconpl i shed and continue to undertake, we can

make our Army even stronger."
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| have served since August 2013 as
the Arny's SVC Program Manager. As TJAG s
desi gnee, | speak for the Arny's SVC Program
and the officer primary responsible for its
policies and strategic operations.

The programresides in the Ofice
of the Judge Advocate General in cohesion with
t he Legal Assistance Policy Division under M.
John Mei xell, under the Director of Sol dier
and Fam |y Legal Services, M. Mortiner Shea.

W coordi nate aspects of the
program wi th ot her divisions of OTJAG the
Judge Advocate General's Legal Center and
School, Arny Gl, the SHARP program and
external governnent agencies. W are well
staffed and resourced. W allocate resources
to ensure that every victimof sexual assault
in the Arnmy has access to an SVC and that we
have the flexibility to make adjustnents to
ensure coverage as needed.

Qur m ssion statenent demands t hat

we provi de exceptional |egal representation
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and advice to victins of sexual assault. W
enpower victins by zeal ously advocating on
their behalf at adm nistrative and judici al
proceedi ngs. And we work with all the

st akehol ders to ensure a conprehensive
representation of victins' interest.

Qur goal is to deliver the finest
possi bl e | egal representation for speci al
victinms. Let ne update you on a progress
towards this goal.

A year ago, when we began the SVC
program we had 53 trained SVCs | ocated at 34
Arny installations. Today we have over 300
Arny counsel trained to serve as SVCs and 76
currently serve and support the active duty
f orce managenent requirenents.

We have served 1,434 clients,
conducted 7,995 client consultations,
acconpanied clients to 1,852 interviews and
pretrial neetings, nade 304 court-marti al
appear ances, conducted 330 post-tri al

counseling sessions, and filed three wits
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with the Arny Corps of Crimnal Appeals.

Along with the JAG school, we have
devel oped t hree week-1ong courses of
i nstructi on and have held five sessions,

t hrough whi ch have passed 366 trai ned and
certified potential SVCs not only fromthe
Arny but fromthe sister services.

Qur senior |eaders continue to
denonstrate to our young judge advocates the
i nportance of this SVC program At | ast
year's continuing CLE conference, our TJAG and
DJAG and our Sergeant Mjor of the Corps net
our SVCs in small group breakout sessions to
hear first-hand the practical aspects of
i mpl enenting the Program and to provide
val uabl e encour agenent .

The SVC program nanagers have
conducted on-site visits to nine
i nstal lations, including Fort Drum Fort
Bragg, Carson, and Bliss. Such oversight
ensures that the Programis fully functioning

at the installation |level, that our SVCs are
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bui l ding rel ati onshi ps with ot her
st akehol ders, such as SHARP, FAC, nedical and
i nvestigative agencies that play such an
i mportant role in taking care of victins.

Qur primary goal is to ensure the
i ndependence of the program Accordingly, we
have fully integrated our operations at the
installation level within the | egal system
structure. Qur SVCs work under the direct
supervi sion of the Chief of Legal Assistance,
whose historical and cultural mssionis to
hel p soldiers and fam |y nmenbers resol ve
personal | egal problens, even when that neans
taking a position contrary to the governnent's
posi tion.

The Arny believes that this is the
best organi zational nodel for our program W
are not a stovepi pe organi zation in which the
SVC reports directly to ne, to the Pentagon.
Rat her, | provide oversight technically,
adm ni strative, and for professional

responsi bility purposes, together with the
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Chi ef of Legal Assistance Policy D vision.
But for day-to-day operations, we take
advant age of the resources | egal assistance
and technical expertise, |eadership, and
mentorship that our installation chiefs of
| egal assistance provides. This nodel allows
our victimclients not only to receive SV
| egal assistance at the mlitary justice
process but also to rely on their attorney,
wi th whom the victimenjoys an attorney-client
rel ati onship for assistance and appropriate
representation in the various legal matters
t hat sexual assault victins often confront.
As Legal Assistance O ficers, our
SVCs have the expertise, local contacts, and
the face-to-face representation that our
clients prefer in an established support
structure to achieve optimal results for their
clients.
The SVC s primary duty is to
zeal ously represent the best interest of the

client. And in addition to requiring zeal ous
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representation, we insist that representation
nmust renmain i ndependent. Depending on a
particul ar case, that interest of the client
may converge or diverge fromthe Arnmy or the
U.S. Governnent but in every case, the SVC
advocates for a client without regard to any
particul ar interest.

W strive to give our attorneys a
broad range of tools, including the expertise
of other victimresources and stakehol ders.
The SVC s special area of responsibility is
ensuring that victinms understand his or her
rights and the duties within the mlitary
justice systemand is given the help and
advocacy necessary to advocate them But the
SVC al so coordinates with the Victi mWtness
Li ai son and Victi m Advocate to ensure that the
victimis informed and can access vari ous
victimrights and services, including
reporting options, mlitary VA benefits,
expedient transfers to other installations,

and mlitary or civilian protective orders, to
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nane a few. W have built a healthy, robust
SVC program staffed with enthusiastic and
commtted judge advocates. | amproud to
report that we are seeing the desired results
of the zeal ous representation of our clients.
We are building the necessary expertise in the
Arny to conbat sexual assault and we al so are
supporting the efforts of the other services.
As mentioned, we have i naugurated
a conprehensive SVC certification course for
practitioners. It includes SVC and client
participation. Qur next certification course
will be in May of 2015 and | would like to
invite you to attend and observe all of our
course for yourselves, to see for yourselves.
W al so have stood up annual CLE
conferences for practitioners and for
supervi sors and | am overwhel ned with the
success of these courses and the quality of
t he students who attained the synergy being
built within our conmunity.

We are proud to have |aunched in
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Sept enber this year a course concentrating on
the representation of child victins. W have
devel oped the course in conjunction with the
JAG School in Charlottesville and in
participation with Gundersen Heal th Systens,
whi ch presented this year's course.

W are | aunchi ng another course in
February of 2015, an in-house course that
i ncl udes professional responsibility, forensic
i nterview techni ques, preparing mnors for
court and notions practice for mnors.
Ensuring the SVC Program has the requisite
expertise and availability to perform
effective children advocacy i s anong ny
hi ghest priorities. W nust expend every
resource necessary, every bit of conpassion
and every ounce of concern to ensure that the
rights of children are protected and advanced
and that they have a chance to grow and thrive
free fromthe threat of use, violence, and
| oss of innocence. |In furtherance of this

charge, | am expl oring expandi ng our
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curriculumto include the devel opment of an
advanced representati on and advocacy course.

Throughout all of these efforts,
our academ c resources, and our grow ng
expertise, | will continue to rely on ny
col | eagues from our sister services, as well
as the external expertise of seasoned
professionals fromthe civilian bar, nedical,
and academ c communities. W nust ensure that
SVCs receive training that is current,
conprehensi ve, and of the highest quality.

W have devel oped prograns and
managenment with the Arny Reserve and the
Nati onal Guard. W have trained 81 Reserve
Conmponent SVCs, 75 who currently serve as SVCs
now. The Reserve Conponent is nmanaged by
full-time SVCs at their four Regional Support
Commands. The Chief Arny Reserve directed the
RSCs to provide and synchroni ze the support of
the SVC Program and victimassi stance on a
regional basis. In the Reserves, their SVC

functions is part of the OSJ offices or as
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part of the Legal Operations Detachnents.

We have learned a | ot as a new
programin the first year of existence. M
staff and | are always in close contact with
the SVCs in the field, including nonthly
regul ar webcasts between ny office and all
those in our practicing community. This helps
us share best practices, raises issues for
di scussions, and identifies problens. So,
| est you think we have sol ved our chall enges,
| et nme address one.

The SVCs have done a good job of
devel oping strong rel ationships with the trial
judiciary. W still experience different
treatnment by the individual judges in certain
situations, such as filing pre- or post-trial
notions in which the Governnment does not raise
or joinus in court in filing or arguing
petitions in the appellate courts. These
areas need standardi zation rules of practice,
which at TJAG s directions, we are working to

devel op and coordi nate.
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In the neantine, as issues have
arisen in individual courts-martial, our SVCs
have had occasion to file appeals, which have
been proved to be exciting in the practice of
| aw. The SVC Programrecently had its first
successful position before the Arny Corps of
Crimnal Appeals in which the court ruled that
j udges nust conduct the proper MR 513 review
prior to requiring the production of a
victims nental health records for an in-
camera review.

Per haps equal |y inportant was that
ACCA accepted a petition directly fromw thin
our community, thus recogni zing the unique
role of the SVC as a representative of a non-
party victim

In closing, | would like to stress
again that the SVC Programis just one aspect
of the Arny's conprehensive programto conbat
sexual assault, but it is an extrenely
i mportant one and one that | would like to say

(foreign | anguage spoken). W are the wards
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of victins.

Because of the enpowernent of the
SVC Program victinms know that regardl ess of
the outcone that the judicial or
adm ni strative process, our mlitary justice
system and administrative systens supports
t hem and gi ves themthe opportunity to be
heard and obtain justice. Through this
essential program our soldiers and famly
menbers know that we take their struggles
seriously. W are providing themthe tools to
be resilient and we will not |eave our
brothers and sisters behind on the enotional
battl efield. Thank you.

CHAI R HOLTZMAN: Thank you very
much, Col onel .

And now we w Il hear from Col one
Joyce. Thank you very nuch, Colonel for being
here.

COL. JOYCE: Thank you, Madam
Chair and di stingui shed panel nenbers. M

nane i s Col onel Carol Joyce and | amthe
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of ficer in charge of the Marine Corps
Victinms' Legal Counsel Organization. And
t hank you for this opportunity to appear
bef ore you today and | | ook forward to the
guesti ons.

Just a little bit about ny
background. Wth regards to ny mlitary
justice experience, | have 33 years in the
Marine Corps and | started out as a supply
officer but | transferred into the |aw program
and was certified a judge advocate in 1989.
So, | have been a judge advocate for
approxi mately 25 years and | have had the
opportunity to serve in several different
positions dealing with the issues of mlitary
justice matters and sex-rel ated of f enses.

| was a chief trial counsel. So,
| have had the experience as a prosecutor and
| have al so had the opportunity to be a
def ense counsel in representing individuals
accused of such crimes to al so include being

t he Regi onal Defense Counsel of the Pacific
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Region, and then fleeting up to be the Chief
Def ense Counsel of the Marine Corps. So, | am
not really a stranger to these types of
or gani zat i ons.

| have al so been the Deputy Chi ef
Prosecutor of MIlitary Comm ssions involving
det ai nees at Guant anano Bay.

| have al so had the distinct
pl easure of al so being an appellate court
judge for the Navy-Marine Corps Court of
Crimnal Appeals. And | also had the
opportunity to serve as the Staff Judge
Advocate for three senior |evel conmmanders, a
four-star conbatant commander, a three-star
commander for the Il Marine Expeditionary
Force, and al so one year in Afghanistan for
t he Conmander of Sout hwest Region in Hel mand
Provi nce, Afghanistan. | have also had the
opportunity to be a conmandi ng officer for two
years for headquarters squadron.

So again, | have had a | ot of

exposure on different levels with regard to
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mlitary justice matters and those matters
relating to sex-rel ated of fenses.

Wth that, | would like to tell
you a little bit about our Marine Corps
Victinms' Legal Counsel Organization. On 1
Novenber, as you know, 2013, just a year ago
this nonth, we stood up the Marine Corps
Victinms' Legal Counsel Organization and it was
fully operational on 1 January 2014.

Now we refer to our counsels as
Victinms' Legal Counsels, VLCs and not SVCs
because, at the time that we were pl anni ng
this, we knew that the NDAA for FY13 had
referred to SVCs in the context of Speci al
Victins' Capability. And so we were concerned
with the confusion there. But we also wanted
to ensure that it had a nane that was clearly
identified as to what we woul d be doi ng and
not as being |legal counsels for the victim
because there were a | ot of docunents and
regul ations referring to | egal assistance.

And for the Marine Corps, the traditional
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| egal assistance is read as wills, powers of
attorney, estate planning and taxes and so we
needed to change the paradigm W needed to
make sure that the nane clearly resonated with
what we pl anned to do.

So, Victinms' Legal Counsel began
by providing confidential assistance to
eligible victinms of, not only victins of
sexual assault but we started out with
representing victinms of all crinmes. And
again, that was, again, to clearly define that
we were taking care of all crinme victinms. And
we al so included representing all dependents
at the outset.

So we, initially, we have already
started representing child victins on 1
Novenber, even though later it changed for the
ot her services based on the way the NDAA for
FY14 had read.

So, the structure for the VLCOis
a separate and aut ononous organi zation. It is

organi zed simlar to what we refer to as our
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def ense services organi zation, in that we are
attorneys representing individuals. And so |
amthe officer in charge and, therefore, |I am
responsi bl e for the supervision of all of the
Marine Corps Victins' Legal Counsels and the
delivery of these victins' |egal counsel
servi ces throughout the Marine Corps. | work
directly for Major CGeneral Ewers, who is now
the Staff Judge Advocate to the Commandant of
the Marine Corps and | am |l ocated here in
Arlington, Virginia.

There are 15 active duty judge
advocates in this program of which one
i ncludes nme and ny deputy. W have one
Reservi st who has been activated and put on
active duty orders and we have nine | egal
support personnel .

The VLCs are assigned by region.
There are four regions in the Marine Corps in
whi ch we set up our |egal service support
sections. One region is on the east coast at

Canp Lejeune, the other region is on the west
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coast at Canp Pendleton. Qur other region is
overseas, at Canp Butler, Canp Foster,

ki nawa, Japan. And we have one region here
in the National Capital Region |ocated at
Quantico. And you will hear fromny attorney
that represents the National Capital Region
today in the next panel.

But in each of these regions,
there is a Regional Trial Counsel, a Regional
Def ense Counsel, and now a Regional Victins'
Legal Counsel. Like their counterparts, the
Regi onal Victins' Legal Counsel are field
grade officers and they are all
adm nistratively attached to these |egal
service support sections at these nmjor
i nstallati ons but they are operationally under
ny control as the OC of the VLCO  They
oversee and supervise the Junior Victins'
Legal Counsel, of which are all the rank of
capt ai n.

And we have our own supervisory

chain. They report on themand | report on ny
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RVLCs and the second reviewi ng officer for ny
VLGs.

We have a total of 11 offices in
t he Marine Corps, throughout the Marine Corps,
i ncludi ng ny headquarters office in the four
| have nentioned in the major installations.
We have six other VLC offices -- conmands
covering areas |like Parris Island, Cherry
Point, Mramar, Twentynine Pal ns, Kaneohe Bay,
and | wakuni, Japan. Most of the offices are
co-located with the | egal service support
sections. Some of themare co-located with
the SAPR fol ks or with | egal assistance fol ks
and even Fam |y Readi ness i ndivi dual s.

As to victins' ease to access to a
VLC, every ngjor installation has a VLCO
of fice and a VLC nearby in an outlying
installation. And if there is not a VLC at a
particul ar | ocation, funds are nade avail abl e
to ensure that they are able to neet in person
with a victim

Al so, based on the statutory
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requi renent under 10 US Code 1565(b), it is
al so assisted with access for victins to be
able to see a VLC. Because under that
statute, it specifically requires SARCs,

Vi cti m Advocates, Victi mWtness Liaisons,

Mlitary Crimnal Investigators and Tri al

Counsels to ensure that they informthe victim

they have the right to consult with a counse
prior to providing any assistance. And as a
result, they are usually the ones that are
referring the victimto the VLCs. So, there
is a coordination going on and rel ati onshi ps
established as a result of these requirenents.

So, the Marine Corps VLC
experience and training is that ny Regi onal
Victinms' Legal Counsel nust have two years
mlitary justice experience and nmy VLCs, at
| east six nonths mlitary experience. And the
standard tour for a VLCis 18 nonths.

Because the Marine Corps does not
have its own | egal school house, all of the

VLCs in the Marine Corps are trai ned by one of
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the three service schools, SVC courses, at the
Air Force course or the Arny, and even the
Navy have just had one this year in January.

Additionally, | have started
conducti ng an annual training programfor
three VLCO and we had our first one in August
for all nmy counsel and support personnel in
San Di ego.

And as you head from Ms. Meg
Garvin, we have al so had the opportunity to
attend the National Crine Victins' Law
Institute Crine Victins' Law course |ast June
in Oregon, Portland, Oregon. And this program
proved to be invaluable, as it was probably
the first course that | believe really focused
on the law and the | egal representation of
victinms, at least fromny perspective in the
Mar i ne Cor ps.

So, all VLCs, at this tine, are
certified by the Judge Advocate General of
Navy and have satisfied the sensitive

sel ection screening process, which is required
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by Secretary of Defense. And this process
currently entails nme review ng, thoroughly
reviewi ng, the official mlitary personnel
files of each of these individuals.

| have currently not seen any
concerns with the VLC s pl anned career path,
as aresult of this program \Wile nost of ny
VLCs have been with ne since the inception of
this program several have recently been board
selected to attend schools next sunmmer to
recei ved advanced | aw degrees. So, | don't
see the mlitary having any issue with their
assignnent to these billets.

Qur statistics are based on a
programthat we have initiated early on, a
case managenent system we refer to it. It is
an el ectronic database. And while it still
will always need sone work in being able to
capture what kind of statistics we need, |
woul d be able to tell you that since
i mpl enentation of this program the Mrine

Corps has assisted with approxi mately 745
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victins since 1 Novenber 2013. And of these
745 cases, 57 percent, that is approxinmately
422 are sexual assault cases.

The majority of the renmi nder type
of crinmes and offenses we see are donestic
vi ol ence, assault, and l|arceny. Also, of
t hese 745 cases or individuals, 565 were
femal e and 180 were nmale. And of that total
nunber of assisting, 31 were mnors.

So, the percentage that we have
assisted with regards to the status of these
individuals is 71 percent of our clients are
active duty clients; 23 percent are adult
dependents; 4 percent are mnor dependents;
and 2 percent are others.

And of our 422 sexual assault
cases, 78 percent have cone in having filed
unrestricted reports; 8 percent restricted
reports; and the other percentage is either no
report or just not really clearly known, based
on the data. Then 29 clients have converted

to unrestricted reporting after VLC
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consul tati on.

So, | will just close off alittle
bit with two points. And that is, first of
all, when asked about sonme of the great
successes and then sonme of the challenges.

Well, first of all, when | started
out in this program | renenber being asked by
several individuals that already provided
assi stance to sexual assault victins, what is
it that you are really going to do that we are
not al ready doing? And this cane from
i ndividuals |ike your SARCs and your Victim
Advocat es, and your VictimWtness Liaison
O ficers, and even your Trial Counsel and
maybe even Legal Assistance Oficers. And
clearly, having another organization added to
the m x was going to cause sone confusion and
sonme friction. And so people were really
wondering what is we are going to do.

And | think that what this program
does is it provides the | egal piece that has

been m ssing for quite some tine. W are
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tal ki ng about what M. Stone referred to

bet ween the out of court and in-court. W are
the in-court representation. Legal Assistance
Oficers only provided | egal advice and
counseling. And with all those other
individuals | listed, they all have a key role
in the process. But at the end of the day,
nobody wal ks into the courtroomw th the
victim that forum that environnent that is
nost intimdating to many individuals, and be
sure that their rights are protected and their
voi ces heard.

It is an indisputable fact that
over 700 crine victinms cane forward for VLC
services since we stood up in the Marine Corps
and this shows that there is a need for victim
| egal services. Victinms' Legal Counsel are
maki ng a significant inpact and difference to
these victins. They now have a voice in the
courtroom And they are clearly, any person
enpowered with their own attorney gives them

t hat sense of confidence in being able to go
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forward and participate in the process such as
the mlitary justice process.

So, while rights have been
enunerated in our Manual for Courts-Marti al
for sone tine, the right to be heard, the
right to be present, the right to express your
views as to disposition, | believe these
rights are now i ncreasingly being recognized
by all parties involved and | don't think it
has been the case for quite sonme tinme. And |
can say that fromny own experience as a trial
counsel and defense counsel.

The Marine Corps doesn't have its
own survey systembut it clearly has captured
several anecdotes in which VLCs have nade a
difference and then regularly we see heart-
felt thank yous fromtheir clients.

Now, with regard to just a few
challenges | would like to highlight, as ny
coll eague did with the Arny side, of which |
mrror. | believe it is our responsibility,

as Program Managers, to be able to address the
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chal | enges that our counsels face in the
courtroomor in these positions as Victins'

Legal Counsel or SVCs. They are the ones

doing the hard work. They are the ones in the

trenches. And it is us that have to be the
voice for themto nmake sure that they are
armed with what they need to be able to
zeal ously represent their client.

So, we are still encountering
i ssues with information sharing. W are not
getting everything that we need to be able to
make neani ngful argunents on behal f of our
clients to properly represent them

We al so need, there is a need for
procedural guidance as to the role of these
SVC, VLCs in the courtroom It isn't just
about bei ng provided pl eadi ngs and being abl e
to respond to pleadings in witing. |If they
are the noving or responding party at these
heari ngs, then they should have a right to
guestion the witnesses as they bring about

evidence as well and that is not happening.
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But it is not just about the
notions hearings. It is about the Article 32
proceedi ngs when the client is on the stand
and bei ng provi ded docunents to adopt and they
have not been nade privy to those docunents.
O during the nmerits of the trial, maybe even
bef ore nenbers, when sonething cones up and
howis it that they are allowed to be heard
wi t hout being disrupted and a distraction to
t he proceedi ng?

So, there needs to be sone cl ear
gui dance with regards to their role.

And the last thing I will just
highlight is clarification with regards to two
statutes that are out there. And that first
statute is 10 US Code 1565(b), as |I nentioned
earlier. And that is, individuals informng
the victimthat they have a right to consult
with an attorney prior to or before providing
any assistance. And so that should nean that
no victimshould be asked to sign any docunent

or make any decision, should they elect to
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want to talk to an SVC or VLC

And so what does it nean for sone
of these individuals that are required to
conply with the statute when it says before
provi di ng any assi stance?

And al so, that goes into the other
statute, the new statute, 10 US Code 1044(e)
that says that the relationship between a VLC
or SVC and their client, the victim is an
attorney-client relationship. And yet this
still seens to be lost on several individuals
when it conmes to interviewing the victim
wi t hout the counsel there or scheduling court
appear ances when the victimhas the right to
be acconpani ed by this individual.

So without going into any nore
detail, | just addressed those nore broad-
spectrumissues that we face with regards to
bei ng able to nove forward.

| believe that VLCs and SVCs wi ||
not al ways guarantee increased prosecution or

i ncreased conviction. But what they do
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guarantee is that the victins' rights will be
protected and respected in each phase of the
mlitary justice process. So, thank you for
your tinme and | | ook forward to your

guesti ons.

CHAI R HOLTZMAN: Thank you for
your time. W very much appreciate your
sharing that with us.

Next is Captain Karen Fischer-
Anderson. Captain, we | ook forward to your
t esti nony.

CAPT FI SCHER- ANDERSON:  Thank you.
Madam Chai rman, di stingui shed panel nenbers,
good norning. Thank you for the opportunity
to appear before you this norning.

| am Karen Fi scher-Anderson. | am
the Chief of Staff for the Navy Victins' Legal
Counsel Program

On August 15th of 2013, the Navy
established a Victins' Legal Counsel Program
and our mssion was to provide independent

counsel to eligible sexual assault victinmns.
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Victinms' Legal Counsel conplenent the care and
support that victins already receive by
provi di ng | egal advice, representation, and,
as appropriate, advocacy on behal f of sexual
assault victins.

| | ead the program as a Senior
Captain and | am assi sted by a Seni or
Commander who fills the role of Deputy Chief
of Staff.

In addition to 31 attorneys, the
VLC Programis supported by 10 active duty
yeomen assigned to significant case
concentration areas.

Qur Navy VLCs are divided into
five regions. Each region is staffed with the
Supervising Attorney, akin to an Oficer in
Charge. These Supervising Attorneys report
first to the Deputy Chief of Staff and then to
me as the program manager in ny role as Chief
of Staff.

Supervi sing Attorneys nonitor and

support the operations of their subordinates,
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ensure standardi zed program policies are
foll owed and, nost inportantly, they guide,
mentor, and ensure a bal ance of client
casel oads anong subordi nate VLCs.

The Navy JAG Corps carefully
sel ected, vetted, trained, and certified those
29 VictimLegal Counsel. Each attorney had to
be approved by the Judge Advocate Ceneral of
t he Navy.

Because of existing operational
assignnents, the active conponent JAG Cor ps
did not have sufficient manpower to neet the
deadl ine for establishnment of the Victins'
Legal Counsel Program So as a result, a cal
went out and 12 reserve attorneys stepped up
to the chall enge and they augnmented 19 active
duty judge advocates. This has proven to be
a trenmendous exanpl e of successful reserve
i nt egration.

In nmy position as the Chief of
Staff, | report directly to Admral Janes

Crawford in his role as Conmander Naval Legal
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Servi ce Command. My duties include the
supervi sion, nentoring, and eval uation of
VictimLegal Counsel Program personnel, as
wel | as overall nmanagenent of the VLC Program
in 23 different fleet l|ocations around the

gl obe.

The Navy VLC Program net initi al
operation capability on the first day of
Novenber, 2013 and full operational capability
on the first day of January of 2014.

Initially, eligibility for Navy
VLC services, whether not a victimfiled an
unrestricted or a restricted report of the
sexual offense included Navy nmenbers on active
duty; reserve personnel on active duty or
i nactive duty training at the tinme of the
assault; other DoD service personnel, when
assaul ted by an active duty nenber; retirees,
when assaulted by an active duty nenber; adult
dependents, including spouses of active duty
Navy nenbers, when assaulted by an active duty

Navy nenber, and sone overseas Departnent of
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Navy civilians.

Pursuant to the mandate of the
2014 National Defense Authorization Act, the
Navy VLC Program extended | egal support to
child sexual assault victinms on the 24th of
June 2014. As a result of this expanded
m ssion, child victimbusiness roles, scope of
representation letters, and child conpetency
wor ksheets were devel oped in support of this
speci al i zed practi ce.

Most i nportant, though, Lieutenant
Commander Ann Lundwal I, who is one of our Navy
VLCs stationed here in the Nation's Capital at
the Navy Yard, she devel oped an illustrated
handbook to assist child victins when
testifying in court.

I f you haven't had a chance to
take a | ook at this docunent, panel nenbers,
| would encourage you to do so. It is
extrenmely well done. It has received very
positive feedback and it is terrific exanple

of the dedication brought to our program by
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Victinms' Legal Counsel.

W currently have 20 m nor
dependents in our practice. And, as you m ght
expect, these cases are often nore chall engi ng
and take nore tine than the sexual assault
cases do. In order to neet this expanded
m ssion, Navy VictimLegal Counsel receives
speci al i zed training on devel opnentally
appropriate comuni cati on nethods, child
devel opnent stages, assessing conpetency, and
representing child clients.

Wth regard to program and
per fornmance assessnment netrics, our programis
assessed weekly via a report to our JAG
| eadershi p. Each of our VLCs conplete a
report, then the data is conpiled by the
Deputy Chief of Staff. | reviewit and then
| reviewit up to Coomander Naval Lega
Servi ce Command. Additionally, | nmeet in
person, at |east quarterly, with Admral
Crawford to assess program perfornmance, policy

devel opnment, and revi ew pendi ng requirenents.
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During Fiscal Year '15, the VLC
Programwi ||l do a self-assessnment and in
Fiscal Year '16, a Programw ||l be inspected
by the JAG Corps' formal Article 6 inspection
t eam

Allow ne to end by telling you
that the Navy Victinms' Legal Counsel Program
has been overwhel m ngly successful. Since
openi ng our doors, we have assisted 829 sexual
assault victins. N nety percent of our
clients have been unrestricted reporters and
ei ght-si x percent have been active duty Navy.

Victinms' Legal Counsel have
appeared at 118 Article 32 investigations, 111
pretrial notion hearings, 83 general courts-
martial, 63 pretrial conferences, and 20
special courts-nartial.

One of our Prograns' proudest
metrics of success is the fact that victins
have referred other victinms. dient
satisfaction surveys indicate that victins

feel that their VLC is working for them that
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their attorney followed their wi shes. They
were kept informed of the status of their case
and their VLC cared about them as a person.

Recently, | was asked by JAG
| eader shi p what our Progranmi s nunmber one
acconpl i shnent has been so far in 2014. And
| was able to proudly respond that the Navy
Victinms' Legal Counsel have provided
i ndependent, confidential |egal advice
assi stance and, in sone cases, advocated on
behal f of 728 sexual assault victins around
t he worl d.

Again, | really appreciate being
allowed to speak to you all today and | am
very excited and | ook forward to your
guestions. Thank you.

CHAI R HOLTZMAN: Thank you very
much, Captain. And next we will hear from
Li eut enant Col onel Andrea M deCanmara. | hope
| have pronounced your nane correctly.

LT. CO.. DE CAMARA: Yes, you did.

Thank you.
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Madam Chai rwonan, nenbers, thank
you very nuch for having nme here today to
speak with you.

| am Li eut enant Col onel Andrea M
deCamara, Chief of the Air Force's Speci al
Victinms' Counsel Division. |In that capacity,
| currently |lead a team of 25 Special Victins'
Counsel and eight paralegals at 19 operating
| ocations worldwide. Qur mssionis to
provide victinms of sexual assault with
i ndependent attorney-client privileged
representation throughout investigation,
prosecution, and the post-trial process. |
have had the privilege of running this program
si nce Septenber of this year.

Prior to this assignnment, | was
t he Executive Oficer to the 9th Air Force
Commander and | have served in a variety of
positions as a judge, including as Staff Judge
Advocat e, Deputy Staff Judge Advocate,
Appel | at e Defense Counsel, Trial Defense

Counsel , and Legal Assistance Attorney.
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Since April of 2014, when the
report on inplenmentation of Section 1716 of
the Fiscal Year '14 NDAA was published, the
Air Force Special Victins' Counsel Program has
advanced victins' rights in the Air Force and
has grown in the scope of the clients we
serve.

Wth the | andmark decision of LRM
v Kastenberg solidifying the victims right to
be heard through counsel, MIlitary Rul es of
Evi dence 412 and 513, Air Force Speci al
Victinms' Counsel now routinely advocate for
the rights afforded to their clients. Through
both witten notions and oral argunent,

Special Victinms' Counsel give neani ngful voice
t hroughout the court-martial process. They
have continued to fight for their clients
rights, including the victims right to be
reasonably heard during the sentencing portion
of the courts-martial in the formof an
unsigned statenent, simlar to that of the

accused, as well as advocate for the victim
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under Article 6 and Mlitary Rule of Evidence
615 not to be excluded fromthe proceedi ng and
requiring the military judge to appropriately
determine that the victinms testinmony will be
materially altered before excluding the victim
from proceedi ngs.

Thi s advocacy has been hel pi ng
victinms to exercise their rights throughout
the mlitary justice process and the feedback
fromour clients is overwhel mngly positive.

Ni nety percent indicated that they were
extrenely satisfied with the advice and
support that the SVC provided them throughout
t he process and ni nety-ni ne percent woul d
recommend that other victins request an SVC to
represent them

W believe that strengthening
support to victinms through the Speci al
Victinms' Counsel Programhas resulted in a
nore robust opportunity for victins to be
heard, to retain and take advantage of their

rights, and has enhanced the mlitary justice
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system

As mentioned previously, the scope
of the SVC representation has been since the
i nception of the program Since we began in
January of 2013, the Air Force's Speci al
Vi cti m Counsel Program has assi sted over 1,200
victinms of sexual assault, provided |egal
representation at 183 courts-martial and 220
Article 32 hearings.

Special Victinms' Counsel have
participated in over 1,800 interviews with
i nvestigators, trial counsel, and defense
counsel

SVCs began representing eligible
child victins in June of 2014 and we currently
represent 22 mnors.

VWi |l e our program has i npl enment ed
rul es of practice and procedure to
specifically account for child representation
Special Victinms' Counsel face challenges daily
in this expanded role, especially during in-

court representation and the tension caused by
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Article 6(b) Subsection (c), which requires
the mlitary judge to appoint a | egal
guardian. In at |east one case, a mlitary

j udge received a notion to exclude a child
victimfromthe courtroom during other

Wi tness's testinony under MIlitary Rul e of

Evi dence 615. The appoi nted | egal guardi an
took the position that exclusion was
appropriate. The child victimhad a different
view and wanted to be present in court.

The SVC requested to be heard on
the issue but the mlitary judge deferred the
deci sion to the appointed | egal guardi an as
t hat person assuned the child victims Article
6(b) right, according to the statutory
| anguage.

To address this issue, we
recommend a | egislative change to Article 6(b)
subsection (c) to read that the mlitary judge
may designate a | egal guardian, rather than
the current |anguage of "shall" designate a

| egal guardi an.
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This | egislative change woul d
bring Article 6(b)(c) inline with the Crine
Victinms' Right Act under Title 18 USC 3771.
Section 3771(e) provides discussions to
presiding judge to appoint a guardi an who nay
or may not assune the child's crinme victins'
rights.

SVCs al so face chal |l enges
regardi ng access to information be it pretrial
or post-trial. Frequently, the information is
i nconsi stent and can be a source of
frustration for SVCs and the victim
According to Air Force OSI, their regulations
prohi bit disclosure of reports of
i nvestigation to Special Victins' Counsel.

Wt hout information beyond just the victims
statenent, it is difficult, at best, to

meani ngful |y advi se our clients regarding
their rights under Article 6(b) to confer with
t he conveni ng authority about the disposition
of their case.

Further, Special Victinms' Counsel
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are not parties to the court proceeding and as
such, we do not receive discovery and rel evant
pl eadi ngs consistently, as an accused woul d.

Definitive guidance to
i nvestigators, legal offices, and trial
counsel require disclosure of rel evant
i nformation, as necessary, in order to ensure
Special Victinms' Counsel can properly advise
their client on their 6(b) rights.

At the post-trial stage, we
appl aud the Fiscal Year '14 NDAA s requirenent
to provide a victimwith a record of trial,
whi ch enables themto confirmtheir rights
have not been violated. That being said, we
woul d advocate that this needs to be taken a
step further in cases where the court-marti al
resulted in an acquittal and the victimwas
not present, usually under MRE 615.

In these cases, victins should be
provided with the opportunity to either listen
to the audi otapes of the court-martial or be

provided with a verbatimtranscript.
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Currently, records of trial and acquittal are
sumari zed and do not provide the victimwth
the opportunity to hear the evidence or the
argunments presented in the court that resulted
in that acquittal.

To concl ude and to save tinme for
guestions, the success of our programis tied
to unwaveri ng dedi cation of our Speci al
Victinms' Counsel and paral egals who are in the
trenches daily providing robust representation
for their client in a variety of ways, both in
the | egal assistance realm as well as in the
courtroom

| appreciate having the
opportunity conme here today and | | ook forward
to your questions. Thank you.

CHAI R HOLTZMAN: Thank you very

much, Colonel. | appreciate your testinony.
And now we wi Il hear from Conmander Ted
Fow es.

CDR FOALES: Good norni ng,

di stingui shed nenbers of the panel. M nane
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i s Commander Ted Fowl es and | amcurrently the
Deputy O fice Chief in the Ofice of Menber
Advocacy and Legal Assistance and the Acting
Program Manager for the Coast CGuard's Speci al
Victinms' Counsel Program

The Coast Guard established a
Special Victinms' Counsel Programin July of
2013. Due to the relatively small size of our
service, the programstarted with one fulltine
Reserve 06 serving as the Program Director and
18 col lateral duty judge advocates serving as
Special Victinms' Counsel.

The Program Director was | ocated
i n Coast Guard Headquarters in Washi ngton,
D.C. and then collateral duty SVCs are |ocated
i n various | ocations throughout the United
St at es.

The creation of the Coast Cuard
Special Victinms' Counsel Program was announced
to the entire service via a nessage on July
13, 2013. |In addition, in order to educate

the workforce on the role of the SVC, we have
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al so provided training to our Sexual Assault
Response Coordi nator and our Coast Guard
| nvestigative Service, regarding scope of
services that we have provided.

I n January 2014, the Coast Cuard
| aunched what we call the enhanced operati onal
capability phase of the SVC Program Most
not ably, this phase clearly authorized the
formation of attorney-client relationships and
the representation of victins of courts-
martial. This also included the addition of
our first fulltime SVC | ocated in Ball ston,
Virginia.

On July 21st of 2014, we opened an
SVC Ofice in Alaneda, California. This
office is currently staffed by one fulltine 04
SVC. |In Decenber, we will add one additional
fulltime 03 to the Ballston office and two
addi tional fulltime SVCs to the Al aneda office
in California.

On Septenber 1, 2014, | assuned

responsi bility for the programas the orders
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for the Reserve 06 expired but were in the
final stages of hiring a fulltinme GS15 program
manager. W expect to have that individual
onboard by the end of the year.

To date, we have trai ned over 30
collateral duty Special Victins' Counsel and
two fulltime SVCs. As previously nentioned,
we had an office in Ballston, Virginia, and we
still have an office in A aneda, California.

Qur fulltime SVCs have a current
casel oad of approximately 22 cases per
attorney and our collateral duty SVCs have an
aver age casel oad of approximately four cases.

CHAI R HOLTZMAN: A piece, sir?

CDR FONLES: Yes, ma'am

CHAI R HOLTZMAN:  Ckay.

CDR FOMALES: In fiscal year 2014,
we assisted approximtely 99 individuals. O
t hose that we assisted, 81 percent were
enlisted nmenbers, 8 percent were officers, and
the rest were acconmpdati on of cadets,

dependents, and one m nor.
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The majority of those cases that
we opened in fiscal year '14 are still open.
As such, we don't have good data upon which to
ascertain the duration of a typical case.

In FY14, the Coast Guard had a
total of 45 restricted reports. O those 45,
12 elected to speak with an SVC and of those
12, seven then becane an unrestricted report.
W are seeing an increase in use of SVCs with
services being requested at various phases
t hroughout the proceeding. Mre and nore the
trend appears to be that SVCs are being
requested at the outset of the investigation.

Anecdotal ly, the effect of SVCs on
the victimhas been significant. The majority
of responses fromindividual clients feels
that the SVCs give them a sense of
enpower ment, they hel p maki ng nore infornmed
deci si onnmaki ng and, perhaps nost inportantly,

t hey make them feel that they are a val ued
menber of the process.

Being the smal |l est of the arned

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

forces, the Coast Guard has been forced to
rely on collateral duty attorneys to perform
the bul k of the SVC work, until we transition
to our office being fully staffed by five
per mmnent SVCs. O herw se, the Coast Guard
has not picked any significant resource
constraints that can curtail our ability to
provi de servi ces.

Wth respect to officer
eval uati ons, we do not have a special process
for SVCs. Likew se, the Coast Guard does not
have a special career track for SVGCs.
However, during the assignnent process, the
career history of an individual is reviewed by
our O fice of Program and Managenent before
assigning any individual to an SVC billet.

Wth only two offices, we
recogni ze that nost victins are not co-located
at our SVCs. However, we do | everage
technol ogy to ease issues created by
geographi c separation and we currently enjoy

sufficient funding to permt SVCs to travel to
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all necessary interviews in mlitary justice
proceedi ngs.

Sonme of the biggest future
chal | enges include ensuring our attorneys are
conpetent and properly trained to assist child
victims. Gven the relatively short |ength of
tour, two to four years in duration, we have
to remain constantly tenpered to ensure we
remai n conpetent to assist mnors. To
overcone this challenge, we do work closely
with our sister services who have nore
experience representing child nmenbers and we
| earn closely fromtheir best practices.

We al so remain concerned about the
devel opnment of procedural rules within the
court system This includes not only the
process to foll ow when SVCs are maki ng an
argunment on behalf of a client but also how to
i nvolve the SVC in the scheduling process to
ensure SVCs are aware of when and where a
proceeding wll take place.

Wth that said, we are proud of
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the work that our SVCs are doing. They give
choice and voice to the victins and the

evi dence suggests that we are doing a good

j ob.

And with that, | thank you for
your tinme and consideration and | ook forward
to your questions.

CHAI R HOLTZMAN: Thank you very
much for your testinony. The SVC Program and
its various nanes is actually, in my opinion,
a major step forward on the part of the
mlitary and an area in which it can show t he
rest of the country in the civilian sector how
to nove forward to protect all victins.

W will start with M. Stone this

MR. STONE: Ckay, thank you. Let
me ask Lieutenant Col onel deCamara first. You
menti oned that after the Kastenberg decision
the counsel to the victinms, you felt finally
had a clear role but that preceded Article

6(b). How do you feel that Article 6(b)
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changed their role or do you feel it didn't at
all and you would be doing the sanme thing if
wasn't there?

LT. COL. DE CAMARA: Sir, | think
6(b) gives you broader rights, nore broad
rights throughout the entire process fromthe
begi nni ng stages through the end stages and
does give you somewhat of a mechanism | know
right now the Air Force is |ooking at how we
can create and enforcenent nechani sm of those
6(b) rights, not just through our notion
practice. Qur notion practice is significant
and right noww are still, | would say,
developing it. Wen | say that we are
advocating under it, under the rubrics of LRM
our counsel are still, it is not consistent
necessarily on how that is being applied at
the court-martial. Are they allowed oral
argunment? Are they allowed just to subnmit a
notion? Wo is the person that gets to
present the evidence and question the w tness

to present the evidence?
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So, while |I think Kastenberg set a
foundation for us, | don't think it set -- |
think it sets the floor, in ny opinion, not
the ceiling. And I think 6(b) just reinforces
those rights that LRM established.

MR. STONE: And do you think the
guestions which a couple of the panel nenbers
di scussed here, that you just raised, do they
get to argue, do they get to address the court
i n summati on, where do you think those shoul d
be, in the Manual for Court-Martial? And if
so, what parts of it? Were would you expect
to |l ook for those rul es?

LT. COL. DE CAMARA: That is a
great question, sir. You know | haven't
real |y consi dered exactly where you woul d put
it inthe RCMand | don't know that it would
necessarily be RCM W each have bench books,
where it tal ks about how the procedures are to
be laid out at each court-nmartial beyond the
bench book. | know we all have a little bit

of a variation on those bench books, which
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will be our guide for how our courts-marti al
are argued. And so, perhaps in the bench
books it could be laid out.

But | think you could also lay it
out in the RCM as to who the noving party is
and if that noving party is the Victins'
Counsel, then the Victins' Counsel is the
proponent of it and has the ability to provide
t he evidence and nmake the argunent.

MR. STONE: Have you been asked
for input about the necessity for those
gui delines by nmenbers of the Joint Service
Commttee? | nmean how does your views get to
get up? We see the Joint Service Conmittee
has a proposal out now in the Code of Federal
Regul ations, but it doesn't include any of the
t hi ngs you are tal ki ng about.

LT. CO.. DE CAMARA: Yes, sir. W
were not specifically asked. O course we
were invited to provide inputs to the JSC t hat
call for comments that cane before | was in

the position. But we are not prohibited from
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raising issues. And | think as our practice
devel ops and as we identify issues, you know
none of us knew how our prograns woul d be

i mpl enented and if it would be judge-specific.

And so as that is devel opi ng and
as we see that that becones an issue, then we
can raise it through the JSC and through the
Executive Order, making conments to the
Executive Order that is currently outstandi ng
ri ght now of places where we, as individuals,
as public citizens do have the right to make
comments there. 1Is that a perfect nechanisnf?
No, sir, but we would hope that those woul d be
venues that we could potentially raise the
ability there.

MR. STONE: | note that anong the
nunbers that the panel nenbers gave, and you
can all feel free to conment on this but |
will start with you, --

LT. CO.. DE CAMARA: Yes, sir.

MR. STONE: -- that the nunber of

victins interviewed or handl ed addressed is
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way | ower than the nunber of hearings that you
have been in, is way |ower than the nunber of
courts-martial where you entered appearances.
And t he nunbers go down significantly so that
by 80, 90 percent. |s that because individual
judges in court-martial proceedings all cone
up with their own rules and are not all ow ng

t he counsel to enter an appearance?

LT. CO.. DE CAMARA: Sir, | don't
think that -- when we say how nany courts-
martial have they attended, that is not, we
don't -- from ny understandi ng of how we have
told our counsel to input their data, is not
as to whether or not they were able to raise
a notion. It was whether or not they went and
attended it.

| think our nunbers and intervi ews
are so high, sir, because we nake an effort
for our counsel to be able to attend the OSI
interview, to attend a defense counsel
interview prior to the 32 or trial counse

interview prior to the 32. Then there is
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def ense counsel and trial counsel interviews
prior to the court-martial.

And so those are each individually
bei ng counted. So, you could have one court-
martial case that has been put in but the
counsel will have been with that victim at
five or six different interviews for that just
one court-martial. So, | think that is why
that nunber of interviews is so |arge that the
actual courts-martial and 32 nunbers seened
smal | er.

MR. STONE: So then, based on your
| ast answer, you don't really have a nunber
for us, a number of Article 32 or 412, 513, or
court-martial proceedings where the Victins'
Counsel was actually recogni zed and spoke?

LT. CO.. DE CAMARA: That nunber
that | gave you was not specific to if they
had raised a notion. W would not track that
nunber, sir. It is just, have they attended
a court-martial on behalf of the victim W

do not then drill down to say, and how nany
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noti ons have you specifically -- we are not
tracki ng that nunber

MR, STONE: And they may well have
been sitting in the back of the courtroom not
bei ng vocal --

LT. CO.. DE CAMARA: -- a courts-
martial 513 notion, exactly, sir.

MR. STONE: | have anot her
guestion, again, unless any of the other panel
menbers --

COL. JOYCE: If | could just nake
comment, M. Stone, with regard to the first
part of your Article 6(b) question and
Kast enber g.

| think what is happening, too,
and we had sone presentations by mlitary
judges is that, clearly, everybody wants to
confine sonme of our input with regards to what
we can di scuss before the court with regards
to what is in Kastenberg, 412 and 513 and 514
matters.

But | think that with the
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enactnment of Article 6(b) that it did make it
broader but I'mnot quite sure they are there
yet. And | think Article 6(b) gave us sone
t hi ngs because a |l ot of Article 6(b), which is
the CVRA is post-trial matters. But in
particular, it gave us a little bit nore
ability on the right to be present, with
regards to a state's clear and convi nci ng
evi dence. W didn't have that in our nanual.
It never required the judge to make a deci sion
based on cl ear and convi nci ng evi dence but are
they still speculating, as conpared to being
able to really determne that it wll
materially alter a victims statenent?

And even the eighth prong of the
CVRA, that fairness provision, which opens the
door to so many different things for judges to
consider with regard to federal |aw, federal
case law. And so | think what really needs to
be educated out there, though, is that we are
not confined to 412, 513, and 514 because of

t he enactnent of Article 6(b) and the right to
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confer with the governnent. And again, the
notice, the right to be notified of
proceedi ngs.

So, | think that there is sone
concern there because the Kastenberg is only
a small part now and it has been broadened as
a result of Article 6(b).

MR. STONE: And where does that
need to be incorporated? Because even | ooking
in the attachnments we got for this nmeeting had
a nmeno dated Cctober 1 of this year by the
TIAG it tal ks about only getting, for
exanple, the Victins' Counsel only getting, if

| can read it, "...a copy of a notion or
responsi ve pleading that may limt a victinis
ability to participate in the court-martial,
affecting the victims possessory rights in
any property or concern the victims
privileged communication.”™ |In other words, it
is not a copy of all npbtions and responsive

pleadings. It is not giving the victimaccess

to what is going on. It is very limted. And
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then it says request for information, further
information, that will be processed under the
appropri ate procedure of the Freedom of

I nformati on or Privacy Act, which is why |
brought those up before. So even as of

Cct ober 1, 2014, we are seeing that there
isn't a view that you should get all of the

i nf ormation.

So, | guess | amgoing to ask you

the sane question | asked a m nute ago. Were

does the decision need to be nmade, the

gui dance given so that |like attorneys in every

one of the 50 states and the District of

Col unbi a, you have access to the public
pleadings in a public trial inatinely
fashion? It seens to nme it is entirely
possible during a trial that, even w thout
nmeaning to, a trial counsel or defense counsel
may ask the question that could cause a

wi tness on the stand or the defendant to start
to give an answer that mght violate the 412

or 513 ruling that the judge al ready nade.

Neal R. Gross and Co., Inc.

124

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

And sonmebody needs to stand up and say excuse
me, Your Honor, and interrupt the w tness
before they say it so that the court's ruling
can be enforced. And I, nyself, don't
under stand how t hat can happen, unl ess
sonebody is there to keep an eye on it and in
that sense, protect the victims rights.

Certainly in any civil case, if an
officer of a large corporation is going to be
Wi tness, you can bet his lawer is sitting in
t he back of the courtroomto nake sure that
the court's pretrial rulings are foll owed.
Because it is very easy, during the course of
an answer for a witness to stray and give the
answer that, as a legal matter, everybody said
we are not getting into that but it cones out.

And so | amjust wondering where
t hat gui dance needs to be so you can have that
ki nd of presence.

COL. JOYCE: It needs to be in the
Manual for Courts-Martial and the Rules for

Court-Martial, as well as the MRE provisions
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that give sonme sense of procedure to the
various different Mlitary Rules of Evidence.
Because if it is not in the Manual for Courts-
Martial than we still have the issue of what
will mlitary judges follow. And so, it can't
just be in DoD directives and orders, and
Secretary of the Navy directives and orders
for the Marine Corps and the Navy. It has to
be in the manual .

And it may not necessarily be
necessary to have a whol e section pertaining
to Victins' Legal Counsel or Special Victins'
Counsel because there are sections already
established in the manual that need to be
refined to establish these procedures because
everything they are saying is correct.

| f you don't have a process in
pl ace when 412 is being addressed or 513, that
al so acknowl edges now that a victi mnmay have
an attorney present, then we are going to
continue to have these issues of being able to

be heard before the court.
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And even, yes, there is the Joint
Services Conmmittee. W have not been heard
as panel before the JSC. W did get an
invitation by the Mlitary Justice Review
G oup and expressed a lot of the details that
we think need to be incorporated in the Manual
for Courts-Martial.

So, these are definitely issues.
When you asked about counsels and the nunber
of times they do a notion or submt a notion
or address an issue before the court, it is
very di spersed anong the services. And yet,
there is one piece of it, too. W have trial
counsels. And trial counsels may be noving on
the particular issues in these notions. And
so, you can't always give a nunber and nake
sense of what is really going on because,
again, the end state is the sanme between what
a prosecutor is doing and what the victim
t hrough VLC or SVC wants to do, and that is to
convict the alleged perpetrator.

But each case is differently of
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whet her or not a VLC has to be a | ead, noving
party because the governnent is not taking the
initiative. So, this is why our counsels are
in court and other tinmes the issue is being
rai sed by trial counsel.

MR. STONE: As long as | have you
here, let nme ask you a couple of questions
that | noticed fromyour testinony. One was
| thought you said that your victins counsel
have at | east six nonths' experience in
getting an 18-nmonth tour. M personal
experience leads nme to believe that if you are
going to be a victims counsel in court, you
need to have previously spent sonme anmount of
time as a prosecutor or defense counsel so you
understand the crimnal process and you have
a feeling for where this could go, if it goes
wWr ong.

And | don't, nyself, have a | ot of
confidence that a person who has not been in
a courtroom before is going to be able to do

as good, even after a nonth of training, no
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| ess a week of training because sonme of those
things, it is just hard to guess. But when
you have seen it go wong before, you
understand exactly where it is going.

And so | just wonder if you feel
| i ke perhaps the prerequisite should be sone
period of tine as a crimnal court prosecutor,
trial counsel, or defense counsel before you
can be a victims counsel. Do you have any
t houghts on that?

COL. JOYCE: Yes, sir. | think
that we definitely would |ike counsel to have
as much experience as possible. Because |
think there is heightened requirenent here and
that is to be going into a courtroom where you
are pretty nuch perceived as an unwel coned
guest. So, it takes a certain type of
litigator to do this job.

And so yes, | think six nonths is
probably the | ow end of the threshold here and
probably about that tinme, you are just getting

your stride as a litigator, if even then.
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So, the thing is in the Marine
Corps, we pretty nuch put a | ot of burden and
chal | enge on our judge advocates early on at
the outset in litigating court-martial cases
that are procyclical speed. So, we sonetines
bel i eve that six nonths could answer the mail.
I"mnot saying it works for everybody and t hat
is why ny Regional Victins' Legal Counsel need
to have that two years of conbined mlitary
justice experience. But we gauge it. W |ook
to see if they are the right litigator for
this type of program because it really is
different and it is a different type of
litigation, | think.

MR. STONE: So in that six nonths
t hey have all had sonme crimnal court
experience?

COL. JOYCE: Yes, sir.

MR. STONE: Is that true for the
ot her services?

CDR FOALES: No.

CAPT FI SCHER- ANDERSON: M. Stone,
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fromthe Navy perspective, what we are | ooking
for is usually sonmebody who is at the end of
their third tour in the Navy and maybe even a
very seni or Lieutenant who has had experience
on both the defense counsel side, the trial
counsel side, and perhaps even advise the |line
commander, so they would have been it on a
review of things as well. And that is part of
our vetting, when we | ook at sonebody to see
if they are the right fit for our program W
are | ooking for soneone who has pretty, not
extensive, but has had sone litigation
experience on both sides.

MR, STONE: Well, | guess | am
aski ng what you are getting, not what you are
| ooking for. | thought that everybody was
very short on not having avail abl e peopl e and
that is why they are having to grab anybody
t hey can.

CAPT FI SCHER- ANDERSON:  No, sir.
| will tell you we have had nore people apply

to the programthan we have taken.
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Il will tell you when the call went
out for the reservists to suppl enent our
program every single one of them we had nore
than the 11 people apply and the sane for
active duty.

| can tell you we have at | east
two attorneys who cane to us at the beginning
of their second tour. So, they would have
conpl eted 24 nonths. Both of them had been in
the courtroomthe entire tinme there. So, we
are getting, you know they don't have
extensive litigation experience. W don't
want to put themin there and set themup for
failure.

CO.. MC KEE: For the Arny, when
we first started, npbst of our SVCs did not
have mlitary justice experience. Since our
coupl e of rotations about 50 percent have
mlitary justice experience. Now that is
great but also, we really base it on
personality. You have to have maturity. You

have to have good judgnment. You have to be a
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good listener. And you also have to have a

| ot of personal courage because you have to go
into a courtroom and naybe stand up from
behi nd the bar and nake an objection when 412
or 513 conmes out. So, we are |ooking for a
person with characteristics that can advocate
zeal ously for a victimand be on grade. And
so really, that is what we think, that is what
we | ook for.

MR. STONE: Do you think that it
woul d hel p you to have a requirenent that they
have sone tine in a crimnal court before they
enter this progranf

COL. MC KEE: | think, based on
the Arny's footprint and our needs and the
fact that our clients |like the face-to-face
representation, | don't think that woul d be
possible for the Arny to neet the needs of the
client in the way that we are set up now.

MR. STONE: That is at the
practical level. But at a phil osophical

| evel ?
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COL. MC KEE: Yes, | think that
woul d be good, yes.

LT. COL. DE CAMARA: On the Air
Force side, sir, we have a nom nation process
that we have put in place at the inception of
our program This set of SVCs that are com ng
in in January, which would bring our total
nunber up to 33 in January, we use the
nom nati on process where the SVC had to be
nom nated by their local installation SJA as
wel |l as the nom nation had to go up through
their major command SJAs, so the commanders to
the four-stars, to endorse that
recommendati on. W have about eight selection
criteria in there. Qur nunber one selection
criteria is that they have mlitary justice
experience in courts-martial. W |ook at the
nunber of courts-martial tried as well as
ot her types of advocacy roles, such as
di scharge boards. And they al so have to be
certified by the Judge Advocate General as a

JAG who can practice in front of courts.
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So, inthe Air Force, a Judge
Advocat e who conmes out of the basic training
course, we call it JSCC, our basic training
course are not qualified and certified to go
and try a courts-nmartial alone. They have to
have a seasoned attorney who works, a seasoned
JAG who tries courts with themand they are
evaluated by a mlitary judge and by their SJA
to say that they are qualified to even be in
a court-martial and to participate in a court-
martial on their own.

So, SVCs are not eligible to be--
a JAGis not eligible to be an SVC until they
have that certification by the Judge Advocate
Gener al

MR. STONE: Are they eligible
bef ore they have gone to one of the training
cour ses?

LT. CO.. DE CAMARA: W do not, as
a matter of practice, assign cases to them or
we try not to until they have been to the SVC

cour se.
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MR. STONE: | think that was one
of the questions | had for all the panel
menbers. | know that people get assigned,
peopl e | eave the service, they join the
service, at all kinds of different tines but
you only give these courses once, twice a
year, | gather

So, the question | had is do you
not start their tours in SVC until it
coordinates with a course they can take? What
do they do? O do you do it before? And what
happens in the period of tinme, the two nonths,
three nonths, four nonths or nore until they
can get one of those courses?

CAPT FI SCHER- ANDERSON:  Yes, sir.
We actually have selected an attorney who wll
report this sunmer for duty overseas. And
t hough he won't be reporting until the early
sumer tinme frane, he will be attending the
January course for the Air Force.

So, we try to pick our folks early

enough that we can put themthrough the
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trai ni ng pipeline.

MR, STONE: Al right. | have one
final question.

CHAI R HOLTZMAN: Make it, brief,
pl ease.

MR. STONE: Ckay. This has to do
with eligibility. | have repeatedly been
contacted by victins who are not represented
i n sexual assault cases because they are now
ex-w ves of the person who sexual ly assaul ted
them or raped them or sexually assaulted
sonebody in the famly or whatever.

And in all the services, they
basically said to me, well, we are not
eligible for representation by the service
because we are no | onger a service nenber or
dependent. And | just wondered if each of you
can tell me what you are doing for ex-wives in
that situation, if you are doing anything for
t henf

CO.. MC KEE: Well, for the Arny,

if the of fense happened at the tine they were
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eligible for | egal assistance, they are
entitled to an SVC. That is our policy and we
have nultiple clients who have SVGCs.

COL. JOYCE: For the Marine Corps,
we have to take each case individually because
if | just give a little background, as you
know, our eligibility criteria is based on 10
US Code 1044 and al so 1565(b) which just
refers to 1044 and now 1044 (e), which
addresses the mlitary justice nexus.

But what our challenge is is the
eligibility issue because while we have this
defined requirenent with regards to
eligibility, the definition of the victimin
the NDAA is any individual who was offered
di rect physical, enotional, pecuniary harm
with regards to a UCMI of f ense.

So, for those individuals who
don't fall within our criteria of eligibility
may still be a victimby definition and we are
not able to represent them W know that we

are going to be expandi ng beyond our current
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eligibility criteria to include reservists.
There is legislative proposal out there. But
there are individuals who have dropped out of
the service during the course of an

i nvestigation or process, as well as indicated
eXx- Spouses.

W sort of look at it the sane way
as the Arny stated. W look to see when the
of fense occurred. WAs it during the tine that
i nvestigation was goi ng on? Because people
nove on. Either they get out or, for the case
of dependent spouses, they need to divorce and
nove on and get on with their life, based on
the amount of tine it may take to ook into a
mat t er .

But the thing is, is that we do
have these civilian attorneys out there that
want to assist, as you heard Ms. Meg Garvin
mention, or excuse, M. Andrews, they do pro
bono work but they get their noney through
grants. And so wi thout sone financial

fundi ng, assistance to fill the gap on those
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ot her individuals how are affected by UCMJ

of fenders, we can't help themwth regards to
t he noney piece. There are regulations with
regard to who we can fund. And so this has
been an issue with regard to pro bono
attorneys assisting victins out there in order
to help fill that gap

MR. STONE: Does the Air Force
want to --

CHAI R HOLTZMAN:. Excuse ne. W
have to nove on. W have sone ot her people.
If you want to talk afterwards or we can get
sone additional questions, we can do that.

Judge Jones.

JUDGE JONES: A couple of quick
guestions. You may not have the answers.

Each of you has given us a
statistic of how many victimw tnesses you are
taking care of in your fiscal year. Do you
have any sense of what percentage that is of
new victins comng into the system for |ack

of a better way to put it? |Is it just
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i mpossi bl e?

CAPT FI SCHER- ANDERSON: W don't
track that statistic, m'am

JUDGE JONES: You don't know?

CAPT FI SCHER- ANDERSON:  No.

CDR FONLES: W do, ma'am |In the
Coast @uard, we had 209 new victins in FY14.
And so we are just under 50 percent.

JUDGE JONES: And you woul d have
how many per counsel ?

CDR FOALES: N nety-nine, na'am

JUDGE JONES: Ckay, but no one
el se is tracking that or maybe you can't track
it. It is hard,.

COL. JOYCE: | just don't have the
stats in front of nme. Qur SAPR fol ks may have
a figure that m ght be conparable to a nunber
of individuals that cone see us.

CAPT FI SCHER- ANDERSON: | may have
m sunder st ood your question. |Is that the
nunber of victinms who elect to take an SVC --

JUDGE JONES: Yes, who ask for
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SVC.

CAPT FI SCHER- ANDERSON: |
apol ogi ze.

JUDGE JONES: | wasn't clear.

CAPT FI SCHER- ANDERSON:  No, ma'am
ny problem On the restricted reports that we
have had, approxi mately seven percent of
restricted reporters have asked for VLC. On
the unrestricted reporters, 70 percent have
asked for VLC

COL. MC KEE: For the Arny, we
have 130 new clients per nonth, ma' am

JUDGE JONES: One hundred and
thirty per nonth?

CO.. MC KEE: Per nonth, yes,

ma'am That is our average.

JUDGE JONES: Right. But you
couldn't give nme the proportion of people,
victinms, the proportion of victins that is
aski ng for counsel.

COL. MC KEE: No, ma' am

JUDGE JONES: Ckay. Does anyone
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know, and again you may be the wrong panel to
ask the question. You have said everyone is
experiencing the fact that victins are
recommendi ng this new Victinms' Legal Counsel
Special Victinms' Counsel to other victinms.

Have you seen any increase in
reporting? It was sonething that we -- again,
any RSP is a Special Victins' Counsel Program
that may well relate to encouragi ng nore
victinms to report. But you don't have that
statistic.

CAPT FI SCHER- ANDERSON:  Qur SAPR
program woul d be --

JUDGE JONES: They probably woul d,

yes.

CAPT FI SCHER- ANDERSON: -- the best
one.

JUDGE JONES: Am | correct that
nost courts-martial are not -- when you talk

about sunmmaries, does that nean there is no
transcript of a court-martial?

LT. CO.. DE CAMARA: Well for an
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acquittal, m'am the record of trial, at
|l east in the Air Force, is a sumari zed record
of trial.

JUDGE JONES: So, there is no
st enogr aphi ¢ recordi ng?

LT. CO.. DE CAMARA: The way the
Air Force records court-martial is that it is
an audi o recording that the court reporter
t hen goes back and transcribes. Sonetines it
i s sinultaneous but typically, you go back and
transcribe it.

JUDGE JONES: | assune that every
service has a transcript or could produce one,
right, of a court-martial?

LT. COL. DE CAMARA: Yes, nm'am

JUDGE JONES: And with respect to
dockets, | gather that is different. There
isn't a docket that can be accessed wi dely,
such as in nost civilian systens, | guess?

COL. MC KEE: The Arny has an
el ectroni c docking service that the SVC enters

t hrough that center, through the trial
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counsel. And that is how you know about all
t he schedul es and the notions. But there is
no -- notions are not upl oaded into that
docket request. It is just informational
matter that is --

JUDGE JONES: So, the actual
pl eadi ngs, witten notions that then may be
made, orders of the court that may be witten,
they are not automatically upl oaded into that
el ectroni c systenf

COL. MC KEE: Not that | am aware
of, ma' am

JUDGE JONES: Is it different in
any of the other services?

COL. MC KEE: No, ma' am

COL. JOYCE: No, ma' am

JUDGE JONES: Al right, so all
i nformation then Special Victins' Counsel have
torely on the trial counsel. |Is that pretty
fair to say?

COL. JOYCE: Yes, ma'am

COL. MC KEE: Yes, nma'am
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CDR FONLES: Yes, ma'am

JUDGE JONES: Al right. Well,
the only other thing | want to say, it is nore
of a statenent is that the Victins' Ri ghts Act
has been around a long tinme in the civilian
worl d and what | have heard here today about
t he ki nds of issues you have spotted and the
energy with which you want to go forward and
try to get these things streamined, taken
care of the Manual for Court-Martial, get them
into the bench book, so that your Speci al
Victinms' Counsel and Naval Victins' Counsel
can actually -- Victinms' Legal Counsel can
actually do their job is great. You are
junpi ng of f ahead of the game, | think.

MR. TAYLOR So, | certainly echo
Judge Jones' comments. And | want to thank
all of you not only for your comments today,
very insightful, but also bel ated happy
Vet er ans' Day.

| suppose that one thing that |

was left alittle confused about in reading
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the Services' input and then listening to what
you had to say about who is entitled to these
kind of services is that the list was
characterized differently by each of the
Services. | amnot going to ask you to
renmenber but | am going to ask you, please
Capt ai n Fi scher-Anderson, to repeat that |ist
that you said were entitled in the Navy.

And |isten carefully, please.
This is atest. | amgoing to ask you to tel
us whether the sane list would be entitled
under your Service to victinms' services
rights. Wuld you please do that?

CAPT FI SCHER- ANDERSON:  Yes, sir.
And again, this is the |ist when we first
opened our door. So, it did expand a little
since then but when we initially opened our
door, and again, whether they filed restricted
or unrestricted, we had Navy nenbers on active
duty. W had reserve personnel on active duty
or inactive duty training at the tinme of the

assault. That has subsequently been broadened
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such that reservists are treated simlarly to
active duty personnel. There is no |onger a
mlitary nexus required nor do they have to be
on orders.

We have ot her DoD service
personnel, when assaulted by an active duty
menber; retirees; adult dependents, including
spouses of active duty Navy nenbers; and sone
overseas Departnent of Navy civilians. And
all of those three have the nexus that the
perpetrator has to be active duty Navy.

MR. TAYLOR So, to the other
menbers of the panel, would these sane
i ndividuals in your Service receive the sane
ki nd of services from SVC progranf

COL. MC KEE: They woul d be the
sane except for the Guard and Reserve. W do
have a requirenent for a mlitary nexus. Now
that would be if they were going to a drill or
going to duty, that is the tine it would take
over, they are traveling or they would be

stayi ng over sonewhere in preparation of
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going. So, there is a mlitary nexus
requi renent there, sir. That would be our
di fference.

MR. TAYLOR  Col onel Joyce?

COL. JOYCE: Because we fall under
t he Navy, what Captain Fischer-Anderson
menti oned, agai n under 1044, you have your
active duty; you have your reservists on
active duty; you have your retirees; and the
dependence of all of those three.

What we al so have under the Navy
Marine Corps is the second act, the JAG
ma' am the JAG Manual. And what it brings out
is the overseas individuals. DoD civilians,
non-DoD civilians who are U S. citizens and
contractors who are in support of forces over
there. So, there are sone additional things
in the JAG manual that have all owed us to open
the door to eligibility alittle bit nore and
not stay within the four corners of the 1044
st at ut e.

MR. TAYLOR Air Force?
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LT. CO.. DE CAMARA: W are |like
the Arny in that currently there requires to
be a mlitary nexus for the reservists but we
do represent the dependents of active duty and
retirees, as well as those active duty
per sonnel .

MR. TAYLOR | notice and | would
congratul ate the Coast Guard and Navy in the
eligibility gaps. So, you have already
identified this as an issue.

CDR FOALES: Yes, sir. W can go
with the Air Force position. W do provide
services to Reservists, so long as you are in
adrilling status at the tine of the offense,
it isamlitary-related offense. But
ot herwi se, yes, sir.

MR. TAYLOR: So, how nuch of a
strain would be it on your resources if they
were to extend this --

(Si nul t aneous speaki ng.)

LT. CO.. DE CAMARA: Right now,

sir, to address the eligibility issue, we have
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actually started requesting we track -- | have
requested that the paralegals -- we are set up
simlar to the Navy, in that we have Regi ons.
And in each of our Regions we have paral egal s
and they are the ones who report to ne to do

t he detailing.

| have now requested that they
begin to track, when we have deni ed
eligibility to soneone who has requested to
see exactly is that a problem Because |
can't nmake a determ nation as to whether or
not I think we need to expand it if we aren't
real |y denyi ng anybody who may need t hat
servi ce.

The question, though, is, | can't
require the SARCs, | can't require the Victim
Advocates. | can't require the SJAs. | can't
require OSI to track that nunber for nme.

So, unless they come to us to ask
for an SVC and don't have OSI naking a
determ nation of eligibility or having the

SARC nake a determination of eligibility based
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upon what we published as our eligibility
criteria, those requests that are being denied
m ght be deni ed before that request gets to
me. Sonebody el se is making that

det erm nati on.

So, w thout knowi ng what type of
strain that would be on our resources, it is
very difficult for me to answer that question
wth an answer well, we could handle it or we
couldn't handle it.

MR. TAYLOR: So, in the interest
of time, | did have other questions, but |
will ask the staff to get back with you on
t hose ot her questi ons.

Madam Chai r.

CHAI R HOLTZMAN: Thank you very
much. Let me just ask a few questions.

Has anybody done, any of you or
any of your Services done any inquiry into the
di sparity between the nunmber of victins and
t he nunber of people requesting Speci al

Victins' Counsel. |In other words, do we
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under stand why people aren't asking for the
services of Special Victinms' Counsel? Wat
are we doing to understand that problem if it
is a problenf

CDR FONLES: Ma'am we do have a
survey but the results, so far, | don't think
we have significant results to answer that
guestion for you. But | would be happy to
followup with our investigative service and
our SAPR Program

CHAI R HOLTZMAN: Thank you. So,
you are looking into that. Any of the other
Services | ooking into that question?

CAPT FI SCHER- ANDERSON:  Ma' am what
we have | earned recently is you think you
comuni cate your programwell and you only
| earn that you still need to conmunicate
better. W have a JAG website. W have
brochures. W have posters. | can tell you
that maybe Victins' Legal Counsel have done
960 out briefs to over 27,000 Navy personnel

but we still will cone across audi ences where
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the question is asked have you heard of the
Navy Victins' Legal Counsel Program and sone
people will raise their hand and say no. W
even had an ALNAV.

So, it is just the continued push
to being sure that the information is getting
out .

CHAI R HOLTZMAN: But the question
really is you are assum ng, your answer
assunes that people aren't taking advantage of
the Special Victins' Counsel Program because
t hey don't know about it. Maybe there are
ot her reasons that they are not taking
advantage of it. And that is what | amtrying
to get at.

| nmean one is, what are you doing
to ensure greater outreach? Can the materials
be made prior -- | nean people are -- they
should be told at the outset of their
connection with the mlitary that there is
this program

But if we don't know, going back
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to the point that others have made, if we
don't know why they are not accessing | egal
services, we don't know what to do about that
probl em

So, | don't know who woul d be
responsible. Is that your job or is it some
ot her person's job to take a | ook at why there
is this disparity between the nunber of
reports of crinme or the nunber of victinms, and
the utilization of Special Victins' Counsel?

COL.. MC KEE: For us, for the
Arny, ma'am what | can go back and ask RSVCs
is not every single client takes on the
representation of an SVC after the programis
explained to them They may decline the
attorney-client privilege. 1In those
i nstances, | can ask RSVCs why they didn't
t ake advant age of that.

CHAI R HOLTZMAN:  So, you are
saying that the recent experience of the Arny,
what you are saying is that every single

victimis told about the Special Victins'
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Counsel Program when they report. |Is that
correct?

CO.. MC KEE: Yes, it is a
requi renent that they are told about the
Program

LT. CO.. DE CAMARA: Ma'am DD
Form 2910 actually is the SAPR i ntake form
that is a Departnent of Defense form And on
that formitself, it actually has a bl ock
where the victim it says -- it doesn't
di stingui sh between an eligible victimversus
not -- | have been told of the Speci al
Victinms' Counsel .

So, when the SAPR has nmet with
them that is actually on the form

CHAI R HOLTZMAN: Ckay. That's
great . So, when people go through the SAPR
who report to the SAPR Program are told about
t his.

But what | amtrying to get at is
why are people rejecting this and who is

| ooki ng at that question? That's all.
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COL. JOYCE: If | could just say

CHAIR HOLTZMAN: Is that in your
bailiwi ck? |Is that sonething you shoul d put
on your agenda?

Excuse ne. | amtrying to recover
froma cold. So, | apologize for ny voi ce.
"' msorry, Col onel.

COL. JOYCE: It goes back to,
ma' am again, that statutory requirenent that
came out in Decenber 2011 that | think we
hei ght ened awar eness of, and that is those
five individuals have a statutory requirenent
totell the victimthat they have a right to
consult with a counselor. | think that is
maki ng a difference and one is the SARC and
the VA, the Mlitary Crimnal Investigators,
Victimw tness Liaison, and even the Tri al
Counsel. And clearly, that was a paradi gm
change for trial counsel prosecutors to have
totell a victimthey have a right to consult

with an attorney, as well as with mlitary
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crimnal investigators to do that as well.

But | think, | feel pretty
confident, honestly, that these victins are
being told and they have that right to el ect
to see a VLC or not and sone of the
cal cul ation could conme fromthose five
i ndividuals as to what they know fromtheir
end. Because you are right, if they don't
cone to us, we don't know what we don't know
with regards to the consultation they had.

CHAIR HOLTZMAN: | just wanted to
go into another area we tal ked about briefly,
you alluded to briefly. And that is 412 and
513. Is sonebody nonitoring or discussing
with Special Victins' Counsel the kinds of
probl enms they are confronting in the practice
with regard to these two statutes? And what
are you doi ng about that, if anything?

CO.. MC KEE: For the Arny, ma'am
we actually had a CLE where we actually, we
have a bl ock of instruction on 412 and 513 for

taki ng our course. On our CLE, we foll owed

Neal R. Gross and Co., Inc.

158

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t hat up, tal king about those two specific
rules. Then in our child' s course, we took
sone tinme and had anot her bl ock of instruction
on 513 and 412.

And the other thing that we do,
like | said, we file the ACCA wit on that
i ssue, forcing the judge to the in-canera
review. But then we also have a M| Sim bl og
on the bl ackboard where we tal k about that
i ssue. And then we have nonthly DCLS where
that comes up. So, we do have robust
di scussi ons about that.

CAPT FI SCHER- ANDERSON:  The Navy
is the sane way. W have a very extensive
Shar ePoi nt site, where the attorneys can get
onto the site and they can post notions. They
share | essons learned. And in the different
regions, they talk on the phone fairly
regul arly anongst thensel ves on what has cone
up recently and they share best practices.

CHAIR HOLTZMAN: So, if we were to

under st and what ki nds of problens are being

Neal R. Gross and Co., Inc.

159

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

160

encountered with regard to the operation of
412 and 513, you woul d have a way of getting
that information to us in a fairly concise

f or nf?

CAPT FI SCHER- ANDERSON:  Yes,
ma'am and | am sure that the next panel of
presenters will be able to give you the real
i nsi ght because they are in the courtroom
practi ci ng.

CO.. MC KEE: And ma'am for every
court-martial that we do, we do a menorandum
for record. And so that discusses all the
i ssues at court-martial. Those conme to nyself
and then they go, they are sanitized and then
they go to the school house, where we
i ncorporate all those |lessons |earned and TTPs
into the next course, about advocating in the
courtroom

LT. COL. DE CAMARA: And the Air
Force woul d al so, after each Article 32 and
each court-martial, the SVCis required to

submt a report back to nyself, to ny
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associate chief as well, plus to review and to
provi de | essons | earned. But we specifically
ask the counsel did you raise, was there any
412 issues? Are there any 513 issues? W
even are asking if there any 615 i ssues on the
right to be present and getting feedback there
to see is there a systenm c issue that is going
on. Is there a particular mlitary judge that
we are having an issue with, to see if there
are engagenent areas that we shoul d take up.

CHAIR HOLTZMAN: Is it your job to
do eval uations of the Special Victinms' Counsel
Pr ogr anf?

LT. COL. DE CAMARA: Ma' am
currently, | do rate all of the Speci al
Victins' Counsel.

CHAI R HOLTZMAN: No, | am not
tal ki ng about the counsel. The people. | am
tal ki ng about the programand how it is
wor king. |Is that your job?

LT. CO.. DE CAMARA: It is our

job, yes, ma'am
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CHAI R HOLTZMAN: And how are you
eval uating the progranf

LT. CO.. DE CAMARA: We have
several nechanisns. W |ook at our victim
| mpact surveys, which is a conpletely
vol untary survey that we ask our victins to,
at the end of representation, a determ nation
of representation, we ask themto fill out.
We have had about 168 fill out surveys to this
point. And so we | ook at what their coments
are. It is not just a yes, | agree, no, |
don't agree, | amvery satisfied or not, but
t hey have an opportunity to opi ne on what was
good about the program \Wat needs to be
i mproved? Wat do they want the Program
Managers to know about ?

Also, | don't think it should be
| ooked at in a vacuum but we do | ook at how
many victins who are restricted reports cone
to us and then convert to unrestricted
reports. | don't think that should be the

only measure of success but | think that if a
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vi cti m does convert, that m ght show a
confidence in the system enpowernent that the
SVC has provided to that person. Certainly,
there are a | ot of reasons why people woul d
not convert and so that is why we don't want
that to be the only neasure of the progranis
success.

And | think the fact that as the
program goes and nore people are requesting
SVCs, again, we don't track nunber of victins
versus nunber of victinms who are represented.
But do see a fairly decent nunber of victins
come in our program each week.

So, | think as the program grows,
those are all of the indications that we have
been using thus far. But | don't know that,
at least fromthe Air Force perspective, that
we have a perfect recipe for what woul d show
a prograni s success.

CHAI R HOLTZMAN:  Anybody, are you
usi ng eval uators, people who are in the

busi ness of doi ng eval uati on of prograns to
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hel p you structure your eval uation of the
Special Victins' Progranf

LT. CO.. DE CAMARA: W did. |
believe and this has been established before
| got here, our victiminpact survey. But ny
feeling is, is that Ms. Garvin actually hel ped
us when sonme of the NCVLI assessnent criteria
was i ncorporated into our survey.

But | can get back to you on that
one definitive, since it was in place before
| got here.

CHAI R HOLTZMAN:  Anybody el se want
to answer that?

CAPT FI SCHER- ANDERSON: W will do
a sel f-assessnent of the entire programw thin
the programthis year. And it is not just on
the victinms thenselves. It is the overall
adm ni stration of the program

CHAI R HOLTZMAN:  Good.

CAPT FI SCHER- ANDERSON: W t hought
about it last year but it was such a new

programwe wanted to give it an entire year to
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get through. W are not on the fornmal
i nspection for this year but we will be for
FY16.

CHAI R HOLTZMAN: But when you do
your assessnent, are you using any people who
are experienced in devel opi ng these estimates
or is this just an ad hoc?

CAPT FI SCHER- ANDERSON:  No, ma'am
what we will likely do, we will obviously take
a |l ook at the surveys that we conduct but we
will also put together a teamw thin the
programto come up wWith the areas we want to
rate ourselves on. And then every single VLC
in the program all 31 of us will go ahead and
answer that survey.

COL. MC KEE: The Arny had
f eedback and they had their own corporation
cone in, when | tal ked about the TJAG and t he
DJAG conming in and talking to all the SVCs.
So, they | ooked at our program They | ooked
at it structurally and al so sonme ot her things

but they didn't ook in ternms of client
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satisfaction and how they are doi ng and things
l'i ke that.

W have t hought about havi ng them
conme back in and do it but first, they | ooked
at the structure, and how many, and do we need
t he nunbers, and things like that.

And then they tal ked to each
i ndi vidual SVC at that tine and nmade sone
recommendati ons to us.

COL. JOYCE: And as for the Marine
Cor ps, the Marine Corps SAPR Program has a
survey. |In order to avoid survey fatigue, we
were trying to figure out how we would do it
wi t hout anot her survey in the m x because DoD
was al so putting together a survey. And we
wor ked with DoD on their survey. Wile the
Marine Corps one is out there, | think the DoD
survey will answer a |lot nore specific
guestions for us.

So we, within the programdi d not
do our own survey.

CHAI R HOLTZMAN: Ckay. Well, I'm
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sure we could go on and on with a | ot of
guestions. It is a very inportant program
W really, really appreciate your help and we
may have sone additional questions to ask you.
Thank you, again, to the panel.
And | think we will take about a ten-m nute
break at this point.
(Wher eupon, the above-entitled
matter went off the record at 11:24 a.m and
resunmed at 11:34 a.m)

CHAIR HOLTZMAN: | think we are

ready to start our third panel. Sorry that we

are running a little bit over but we really
had a | ot of questions for the other panel,
whi ch was really an inportant panel.

Okay, this is the perspectives
from Special Victins' Counsel and these are
t he people who are on the firing line, so to
speak. We will be hearing from Conmander
Col | een Shook, U.S. Navy, Ofice in Charge,
Victinms' Legal Program M d-Atlantic, Nava

Station Norfolk Virginia; fromLieutenant
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Commander Ki snet Winder, U.S. Coast Cuard,
Special Victinms' Counsel, Ceveland, Ohio;
Maj or Marc Tilney, U S. Mrine Corps, Regional
Victinms' Legal Counsel, National Capital

Regi on, Captain Jesse Sommer, U.S. Arny,

Chi ef, 82nd Airborne Division, Legal

Assi stance O fice and Division Speci al
Victinms' Counsel, Fort Bragg, North Carolina;
Captain Aaron Kirk, U S. Air Force, Specia
Victinms' Counsel, Air Force Legal Operations
Agency, Joint Base San Antoni o-Lackl and,
Texas.

Thank you very nmuch for taking the
time fromyour inportant work to share your
under st andi ng and experience with us. And we
will start with Conmander Col | een Shook.

CDR SHOCK: Madam Chair and
di stingui shed panel nenbers, thank you for
having ne. | am Col |l een Shook, and | amthe
supervi sory attorney for our Navy Region M d-
Atlantic Ofice. | am based out of Norfolk,

Virginia. Two of ny subordinate attorneys
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work in the sane building with me in Norfolk

| have another VLC that is assigned to Naval
Air Station Cceana and splits his tinme between
Oceana and Joint Expeditionary Base Little
Creek. And then |I have another VLC up on

G ot on.

So, between the five of us, we
cover the Navy Region Md-Atlantic, which
covers 20 states and has 14 Naval
installations that we cover victins for.

Since ny boss, Captain Fischer-

Anderson did such a great job during her

openi ng presentation, | don't have any renarks
today. | amjust going to stand by for your
guesti ons.

CHAI R HOLTZMAN: Thank you. CQur
next presenter is Lieutenant Conmander Ki snet
Winder of the U S. Coast Cuard.

LCDR WUNDER: Thank you, ma'am and
t hank you for the opportunity to participate
in this hearing. M nane is Lieutenant

Conmander Kisnet Winder and | ama U.S. Coast
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GQuard Special Victins' Counsel. | was one of
the first Coast Guard attorneys selected for
this duty in July of 2013. M duties are
collateral to nmy regularly assigned position
and | expect to continue serving as a Speci al
Victins Counsel until the sumrer of 2015.

| have nore than five years of
mlitary justice experience as trial and
def ense counsel in both the Arny and the Coast
GQuard. | have attended Navy and Air Force SVC
trai ning and Coast CGuard Victi m Advocate
training, which | believe prepared ne to be an
SVC. Prior to receiving this training, | did
represent victinms but | believe nmy prior
experience allowed nme to conpetently represent
t hese victins.

Because | was one of the first
SVCs, there was little in the way of policy or
procedures. Consequently, | was concerned
about the scope of nmy role as an SVC.
However, in ny opinion, the Programgot up to

speed quickly and the initial SVCs did a good
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j ob of collaborating and sharing best
practices. | also routinely reached out to
other SVCs in the Navy and the Air Force.

Havi ng worked with a nunber of
victinms, the SVC Programis a val uabl e
conponent to the Sexual Assault Response
Program that gives victins a voice and a
choice in this very difficult tine.

| would definitely reconmend ny
fell ow JAGs take the opportunity to serve as
an SVC. | have not experienced any negative
reaction or retaliation because of ny role as
an SVC. The attention given to the problem of
sexual assault in the mlitary has energized
the Coast Guard to elimnate this problem
And | believe SVCs are seen as a val uable
pi ece of this solution.

Wth the exception of the recently
assigned fulltinme SVCs, all collateral duty
SVC work at their individual offices. In ny
particul ar circunstances, there is one other

SVC in the O evel and ar ea.
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The bi ggest challenge with the
| ocation of SVCs is that nearly all of the
parties involved in a sexual assault
i nvestigation and prosecution are not
geographically close to the SVC

| deal Iy, the SVC woul d be cl oser
to the parties. But given the relative size,
geogr aphi ¢ di spersion, and nunber of cases in
the Coast Guard, | do not think it is
practical to have a dedi cated SVC at each
Coast Guard District.

My aver age casel oad has been six
to eight cases. These cases have been at
di fferent stages of investigation and
prosecution, so | have not been overwhel ned by
ny casel oad. Nonethel ess, as a coll ateral
duty SVC, there have been tinmes when | have
had to carefully bal ance or shuffle ny duties
to ensure my SVC clients' rights and interests
wer e pr ot ect ed.

| have had three cases that went

fromrestricted to unrestricted reporting.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

And the average representati on has been six to
nine nonths in length. | generally neet with
ny clients in conjunction with court
appearances. Oherwi se, | conmmunicate with ny
clients via phone and el ectroni c neans.

Again, this is because of the geographic

di stance between ne and ny clients.

Recently, the mpjority of ny cases
have been assigned during the investigative
stage. | attribute this to the pronotion of
the SVC Program and as a recogni zed val ue by
all of the involved parti es.

Qut si de of actual trial, | spend
the majority of ny tinme educating the victim
on the mlitary justice process and worki ng
wi th other counsel to ensure ny client's
wi shes are known and protected.

| have filed MRE 412 and 513
notions in nmy cases. And in any of the cases
where the notion was denied, | have attenpted
to secure a protective order to limt the

di scl osure of the infornmation. | have not,
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however, filed any extraordinary wits in ny
cases.

| have not had any negative
interactions with investigators, commuands,
counsel, or mlitary justice in ny cases.

Wt hout exception, everyone has been
professional in the execution of their duties,
even if you may not have all had the sane

i nterests.

As a collateral duty SVC, | am not
specifically rated on ny SVC duties. | track
nmy SVC activities and report themto the
Ofice of Special Victinms' Counsel. | also
routi nely appraise the SVC office of any
updates or significant activities in ny cases.

| work closely with SARCs, victim
advocat es, and other |ocal resources to
respond to the victims needs. | always tell
the victimthat there is a team of people
there to support themthrough the process and
if | amnot able to help themwith a

particular issue, I will get the right person
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to assist. | have found SARCs and victim
advocates very receptive to the Speci al
Victinms' Program

| do not believe that the changes
to the Article 32 rule will have nuch an
effect on SVC duties because of the | oophole
in RCM 702, which provides good cause to
depose essential w tnesses who are not present
for the Article 32 hearing, which will likely
just nove the work fromthe Article 32 to
deposition preparations.

If there is a change to RCM 702 to
close this | oophole, then | believe the work
will shift to advocating to the command on the
nmerits of the case and working with the victim
to be prepared to testify at trial.

| have not had any issues
accessing informati on necessary to represent
ny clients. Cenerally, | do not request the
entire investigation file. | do routinely ask
for any pleadings involved with ny client and

ny client's statenents. |If | need additiona
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information, | work with the trial counsel,
who has been very accommodating to ny
requests.

The bi ggest challenge | have deal t
with is working with clients with coll ateral
m sconduct issues. |In the current personnel
environnment, the Coast Guard is very
unforgiving when it cones to m sconduct.
Specifically, substance abuse is usually a
career-ender. Consequently, | have had
victims who have been faced with a very
difficult decision of seeking justice for what
has happened to them or preserving their
careers. Additional ly, investigators and
trial counsel have beconme frustrated with
victinms who appear to be less than forthconi ng
because they did not want to admt to
col l ateral m sconduct.

In my opinion, unless there is a
clear policy protecting victins who cone
forward and admit to collateral msconduct in

the course of a sexual assault report, this
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problemw ||l continue to persist.

Additionally, as | noted earlier,

t he di sconnect between RCM 405 and 702 is a
maj or obstacle to prevent re-victimzation.
If a victimis going to be forced to testify
in a pretrial deposition, then the reasoning
for revising RCM 405 is, in ny opinion,

evi scer at ed.

Thank you for this opportunity and
| wel cone any questions that you may have.

CHAI R HOLTZMAN: Thank you very
much. And our next witness will be Major Marc
R Tilney, US. Marine Corps.

MAJ. TILNEY: Thank you, Madam
Chair and di sti ngui shed panel nenbers.

My nane is Major Marc Tilney. |
am a Regional Victinms' Legal Counsel for the
Nat i onal Capital Region, U S. Marine Corps.
| am based on Marine Corps base Quantico in
Virginia, just down the road.

Currently in ny office, | have one

other attorney. By assisting National Capital
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Regi on, our main custonmer is Marine Corps Base
Quantico but we al so have tenant comands of
our training conmand. So, we have all the
training installations within the continental
United States. W al so have Marine Forces
Reserve. Cbviously, all of the Reservists are
stationed all over the country as well. So,
geographically, we are really dispersed.

In addition to that, we al so have
MARFOREURCOPE i n our area of responsibility.

So, we do have the potential of having clients
out in Europe as well fromour small station
in Quanti co.

To give you a little background on
nyself, | have had about three years of
mlitary justice experience as a trial
counsel , defense counsel, and Speci al
Assistant United States Attorney. |[|'ve also
t hought was very beneficial, | had nultiple
years of experience in |egal assistance. |
t hought | egal assistance was a great primer

for this job, especially dealing with clients,
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especially setting reasonabl e expectations for
your clients and explaining the process.
Goi ng into our worKking
envi ronnment, we have had nultiple challenges
before us. Qur biggest challenge right now,
| think in front of us right now, is working
mlitary, the judiciary system There is no
clear cut rules for us in how we operate
within the courts. Every single tine we step
into a court to approach the mlitary judge,
it is alnost as, "Hi, Your Honor." This is
who | am This is our role. How do we
participate effectively without being a
di sruption in your courtroon? Let it be known
that we m ght have to stand up and interrupt
their key points in order to protect our
client's rights. And sonetinmes mlitary
judges are very receptive of this. O her
times, they will direct me to the bailiff and
make ne aware of that position.
(Laughter.)

MAJ. TILNEY: So, we also have a
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heavy conponent, we deal with Reservist judges
as well, that are not as up to speed as our
normal judiciary is. But we are also
fortunate in our area, we al so have the Chief
Judge of the Navy-Marine Corps Trial Judiciary
who has stated that they already put sone
rules in place in kind of recognizing our

role. But until those rules are con ng out
and promul gated, we are flying at 20, 000 feet
and al so putting the wings on. So, we are at
a bit of a disadvantage.

Regarding informati on sharing is
anot her key conponent that we are constantly
struggling toward. Qur ability to effectively
represent our clients is solely dependent upon
our personal relationships that | naintain
with trial counsel, that the attorney in ny
office maintains with trial counsel, defense
counsel, and the mlitary crim nal
i nvesti gat ors.

That's it. W don't rely on the

rul es because the rules are vague. They are

Neal R. Gross and Co., Inc.

180

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

not interpreted or if they are out there, we
have statutes but they haven't even funnel ed
down to people in the trenches. So, that is
where our concerns are. Qur rules should not
be dependent upon our personal rel ationships.
Qur success should not be dependent on that,
especially dealing with victins' rights. They
shoul d be nore clear. They should be
understood by all parties in place.

And | also | want to reserve sone
comment s because | | ook forward to your
guestions because | want to try to be as
hel pful as possible with the process, to
i mprove it for our victins of crine.

And that's all | have. So, | |ook
forward to your questions.

CHAI R HOLTZMAN: Thank you very
much, Major. Qur next presenter will be
Captai n Jesse Sommer, of the U S Arny.

CAPT. SOWER: Thank you, Madam
Chair, good norning. | appreciate this

opportunity to discuss ny past 12 nonths of
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service in the United States Arnmy JAG Cor ps.
My nane is Captain Jesse Somrer
and | am a Special Victim Counsel at the 82nd
Airborne Division at Fort Bragg in North
Carolina. |In that capacity, | provide |egal
representation to victins of rape and sexual
assault both to soldiers and dependents, to
advocate for their rights and ensure that
their legal interests are paranount in
mlitary justice proceedings.
On Novenber 1st of this year, |
celebrated the first anniversary of ny
appoi ntnment as an SVC. So this norning, |
wi || be speaking about the Arny's SVC Program
as well as ny perspective on the effectiveness
of the mlitary's response to sexual violence
within its ranks. That perspective is
i nformed by ny own experience working with 35
victins and on the narratives, needs, and
anxi eties that these individuals have shared
with me in the course of attorney-client

rel ati onshi p.
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| have been instructed not to hold
back. | amgoing to share with this panel the
probl ems or programmatic deficiencies | have
encountered as the SVC Program stood up. So,
| have identified a few of those but | want to
make clear that | amnot parroting the party
line when | deliver this generally positive
assessnent of the SVC Programthat | woul d not
have expected to give a year ago. Because in
a year, | have watched the creation and
evol uti on of an SVC handbook that now gui des
much of ny practice, as well as the
devel opnent of an active and connected SVC
col | eague comunity that routinely assists ne
in research, support, and the execution of ny
duties when | bunp up against ny, at tines,
limted experti se.

In a year, | have gone from being
a nysterious presence in our unit's Legal
Assi stance O fice to be enbraced by comranders
at all levels in the 82nd Airborne Division

and throughout Fort Bragg. Wthin the first
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few nonths of the program s inauguration, |
had al ready been invited to join a newy
created post-w de Sexual Assault Response
Team conprised of sexual assault nurse
exam ners, agents with the Crim nal
| nvestigation Division's Special Victins'
Unit, special victimprosecutors, a therapist,
detectives at police departnents in
surroundi ng townshi ps and, of course, a |egion
of professional victimadvocates. |In short,
| am part of a network designed to facilitate
comuni cati on anong responders, share best
practi ces, educate one another on the val ue we
offer victinms, and track through mlitary
justice and adm ni strative channels those who
have been victim zed.

| explain all this so that you can
better understand the context wi thin which I
provi de | egal gui dance and representation to
t he often vul nerabl e people who require so
much nore than that. | provide the |egal

pi ece of the support but | routinely call upon
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speci al i zed resources from an

i nterdisciplinary team of caring professionals
to nmeet ny clients' needs. The seriousness
wi t h whi ch sexual violence has been
confronted, and the enphasis placed on
stanping it out is pal pable at Fort Bragg.

And as enotionally draining as it
could be for ne, personally, | amproud to be
serving in this role at this tine. Rape and
sexual assaults are culture-w de pathol ogi es
t hat have plagued the mlitary and society at
| arge. But as in the past, and despite often
deserved criticism the Arny is |eading the
way.

So, as | hope to discuss, an SVC
is routinely required to performa vast array
of legal tasks to neet the needs of clients
who often find thenselves in situations that
present chal |l enges beyond just preparing to
testify.

G ven the expansi veness of what an

SVC will do for a victim it is just as
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productive to define this program by
describing what it is not. It is not an

i npedi ment to the protection of an accused's
Constitutional rights. It is not an obstacle
to an inquiry into the factual circunstance of
an allegation of sexual assault. It is not a
di sruption of trial proceedings. And it is
not a transfer of power away from defense or
governnent counsel to this strange new entity
in the courtroom

Rat her, the SVC Programis a
mechani smto enhance a victinlis privacy,
dignity, understanding mlitary justice, and
a neans to providing victins a sense of
security within a process that sonme of ny
clients genuinely feel can be as traumati zi ng
as the sexual assault itself.

One of ny early clients didn't
know who | was or why she had been advised to
consult with me. What she did know was t hat
the prosecutor or the trial counsel had urged

her to speak with an SVC after their initial
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neeting. This was because the trial counsel
suspected that the victimm ght have engage in
sone potentially rel evant m sconduct that he
could be obligated to report to her command or
to defense, actually.

The reality of the human
experience is that so-called collatera
m sconduct on both sides will often be present
when dealing with cases of sexual assault. It
coul d be that underage drinking is invol ved.
It could be that the victimwas engaged in an
adulterous affair with an otherw se unrel ated
third party. But the present of collateral
m sconduct doesn't mnimze the insidiousness
of rape or the degree of its crimnality. It
goes w thout saying, no one deserves to be
sexual |y assaulted and no one asks for it.

In serving as a victims private
attorney, the Arny has provided victins one of
t he nost powerful resources it can offer, an
i ndi vidual with whoma victimcan honestly

di scuss his or her trauma or anxieties about
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a prosecution, wthout fear of retribution.
And in those cases where the existence of

m sconduct or enbarrassing facts m ght make a
victimhesitant to fully participate in the
case, | can identify the need for testinony or
transactional imunity, work to obtain it, and
ultimately restore the confidence of a victim
whose testinony is necessary to bring justice
to an all eged of fender.

The confidentiality that | offer a
victimas her SVC is unique and superior to
what a trial counsel could provide as an agent
of the governnent. Confidentiality may be the
keyst one of the SVC Programi s val ue but the
gratitude | usually receive frommy victim
clients often results fromny sinple act,
frequently calling themw th case updates.

From the perspective of victins,
mlitary justice is an intimdating,
confusi ng, and opaque process that runs the
risk of alienating those courageous

i ndi vi dual s who conme forward and report their
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assailants. Sinply by explaining a process,
apprising clients of projected deadlines, and
just generally keeping them i nforned,
answering questions that may arise throughout
the process, | keep victins engaged. These
victinms are key witnesses to crinmes conmmtted
against them And the justice process is best
served when a victimis nore willing to
furni sh testi nony about the trauma they
endur e.

So, Madam Chair, and honorabl e
menbers of the panel, | prepared a much | onger
statenment. But out of respect for ny fell ow
panel menbers, as | have al ready been self-

i ndul gent enough, | ask to submt ny entire
witten statements to the record and provide
fuller details regarding ny tenure as an SVC
in response to the questions.

To that end, | invite you to
specifically ask nme about my value as a
private | egal advisor who exists outside of

command i nfluence or interference fromny tech
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chai n and who provi des gui dance regardi ng

| ssues such as so-called collateral m sconduct
t hat may have been confidential, and
explicitly in the service of the victinis

i nterests.

| also invite you to ask nme about
a few of the obstacles | have encount ered,
specifically with regard to ny experience
before mlitary judges.

| hope to have a chance to di scuss
ny personal opinion regardi ng whet her or not
t he SVC Program shoul d exist structurally as
a stovepi pe organi zation. | strongly believe
it should not so exist.

And | astly, where appropriate, |
wi sh to provide a few concrete exanples of the
way in which the SVC Program and ny
representation, specifically, has benefited
victinms of rape and sexual assault.

So, dependi ng on your questions,
ai rborne all the way.

CHAI R HOLTZMAN: Well, you have
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| eft us in such suspense.

(Laughter.)

CHAI R HOLTZMAN:  Anyway, thank you
for your testinmony. W wll be happy to
recei ve the bal ance of your testinony and | ook
forward to the opportunity to elicit those
answers that you have left us in suspense
about .

Qur next presenter will be Captain
Aaron Kirk, U S. Ar Force. Wl cone.

CAPT KIRK: Thank you, Madam Chair
and di stingui shed nenbers of the panel for the
opportunity to speak.

| amfrom Joi nt Base San Antoni o,
where | currently represent 23 clients
actively. | have represented 45 clients
during the course of ny tinme as an SVC

| started in SVC when the Air
Force |l aunched the programin January of 2013.
So, | was part of that initial cadre that was
trained and | have been an SVC since that

tine.
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Currently | represent, like I
said, out at the Joint Base San Antonio
region, which is one of the | argest and
busi est regions in the Air Force. W cover 14
bases. W have, at this tinme, 176 clients
that we are serving. That is spread out with
nyself and four other SVCs. W are full-tine
SVCs, in addition to several SVCs who have
noved out of the position but are still
Wrappi ng up previous cases. W also have a
par al egal supporting.

| work with a full range of
clients, including trainees to officers,
enlisted nmenbers. | have provided the
conpl ete spectrum of |egal services to ny
clients during the course of nmy tine as an
SVC, to include in-court representation. |
have filed notions under 412, 513, 502, 504,
various privileges. | have also filed notions
regardi ng sone of the rights encapsulated in
Article 6b.

Just earlier this week, | filed a
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notion under Article 6(b)(4), the right to be
heard during sentencing. So, that has been a
| andmark shift in what we have been able to
acconplish in court, as well as out of court.
W have al so been engaged, like | said, in

| egal assi stance services outside the court
and engaging with prosecutors, investigative
agenci es, other agencies outside of the
mlitary systemand help victins in that way
as wel | .

So, at this time, | amgoing to
keep ny comrents as short as possible and I am
going to take your questions.

CHAI R HOLTZMAN: Ckay, thank you
very much. Judge Jones?

JUDGE JONES: Sure. |'m al npst
afraid to ask you, Captain Sonmer, but --

(Laughter.)

JUDGE JONES: -- | amvery
interested actually in the collateral estoppel
| ssue because it's sonething that, | don't

mean estoppel, | nean collateral conduct
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i ssue. And you nentioned that you have been
able to negotiate imunity. Could you expand
on that? Like when are you able to do it and
how qui ckly do you have to do it? Wat is the
mechani snf

CAPT. SOWER If | may, ma'am |
will give you two exanples, one specifically
about imunity, one regarding alternative
di spositions in the context of coll ateral
m sconduct .

The first in regards to
testinmonial inmunity, | won't describe the
underlying collateral m sconduct. But in
terms of the process, at the 82nd Airborne,
where this programis operating flaw essly, |
can't say it is as rosy in working with other
installations as yet, but it is partially
because | haven't established as cl ose
connections with the trial counsel, obviously,
as | have at the 82nd Airborne Division. The
82nd, and thanks so nuch to the support of our

| eader shi p, which has basically ensured that
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trial counsel is receptive to ny exchanges
wth them when | amtold of coll ateral

m sconduct, sonething that | early on work to
establish is a possibility with victins, who
under st andably may not understand what an
attorney is or what confidentiality neans,
once that threshold is reached and | am abl e
to convince them of speaking with nme about
collateral m sconduct, ny first stop is to the
trial counsel. | don't tell them what the

m sconduct was. | tell themthat ny
perception is that there could be a need for
themto explore the possibility of testinonial
imunity. At that point, there are
conversations that rope in usually our Staff
Judge Advocate. And before anything is
reveal ed, we | ook at the possibility of

whet her testinonial inmunity, admttedly
transactional imunity | have not achieved
that, | haven't necessarily had a need to, but
as far as testinonial immnity is concerned,

| have been successful in that.
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A drawback, obviously, concerns
t hose i ssues wherein we have an adul t er ous
affair and soneone wants to protect a third
party who woul dn't otherwi se be entitled to
testinmonial inmunity. W are working through
t hose types of things.

JUDGE JONES: Who has the
authority to say, to grant testinonial
i munity, which would be used inmunity. In
ot her words, their own statenents couldn't be
used agai nst them

CAPT. SOVWMER: Roger, ma'am and
only because | have not actually served
previously on trial counsel capacity, the
mechani cs of how that works, | don't want to
step out over ny skis in answering that.

JUDGE JONES: (kay.

CAPT. SOWER: Al | know is that
| haven't had to worry about it. Trial
counsel is receptive. Sonething happens in
t he abyss and there has been --

JUDGE JONES: Understandi ng that
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your client has testinonial imunity?

CAPT. SOWER  And that has been
granted. And | will get it in a signed
menor andum and then | will discuss with ny
client what the testinonial inmunity
specifically covers.

If I may, also, just because |
think this is equally as inportant. | worked
with a victimwho, followi ng a sexual assault
commtted by a superior, experienced a sudden
downward spiral into drug usage. And the
nuance of that case aside, ny client was
ultimately separated for the m sconduct
stenmi ng fromthat drug usage,
adm nistratively separated. But in a |ast
m nute appeal on ny client's behalf, the
Bri gade Commander, who ultimately obtained the
support of the Commandi ng General, ny client
was granted an honorabl e di scharge.

And | bring that up because this
was somnet hing where there was not a full

appreci ation of the nature of the situation
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because of how it had been reported. And |
can't get into the specifics too much of that
but suffice it to say that despite what is
called a 14-12(c) m sconduct separation, this
sol di er was granted an honorabl e di scharge.
| recently spoke with this forner client. He
is enployed full tinme. He is proud of his
honor abl e service and he and his wife are
expecting their first child early next year.
At a time when a different decision could have
set this young nan on a very different path,
the Arny took care of one of its own and that
was sonething that was facilitated through the
SVC Program and the advice that | received
from |l eadership regarding the different ways
that | could handle it.

| bring that up only to tal k about
the way in which I work with the governnent to
ensure that there are other possibilities when
col l ateral m sconduct is involved.

JUDGE JONES: You know because

coll ateral m sconduct seens to be such a
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deterrent for reporting, | amwondering if any
of the rest of you have had any experiencing
negotiating for immunity. Captain Kirk?

CAPT KIRK: Yes, ma'am | have.

It works in a simlar manner to what Captain
Sonmer described in the Air Force. W also
have had, in one situation | know of get
imunity and work with [ ocal prosecutors as
wel | because the conduct occurred off base and
the mlitary didn't have jurisdiction over the
menber.

But yes, in those situations where
we are able to get imunity, it nmakes a huge
difference in terns of their willingness to
cone forward and their ability to be candid
with trial counsel, which | think is really
what is lacking prior to that immnity. Even
if they are reporting a crinme, a lot of tines
they are leaving gaps in their statenments, the
testinmony. A lot of tine trial counsel and
i nvestigators will |look to that as sone

exception or signs that they are perhaps not
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bei ng forthcom ng. They may even prejudge the
actual occurrence of the assault, at that

poi nt, based on this kind of broken testinony
that may be com ng out, because they are
concerned about disclosing sonething that is
going to incrimnate them

JUDGE JONES: Right.

CAPT KIRK: So certainly, this is
an area | think that we could benefit from
changes in, even if the rules were made j ust
nore clear in how we coul d engage or perhaps
-- | know during negotiations for Defense
Counsel, when they are seeking immunity for
certain things for their client, oftentines
t hose negotiations are protected and can't be
used against their client.

| don't know that simlar
provi si ons woul d cover our own negotiati ons,
which is why | think Captain Somrer descri bed
it in this dance, where he is kind of saying,
well, there is sonmething out there.

JUDGE JONES: Right. In regular,
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in the civilian system we use a proffer which
couldn't be used agai nst a person, whether it
is a defendant or a victim

CAPT KIRK: | think we could
benefit fromsone clarification in that area.

JUDGE JONES: Thanks. Have any of
the rest of you had any experience with this?

MAJ. TILNEY: Yes, mn'am We have
done both things. W have sought out the
i munity, the testinonial imunity. But at
the sane tine, we have al so used that junior
Marine that comes into our office and the
coll ateral m sconduct is the underage
drinking. | nean that is the conmon thing
that we see. Commanders are receptive to
this. | nean, they are not ignorant. They
know t hese young Marines dri nk.

And when a Marine usually cones
in, they think it is the end of the world.
Many Marines have gone before and have
accepted lower formtype punishnments. These

Marines sonetines will admt to the
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m sconduct. After sitting down with us, we
know t he commanders that we are dealing wth.
We know the SJAs that we are going before.
They know there is a pending court-marti al
possibly for the crux of the reason why this
information is com ng out.

So yes, sonetimes they will just
accept punishnment up front, so that way, when
they are in trial, they are not getting bashed
by the defense counsel at the sane tineg,
saying, "You took imunity. You are doing
this because of the immunity? You know you
got in trouble."

So, it goes both ways. So, sone
cases are going to need that testinonial
imunity. The other time you are going to be
there for themat the same tinme, explain the
real process of you mght get a ding. And
that is very well possible. But they will go
i n knowi ng the consequences of that as well.
And just being able to have that know edge,

sayi ng these are the consequences for choosing
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this course of action, it mght give them
enough courage to go forward as wel | .

So, we don't automatically seek
the imunity at first. W try to explain
process to the victim And then al so, just
have them wei gh the deci sion they are naking
because at the end of the day we want them
maki ng that decision. And we are just going
to advocate like crazy for it.

JUDGE JONES: | just have a
different area. How soon are you actually
nmeeting with, for the first tinme, sexual
assault victins? |Is it, in your experience,
all of your experiences, early enough or has
t here been incidents where it has been |ater
in the day and maybe not early enough?

CDR SHOOK: Ma' anf®?

JUDGE JONES: Yes, Conmmander
Shook.

CDR SHOCK: | feel like I should
read you ny openi ng.

(Laughter.)
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JUDGE JONES: We can wite
sonething up | ater.

CDR SHOOK: So, when we started
t he program | ast Novenber, we were getting
clients well into the process. So, nobst of
them were right before trial. They had
al ready been interviewed by NCI'S, at sone
| evel . They have al ready had their statenent
exam So, | think that now that the program
has progressed, we are getting clients right
at the reporting stage. Right? And so | have
got the SARCs and the victimadvocates, and
our nmedical folks are informng victinms upon
the report of our services.

So, | would say early, like 20
percent of my victins were brand new, upon
report. Now, it is about 85 percent | am
getting themright after they have nmade the
report. And it is a lot nore hel pful for ne
to advocate on their behalf if | get in there
ri ght away.

JUDGE JONES: So, you are talking
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within a few hours, certainly within 24 hours?

CDR SHOOK: Yes, ma'am | have
had a couple of calls fromthe hospital. And
we actually tal ked about whet her we were going
to set up a 24/7 duty response but we deci ded
not to in our region because we have so nany
ot her team nmenbers that can do that and then
we are avail abl e the next working day.

So, we don't respond at 2:00 in
the norning but | will go to the hospital if
it is 2:00 in the afternoon.

JUDGE JONES: Anyone else with any
particular issues with this or is it working?

CAPT KIRK: | find that | am
usual ly receiving clients after they have done
their initial interviewwth OSI. Usually,
they will make a report. They are taken over
to OSI. That is where they provide their
statenment. And then after that point is when
a lot of tinmes they will be informed of the
Program and referred to us.

Sonetinmes that is i nconsistent.
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t he general practice that | am seeing.

retracted but that can be difficult.
And they have run into |egal
i ssues with turning over their phone or

providing certain evidence that may have,

| ssues associated with it that has

consequences that they are not aware of.

advi ce of |egal counsel.

So, it can be an issue. It

a potenti al .

t hat we have, we are co-located wth our

Neal R. Gross and Co., Inc.
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It varies across base but | would say that is

JUDGE JONES: |Is that an issue?

CAPT Kl RK: It can be. In certain

ci rcunst ances, absolutely. |If the client has

things. W can sonetinmes work to get that

Al |

of that can take place, of course, within the

initial investigative interview w thout their

S not

al ways, certainly but certainly it does have

MAJ. TILNEY: One of the benefits

SAPR
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folks. W share the same floor as themin our
office building that we are currently residing
in. W are detached fromthe other services,
the trial counsel, the prosecutor, the SJAs
and what not .

But it serves two purposes. One,
we are co-located with themso we i nmedi ately
get referrals fromthem And also is the
attorneys, | nean we stay in the realm in the
Marine Corps, we stay on the |egal aspect. W
are not doing other |egal assistance. W are
sticking to the mlitary justice process for
the nost part, or the administrative
separation processes that are involved with
t hat .

But we al so, when we get the other
clients that come in with other issues, we are
seeing the stress. W are seeing, we have
enough training, we are seeing the indicators
that the client mght not be nmentally sound at
this nonment in time and we can go right next

door to the victimadvocates, the SAPR fol ks
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and say, "Hey, can you just talk to this
person? Just give ne a sanity check and make
sure |'mobserving this correctly."

So, we refer them back and forth.
So, there is a good comruni cati on between the
SAPR fol ks and us.

The sanme, our NCI'S offices are
doing a good job. They are requesting it and,
if the victimsays -- NCI'S has been saying you
have the right to counsel. Cients are
saying, "Ckay, | want to talk to themright
now." And the NCIS will pause. and they wll
stop, and they will wait for us to cone
onboard. But we usually are contacted, wth
us being notified, we nake contact with them
within 24 hours.

JUDGE JONES: Thank you. Thanks,
Madam Chai r.

CHAI R HOLTZMAN. M. Tayl or.

MR. TAYLOR  Thank you. | thank
you all for your testinony.

Has anyone had to deny services to
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anyone because your Service did not have
eligibility requirements that fit this victin®
Have you ever had to say no?

CDR SHOOK: Yes, sir. | had one
of the Reservists that was not assaulted while
she was on active duty. And, unfortunately
for me, it was her second assault. So, |
represented her for her first assault and then
she reported a second assault but that did not
happen whil e she was on active duty and | had
to turn her away. And | called ny boss, of
course, and then we decided we were going to
make an exception to policy to represent her.

It is very difficult to turn
soneone away and that was a very pai nful day
for me. So, | was very happy to call her back
and tell her she could cone back in.

MR, TAYLOR Captain Kirk?

CAPT KIRK: Yes, sir. Over the
course of about two years now, we have had to
deny several individuals. Usually when that

happens, we work with | ocal |egal assistance
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capabilities. W have a contact at the |ocal
rape crisis center, for exanple, and they have
| egal aide clinics that they can get these
people in touch wth.

So, we nornmally don't |eave them
inalurch. W don't just say sorry, goodbye.
W do try to get thema warm handoff to
anot her | egal assistance agency that maybe can
help themlocally. But that is not 100
percent. And that is not always, it is just
accessi bl e.

MR. TAYLOR: Yes, that sounds |ike
that is a pretty good nodel. So, that |ack
for | egal assistance, sonetines you have
attorneys in the community who are willing to
do | egal assistance services that otherw se
woul d not be provided.

The second question goes to the
guestion of whether you are a full-tinme SVC
| awyer or whether you are a part-tinme. And
maybe | could start with you and just ask you,

Commander Winder, have you had situations
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where your other duties, your collateral
duties interfered with your ability to be the
ki nd of SVC you want to be?

LCOR WUNDER: Sir, | would say
they haven't interfered with nmy ability to
represent ny clients. | take the collateral
duty as a very serious one. And if there is
a situation where ny reqgularly assigned duties
are interfering or conflicting, | try and de-
conflict those and put ny SVC clients ahead of
them And ny chain of conmand currently is
very acconmodating to that.

But | could see circunstances
where regularly assigned duties could
interfere with SVC duti es.

MR. TAYLOR  Anyone el se have a
comment on that? Captain Sommer?

CAPT. SOWER: Sir, | think the
trend is to have full-time SVCs or not serving
in collateral duties. | currently amboth the
Chi ef of our Legal Assistance Ofice and our

Seni or Special VictimCounsel. But in ny
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capacity as the Chief of Legal Assistance, |
am general ly perform ng adm nistrative work.
We have had the |uxury of having support of
| egal assistance attorneys who are, in our
office, fantastic. And so we have generally
been able to nove ne away from seeing | egal
assistance clients and |, in that capacity,
then am kind of finishing out ny tenure there.
And going forward, | think the trend will be
go have a full-tinme SVC, who does not have
collateral duties.

The one thing | would say is that
that may be specific to each installation.
So, at Fort Bragg, which is a very large
i nstal lati on and we have post-w de
jurisdiction, there is a sufficient nunber of
cases to occupy soneone who i s serving
exclusively in a Special Victim Counsel
capacity. That may not be the case at every
Arny installation. So, | think it is going to
be dictated by the needs of the client demand

and probably up to each Staff Judge Advocate
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to determ ne how they all ocate resources.

MR. TAYLOR  Thank you very nuch,
Madam Chai r.

CHAI R HOLTZMAN: Thank you. |
guess | will pick up at this point. Ckay.

Captain Sonmer, just to take you
up on your offer, what are the nmjor obstacles
that you see in the proper and conpl ete and
robust execution of the program SVC progran?

CAPT. SOWER: Madam Chair, wth
caution and respect --

CHAI R HOLTZMAN:  You can be
conpletely candid with us.

(Laughter.)

CHAI R HOLTZMAN: There i s nobody
behi nd you.

CAPT. SOWER | think to be
honest, Major Tilney actually articulated it
very well. The protocol dictating ny
appearance in a court has not yet been
standardi zed and practiced. So going on the

record, for exanple, finds nme often dancing
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around the court as to whether I wll be doing
so fromthe gallery or behind a podium |
just don't always know if, how, and when | am
goi ng to object during proceedings.

Now, | will concede during courts-
martial, that has not yet been an issue.
Mostly when it cones to issues in which | have
standing, the trial counsel, the interest is
aligned such that | don't need to nake an
obj ection regarding 412 or 513 i ssues.

There was a situation in which the
governnent declined to enforce a 513 matter
and in one of those cases, it was just the
| eni ency of the judge that allowed nme to kind
of figure out what is the best mechani smfor
where you will be when you argue this notion.

So, there just has not been
standardi zation and that is one of the
obstacles. | wll point out stemm ng from
that in this particular oral argunent, one of
t he things that has been exposed just in sone

of the questions that M. Stone, you have
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asked, unlike the Crinme Victins' Rights Act,
Article 6(b) does not have the | anguage of the
enf orcenment mechani sm which specifically
grants the victinms a right of standing, either
t hrough counsel or otherw se.

So in this particular case,
al though I was granted standing on the 513
issue and it was on that basis that the issue
was resol ved, when | invoked the newy
established Article 6(b) rights, it was
determ ned that there was no standing on that.
And, therefore, broadly, we were not able to
advocate for the victins' privacy or respect
in the proceedings.

The other thing | will say and
nost recently, and perhaps nost troubling, is
a mlitary judge refused to take into account
the victims schedul e when docketing a court-
martial. And practically speaking, what |
really nean is that the mlitary judge
declined to grant a delay in a case to

accommodate the victims Special Victim
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Counsel. By nature, an SVC may be involved in
multiple courts-martial at nultiple
installations, and that is a reality that
results fromthe fact of expedited transfers,
for exanple.

So, there are tines when |, as an
SVC, amjust not able to appear with ny
client. And in those cases, unless the court-
martial can be delayed, | would submt that
that deprives ny client the right to be heard
t hrough her counsel.

So, there is a couple resolutions
to that. Those are being explored right now.
At the nonent, you woul d expect the governnent
counsel would be willing to acconmpbdate you.
They are not always willing to ask for a
continuance. But the bigger issue is that is
al ready required under the Rules of Practice
bef ore Courts-Marti al. | believe it is
2.3.1. The SVC is supposed to be consulted
when it conmes to docketing decisions. Judges

are not doing that. Unifornmly, they are not
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doi ng that.

So, in the situation where
schedul es conflict, nultiple courts-marti al
conflict, it could be resolved by just having
me explain what ny nulti-installation court-
martial schedule will be, so we can avoid
t hose conflicts.

Can | seek hijacking this nma'am
or is that sufficient?

CHAIR HOLTZMAN: No, no, that is
fine. You can go, | nean continue.

CAPT. SOWER: The other thing I
woul d say is that | am heading off, | don't
know necessarily if the Arny is pursuing this,
but | think in other branches there is nore of
a stovepi pe organi zation for the SVC Program
that they have a specific mssion when it
conmes to how they represent their clients.

| am personally, adamantly
opposed to that for the Army. | can't speak
to the effectiveness in other branches but in

the Arny, | think that that would deny the
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underlying rationale for the Special Victim
Counsel, which is to be a trusted face,
sonmeone who can provi de gui dance and a
dependabl e outl et for questions on all | egal

matters with which the SVC i s approached by a

victim

As you can imagi ne, there are
situations, | will just list a few offhand, in
t he context of donestic violence. | was able

to assist in helping the individual break a
| ease. | was able to walk this individua
t hrough the process of securing or at |east
begi nni ng the process of a marital divorce.
There are situations, in one particular case,
a victimbelieved that an officer eval uation
report was changed to negatively eval uate her
per f ormance based on the conduct stemmng from
the trauma she endured. So, | worked with
this individual to appeal the OER

What ends up happening is there is
such a range of legal issues that victins

often bring, as kind of collateral to the
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primary assault, that it would be perhaps a
little weird for nme, | feel alittle weird
about having to stand down and directing them
to anot her attorney.

Simlarly, appearing before the
Bri gade Commander, | referenced that exanple
previously. That is not necessarily what a
Speci al Victim Counsel had previously been
designed to do. And yet when the victimis
able to hear ne say and | amable to say
honestly, | amyour attorney and I wll be
advocate on behal f of your interests in any
context, that instantly creates an established
connection that will allow themto open up to
me, which is necessary for nme to be able to
provi de the best guidance | can for themin
the context of the mlitary justice conponent
in locating the SVC within the Legal
Assi stance O fice provide individuals with
i mmedi at e access to other |egal assistance
attorneys who can assist ne in the effort to

resol ve their issues.
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| also would point out that it
enabl es a good degree of freedom of naneuver,
that being in the Legal Assistance Ofice,
underneath ny chain, which knows that they are
not entitled to be intimately involved with ny
relationship with my client, permts nme to
have this fantastic nmentor that | can contact.
|, obviously, have to be somewhat cogni zant
that they are an agent of the governnent and
there are some things | can't discuss but
right now, at |east at the 82nd, the Program
operates flawl essly because they trust ne and
because Col onel James McKee, from whom you
heard earlier, has been extrenely responsive,
involved in all of ny representations, to the
extent that | require his assistance, and that
| ack of stove piping, that |ack of
centralizing what | can or cannot do and who
| can or cannot talk to, has given ne a degree
of adaptive flexibility that really serves ny
clients' interests.

CHAI R HOLTZMAN: So one qui ck
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guestion, although |I have many nore, maybe we
can submt themto you.

Maj or Til ney, you referenced
changes are needed in rules. | can't quite
renmenber what you were referring to but woul d
you have a suggestion as to what those changes
shoul d be?

MAJ. TILNEY: WM am not so nuch
as changes in the rules. | am asking for
rul es.

CHAI R HOLTZMAN:  Ckay.

MAJ. TILNEY: | am asking for
procedure. And that is what is lacking. W
have different circuits that are approaching
victinms differently. What | do in front of
one judge is going to be conpletely different
t han what my counterpart or what ny
subordi nate attorney does to a different judge
the next day in that sane exact courtroom

And that lack of predictability,
that |ack of standardization is a huge concern

for us. Because we are trying to explain and
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assess a case or assess our client's w shes
and how things are going to pan out and |
can't give thema straight answer and need to
tell themif | could stand up at the right
time, as an attorney in the courtroom And it
s not good practice for the attorneys,
especially if we have nore junior counsel
comng into this program

Luckily, 1 have senior subordinate
attorney next to nme who has done three years
as a defense counsel and | have done enough
mlitary justice work. You know we are not
afraid to get yelled at by judges, which is
nuts. Wiich is nuts going into a courtroom
okay, we are going to get yelled at because we
are going to step on sone toes.

But at the sane tinme, we should
have sone predictability and standardi zation
for how you practice in front of the judges.

CHAI R HOLTZMAN: Wl |l that is what
| am asking you. If you have some suggestions

about what the shape of those rules or the
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content of those rules should be, we would
appreciate that. At least | woul d.

MAJ. TILNEY: | will definitely
get with ny counterparts and with ny O C
Col onel Joyce and we woul d be nore than happy
totry to submt them

CHAI R HOLTZMAN:  And if any of
your col |l eagues want to participate in that,
we woul d wel come that as well.

["msorry, M. Stone.

MR. STONE: | have a coupl e of
gui ck questions. One has to do with the
geographi c i ssue that was brought up by
Commander Winder. Do you think that having to
comuni cate often with victinms by tel ephone or
video tel or whatever you are doi ng because
you can't always be there, except maybe for
t he actual proceeding, do you think that can
hurt the quality of what you need to do or
have you been able to work with it and it
hasn't really hurt your appearances in nost

cases?
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LCDR WUNDER: One practical iss
that | have run into sir is that ny
comuni cations with ny client are protected
under attorney-client privilege. However,

t here have been instances where governnent
counsel had sought to obtain ny client's

t el ephone for evidence purposes. And that
phone soneti nes contains comruni cati ons
between nme and ny client.

So, | have had to work with the
governnment counsel in order to wall off tho
communi cations. And that canme up because
wasn't able to have direct face-to-face
comruni cations with ny clients.

MR. STONE: You are tal king abo
t ext nessages?

LCDR WUNDER: Yes, sir. And |
tolimt those text nessages to scheduling
phone conversations. But at the sane tine,
felt it inportant to go through the process
wal ling off that information from anybody

| ooki ng at the situation.
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MR. STONE: |s governnent counse
also requiring you to turn over enil
messages?

LCDR WUNDER: They have sought
emai | nessages fromny clients, if there is a
case where there is a comuni cati on between
the victimand the subject of the
i nvestigation. Wat normally will happen is
that the trial counsel will seek the entire
profile of the victimand the subject, in
order to capture that information. And
sonetines within that capture is
comuni cati ons between nme and ny client.

MR. STONE: And do they routinely
understand they can't have those or do they
fight for thenf

LCDR WUNDER: General | y speaki ng,
t hey recogni ze that right between ny client
and I. | have not had any instances where |
had not been able to protect that.

MR. STONE: Captain Somrer, |

noticed you had spoke about the case where you
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couldn't get a continuance. Was there a
reason you couldn't get another counsel in
| ong di stance from another facility to help
you out on that case or was that even tried?

CAPT. SOWER:. Well, suffice it to
say, sir, that that specific case is actually
the subject of a slightly larger dispute and
has not, in effect, been resolved. So, what
you proposed may in fact be what is required.

| just want to point out, sir,
that that is not a solution. That is not the
best inplenentation of the rationale for the
SVC program So, this is an individual with
whom | have devel oped a personal relationship
in a legal capacity and | feel sorry for her,
that absent the relatively quick resol ution,
she will feel abandoned by the individual who
has said | amyour |egal representative. This
is al so an overseas context. W wll be able
to find soneone but --

MR, STONE: Ckay, let's go to the

col l ateral m sconduct subject for a while. As
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a prosecutor, which I was for quite a while,
i munity was the hardest thing to get. But
much nmore often, we would see the counsel for
the witness and ask himto nake a proffer.
And we woul d negotiate a proffer and that
person would, if they liked it, plead guilty
to whatever the charge was, understandi ng that
that was a plea, before they ever testified.
So, when they got on the stand, they were
actually nore credi bl e because they have taken
responsibility for their actions and someone
didn't say, "Ch, they got a free pass. Don't
believe them They will say anything because
they want their free pass."”

| didn't hear nmuch -- | have heard
alittle bit of discussion but not that nuch
about your ability as a group to negotiate
with a proffer and take care of coll ateral
m sconduct in that fashion. Do you guys feel
that is within the scope of your portfolio as
victims counsel or do you think that that is

a probl em because then you have to bring in a
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mlitary defense counsel ?

MAJ. TILNEY: Sir, on our part, if
there is a direct nexus and it is what we kind
of consider mnor msconduct, if it is the
underage drinking or if it is restriction
breaki ng or other mnor issues, we take care
of that, sir. Because that is usually a
si npl e phone call to the SJA or working with
the trial counsel.

In our practice, we would like to
get that done up front for the victim
Because they had that hangi ng over their head
too. Because even if they don't want to
partici pate through the other witnesses, it is
going to cone out that that victimwas
drinki ng under age. | nean, that is hard to
di spute with sone of the facts of our cases
that we work wth.

So, we do like to attack that
first and put that issue to bed where the
victimw |l go through that process.

MR, STONE: Suppose it is drug
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use, though, it is serious drug use. Wat do
you do?
MAJ. TILNEY: | haven't had an

i ssue with serious drug use yet, sir. But

obviously, | would be calling up higher for
that one. It depends. |If it is the marijuana
use, | think we could probably tie that in

with a representation. But if we are talking
about other drugs, nobre serious consequences,
we woul d want to consult possibly with the
def ense counsel because now we are al so
interfering, we are stepping in their |ane of
responsibility to their clients and their

j obs.

MR, STONE: So, Conmmander Winder,
you brought it up. So, that is why | want to
know what you think about why aren't these
just getting negotiated out ahead of tinme?

LCDR WUNDER: Here is the issue,
sir, and this is the difference between the
civilian context and the mlitary context is

you certainly, absolutely, that is the way you
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can address the issue through negotiating a
guilty plea or an imunity issue. But the
adm ni strative consequences that conme with
admtting to sone kind of msconduct normally
results in either problens with your career or
| osi ng your job.

And the victimhas to decide, "Is
this inportant enough for nme to conme forward,
knowi ng that | amgoing to get fired fromny
job, have a mark on ny record, and have
difficulty getting a job in the future?" And
to be honest with you, the slap on the wi st
that normally cones with the collatera
m sconduct is secondary to the admi nistrative
consequences that are going to come down the
line. And so that is the biggest problemthat
| see is trying to negotiate that. And
particularly in the Coast Guard, the Convening
Aut hority that grants the imunity is not the
sanme person that is the Separation Authority
in our organization. And so | can't bind the

Separation Authority and the Conveni ng
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Aut hority to the sanme inmunity deal. And so
ny clients risk those separate adninistrative
consequences and trauma bot h.

MR. STONE: Commander ?

CDR SHOOK: Sir, | just want to
say the Navy, in ny year, | have never had to
negotiate for testinonial immunity. The
commanders in Navy Region Md-Atlantic are al
encouraged to defer, taking action of course,
on any collateral m sconduct. And they do.
So, it is not even sonmething that we have to
addr ess.

| have only had one client where
post-trial we had to address any coll ateral
m sconduct and | referred himto a defense
counsel

So, it is sonething | discuss with
ny clients but it is not something that is
preventing themfrom participating in the
process fully at all. They are not concerned
at all about it in nmy region. So, | guess |

am | ucky that way.
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MR. STONE: The | ast question |
have is | don't think | understand, and naybe
you have had it articulated to you, either why
trial counsel don't sinply forward all the
pl eadings to Victins' Counsel as they get them
or why judges, mlitary judges aren't just
saying sure, take a seat in front of the bench
back there. And if there is an issue you
have, raise your hand or stand up and | w |
recogni ze you.

| amnot sure | agree with Captain
Sommer' s statenent before when he said having
Special Victinms' Counsel is not a | oss of
power and control by the trial counsel. |
absolutely think it is. There is another
party in there and even if it just neans it is
going to take up some tinme, and they are
trying to push this case through by the end of
the day. So, | don't agree with you that it
is not a |oss of power.

But has anybody articulated to you

why you don't get the courtesy that | would
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expect any person who is a JAG and who your
mlitary organi zati on, your Secretary has
appointed you to be in that role and represent
soneone isn't getting that recognition that |
think is ordinarily expected by a mlitary
|l awyer in a mlitary courtroom Can sonebody
enl i ghten ne?

MAJ. TILNEY: Sir, | think from
our practice, what we have seen, is there a
rul e saying no? They are |ooking for a rule
t hat says yes, you could disclose this. It is
|ike fiscal law for us, if you can't commit
the noney, if it is not in black and white,
then we are not giving it out. It is the sane
thing | think for getting disclosure,
di scovery docunents, investigations.

MR. STONE: Wy do they think you
are there?

MAJ. TILNEY: That is a good
guestion, sir. | nmean we would |ike to have
the answer, too. But it is the sane thing.

If | need an investigation report from an
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Article 32 investigation or an NCI' S

i nvestigation, they are like, "FOA it." And
| am a nenber of the government. | am nenber
of the court. | still have ny own rules of
prof essi onal conduct in front of this court
and | have to do a FO A request.

And not to nention the tine that
goes into a FO A request to actually get it
processed and receive the docunents, you
finally get it, the issue is noot. The Court-
martial is over. Were we can nmake our i npact
i s done.

And that is part of the problem
with sone of our caseload is we spend nore
time trying to get docunents than actually
anal yzi ng our case. Because we can't analyze
our case conpletely w thout having the
necessary docunents. So, it is a circular
fight that we are kind of losing at this
nmoment .

And agai n, based on the personal

rel ati onshi ps you had, sone trial counsel wll
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give me a lot, others will not. Sone judges
are very receptive, naking ne a part of al

t heir docketing decisions, sonme are clearly
absent. | amnot on the email chain. So
again, it goes down to personal relationships
where we need the rules that | wll be
advocating with our other counterparts. So,
we do ask for, and we are being told they are
going to cone out but we are kind of left
wai ti ng and wanti ng.

CDR SHOOK: And | think the
reason, the fact that we don't get the
information sonetinmes that we would like to
get, stens fromthe fact that there is not an
official recognition, just the right to
counsel advocati ng.

So, for instance, if there is a
conflict, which | have had, or that one case
in North Carolina going the sane day that a
court-martial is going in Norfolk, | can't be
in two places at one tinme. | submt notions

to delay and they say, "No, who are you? No,
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we are going forward.” And | said either way,
| won't be with a client whom| am
representi ng.

So, | don't know what the answer
is but I think they don't -- there is nothing
in witing that tells them | have to be there.
Unl ess there is a 513 or 514 or a 412 issue
that is comng up right then, they don't even
recogni ze the right of the victimto have ne
present. And | think that is the bottomline
for all of these issues we are having.

CAPT. SOWER: Sir, only because |
want to go on the record first as saying that
at | east ny experience has been that trial
counsel increasingly are -- | just have to
have a problem They have been willing to
give nme, largely the docunents that | would
request .

| think Major Tilney's point is
certainly well taken, that it is based on
personal relationships. And the closer the

rel ati onship, the easier the access is. But

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

237

at least | would just, so that we are not
sendi ng cross-nessages, so far, it has worked
in nmy experience.

And the only other thing I wll
say as far as the bal ance of power regarding
this newentity in the proceedi ngs, al so keep
in mnd that | think you may even hear today,
sonme defense counsel or trial counsel wll
tell you that their power has been enhanced by
the personal relationship that | facilitate
bet ween them and the victim So, within the
context of just needing to speak with the
victimin order to ask questions, defense
counsel will often conme to ne and will thank
me for making it easier when the witness would
ot herwi se be hesitant, recalcitrant, or wary,
trial counsel has repeatedly thanked ne for
maki ng sure that wi tnesses who are not
otherwise interested in participating
understand nore fully the benefit to them and
will, therefore show up.

And within the context of, for
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exanple, a Chapter 10 admi nistrative di scharge
in lieu of court-martial, which is an
adm ni strative proceedi ng, that may be one of
t hose things where the client, before they
even understand that a Chapter 10 request has
been submitted by an accused, will say ny
objectives are X, Y, and Z and those X, Y, and
Z mirror the elenments of the Chapter 10
perfectly. And in working with defense
counsel, | can, perhaps give sone, there nay
be i nstances in which the accused interests,
who incidentally aligned with what the
victims interests are. So, there is no
guestion that the power dynam cs may shift a
little bit. But | think where there may be
t he sense that the power has been lost in
ot her areas, it has absolutely been enhanced
on behal f of the governnent's interest and the
accused's interests respectively.

CAPT KIRK: So, for the access to
information in the Air Force, there is recent

changes that allowed us to obtain, SVCto
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obtain information in an official capacity.
What that nmeans is we cannot provide it to our
clients but we can use it to shape our
behavi or in court or our assessnment of the
case.

This is, like | said, a change but
it has allowed SVCs to obtain access to nore
information to get entire O S reports in sone
circunstances. | say sone circunstances
because it is very uneven in the application
and we have to articulate an official reason
why we need it. A lot of tines OSI may cone
back and say are you just asking for this for
the curiosity of the victin? |If it is going
to go to them we are not going to provide it
to you.

So like | said, this is still
bei ng worked out. It is a relatively new
change but it has inproved things, at least in
sone respects.

Previ ously, our situation was very

much |i ke what was bei ng described by the
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ot her branches, where it was based on
primarily personal relationships. Usually, we
can get the statenent of the victimor a copy
of the charge sheet but nore than that becane
a real chall enge.

The reason this is an issue is
because soneti mes evi dence that affects our
client's rights are contained in other
statenments. For exanple, 412 information may
be brought in by another w tness entirely.
They are not willing to release that to us.
This is an issue that we have dealt with in
the past. Like | said, it is inmproving within
the Air Force with this new official use
request mnmechanismbut that is a relatively
recent change that is still being inplenented,
| think, across the board.

MR. STONE: So, there is not a
docunent that nenorializes what you are
tal ki ng about yet?

CAPT KIRK: | believe there

probably are internal opinions as far as the
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of ficial use request and what entails.

MR. STONE: If it is a docunent
that can be forwarded to us, that would be
ni ce.

CHAI R HOLTZMAN: | just have one
gui ck question. W were told at a prior panel
heari ng that judges routinely requested 513
hospital records before determ ning that they
were necessary. |s that an accurate statenent
of the procedures, in your experience? | see
everybody nodding their head. But | would
li ke --

CAPT KIRK: Yes, ma'am

CHAI R HOLTZMAN: |Is there anyone
for whomthat is not the standard experience?

CDR SHOOK: Yes, mm'am And | can
say that when | started to practice, the
standard practice in our region was for
defense to make a notion for 513, trial
counsel woul d oppose it, generally. "But if
you are going to produce them Your Honor, we

request an in-canmera review." And that is
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sort of the standard, where the judge is |ike,

"Ckay, | amgoing to do an in-canera review."
When | cane onboard, | found ny
clients, it was chilling their desire to even

go to counseling after that. Even having just
the judge pierce the privilege itself was
enough to defer them

So, | started filing notions on
513 and they are starting to be -- |I'm
starting to win on those. They are hol ding
the defense to the clinic standard, which
wasn't happening before. So, nowit is. And
| am finding unless they know of sonething
that is Constitutionally required to be given
to defense, and it is hard for themto know
that, unless they know there is sonething in
t hose records, we have been pretty successful
at keepi ng them prot ect ed.

CHAI R HOLTZMAN:  Anybody have
anything el se to add or subtract fromthat?

CAPT KIRK: | whol eheartedly agree

that | have witnessed the chilling effect
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based on those requests and the fact that they
may be entered. M clients will often either
seek services el sewhere to a chaplain or sone
ot her nmechani sm know ng that the nental
health nmay be ultimately pierced.

| do agree that that the current
standard, even in the Air Force now, it is a
Navy case but it is being applied routinely,
| think in the Air Force as well. And that
has been hel pful in preventing the in-canera
review. But the records are still actually
requested. | don't know if that is maybe
parsing that question a little too nuch.

CHAI R HOLTZMAN: That's fi ne.

CAPT KIRK: But they actually do
get the records sealed and bring themto
court. And then whether the judge wl|
actually look at themor not, usually we have
the notions hearing prior to that.

CHAI R HOLTZMAN: Ckay, well, |
have no further questions and thank you all

for your very inportant testinmony. W really
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appreciate the tinme spent. Thank you.

And we will adjourn for |unch.

(Wher eupon, the above-entitled
matter went off the record at 12:41 p.m and
resunmed at 1:20 p.m)

CHAI R HOLTZMAN: The panel is next
going to hear fromone of its own nenbers, M.
Victor Stone, about his trip report from
August 18t h through 22nd, 2014 to the Speci al
Victinms' Counsel Course at the Judge Advocate
CGeneral's Legal Center and School in
Charlottesville, Virginia.

M. Stone, we are very pleased to
hear from you

MR. STONE: Thank you. A written
trip report was prepared by a staff nmenber who
acconpanied nme and it lists all the different
training that occurred and individuals who
gave the training. It is a very thorough
report and it also reflects what, to ne, was
very evident that this was a very good course.

It was thought out in advance. They had
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excellent instructors and the students were
engaged and, | think, got a lot out of it both
fromthe | ectures and the small group

exerci ses.

So, | amnot going to go over the
substantive |l ecture as we heard. Some of that
was summarized in the first panel this norning
by Col onel MKee. But | did cone away with
several inpressions which | nmenorialized in ny
suppl enent to the trip report, which nost of
us actually heard repeated here this norning.
Wien | heard them at the training as sonething
for the new victimcounsel to be prepared for,
| was kind of shocked at the nunber of
difficult issues they were going to face. But
| see from having heard today that every one
of the Services, not just the Arny training
that | went to, faces those issues. So, |
listed themand | will very quickly run them
down.

They were that Mlitary CID

i nvestigators do not always inform sexual
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assault victins fromthe very outset, or if
they do, give themthe tine to get a Victims
Counsel because they are busy trying to get
their report in within 24 hours and they know
that is not going to happen once they start
telling the victim "Yes, you can go get
counsel." And then counsel is going to want
to talk to them

So, there are many tines that
victinms speak wi thout counsel to the chagrin
of counsel later. Wether that is because of
coll ateral m sconduct and them not being
totally forthcomng with the investigator or
havi ng t hem change their story and, therefore,
| ook not credible, there is all kinds of
reasons. But the fact is, the CID
i nvestigators see their job as getting a
statenent within 24 hours. And that,
basically, cuts out a Victims Counsel.

The second issue was this
el ectroni c docketing systemthat the Arny has

t hat doesn't include upl oaded docunents and
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the fact that docunents in a case, which in
any jurisdiction other than the mlitary in
the United States, in every jurisdiction would
be avail able for a | awer, even a | awer not
in the case to go to the court and | ook at,
unl ess they are sealed, unless it is a
particul arly seal ed docunent, they are not
available to Victins' Counsel. So, they have
to beg for the docunents they want, which
sounds crazy to nme. | also want to know what
is going on. It may nean that | am not going
to get involved. But how can | explain to ny
client why this thing is going on that we
shouldn't be involved in, if | haven't seen

t he pl eadi ngs?

A third thing, which is related to
that, would be RCM the Rules of Court-
Martial, 802 pretrial conferences. Again, the
Victinms' Counsel don't get routine notice.
They don't get an invitation to attend. They
don't get copies of what the pretrial

conference is going to be about and many
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judges don't allow themto participate.

Agai n, unheard of that they wouldn't get the
opportunity, at least, to sit in an open
courtroomin a normal civil trial on behalf of
the victim

That the Victins' Counsel are
having to basically plead for a place to sit
in the courtroomeither when a jury panel, the
mlitary jury nenbers are not in the box or
are in the box and they don't know how it is
they are supposed to relate and each judge is
doing this individually is, to me, an insult
to the fairness and dignity which the statute
said victins get. At |east set the rules out
ahead of tine.

Frankly, if |I had a judge tell ne
in a case that | was not permtted to cone to
the front of the bar to represent my victim
and when there is no jury in the case, | would
say to the judge fine, "Judge, hold ne in
contenpt and we will see what the Court of

Appeal s says about that."
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It is absolutely inproper behavior
when you have sonething to say to the court
and there is no jury there and you are a
menber of that bar, in my view, for the court
to say "I don't know if you can come in front
of the bar." Maybe for a person who is not a
menber of the bar but the trial counsel are,
by definition, mlitary | awers who the
Secretary of Defense assigned to this job.

So, | don't understand how they are supposed
to do their job if, on these issues, they
don't get to understand where they are
supposed to stand and what they do to get
recogni zed.

| didn't understand that there is
a new court-martial proceedings comng -- |'m
sorry, new Article 32 proceedings that are not
going to allow victins, in the future, to be
mandatorily required to be cross-exam ned an
additional tinme at that proceedi ng which, of
course, does not happen in any civil

jurisdiction and that the defense bar as
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deci ded, as we just heard hey, there is a
gi ant | oophole. Onh, they will just depose
t hem under Rul e 702.

| woul d have thought that was | ust
a defense tactic and one that | thought
conpletely msinterpreted what was goi ng on,
except that as of Cctober 2nd, the Joint
Services Commttee in the Federal Register
printed what their first proposal for the
President to sign as new court-martial rules.
And at the very | ast paragraph of that,
tal ki ng about the rules that will continue to
apply to offenses conmitted before Decenber
26th of this year, they specifically say and
if the victimdoesn't want to show up, then
t he defense counsel, inlieu of -- in order to
get discovery, can depose them under Rule 702.

So, | just don't understand how we
can be going in two directions at once.

Let's see, | heard that in trial
proceedi ngs, the Victinms' Counsel were being

chal | enged other than in an MRE 412 or 513
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heari ng, on speaking on behalf of their

client. | guess | don't understand. Do these

mlitary judges expect that the client is
going to get up and argue | egal points on
their own or do they expect they are just
going to be waived? | don't get it.

| heard as we heard here this
nor ni ng that everybody runs around and grabs
sonebody' s nedi cal records, including nental
health records and takes them from hospitals
wi thout getting a release fromthe client,
whi ch HI PAA absol utely prohibits, in ny view
| don't care if they are mlitary hospitals.
It doesn't nake a difference. They are
hospitals. | couldn't believe that was true
but I heard it again today here. The records
cone out, and they are seal ed, and they are
brought to the judge. | want to know whet her
you think it is nore |likely that seeing a
package of w apped materials over there a
judge is going to say, no, | amnot going to

| ook at them and see whet her they have to be
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turned over, when they are in front of him
sitting on the desk or whether they are still
in the hospital and haven't decided if they
have to get them

And you heard, and | think it is
clearly true, that the it is going to chill an
i ndi vidual to know that their records are
sitting right there.

Let's see. | heard that mlitary
judges are not routinely allowing victins to
submt witten victiminpact statenents at the
time of sentencing or to have counsel, their
counsel read their statenment or speak for them
when the enotional trauma is too nuch for them
to go give a statenent. |Instead, they want
the witness to take the stand again, and again
submt to cross-exam nation by defense
counsel. That to ne is sonmething that | think
that considering they let the defendant
al |l ocute wi thout being cross-exam ned or
sworn, | really don't understand why that is

not extended to the victim
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| didn't see any procedure about
restitution in the course that | took. And |
can't understand why it is not there because
restitution, | believe, is nentioned -- it is
mentioned in Article 6(b).

In the post-trial and pre-appeal
comut ati on process, they want the victins to
wite a statement. They don't want to hear
themorally. But what is worse is that there
is no central victimregistry maintained. So,
if the victinms nove around, they have no pl ace
where they can update their address and peopl e
have to go finding an old victimassistance
per son who m ght know where the person noved,
if they are no longer in the service or if
t hey have been transferred.

Al nost every state has sone kind
of a process that a victimcan register so
when a person cones up for some kind of post-
conviction rel ease, the body that is going to
rel ease themcan find themand ask if they

have sonething to say.
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Let's see. | heard that nost of
the investigating officers of Article 32 wll
be adm nistrative |aw JAG officers. | don't
know for sure what their background is but I
know t hat those, as we heard here, are civil
JAG officers, who are witing wills and doi ng
taxes and | forgot what the third major
project was. But it was not that they have
experience in crimnal |aw proceedings with
what exact kind of rulings they will need to
make in a crimnal case. So, | think that
that is a problem

| also noticed that at no point --
and this cane up as the panel tried to figure
out what the nandate is, they were supposed to
| ook at reporting what is going on. And just
this week, the FBI Unifornmed Crinme Statistics
came out, the 2013. They list every state.
They list the federal government. They have
a category for federal agencies with the
National Institute of Health, Departnent of

Interior, Park Service, different people
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listed. Some of the offenses they |ist

i ncl ude rape, two kinds, penetrative and non-
penetrative. The mlitary services are the
only organi zation that | amaware of that is
prosecuting felonies in the United States that
doesn't report its statistics to the FBI. |
don't really understand why.

And one issue that | thought was
particularly interesting was that, and you
heard the di scussion here about the trainings,
try and explain to these counsel the kind of
trauma and the enotional and psychol ogi cal
i ssues that the victins are having. And one
that came out very clearly, there was a whole
bl ock devoted to it at the training, was that
a lot of these victins, in order to survive
t he experience, they block out a |lot of short-
termnmenory. They just don't want to think
about it. And we were told that as a result,
if you try and interviewthemwthin the first
24 hours, and this was a quote from one of the

instructors, it is the worst thing you can do
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because they are really not either confortable
on a conscious |level or on a subconscious

| evel yet fromtelling you what happened. And
it takes themsonme tine. And sonetines you
have to, they were saying they have to put

t hensel ves back in the situation of where was
the room and what was happeni ng, what was |
wearing. It takes sone tine for themeven to
bri ng back sonme of those nenories.

So, that basically said to ne that
an i mredi ate investigative statenent fromthem
is certainly going to be full of holes. And
not to recogni ze that and do sonet hi ng about
it is just ignoring the reality of the
situation.

So, just to sumup, it seens to ne
that what is going on, based on that training,
IS business as usual. On a theoretical |evel,
it seenms to ne that the process is ignoring
the changes in the law. On a practical |evel,
it sounds to nme like they are trying to ignore

t he whol e new branches that have establi shed.
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They are trying to ignore the people who are
mlitary | awers charged with doing a job in
court. And, basically, | don't understand why
they think that the governnent and the
mlitary, in particular, is investing all of
this noney in people and slots and training,
if it is not supposed to nmake a difference.

So, that side of it was new to ne
but you all heard it here today. That is ny
report.

CHAI RPERSON HOLTZMAN:  Thank you
very much for the report. WAs there any
guestions? W' |l proceed to the next panel.

W very nuch appreciate M. Stone,
your sharing your experience with us, but of
having taken the tine to attend the panel.
And t hank you very, very nmuch for that.

Qur next panel will be Mlitary
Crimnal Investigation O ganization
Per spectives on SVC Prograns. M. Janmes W
Boerner, Special Agent. And the rest -- M.

Mark Wal ker and M. M ke Defam o. Pl ease cone
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up. Thank you.

Ckay. We'll comrence with M.
Boerner, Special Agent, Arny Crimnal
| nvestigative Conmand, CI D, Fort Bragg, North
Carolina. Sir?

MR. BOERNER: Thank you very nuch
Good afternoon Honorable --

CHAI RPERSON HOLTZMAN:  Thank you
for com ng.

MR. BOERNER: Thank you, |I'm
sorry. Ma'am | would like to address a few
areas pertaining to ny experience with the
Special Victinms' Counsel Program

Over the course of the past year,
US. Arny Crimnal Investigation Conmand
provi ded training and gui dance pertaining to
the Special Victim Counsel Programto all CID
agents in the field, whereby Cl D command
requires its agents to informvictins of
sexual assault of the SVC Programif not
al ready infornmed by victimadvocates or the

first responsible party to nmake contact with
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the victim

When a victimreports a sexua
assault directly to a CID field elenent, the
victimis informed about their right to an SVC
prior to the interview being conduct ed.
Victins are provided a brief description of
the role of the SVC and an expl anati on t hat
the SVC nmay be requested at any tine
t hroughout the duration of the mlitary
justice process.

In many cases the SVC Program has
been beneficial to assist our victinms with
| egal questions and the judicial process after
the interview by CID agents. After the
interview, SVCs play a critical role in
representing and keeping the victinms inforned
of the |l egal process.

The SVCs and CI D agents routinely
neet to discuss the investigation, to keep our
victins infornmed and obtai n additi onal
testi nony and physical evidence if required.

CID policy requires agents to
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routinely brief the victimon the status of
the investigation. Many SVCs request to
receive this briefing and then in turn brief
the victimon the status of the investigation.
However, the Programis not
perfect and | have personal ly experienced
i nstances where the SVC Program coul d be
i nproved, as well as |'ve consulted with a
nunber of ny colleagues in the field about
t hese particul ar topics.
| think there could be
i mprovenents such as nore tinely response of
SVCs to victins for interviews and
i nvestigative action such as pretext
comruni cations, nore training on evidence
col l ection needs of CID agents and the options
available in the case of collection of digital
evidence fromvictins, resolution on
col l ateral m sconduct issues on the part of
victinms and nore attorneys, especially those
with nore experience to serve as SVCs. And

nore gui dance or policy on roles and
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perm ssi bl e actions on the part of SVCs
di stingui shing those differences between them
and trial defense services.

Thank you for the opportunity to
testify before this panel. And | | ook forward
to any questions you may have.

CHAI RPERSON HOLTZMAN:  Thank you.
Qur next presenter is M. Mark Wal ker, Speci al
Agent 10OC to the SAPR Ofice, Air Force Ofice
of Special Investigations, Joint Base Andrews,
Maryl and. Thank you M. Wl ker very much for
com ng today.

MR, WVALKER:. My nanme is Mark
Wal ker. |I'mthe Special -- the Sexual Assault
| nvestigati on Operations Consultant, Second
Field I nvestigative Squadron at Andrews Air
Force Base. In ny introductory coments |'|
briefly highlight my role in relationship to
the Special Victins' Counsel and briefly
address issues that nay be of interest to this
panel .

|"ve been a Special Agent for 18
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years in a variety of positions, includes
street investigator, |eadership, and currently
in this position. |'ve also served a couple
of tours at our headquarters to include

oversi ght of sexual assault investigations

t hr oughout the worl d.

In this position -- this position
was created after the Secretary of the Ar
Force approved the hiring of 24 additional
speci al agents specifically to work sexua
assault cases. O these 23 -- of these
remai ni ng 23 positions, one of themis
assigned at the Air Force Speci al
| nvesti gative Acadeny down at d ynco, Georgi a.
And the other 22 are assigned at 16 Air Force
bases around the world where we have the
hi ghest nunber of reported sexual offenses.

As the Sexual Assault
| nvesti gati ons Qperations Consultant, the bul k
of my tine is spent review ng sexual assault
i nvestigations and providi ng operational

gui dance to both street investigator and their
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| eadership chain to the proper investigative
scope of each investigation. | also conduct
interviews of victins in the field in conpl ex
I nvesti gations.

This position was created prior to
the requirenent for a special victins'
i nvestigation and prosecution capability,
formerly known as a special victins'
capability. And it was a natural fit to team
a senior trial counsel representative to
provi de a reach-back capability to address
policy and coordination issues and to assi st
i nvestigative Judge Advocates worki ng sexual
assault cases in the field.

In addition to collaboration on
sexual assault cases, special victins'
i nvestigations prosecution capability,
provides joint training at the sex crines
i nvestigations training program d ynco,
Georgia, and the advanced sexual assault
litigations course at Maxwell Air Force Base,

Al abama.
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Shortly after this capability was
created, the Air Force set up the Speci al
Victinms' Counsel Program and the decision was
made for nmy position to be the |iaison for
operational matters. |'ve presented at every
maj or SVC training course to include the
initial, where | attended the entire course.
| also provide simlar training to the Ar
Force SARC training program

The common thread in both these
presentations is the need to build
relationships to facilitate effective
comuni cation prior to the need arising. A
representative fromthe SVC program al so
presents a two-hour block of instruction at
the OSI sex crimes investigative training
progr am

One of the nore notabl e changes in
the investigative process was the notification
to a qualified victimof the availability of
SVC. The instructions that guide our

i nvestigations were anended to ensure we
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notify the victimof the availability if we
are the first to encounter the victim

| nvestigators are also to
det erm ne whether the victimwants an SVC
i medi ately or in the process -- or throughout
the process. Once obtained, the investigator
is required to maintain at |east nonthly
contact with the SVC for the duration of the
i nvestigation. Typically notification of the
SVC of the representation is in witing and
I medi at e.

SVCs have been present during ny
interviews with victinms and | have never
experienced an SVC interrupt an interview |
use the cognitive interview process which
enpowers the victimto provide nore of a
narrative than answer direct who, what, when
where and why questions. A best practice is
the investigator and the SVC to have a
conversation prior to the interview to address
roles and limtations to limt negative inpact

on nenory recall.
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Di sagreenents that cannot be

handl ed at a unit | evel are comunicated to ne

t hrough the use of the SVC and the oversi ght
chain of command, and | will work to resol ve
the issue with the senior trial counsel, SVC
or through OSI policy. It is OSI's policy
that only witten statenents can be rel eased
to witnesses, this includes providing the
victima copy of their statenent made to
i nvesti gat ors.

As the investigation unfolds,

information is provided to the SJA as the

single point for dissemnation to the defense.

And there is a for official use only request
process that the SVC nay follow to obtain
addi tional information concerning the

i nvestigati on.

Thi s concl udes ny openi ng
statenment. |'m prepared to answer any
guesti ons you have.

CHAI RPERSON HOLTZMAN:  Thank you

very much. Qur next presenter is M. Mke

Neal R. Gross and Co., Inc.

266

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Def am o, Supervisory Special Agent, U S. Navy
Crimnal Investigative Service. Thank you M.
Def am o.

MR. DEFAM O Good afternoon.
Thank you for the opportunity to speak today.

In nmy role as a Supervisory
Speci al Agent for the Fam |y and Sexual
Violence Unit at the NCI'S headquarters in
Quantico, Virginia, | provide oversight and
gui dance to our field units, specifically our
famly and sexual violence units, in dealing
wi th sexual assault cases, and in integrating
the victimlegal counsel into the team
typically we like to take that approach, of
t he process of investigating our sexual
assault allegations.

I"d Iike to highlight several
areas today that 1've seen fromthe field on
I ssues as we attenpt to build our teamwork
with the VLCs in enhancing our investigations.
Maj or policy and training shifts NCI'S wi de, as

we've tried to take a nore focused approach on
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when it comes to interviewing the victins
initially and obtaining those initial crucial
det ai | s.

That |'ve noticed the VLC program
has been a great enhancenent to as what was
alluded to earlier, is allowing the victimto
cone forward, initially, and present the key
details that we need to initiate our
i nvestigation as to the who and what of the
al l egation, but then allowi ng that victim
several days to process what happened, survive
the initial trauma, before we take the first
st at enent .

W're trying to bal ance that
agai nst sone unnecessary del ays that we've
seen in sone cases, where it's taking severa
weeks to be able to get the initial victim
statenment. And has caused the potential | oss
of inportant physical evidence.

Al so, as we try to deal with sone
of the nore frequent conflicts with our NCI' S

policy, NCIS policy dictates that we take a
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witten statenent fromthe victins, the
initial interview. As we inplenent the VLC
program agency w de, we've seen nore refusals
fromvictins to submt to the witten
statenent or even to a video or audio recorded
statenment, forcing the agents to have to give
a synopsis report for their initial statenent
fromthe victim

Al so, we've had in sone instances
where the VLCs have requested to step out of
the interview to speak with their client
during the initial statenment taking or have
done conplete interviews of their client prior
to the MCIO investigator having a chance to
take our initial statenent.

A good side that we've seen from
the VLC programis |ess enphasis on the m nor
col l ateral m sconduct. Enphasis from
conmmands, as that has not been the focus as
we' ve allowed, to being able to focus on the
nore maj or issue of the sexual assault that's

under investigation.
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Al so, we've had the gray area that
we' ve encountered recently has been the
i mpl enentation of child victinms, child/
dependent victins of sexual assault/sexual
abuse that are entitled to the VLC
representation. Since they are given -- if a
child is too young to speak on their own
behal f, the non-of fending parent or guardi an
i s appointed a VLC

Recently we ran into sonme issues
where that non-offending parent is the prinmary
witness to the actual allegations and has been
treated as the victim limting sone of our
access to theminitially for very inportant
Wi t ness statenents.

Overall, | think our program has
been very receptive of the VLC. W see them
as an integral part of the process. And the
field I think has benefitted greatly fromthe
VLC being inplenmented into the overall
process.

This concludes ny initial
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statenment. | stand by for any questions you
may have.

CHAI RPERSON HOLTZMAN:  Thank you
very much. M. Taylor please?

MR. TAYLOR  Thank you for being
here this afternoon and sharing your views.
M. Boerner, |I'd like to start with you by
aski ng, do you advise victins up front of
their right to consult with SVCs before you
begin your interview with thenf

MR. BCERNER: Yes sir. W're
required to in CI D conmand.

MR, TAYLOR (Ckay. |Is that true
for the other services as well?

MR DEFAM O Yes it is sir.

MR WALKER: Sir, we're not
required to do it up front. W are required
to informthemduring the interview of that.
It really depends on the flow

In cases where |'ve done the

victiminterview, |I've inforned themup front.

MR, TAYLOR \What woul d be a
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possi ble rationale for not informng them up
front?

MR WALKER It would really be
based on the issues in howit cane to us, the
flow of information, the structure of the how
that occurred. So it would just be on a case
by case basis really.

MR, TAYLOR Well, what's been
your collective experience in advising victins
of their rights in terns of how they react?
Do they typically ask questions about this
right? O do they imediately say yes there
i's, and nove on?

O what's been your experience?
We'll start with you M. Boerner.

MR BOERNER: Sir, we utilize a
witten formto advise the victins. And we
generally ask themto initial sone places and
sign in that form or on that formrather.

And they do ask questions. They
ask - sonme of the tine it's about collateral

m sconduct. But they do ask a | ot of
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general i zed questions about how the SVC w ||
represent them You know, what will be their
rel ati onship with the SVC as opposed to the
trial defense relationship with you know, the
of f ender .

So they do ask sone generalized
guestions, yes sir. It's not just kind of a
noddi ng of the head. Normally they do probe
alittle bit and ask if they need it. Do you
think I need this type of thing? So yes sir,
they do ask a few questions.

MR. TAYLOR So if someone were to
ask you that question, do you think I need
this type of thing, what would a response be
typically?

MR. BOERNER: Generally just in
t he sane way that you woul d you know, advise
a suspect of their rights. It's really, it's
up to themif they would like it. It's always
avai l able to them throughout the course of the
entire investigation.

W don't reconmend that they get
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an SVC or not get an SVC. W tell them
there's no harmin it. It's free of charge,

it won't cost you any noney. They'l|

represent you and your interest throughout the
course of the entire investigation.

So we give themthe positives of
that, a piece of it up front. But in terns
of, if they ask us what is your personnel
recommendation, | just tell themyou know,
really it's an individual choice. And it
won't cost you any noney and you can ask for
it today, and you can bow out of it tonorrow
if you want. O you can say you don't want it
t oday and tonorrow you can | et me know you
want it and we'll put that in place.

MR. TAYLOR  Thank you. M.

Wal ker, what's been your experience?

MR. WALKER  Yes sir. So we do
not have a formthat we go by. It is
sonet hing that we di scuss during the
interview And we saw that as it's available

and not necessarily aright. |It's available
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services to that victim

|"ve had m xed reception to this.
|"ve had victins that, in one case, in a very
traumatic experience, the victimtold ne that
she didn't want anybody el se involved in the
process. And no matter how | explained it to
her, she refused to do that. And she al so
refused services of the SARC as wel |.

She wanted this information to
stay within this roomas nuch as possi bl e.

She did have a victimadvocate that was in the
room But she didn't want any other services
of any kind. And even weeks after we had

tal ked about it and I had further contact with
the victim did not want those services.

So I think mxed, really. There's
alot of tinmes | will tell you that we'll have
athird party reporting, and the victimw |
initially say they don't want to support the
I nvesti gati on what soever.

And |'ll have the agents go back

and explain in nuch nore detail, of what the
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programis about to try to gain sonme of that
support back. And maybe they will contact an
SVC and we'll get that letter -- either that

| etter that says | really don't want to do
this. O they' Il get onboard and actually
support the investigation.

MR TAYLOR M. Defami o, NCI S?

MR. DEFAM G Yes, in ny
experience what |'ve seen both personally and
t hrough consultation with the field, the VLCs
are usually present fromthe begi nning. Now
NCI S policy we do at the beginning of each
victiminterview, informthemthat a VLCis
available for themnot only in this interview,
but throughout the duration of the
i nvestigati on.

In the majority of cases the VLC
is already there. They elect to consult with
them In fact nost of our cases cone to us
via the victimadvocate or the VLC

In fact before we had inpl enented

the VLC program | would say probably over 90
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percent of the cases | personally worked, the
victimalready had a victimadvocate with them
through the initial interview It was a rare
time that a victimwould waive their right to
have that victimadvocate present in the
initial interviewwth them

MR. TAYLOR  So each of you
al l uded in your opening statenents to
sonet hi ng about how their presence had
i npacted your ability to do your job. So I'd
| i ke for each of you to address that question.

How does havi ng the SVC program
i npacted your ability to do your job of
conducting | aw enforcenent investigations?

M . Boerner?

MR. BOERNER: Sir in CID s
perspective, it nornmally is associated with
collateral m sconduct. When there's the
absence of collateral m sconduct or m sconduct
on the part of the victim we generally don't
see a disruption in ternms of information or

col l ection of physical or testinonial
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evi dence.

It is the case, when we have sone
coll ateral m sconduct, generally speaking,
| i ke we tal ked about earlier this norning,
ei ther underage drinking, fraternization,
adultery, some mlitary specific crines, but
general | y m sdeneanor cri nes.

In al nost all cases, these are
very mnor m sdeneanor crinmes. Especially
conparing that to the overreachi ng,
overarching crine of rape and sexual assault.
In those cases, victins are nmany tines advi sed
by the SVC to either not answer the question.
And sonetines, | have had sone simlar
experiences as NCI S tal ked, where the SVC wil |
actually take a break, they take the victim
out of the interview roomor nay excuse the
CID agents fromthe interview room Discuss
with the victimkind of the question that was
asked.

And then we do cone back in, we

either may get "lI'mnot going to answer that
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guestion” or the question may be answered in
a different way then it was about to be
answered if you will.

So it's the ability for us to
obtain pretext, text messages, Facebook

nessages, exam nation of cell phones. Because

many tines there is good evidence to prove the
sexual assault on that victims phone.

And many tines the victim
confronts the perpetrator through a phone cal
or a pretext -- or a text nessage or a
Facebook nessage. And they'll ask the subject

why did you do this to ne. And the subject
many tines will give incrimnating statenents
back to that victim And so we want those to
hel p build a good case.

But when that relationship m ght
have been a fraternization type relationship
or an adulterous relationship, that's al so
incrimnating to the victimon a m sdeneanor
| evel . But nonet hel ess, the SVC nay feel

conpelled to protect themin the best way they

Neal R. Gross and Co., Inc.

279

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

can.

And so sonetinmes we can | ose that
physi cal evidence or that digital evidence, if
you will sir. And then that's al so soneti nes
the case with the underage dri nking.

That underage drinking sir, if the
victimis substantially incapacitated, is
directly related and may be an el enent of
proof of the sexual offense. But if we can't
get bl ood al cohol content or if we can't
determine the |l evel of the intoxication of the
vi cti m because he or she was under the age of
21 that can present a problem Because we can
actually mss now the el enent of proof. If we
can't prove that they were intoxicated.

There are just so nmany scenari 0s.
But generally sir, | would say with the SVCs,
it's not like there's sone type of coll ateral
m sconduct, they feel that there is, or there
may be sonme type of collateral m sconduct.

But in alnost every case, it's a m sdeneanor

type of fense.
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And our overreaching goal is to
determ ne what happened. But we're trying to
work the felony crine, the rape or the sexual
assault on CID s perspective, sir.

MR. TAYLOR  But under the | aw and
policies is, even if you think it's a non-
fel ony offense, under Article 31(b), you would
have to stop and advise themof their rights
anyway to seek counsel, would you not?

MR. BOERNER: That's absol utely
correct. Even without the SVC present, we
woul d absol utely have to do that, sir.

MR. TAYLOR  That's ny point, yes
sir. M. Walker?

MR. WALKER:  So, a coupl e of
things. On the negative side, is sonetines
our access to the victimcan be extended. So
we'll have a victimthat obtains SVC, they are
notified fromthe SARC or fromtheir chain of
command of the availability of an SVC. And it
may be a del ayed report.

And so we'll -- in cases that |

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

282

know have been extended up to two weeks, three
weeks before we could be able to talk to the
victimto obtain the initial information.
That's okay in a situation where we don't have
any perishabl e evidence or anything that we
could potentially |ose.

But in a situation where we have a
relatively fresh attack, you know we certainly
want to be able to obtain information to prove
or disprove that allegation. W do have
policy in OSI that we will obtain the initial
al I egati on, the who, what, when, where, why,
real brief.

You know, is there a crine scene
out there? Is there sonebody that -- is there
a predator out there that we need to go out
t here and put hands on?

Is there sonething that we can do
to obtain witness information in a situation
where it's relatively a new report? But our
i nstructions also provide |atitude where we

will allow a sleep cycle or two sleep cycles
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to be able to wait and do that in depth
interview as wel .

So a couple of other things that |
think are actually nore of a positive side in
t he invol venent would be the -- really the
narrowi ng of the focus of the scope of sone of
these things. W have sone pretty interesting
tools out there. The cell bite where we can
pull the entire phone down.

But 1'Il tell you that also
provides a |l ot of information that isn't
necessarily relevant to the sexual assault
itself. And will lead us down the wong path
and provide fodder for an ADC certainly in a
courtroom

And things that have nothing to do
with it whatsoever may do with, you know, a
victim s sexual behavior prior to and not
relative to the subject in this case at all.
And t hose types of things are hurtful to an
i nvestigati on.

So | see those narrow ng of the
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scope to actually assist in the investigation.
Because now we are focused specifically, in
the case of the cell phone, conversations

bet ween the subject or a specific individual
and that victim

Sanme thing with the nedical
records. You know, we're |ooking at whether
the nedical records are relevant, then we
certainly want what is relevant and not the
entire record.

MR. TAYLOR  Thank you. M.

Def am 0?

MR. DEFAM G Thank you. | think
the vast majority of our cases fromthe
feedback |'ve gotten, that our field offices
have a positive experience with the VLC. And
there is no inpeding of the investigations due
to VLCs' involvenent.

| would say the areas that | do
mai nly see any kind of problemis like with
the other services is also the tineliness. 1In

a few cases of being able to get to the
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physi cal evidence. And that's mainly due to
del ays in access to the victim \Were we can
coll ect pertinent data that we need to proceed
with the investigation.

And i ssues surroundi ng the
coll ateral m sconduct also. Were we've had
things that m ght not necessarily come up in
the investigative phase, but later on in the
trial phase, where the victimis, as | said
before, pulled out of an interview O where
the victimhas had an extensive interview done
with their VLC prior to giving their
statenments to investigative agency. That may
make it |look later that they were perhaps
coached into what they should be saying to us.

So those are the biggest feedback
of issues we get. But | would say that's in
a smal|l anmount of the cases. |In nost of our
cases, the VLCs are actually an enhancenent in
noving forward in collecting the data.

They haven't interfered as far as

like with the cell phones. The main thing
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they want is that their client has their cell
phone back. But it hasn't been any kind of

i mpedi ment for us to actually gather the
information off of that device.

MR. TAYLOR  Thank you for your
time. Madam Chair?

CHAlI RPERSON HOLTZMAN:  Judge
Jones?

JUDGE JONES: M. Defam o, did you
say that nowwith VLC you're not getting
witten statenents as frequently?

MR DEFAM O Yes, receiving in --
| would have to say across the board, | don't
see any area where it's nore than any ot her.
But victins' are declining to provide a
witten statenent. Where before, the witten
statenent fromthe victimwas kind of the
initiation of our investigation.

And our policy does say we should
be taking a witten statement fromthe
conpl aining witness to begin the

i nvestigation. But it has becone nore
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frequent in cases |'ve been reviewi ng that the
victimhas declined that initial statenent.

JUDGE JONES: And then are you
turning to tape recorder or videotape, is that
what you sai d?

MR. DEFAM O Yes, and then they
will make an effort to videotape and a | ot of
times those are also declined to be
vi deot aped.

JUDGE JONES: Is it your practice
as well, M. Walker, to try to get a witten
statenment out of the victin®

MR. WALKER Yes ma'am It is OS|
policy that we attenpt to obtain that
statenment. It is not anything that is
mandat ory.

But we also attenpt to video
record. It is sonething that's catching
ground that our detachnents are seeking that,
because a lot of tinmes as with NCI'S, that our
victinms are not -- based on you know,

di scussion with counsel that they don't
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provide a witten statenent.

And really, that -- we're finding
out that the taped interview, videotape, is
much better information than what we woul d get
in a statenment. And so a lot of our
detachnments wi Il videotape an interview and
not seek a statement afterwards.

JUDGE JONES: And you have the
sanme experience though that special victins'
counsel coming in has reduced the nunber of
victimse who are willing to either give a
witten statement or a taped, or no?

MR. WALKER: | would not say that
it's reduced. They will ask if we can get it
vi deot aped, because there's sone great
research out there on how well that benefits
an investigation.

And if we do get a videotape, the
SVCs will ask, and |I've seen this, and | don't
know if it's across the board, but |'ve seen
it recently within the | ast week, that the SVC

will say we're not going to provide a witten
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statenment. You have it on video, that's good
enough.

And it really, that neets our
intent for our policies as well because it is
a statenent.

JUDGE JONES: How about you M.
Boer ner ?

MR. BOERNER: Yes ma'am Pretty
much the sane as the other services. CQur
agency does require that we attenpt to get a
sworn statenent, a 2823 or a witten
st at enent .

The vi deo and audi o recorded

statenent, we do try to use that when the

victimallows. And many of themdo |ike that.

It's really kind of conbination. Sonetines
they like to do the witten, sonetines they
like to do the video and audi o recorded.
And then a |l ot of other tines
where the victimjust wants to provide a
narrative interview where we docunment that.

Kind of like an FBI 302 in our agent's
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i nvestigation report.

W have had a few cases where the
SVC has advised the victimnot to provide a
witten or video and audi o recorded statenent.
But has allowed the victimto conplete just a
narrative interview, just a verbal interview
where we docunent that.

In one case at Fort Bragg, the SVC
actually wanted to review our wite up of that
narrative interview prior to it being
essentially being published if you will. But
we do see, simlar to the other services that.

JUDGE JONES: Did you permt that?

MR. BOERNER: Absol utely, yes
am

JUDGE JONES: |I'mnore used to a
situation where a victimis interviewed, the
i nvestigator would wite up his own, like you
suggested, an FBI 302. Wat is the thinking
behind getting a witten sworn statenent from
the -- is it just for sexual assault victins?

s it all victins?
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MR. BOERNER: All victins, yes
am

JUDGE JONES: And how did that
policy grow up?

MR. BOERNER: | first got into
mlitary | aw enforcenent in 1987, so it's
really been with ne since the beginning of
that. In the Arny it has always been the
preferred nethod to docunent it in a witten
sworn statenent.

W just recently in the last few
years have gone to the video and audio
recorded type of interview. So that's kind of
-- 1 think it's because it's always been that
way, in terns of the witten statenent.

JUDGE JONES: Well | think it is
nore akin to what nost police forces would do
when a witness to a crine, or the victimcomes
i n.

MR. BOERNER: Yes ma' am

JUDGE JONES: So did you get any

expl anation fromthe special victimcounsel as
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to why he or she did not want the victimto
either sign a sworn statenent or be
vi deot aped?

MR. BCERNER: No ma' am not
normal ly. But just kind of reading between
the lines, again, it's generally because
they're afraid that another slice of
information is going to cone out. And that
could cone out in the verbal video/audio
recorded interview, that they m ght not be
able to kind of control that information if
you will.

And so | think that is -- it's --
to me in ny experience in talking to ny
colleagues in the field, that is generally the
overreaching issue is, is there sone type of
ot her m sconduct. And in this case, this was
actually a dependant spouse who was sexual |y
assaul ted by another -- or by a sol dier.

So she may not be necessarily
worried about some of these coll ateral

m sconducts. And she herself was over 21.
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And there wasn't issues there. But | think
there were sonme other issues because she was
married to soneone el se.

And | think there mi ght have been
some concerns that some of that information
m ght conme out eventually. Her current
husband woul d have found out. So although not
necessarily collateral m sconduct,
enbarrassi ng things nay have conme out of that,
m'am And that m ght have been part of it.

Wth respect to your question
about is it preferred or not. One of the
things that we've seen in court nmartials over
the | ast few years with the video and audi o
recorded interviews, is sone of these
interviews may last a bit of tine.

And so the trial defense or the
trial counsels may pull up a certain sliver of
t hat video recorded interview to show their
poi nt. \When actually there's nmaybe severa
ot her hours of video there that show different

poi nt s.
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But in a handwitten 2823 or
statenent rather, a handwitten statenent,
it's nmuch easier to discuss what happens,
menorialize that on a docunent. And then the
attorney will then get that docunent added as
an exhibit to the record at trial.

And then it can kind of be
examned | think in an easier way than with
t he Judge or the jury taking | ong breaks and
pul ling up different pieces of the video. And
so | think it's cunbersone a little bit for
the court systemthe way we're doing it with
t he video and audi o recorded i ntervi ews,
ma' am

JUDGE JONES: Yes, | think
general ly prosecutors want short statenents
fromtheir witnesses and | ong statenents from
t he def endants.

MR, BCERNER  Yes mm' am

JUDGE JONES: M. Stone alluded to
the problens in the first 24 hours that can

occur with a victimiwitness and their
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recollection. And | think you tal ked about
your awareness of that M. Wl ker.

And woul d you just rem nd ne what
it is that you do? Do you try to still get a
witten sworn statenent that night? How
flexible are you?

MR. WALKER: Well | can go back to
a situation where we had recently, where we
had a | ocal | aw enforcenent agency do the
interview, tape an interview in an energency
roomduring -- right after a sexual assault
exam nation had occurred. And when we found
out about it, it was a couple of days later.
It was a joint investigation.

W went back and did a cognitive
interview on the victimand we vi deot aped t hat
interview And at the end of it, ny advice to
t he agents were not to seek a statenent.
Because now we have an audi o, now we have a
vi deo, and potentially a third piece of
information that could conflict with all of

t hat .
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And those conflicts are nornal.
This isn't sonething that we're trying to
catch sonebody up on. This is just nornal
menory recall. W do that. The nore tines we
t hi nk about sonething, the nore you know,
things that we recall

So we did that. Sleep pattern --
she was able to recall nuch nore information.
We obtai ned everything on video. The video
was then given back to the SJA who went
t hrough a transcription process, had it
transcri bed.

And now you have a witten form
that will go inside into the courtroom He
pled to 20 years because the information was
so good. So, that's how we do it.

W initially will do a quick you
know, assessnent of do we have sonebody t hat
-- do we have a crinme scene that we need to go
search? |s there sonebody that we need to go
talk to right now? And let's get a sleep

cycle or two, and then do the better
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i ntervi ew.

JUDGE JONES: M. Defam o, did you
have anything different or additional to these
comment s?

MR. DEFAM O | think our
procedures are pretty nmuch in line with that.
Get the initial. Cbviously we're |ooking for
safety, evidence collection that we can
initially do in the first 24 hours.

Wthout locking a victiminto
giving a statenment, to you know, signing their
nane to sonething when they're still in a very
-- the very beginnings of a traumatic -- the
aftermath of a very traumatic event where the
menory recall is just not going to be close to
what it will be in a few days tine.

And we've found you know, waiting
the sleep cycle or two to take that statenent
has been very beneficial.

JUDGE JONES: So this -- what is
actually required within the first 24 hours?

Is it the taking of the statenent? Is it a
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report? Wiat is it?

MR DEFAM O As far as
interaction with the victin®

JUDGE JONES: | don't know, M.

St one you were tal king about sonethi ng being
required within 24 hours. And maybe it was
the -- is there anything? Do you have to do
a report or do you have to take a victim
statenment? Let nme put it that way.

MR. DEFAM O No. W don't have
to have any -- a report done or a victim
statenment in 24 hours. Wiat we'd like | nean
ideally, is enough information fromthe victim
that we can preserve any evidence that woul d
be lost if too nmuch tinme el apsed.

You know, DNA evidence. On a
| onger scal e, nmaybe surveillance video,

Wi t nesses that were in the area. So m ni nal

i nformation without retraunmatizing the victim
that night in the initial stages that we can
be working things as far as the evidence

col l ection goes and preserving that for later.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE JONES: |Is there any 24 hour
requi renent with either of your services M.
Boer ner ?

MR. BOERNER: Yes ma'am we do.
W have a requirenent to attenpt to interview
the victimwithin the first 24 hours. Mbst
of fices have a policy of two to four hours to
attenpt the interview And that's --
essentially that's a response tine ma' am

And that's our initial contact
with the victimto give themthe opportunity
to make a statenment. And by nmake a statenent,
what | nean by that is, any statenent. It can
be verbal, it can be a witten statenent,
m'am O it can be video/audio recorded.
It's really up to the victim

And if it's a fresh case as was
di scussed earlier, we really just try to get
who was i nvol ved, the |ocation, kind of
physi cal evidence that we nay be | ooking for,
who we may need to go try to apprehend or

arrest as quickly as possible.
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And then we do the sane and wite
all that up, down the way days and even
soneti nmes weeks | ater depending on the
injuries and severity with additional follow
up interview, only if necessary though. Only
if it's not other information we found through
ot her corroborating sources.

JUDGE JONES: Thank you.

M5. BOERNER: Yes ma' am

JUDGE JONES: M. Wal ker?

MR. WALKER: No, mn'am there is
not a 24 hour requirenent. Any requirenents
t hat we have are internal netrics that have to
do with when we open an investigation to what
the next thing that has to do. So it really
drives it.

But as ny coll eagues said, it's
real |y perishabl e evidence. How quickly can
we do these things to be able to obtain that?
Whet her it be urine, blood, those types of
things. How quickly can we get theminto be

SANE to do the exam
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JUDGE JONES: Thank you Madam
Chai r.

CHAl RPERSON HOLTZMAN: M. Stone?

MR, STONE: Well "Il just pick up
on that one. Don't the victimassistance
responders tell the victimthat they think
t hey ought to get a sexual assault
exam nation? That's before you've seen them
even, right?

MR. WALKER: Well sir, potentially
it is before we see them But we still have
victinms that come to us immediately. W may
get notification fromthe | ocals downtown.

And so it's outside of a victimadvocate or a
SARC rol e.

And so we're notified right away.

The avenues that that information can conme to

us are endl ess.

MR. STONE: In a sexual assault
training that | went to, | heard that the vast
majority, | don't renmenber the nunber, it

m ght have been 90 percent or higher of the
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sexual assaults are not stranger sexua
assaults. They're sexual assaults by other
peopl e on base.

And as a result they do not result
virtually ever in the officer or the target,
t he defendant, being detained. They nmay be
limted to base, but they're virtually never
detai ned. Does that conport with your
experience?

MR, WALKER: | think it depends

on, once again, how that information cones to

us. A lot of times we'll see where our
security forces will obtain the informtion
first and they' Il obtain a report of a rape.

And so before we're notified they may go
apprehend the subject before we're invol ved.
MR, STONE: But | nean, does that
conport with your experience, that 95 percent
of the tinme it's sonmebody on base who is known
to the person who's the victinf
MR WALKER: | would say -- sir, |

woul d say the nmajority of our cases that we
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run are known to the victim \Wether or not
it happened on the installation or not, |
couldn't tell you the percentage. But
certainly.

MR. STONE: But so unlike other
cases, you're not |ooking at sonmebody who's
going to take off. If you arrest themtoday
or you arrest themin three weeks, that's not
going to make any difference, isn't that the
case?

MR. WALKER: It depends on whet her
or not we need to obtain a sexual assault
exam nation fromthem It depends on how in
the course of the events we've been notified
of that.

So again, we're | ooking at
peri shabl e evidence. |s there a cell phone
that we need to get to? Do we need to seize
that subject's cell phone before they destroy
it? |Is there other evidence that they're
going to get rid of?

So it really, you know a case hy
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case basis of how we need to approach that.

MR. STONE: You said in your
statenent before that you thought that
bui l di ng rel ati onshi ps was crucial in the way
these cases are ultimately handled. If |
correctly heard you.

But at least |I think fromthe
victinms' point of view, the victins want to
know that the way this case is handl ed
judicially and investigated, the rule of |aw
Is not going to be dependent on who their
vi cti mcounsel or the investigator happens to
know. It's going to be handled inpartially
regardl ess of whether socially sonebody's
brand new or has a | ong standing rel ationship
with you or the 10 or the defense counsel.
Don't you agree?

MR. WALKER  Yes, | woul d agree
with that. But | would also say that that
rel ati onship between the | awers and the
i nvestigators and the victi madvocates is

crucial to you know, the sharing of
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i nformation and the coordination of the
process.

MR, STONE: Well, and maybe this
goes down that road. W heard fromthe, |
think it was the NCI' S i nvestigator, that
sonetines there's an official use only process
that information gets to victins' counsel.
Could you tell nme what that nmeans? | don't
t hi nk | under st and.

s that your investigation report?
O what would get to the special victins'
counsel ? And for official use only neans he
can use it any way he wants or only he can
|l ook at it? For his eyes only?

MR. DEFAM O l|"msorry, |'mnot -
- that wasn't from NC S.

MR STONE: OCh, |I'msorry, that
wasn't ?

MR, WALKER: Sir, that was us. So
there is -- OSI's policy, DOD s policy that we
can provide statenents to w tnesses of any

crime. That goes along whether it's a victim
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of a crine or a subject of a crine.

So we can provide that statenent
because that person owns that statement. W
can provide that. CQutside of that, we cannot
provi de any information outside of an official
use only or a FO A request.

Qur investigations are open until
prosecution, declination, until the resolution
of the case. And once that resolution of the
case is done, it is -- our case is now cl osed.
And that case is now avail able for Freedom of
I nformati on Act requests.

Prior to that, we provide all of
our information to the Staff Judge Advocate's
office for dissem nation to the defense. And
since the Special Victinms' Counsel Program

there is an avenue for official use only

request, which is basically -- and | don't
know how t hat process works, | just know that
it exists.

That a for official use only

request is made to the SJA fromthe SVC and
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t hey obtain additional information. And |
can't tell you want that is, because | don't
know.

MR. STONE: So you don't know if
t hat goes beyond their client's statenent?

MR. WALKER: | don't know exactly
what they are given outside of that. | would
assune that it does, because we can obtain --
we can provide that statenent fromthe victim
to SVC to the victimthensel ves.

MR. STONE: And you don't know if
official use only neans they can share it with

their client or not?

MR WALKER | don't know the
process.

MR. STONE: You don't know the
answer to that? Gay. | don't frankly

under stand how you can share sonething with a
| awyer and expect himnot to share it with his
client, especially if for exanple, he thinks

that raises a defense or a collateral problem

or any nunber of things with his client that
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his client needs to know So I'ma little
confused about that. Hopefully sone other
witness will tell us about that.

| guess the question | had is
twice | heard M. Defam o tell us about
victims counsel pulling a victimout of an
i nterview or speaking to them at | ength about
their going over the statenment with them
before they cane in. Froma context in the
way you nentioned it, | gather you don't I|ike
t hat process, either one of those options?

MR DEFAM O Wl l, the concern
that we have with that process is not so nuch
in our information gathering, as it causes
very -- in nost instances, it does not cause
a significant delay in us being able to gather
the information. It's nore down as we get to
the actually prosecuting trial phase of the
i nvestigation, the perception that it's not
the actual victinms statenent, but it's events
as conmng fromtheir attorney that they're

giving to us.
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So when we're doing an interview
and you know, all of a sudden it's stopped and
they step out and there's a discussion that
t he agent doesn't have any idea of what's
going on. And then they cone back in and
continue the statenent, the perception that
the victimis now saying sonmething different
t hen they woul d have before they stepped out
of the room

MR. STONE: So your investigators
don't want them speaking to their counsel
before they give a statenent to you then?

MR DEFAMO It's not --
consulting with their counsel is fine. |It's
doing -- actually going through everything and
deci di ng what exactly would be said.

Qobvi ously our goal is to get an unbi ased
presentation of the facts to nove forward with
t he investigation.

So we want to be able to | ook at

all facets. Because nost of this information

is going to cone out through additiona
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witness interviews. And everything is going
to be admtted. It boils down to the actual

credibility of the victim of the conpl aining
wi tness, who's making that initial statenent.

So if things are omtted from
their initial statenment that's later coning
out fromother witness interviews, it cones
down to the credibility of that victim which
is in nost of our cases a very inportant
conponent .

MR, STONE: So what exactly do you
mean you don't object to them consulting with
their client. You only object if they talk
about the crime?

MR DEFAM G No, we only -- well,
| don't want to say object. But our only
concern is that if the information is being
processed or being di scussed before being
given to us, for us to do the investigation,
that perhaps not all the information, or it's
being slanted in a particular way, the

perception of course.
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And that we're not getting all of
the relevant facts of the allegation of the
i nvestigation is going into our investigation
or that victims statenent.

MR, STONE: \Whenever you talk to a
person who's represented by a counsel,
i ncludi ng a defendant, don't you assune
t hey' ve al ready tal ked about their
ci rcunstances to their |awer?

MR DEFAM O Wll, correct. And
talked to their circunstances with their
| awyer. But in our investigations where we
are talking to a defendant through their
counsel on their statenent. And again, when
| was tal king about the perception, the
perception of that course that that defendant
is only going to give information to nake
t hensel ves | ook better and not guilty in their
st at enent .

And that's the perception we don't
want of the victimconng forward. W want

the perception that this is everything that
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happened. This is the truth of the matter.
This is all the facts that are being presented
for your investigation in this statenent.

MR, STONE: So what |'mhearing is
you'd like the victins to speak to you before
t hey speak to their counsel.

MR DEFAM O No, | would like the
victinms to actually speak with the victim
advocate so they know exactly all the services
that are available to them So that they
understand the process from someone who is on
their side and will represent them So they
know what's -- what to expect going forward.
And that they're prepared for when they cone
in and talk to us they know, you know what
this process is about. Wat our role is as
i nvestigators and what they can expect going
forward from here.

| think it's a very val uabl e
service and they should have access to it from
t he begi nni ng.

MR. STONE: But they have --
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CHAl RPERSON HOLTZMAN:  Excuse ne
M. Stone, you have gone over the subject now.
So you are there or -- okay. | just have a
gui ck questi on.

One of you tal ked about how t he
vi cti mservice counsel delay -- it appears the
vi cti m service counsel sonehow del ays the
matter for two weeks or whatever. Do you have
a way of resolving any delay issues?

I s this because the counsel has
other matters? O is geographically called
away fromduty? Wat's the problem here and
why is it an issue?

MR. WALKER So in the case that |
tal ked about, we had a situation where it is
-- it was an older report. There was sone
collateral m sconduct. And we had a neeting
scheduled with the victimin one week.

The senior -- or the speci al
vi ctimcounsel had been obtained. And we had
the neeting that was set. This special victim

counsel was called away. Had a different
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matter they had to attend to. And so it was
del ayed.

The next one, del ayed as well
because the individual went on |eave. And so
that was a matter of just nultiple things
stacki ng up, pushing that interview down the
road at |least two week. It was little bit --
actually a little bit longer than that.

But that is not unheard of, that
we push those things. There are only so many
SVCs. And you know, scheduling issues, people
going on leave, it pushes it down the road.
So it makes it difficult.

CHAlI RPERSON HOLTZMAN:  Can you
guantify the nunber. | nmean you gave ne one
case. And presumably there are quite a few
cases that you're investigating. | nean can
you give ne sone indication of how prag --
what the problemwith this is? | nmean does
t his happen 10 percent of the tine? 50
percent of the tinme? 1 percent of the tine?

99 percent of the tine? Wat are we talking
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about ?

MS. WALKER: Ma'am | coul dn't
give you a percentage like that. So a |ot of
the tinmes --

CHAl RPERSON HOLTZMAN: Is it a
significant problemor is it a mnor problenf

MR VWALKER: | would say it's a
m nor problem You know, and ny perception of
that may be a little bit different fromthe
i ndividual that is having to run that case at
that time because then obviously it's nost
i mportant to them

But | see it overall you know,
across the world of our interaction with SVCs
and | would say that is nmuch nore mnor then
what they would feel.

CHAI RPERSON HOLTZMAN:  But do you
feel you have enough conmunication ability
with the SVCs to try to resol ve schedul i ng
i ssues like this? O is that also an issue?

MR WALKER No ma'am | think

it's a-- 1 think we do. And as | spoke
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about, we have a chain of command where this
information will flow up to the SVC program
They' Il call nme or I will get notified from

the OSI agents that we have an issue and |']|

go across and we'll talk about it.
And a lot of tinmes it is well, it
is a scheduling problem And we'll work the

best we can. But it's not anyone wanting to
delay this for any other reason.

CHAl RPERSON HOLTZMAN: | get that.
One other point, if it was made earlier that
one of the challenges with the SVC -- yes, the
SVCs don't seemto have digital -- sufficient
digital experience. |Is that a point that you
made sir, M. Boerner?

MR. BOERNER: Just slightly ma' am
And t hat goes back kind of to what we tal ked
about, about preserving and obtaining evidence
of the crime. So it's just generally an issue
where a young SVC with no crimnal |aw
background, an adm nistrative attorney if you

will, that kind of gets forced into this
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position, may not understand sone of the
things we can do either with, or by pretext
phone calls, Facebook and things |ike that
ma' am

So it's really nore of just an
evi dence col |l ection process, digital nediais
one piece of that ma' am

CHAl RPERSON HOLTZMAN:  So their
unfam liarity with your expertise in this
area, what does that do, slow the process
down? You have to kind of hold their hand and
tell themwhy you're doing this and so forth?
O what's the problemthat's caused by that?

MR. BCERNER: So it does slow the
process down. But in sone cases, it stops
t hat piece of collection when we're told it's
not going to happen until | return fromny
ot her duties, et cetera.

So it does slow the process down.
And sonetinmes those things ma'am are
fungible. And they go away. And once they're

-- sonetinmes once they're gone, they can be
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gone forever.

CHAlI RPERSON HOLTZMAN: Ch, so is
this a training i ssue do you think?

MR BCERNER: | think it's a
training issue. | think it's a staffing, of
how we sel ect the SVC. \Wat type of
credentials that they woul d have before being
sel ected. Maybe sonme experience in crimnal
| aw.

Being the perfect world na'am |
woul d I ove themto be a prosecutor first and
under stand what they're advocating for.
Understand that the evidentiary process and
the | egal process that way. And then | think
training as well, even after being a
prosecutor, training in the SVC

CHAlI RPERSON HOLTZMAN:  And how
woul d you characterize that process you've
encountered? |Is that a significant obstacle
that you're dealing with or is that a m nor
obst acl e?

MR. BOERNER: |In terns of the
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sheer nunbers, so we work roughly 2300 sexua
assaults last year in CID command. M/ guess
ma'am is it would probably be 20 or 30 or so.
So you're | ooking at maybe a coupl e of
per cent ages.

But I would say, although it's not
a ton of cases, each one of those cases are so
i mportant to the victimand to us on the side
of trying to figure out what happened. So
it's kind of cliche, but one's too many. But
it can be devastating to the process.

CHAI RPERSON HOLTZMAN:  And do you
have a way of resolving these issue pronptly?

MR. BOERNER: | think staffing/
manning is a huge piece of it ma'am For
exanpl e, nost of our |arge bases |ike Bragg,
Lewi s and Hood, we have generally about four
SVCs for the entire installation.

W run about 120 open cases at any
given tine at Fort Bragg. Fort Hood's running
about 110, 120 cases. At any given tinme those

are open sexual assault investigations. Fort
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Lewi s roughly has about 100 or so open at any
gi ven tine.

And with only four SVCs ma' am
that puts a strain on them Especially if
t hey have extra duties. And when we get to
this -- oh, I'msorry.

CHAl RPERSON HOLTZMAN:  Ch no. |
was just going to ask you though, but if you
encounter this problemwhere you have
peri shabl e evi dence and you're not getting a
response fromthe SVC, do you have a way to
resol ve that?

MR BCERNER: Yes ma'am We do.
We certainly do. W get a hold of the chief
of justice, the senior trial counsel. W try
to get a hold of the SVC s supervisor to fix
it. Yes, nm' am

CHAlI RPERSON HOLTZMAN:  Ckay.
Thanks very much. | have no further
guestions. Thank you very nuch for your
testinmony. | appreciate your presence here.

Qur next panel is going to be the
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Def ense Counsel, who will provide perspectives
-- their perspectives on the SVC Prograns.
Sorry, I'mrunning a little bit behind tine.

Thank you very nuch | adi es and
gentlenmen for comng. W're going to hear
fromMjor WIIliam Babor, |'m hope |
pronounced the nane correctly.

MAJOR BABOR: Perfect ma' am
t hanks.

CHAl RPERSON HOLTZMAN:  U.S. Air
Force Seni or Defense Counsel, Joint Base
Andrews, Maryland. Secondly from Li eut enant
Commander Nate Gross, U S. Navy, Senior
Def ense Counsel, Naval Air Station
Jacksonvill e, Naval Station Mayport, Florida.

Maj or Kyle Kilian, U S. Marine
Cor ps, Senior Defense Counsel, Marine Corp
Base Lej eune, North Carolina. And Captain
Sarah Robbins, U S. Arny Trial Defense
Counsel, Fort Lee, Virginia.

Thank you so nmuch for com ng today

to share your expertise and your perspective
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on this problem W'II|l start with you M.
Babor -- Sergeant Maj or Babor.

MAJOR BABOR: Thank you ma' am
t hank you nmenber. | am Major WIIl Babor. |'m
t he Seni or Defense Counsel for the northeast
region for the Air Force. |In ny capacity, |
supervise trial defense counsel and represent
ai rmen accused of serious crines including
sexual assault.

Before starting ny statenent, |
woul d like to say that all the opinions that
| express here today are ny own and not that
of the Air Force's Judge Advocate General. O
the Air Force Trial Defense Division.

Wth respect to the focus of this
session here today, in ny capacity as a trial
def ense counsel, |'ve interacted with Air
Force special victins' counsel on over ten
occasions in all aspects of trial, pretrial
i nvestigations, at trial and in the post trial
process. M interactions with the speci al

victinms' counsel has been overwhel m ngly
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positive.

They have been professional. And
while we are at odds, typically when it cones
to the outconme of the case, they maintain high
| evel s of professionalismand have al ways
| ooked in the best interest of their clients.

Wth that being said, the SVC and
that programas it is currently constructed,
do pose sone issues for the trial defense
counsel. Inherently the SVC is at an adverse
position to the mlitary accused and the
def ense counsel. And those positions of the
SVC and their client are nore closely aligned
with that of the prosecutor

As such, sone SVCs coul d appear to
beconme defacto nenbers of the prosecution.
And the various issues that we see is when it
comes to their attendance and defense counsel
i ntervi ews.

What happened in the pre-SVC
program woul d be the victimwould conme to a

defense interview wth either a victim
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advocate or a nenber of the sex assault
response coordinator's team And those
menbers woul d attend the defense interviews.
Now that role is being filled by typically the
SVC and it shifts the bal ance of fairness when
it comes to defense interviews of victins.

The second and nore troubling
i ssue which |I've experienced has been SVCs
engagi ng in active participation and coachi ng
of the victimduring defense interviews.
Trial defense counsel can appreciate the SVC s
role in representing their client and
protecting sensitive information such as those
governed by Mlitary Rules of Evidence 412 and
513.

However, the SVC has soneti nes
pl aced superficial limtation on the | ength of
defense interviews. And sonetinmes has totally
di sal | oned defense interviews of victins while
al l owi ng the prosecutors sonetines nmultiple
interviews of the victim

Addi tionally and even nore
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troubling, is that SVCs have during the
interview limted rel evant discussions
regarding the victims bias, prejudice and
notive to msrepresent through active
coaching. O stopping interviews in which the
def ense counsel has asked questi ons about

t hese topics.

Again, in closing, | and ny peers
do actively support the Air Force SVC program
There are issues and | do | ook forward to your
guestions. Thank you.

CHAI RPERSON HOLTZMAN:  Thank you
very much sir. Lieutenant Commander Nate
G 0ss?

LT. COMWANDER GRCSS: Yes mm' am
Thank you Madam Chair and nenbers of the Joint
Judi ci al Proceedi ngs Panel for the opportunity
to testify before you today.

| currently, as the Senior Defense
Counsel at the Defense Service Southeast
Det achnment, Mayport Branch O fice,

Jacksonvill e, supervise four judge advocates
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and carry an active case |oad that averages
about eight general court martials at any
given tine. O these cases, approxinmately 60
percent will involve allegations of sexual
assault in general.

Prior to reporting to ny current
billet, I was the Deputy Director of the
Navy's Defense Counsel Assistance Program
where | provided training, guidance and advi se
to trial defense counsel around the gl obe and
fi el ded numerous calls relating to the role of
victinms | egal counsel in the court narti al
process.

I"d Iike to begin by noting that
Captain Jesse Sommer's testinony previously to
you regarding the tools available to the
Government and the conpl aini ng wit ness stands
in stark contrast to that available to nme and
ny col | eagues.

Wil e the Governnent has an array
of investigators, advocates, speci al

prosecutors, command representatives, victim
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advocates and so forth, and you've heard here,
unprecedented efforts to integrate the

conpl aining witness into the process, ny
clients | ack access to investigative support,
adm ni strative support, and nust request any
addi ti onal support, including experts, from
the very officer who has referred charges

agai nst him often through the prosecutor who
is seeking to take away his |iberty.

Al so as you have previously heard
a VLC is made avail able to a conpl aini ng
Wi tness often even prior to an official report
bei ng made. By regul ation, these attorneys
are authorized to enter into an
attorney/client relationship at the outset.

In contrast, defense counsel
general ly are not assigned until preferral of
charges unless the accused is placed in
pretrial confinenment. As such the VLC will be
able to advocate for actions including sone
which will inpact to an accused such as

i nvoluntary transfer to a different position
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or even duty station |Iong before the accused
service nenber is granted access to an
attorney.

| would like to state that | do
not believe that the concept of the VLCis
antithetical either to the fair adm nistration
of justice or to the constitutional rights of
ny clients. Certainly the issue of third
party standing is sonething that is not
foreign to our mlitary -- not only our
mlitary crimnal courts, but also to our
civilian courts as well.

That being said, we have noted
several areas where we believe that the
presence of the VLCs has the potential to
i mpact our client's liberty and their
constitutional rights. One of the areas is
just an issue of fundanental fairness.

The VLCs in the Navy are far |ess
burdened fiscally then are nmenbers of the
defense service office. Wiile the VLC program

has its own |ine of accounting for VLC travel,
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particularly to neet with clients, nenbers of
the DSO remai n bound to request such funding
t hrough the convening authority.

In the Navy we al so represent
Coast Guard nenbers who are often stationed
far away fromour offices. In those
situations, there may be a point where a
counsel will mneet their client face to face
the day before the Article 32, or the day
bef ore arraignnent in a special court martial.
Al'l of the defense counsel's travel requests
must go through the convening authority.

Additionally, we have noted as
areas where the VLC process has inpacted the
prosecutorial discretion of the convening
authorities. | have been witness to cases
t hat have had m nimal prosecutorial nerit.
However the Government in today's day and age,
often defers to the wi shes of the conpl ai ning
Wi tness in whether to expend the tine and
resources into the prosecution of a case.

Additionally, this victins |egal
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counsel have been able to inpact the convening
authority's decision on what charges to
pursue. And whether to enter into a pretrial
agreenent as we saw in United States versus
Sinclair.

Al t hough | know that the services
do review cases for prosecutorial nerit prior
to preferral of charges, it appears that once
preferred, the default position appears to be
referral unless and until the conplaining
Wi t ness says otherwise. This issue is further
exacerbated by the fact that Congress in
enacting Article 6(b) of the UCMI, while
essentially copying the Crine Victims Rights
Act, left out the | anguage from Section (d)(6)
of that Statute which states that nothing in
this chapter shall be construed to inpair the
prosecutorial discretion of the Attorney
General or any officer under his discretion --
or his direction.

No such | anguage appears within

Article 6(b). Wile | trust that there was no
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intention to renove the concept of
prosecutorial discretion fromthe United
States Governnent in conducting courts
martial, the absence of such | anguage gives
rise to further potential abuses.

Addi tionally as indicated by
Li eutenant -- or by Mjor Babor, we have seen
situations where victinls | egal counsel have
gone out and sought to perfect the
Governnment's case against our clients. And
the reason that this is an issue, is that
while a trial counsel or even a nenber of a
mlitary crimnal investigation organization
has an obligation to turn over any excul patory
material to the defense, the victims | egal
counsel has no such obligation.

And i ndeed has an argunent that
such material may be protected by the work
product privilege. This creates an issue with
respect to fundanental fairness and whet her
material is being filtered through the

victims | egal counsel organization.
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Finally, with respect to access to
information in the court-martial proceeding,
| in nmy personal capacity believe in an
el ectronic filing systemakin to PACER, is
sonet hing that should exist. | believe that
it would be beneficial for all menbers of the
court martial proceeding as well as for the
publi c.

But with respect to non-public
mat eri al such as records of investigation,
Brady disclosures, et cetera, | believe that
the VLCs' unfettered access to this
information creates the very real possibility
of unintentional w tness coaching of the
conpl ai ni ng W t ness.

As nentioned, | do not believe
that the victims |egal counsel or service --
or Special Victinms' Counsel Prograns are
antithetical to our system And | believe
that they have many things that can offer our
system

However, as | go about mny duties
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of defending ny clients and their
constitutional rights, it is ny hope that the
benefits of due process and prosecutori al

di scretion remain alive and well within the
halls of mlitary justice. Thank you. | | ook
forward to your questions.

CHAI RPERSON HOLTZMAN:  Thank you
very much sir. W'IlIl next hear from Mj or
Kyle Kilian, U S. Marine Corps.

MAJOR KI LI AN: Good afternoon
ma' am and panel nenbers. Thank you for the
opportunity to be here today. 1'Il try to
avoid the things just brought up by ny fellow
panel menbers and just focus on a coupl e of
points that |'ve gathered by |istening today
and in the reading materials that |1've you
know, have been provi ded beforehand.

You know, you asked about how was
notice being given? How are the VLC finding
out about things, et cetera? At least in ny
-- where |I'mat, you know the -- excuse ne,

the United States Marine Corp just published

Neal R. Gross and Co., Inc.

333

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

a practice advisory where it tells trial
counsel exactly what to give to VLGCs.

That canme out this nmonth in
Novenmber. And that is just standard things,
the statenents by the victim charge sheet,
noti ce of when the hearings are going, and
copies of the court martial order.

So that's what happens where |'m
at is a court-martial order is produced by a
mlitary judge and ordered those dates.
Here's your notion's hearing date. Here is
your trial date. Various discovery tine
| ines, witness requests, all that type of
stuff. That is provided per the mlitary
justice practice to the VLGCs.

So there is notice being given to
VLCs. And obviously I"musing the term VLC
because it's what |'mnost used to being in
the Marine Corp. But beyond that, even prior
to the court-martial or you know, actual court
proceedi ngs, at the Article 32 investigation,

| can't think of a case where the VLC wasn't
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at the Article 32.

That is routine where I'mat. |If
there's a sexual assault case or as stated by
Col onel Joyce earlier, even non-sexual assault
cases, because VLCs do represent all victins
of various crines in the United States Marine
Corp, VLCs are there.

They're there to hear what's going
on, see what's going on, |learn what's going on
and | will say, | don't think there is a
uniformty out there, but 10s take -- nmany | Gs
consi der everything that the VLC wants to put
forward. And they'll listen to them Let
t hem present argument on you know, 412 natters
or whatever the case may be, nental health
records, at the Article 32 hearing.

In regards to pretrial agreenents,
the mlitary justice practice advisory also
di scussed notice of PTA negotiations. So per
the UCM -- or per the M| Jus practice
advi sory gui dance, they must be given notice

of PTA negoti ati ons.
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And |'mhere to tell you, |
haven't seen a case go down whether to a | ower
forum be withdrawn, without a letter fromthe
VLC saying yes, we agree to that. | am not
awar e of any conveni ng authority who is going
to wthdraw a case or do sonething at a | ower
forumw thout -- and especially in a sexual
assault scenario, without the VLC being
i nvol ved in that deci sion.

O at least the right to be heard
going towards that decision. So | would argue
in at |least the pretrial beginnings of the
case and the pretrial negotiations states, the
strongest voice in the roomis the VLC s.

Ammesty, that was brought up

today. You know ammesty in coll ateral
m sconduct issues, et cetera. | amnot a
proponent of the ammesty. | don't believe

t hat wor ks.
| believe in the exact opposite.
That creates nore victins. Because -- and

here's a case in exanple, and we do have a
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very good, | would say generally, a very good
relationship with the VLCin ny area of
operations. O course there are disagreenents
and argunents about various issues. But
general ly very good.

The VLC has brought the clients to
us who are their clients, victins of sexual
assault or sone other crine. And then they're
al so bei ng maybe prosecuted, let's say they're
not prosecuted, but taken to an administrative
separation board or sone other issue in which
they're going to need a defense counsel. And
they call me up and they wal k themright over
to our offices.

And we set up an appointed tinme to
nmeet with the defense counsel. But you know,
case in point, it just happened recently. You
know, there as an adultery, a long term
adul tery between one senior Marine and a | ower
ranki ng Marine that resulted in now a sexual
abuse charge.

So that person is the victimfor
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t he sexual abuse charge. But being the senior
Marine, is also going to be subject to sone
collateral m sconduct. To say that we get rid
of that, and |I know there's differences

bet ween underage drinking and adultery and
various different |evels there.

But say we just ignore that and
get rid of that. WeIlI, that just gives that
victimall the nore reason to cone forward and
cl ai m sexual assault. Wen you know, the
adul terous rel ati onshi ps now been found out.

And the last thing | wanted to
touch on before | just open up for questions
is the guardian's issue. | don't think nuch
has come out about this. The |egal guardian's
now bei ng provi ded.

The way it's worked in ny
jurisdiction is the judges -- the eastern
judicial circuit held a neeting with nmyself,

t he regi onal defense, or the regional trial
counsel, regional defense counsel. And we all

di scuss how to handle this issue. | have a
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lot of -- not alot of, but a fewchild victim
cases coning through the pipe right now where
there's going to be guardian i ssues going on
as to who's going to be appointed to the
guar di an.

And the way we've been handling it
is essentially the trial counsel puts a notion
in with the court martial order at arrai gnnent
saying this is who we want to be appointed as
the guardian for this case. Wether it be
child victimor incapacity, whatever the case
may be.

The defense counsel then has the
opportunity to object and a hearing is held.
Now |I'm not aware of what other jurisdictions
are doing, but that's the way we're handling
it now | think there could be nore gui dance
out there about the guardi an issue.

And specifically the biggest
concern for the defense is the likely person
who is going to be say for instance a child

abuse case, it's going to be the opposite --
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you know, if it's the father that's accused,
the nother is probably going to be the
guar di an.

Vell, if the defense's theory of
the case is that the nother was actually
i nvol ved in the same abuse. And the nother is
now coaching the child, you know, all those
protections that are given to the child are
now goi ng to the nother.

So we have the sane probl em you
know, can we interview that nother? Can we --
nost likely not. | nean that's the general
practice that goes around right nowis no you
cannot. Mbst of the VLCs will probably deny
me. Not in every case. There are sonme where
the VLC brings the you know, victimdown and
answers all the questions.

So it's a case by case anal ysis.
Case by case basis. Wuat's in the best
interest of your client. But | do think
that's an area that really to ne has been

unexplored. |I'mmnot, | don't think, |I'm not
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awar e of too many guardi ans.

| don't think there is a guardian
t hat has been appointed in a case before at
Canp Lejeune that I'maware of. Maybe there
has and |I'mjust forgetting it. But | think
that's an interesting area that is going to
come up with a lot of tension at least in the
com ng nont hs.

So thank you.

CHAI RPERSON HOLTZMAN:  Thank you
very much. | just want to point out, | know
a coupl e of witnesses have raised this point
about cases involving sexual abuse of
children. Wile that's a really inportant
issue, it's not | believe within the
jurisdiction of this panel. Am1| correct?

MR, SPRANCE: Yes mm' am

CHAI RPERSON HOLTZMAN:  So you can
tell us the concerns, but | don't know that
there's much we can do about that.

MAJOR KILIAN: | understand nma' am

CHAlI RPERSON HOLTZMAN:  Thank you.
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Capt ai n Sarah Robbi ns.

CAPTAI N ROBBINS: Yes ma' am
Madam Chair and di stingui shed nenbers of the
panel. | am Captain Sarah Robbins. | ama
def ense counsel with the United States Arny,
Trial Defense Service, otherw se known as TDS

| represented over 130 clients.

The followi ng statenents and exanples are from
ny experience or ny coll eagues' experiences
and not the official TDS opinions. The
majority of ny court-martial clients, neaning
all but one of ny cases, have been clients
faci ng sone version of a 120 of fense.

Since the summer of 2013, | have
worked with four different SVCs. Most
frequently | interact with the SVCs during
court martial preparation. Frankly, know edge
of SVC representati on does not even occur --
is not even given to TDS counsel until after
preferral of charges.

The nmost comon interaction | have

with SVCs is usually to coordinate an
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interview of their client during notions
preparation or trial preparation in general.
Specifically during notions practice, | wll
general ly contact the SVC usually
t el ephoni cal ly, because |I'mtypically not
col |l ocated where they actually are located, to
interview their client on the specific matters
pertaining to the preparation of the notions.
I f there's any discussions on
potential alternate dispositions, there is
al ways extensive interaction between defense
counsel and SVCs as the victimnow has to
support any proposed alternate di sposition or
offer to plead guilty. This is an additional
approval requirenment that was not present
prior to the inplenentation of the SVC
progr am
Typically, the SVC will convey to
the defense in as clearest terns as possible,
what their client wants fromthe process. Be
it conviction at a contested trial or

sonet hi ng nmuch | ess.
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In trial practice, it varies by
mlitary judge, what type of recognition and
say at a trial that an SVC has. It is stil
clearly a two party system but mlitary
judges allow certain all owances for a third
voice at tines in either MRE 412 hearings or

513 notions practice. Typically, | have seen

SVCs be present at all Article 32 hearings and

at applicable notions hearings as well.

Recently | worked with two SVCs
extensively during a recent court marti al
practice. These SVCs did not have any prior
mlitary justice experience. This |ack of
experi ence caused unnecessary del ays.

SVCs |acking the mlitary justice
experi ence do not understand the fundanmental s
of trial practice and client representation.
In nmy experience, the Governnent had not done
a thorough job in notifying the SVC of nmjor
trial deadlines or events such as notion
heari ngs and acconpanyi ng deadl i nes.

This inevitably slows the case's
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progress towards trial. Al of the SVCs |
have worked with generally, genuinely want to
do a good job for their clients.

Al ternatively, the lack of their
mlitary justice experience and understandi ng
of trial practice, has allowed ne as a defense
counsel to educate sone of these SVCs on case
| aw, rules of practice before courts-marti al
and other mlitary justice standards. | have
found that this hel pful educati onal
rel ati onshi p between the defense counsel and
t he SVC has garnered nmuch nore trust and
ef fective working rel ati onshi ps between the
SVCs and t he defense counsel.

Addi tionally, | have encountered
SVCs that will not divul ge what discussions
their clients have had with Governnment
counsel. 1've had to gently rem nd themt hat
there is no applicable privilege or other
confidentiality requirenent that would prevent
such disclosure. | attribute this to the |ack

of understandi ng once again of trial practice
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and mlitary justice experience.

The two SVCs that | work with who
have had mlitary justice experience seemto
have a nuch better understanding of the roles
each side plays during the representation of
our respective clients. These interactions
with the nore experienced SVCs have been mnuch
nore productive.

The | ack of understandi ng of
confidential client representation is also
problematic with newy nmnted JAGs who are
serving as SVCs. These inexperienced SVCs do
not understand the boundaries of professional
and personal conflicts of interest that affect
their representation of their clients.

| nexperi enced SVCs often do not
understand that while we the defense try to
mai ntain a collegial working relationship with
fellow practitioners, there are distinct
rel ati onshi ps that cannot be had between
def ense counsel and ot her counsel representing

other parties to the litigation.
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Appear ance of professionalismand
| oyalty to your client is paramunt to any
client representation. It is unfortunately
common for young SVCs to reveal client
confidences to other counsel during casua
conver sati ons.

TDS i s a stovepi pe organi zati on
t hat aggressively trains defense counsel on
t he professionalism-- professional
requirenents of client representation. Cient
representation is extrenely conpl ex.

Currently there is no incentive
for seasoned Arny litigators to be speci al
victinms' counsel. The clients of the SVC
program are sone of the nost vul nerabl e and
needy clients that exist. Thus, appropriate
counsel with the requisite education and
experi ence should be provided to these
clients.

Pendi ng your questions, ma'am
that's all | have.

CHAI RPERSON HOLTZMAN:  Thank you
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agai n very nuch everyone. Judge Jones?

JUDGE JONES: When does a victim
Wi tness or any witness have to speak to the
defense? |Is there any conpulsion at all?
None, right?

MAJOR BABOR: Article 46 of the
Uni form Code of MIlitary Justice authorizes
equal access to witnesses generally. In
practice they don't though.

JUDGE JONES: Well equal access
nmeans maybe you have to show up, but if your
SVC basically says we're not going to submt
tothis interview, is there any redress?

MAJOR BABOR: Arguably, if they
provided a pretrial interviewto the
prosecutors, you can go to the judge for

relief. That relief nost of the tine is not

going to be a private interview. It could be

an interview pursuant to a 39(a) session.
JUDGE JONES: |I'msorry, what's
t hat ?

MAJOR BABOR: A session not in
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front of the nmenbers. So a trial session not
in front of the menbers. O a deposition,
dependi ng on how t hat judge m ght act.

JUDGE JONES: Leaving aside the 32
heari ng where | guess now they can be call ed
or in the future nmaybe they can be deposed,
victimwitnesses. | nmean in the civil world,
there's no right for a defense counsel to
i nterview any W tness.

But | gather there's nore of a
culture in the mlitary? O | mean is there
really any right? |Is anyone el se?

MAJOR BABOR: There is no right
ma'am But that's because you know, there are
certain rights that a civil nmenber has decided
he's going to have in civilian courts. This
is one of those bal ancing factors, access to
the w t nesses.

And with the inplenentation of the
SVC program you know necessarily there wl|
have to be ot her rebal ancing factors for the

mlitary accused.
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JUDGE JONES: So | guess what |'m
hearing is, there's been a sea change with the
SVC comng in, even though you nmay not have
the classic rights to interview. You're
getting less fromthese interviews or nmaybe
not hi ng, in conparison before SVCs? | nean is
t hat somewhere in the ballpark of what you're
sayi ng, Commander G 0ss?

LT. COMANDER GROSS: Yes nm' am
Wth respect to the VLC -- the inplenmentation
of the VLC, obviously because they are
represented persons, we cannot even attenpt to
contact themw t hout going through their VLC

And in ny experience the VLC has
in general gone to their client and said hey
do you want to talk to the defense counsel.
And |'"msure that it doesn't quite go like
t hat .

l"msure it's hey, the defense
counsel wants to interview you, | think that's
a really bad idea. You probably shouldn't do

it. Do you agree? And then the conpl aining
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Wi tness says yes. | agree, | don't want to
speak with you.

So, it certainly is the situation
where the VLCs have in practice limted our
ability to conduct a pretrial interview of the
conpl ai ni ng Wi tness, yes nma'am

JUDGE JONES: And without really
havi ng an opinion on this, | don't know
whether this is good, bad or indifferent, the
defense -- if a counsel for a victimwtness
inacivilian world said sorry, we're not even
wal ki ng through your door, there would be no
recourse. So this is just a little different,
your expectation. That's all |'m saying.

LT. COWANDER GRCSS: Cur
expectations are different na'am And part of
that is the culture in which we've grown up.
Part of it also though has to do with the fact
that Article 46 was enacted because of the
potential for abuse by the Governnent wthin
the mlitary system

As | mentioned briefly in ny
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remar ks, we don't have access to subpoenas.

If we want infornmation, we have to tell the
trial counsel what we want and why we want it.
VWhi ch nmeans that our cards are on the table
whenever we're going in to do litigation.
VWhich is different than our civilian
counterparts.

So that is one of the reasons that
Article 46 | believe | ooking at the
| egi sl ative history, was enacted.

JUDGE JONES: And 46 is what?

Sort of a --

LT. COMVANDER GROSS: Equa
access, yes nmm'am

JUDGE JONES: And has it been
defined equal access?

LT. COWANDER GROSS: The CAFF has
| ooked at the issue with respect to what equal
access neans. And has had sone deci sions on
that. Certainly though, any w tness that
chooses not to be interviewed by any person,

that they have that right.
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JUDGE JONES: Thank you. Did
anyone el se have any different take on that?

| mean | think Captain Robbins,
you coul d not have been | ouder or clearer
about the need for mlitary justice experience
with -- in the SVC ranks. Do the rest of you

feel that way? Mjor Kilian?

MAJOR KILIAN. Well | definitely
think it's certainly hel pful. You know,
anytime -- and |I'mjust speaking for defense

counsel

You know, npbst of the defense
counsel who work for ne are first tour
Captai ns. They have zero experience as a
litigator. And now they're representing the
rights of an accused who may be going to jail
for life for you know, sexual assault or you
know who' s been accused of many ot her things.

So while | feel for the SV -- or
feel for the VLCs, | also, |ooking at ny own
peopl e, what about ne? You know, | don't have

t he experience to represent many of the
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clients that we are, | nean we are dealing
with nmurderers, rape, all that type of stuff,
and you know, public defenders, nost of them
are doi ng you know, sone are. But nobst you
know, in the civilian world, you have a few
years of experience before you ever get a
murder case. Not in our world.

JUDGE JONES: Well | think I heard
from possi bly Commander G oss and Maj or Babor
that there can be a great value for the
defense if there's an experience SVC who has
sonme mlitary justice you know, background.
Wul d you care to comment on that?

LT. COWANDER GROSS: Ma'am wth
respect to the VLCs that are in the Navy's
program as Captain Fischer-Anderson
i ndicated, we're not |ooking at first tours.
We're also not |ooking at first tours trying
to --

JUDGE JONES: I'msorry, you're
not | ooking at what?

LT. COVMANDER GRGCSS: First tour
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mari nes.

JUDGE JONES: All right.

LT. COWANDER GRCSS: So our first
tour program has been changed. And | won't --
don't want to belabor the point in front of
this panel. But our VLCs are generally going
to have at | east two years and generally nore
| i ke four years of experience within the
mlitary.

The sane goes for our defense
counsel. That nost of our defense counsel are
going to have at |east two years of
experi ence.

JUDGE JONES: So that's a
different situation then the other service.

LT. COWANDER GROSS: It is a
different situation. Yes ma'am

JUDGE JONES: Howis it in the Ar
For ce?

MAJOR BABOR: General |y speaking,
we' || have nore experience then our Arny

counterparts. But | would have to agree with
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Maj or Kili an.

You know, there's a false truth
that all of us here sitting at this table,
while we're call ed senior defense counsel, are
woef ul 'y under experienced conpared to those
peopl e that have significant defense
experience on the outside. So in a broad
spectrum sure, the SVCs are slightly you know,
under seasoned.

But as a whole, the mlitary
justice systemis full of practitioners who
are you know unexperi enced.

JUDGE JONES: Thank you Madam
Chai r.

CHAl RPERSON HOLTZMAN: M. Stone?

MR. STONE: Yes. | thought |
heard Major Kilian say that the strongest
voice in the pretrial negotiations is often
the VLC. And that the VLCs are in all the
Article 32 proceedings. Is that right?

MAJOR KI LI AN:  Yes sir.

MR. STONE: The reason |I'm aski ng
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i s because within the past two weeks, | was
notified of a case out of Canp Lejeune where

t he Mari ne defense counsel asked the 1O nade
a notion to have the VLC excluded fromthe
Article 32. There was a big argunent about it
between the VLC and the defense counsel.

MAJOR KI LI AN:  Right.

MR STONE: The IO ruled in favor
of allowing the VLCto stay in. At the
conclusion of the Article 32, the judge said
| want all the objections to be nmade in
witing. You have so many days to do it. The
-- whatever the objections were the trial
counsel submtted. And then he said send them
all by enail.

Trial counsel submitted them al
by email. And the defense counsel -- | nean
the VLC submitted themall by email, copying
everybody. And the defense counsel submtted
them by email, but deleted distribution to the
VLC who only finds out about it because the

tri -- when he asks the trial counsel and he
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says how cone there were no objections. Oh
there were. You were deleted fromthe
distribution list by the defense counsel.

And t he understandi ng we got back
was oh, that's the policy at Canp Lejeune.
And do you want to conment on that? Because
| really didn't understand that.

MAJOR KILIAN:  Yes, that is the
policy sir. There are just like in the 412
notion, the 513 notion, the 514 notion, there
is no requirenment to serve the VLC with a
pl eadi ng.

Now, an Article 32 comment is you
know, they're comments on the investigation of
what happened, right? So this was the
position or this was not we shoul d consi der
this evidence, this is not strong, this is
not .

So that's what those are. Those
are 32 coments going to the investigating
officer. Defense counsel in that particul ar

case, which I know you didn't -- then called

Neal R. Gross and Co., Inc.

358

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

the trial counsel about, did not serve them on
you because there is no requirenment in which
to service themon you.

So you know, it comes back to
what's in our client's best interest. And
that's what we do. W represent clients as
you do. And we represent what's in their best
I nt erest.

So maybe it is in our best
interest to give themto the VLCtoo. O
maybe there is -- it's in our best interest to
have an open dialog with the VLC. Maybe it's
not .

So on a case by case basis, you
have to make a determ nation of what to do is
nost inportant for your client. And | believe
that' s what happened sir.

MR. STONE: So if | understand
what you're saying, when there's an argunent
about whether the VLC should be present, and
the presiding officer rules against the

def ense counsel. And then he says he wants
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all the objections and coments to be put in
writing.

And it's put in witing at the
concl usi on of the proceeding by the trial
counsel and the VLC, the defense counsel
doesn't think he needs to serve the other
counsel who's presence he objected to and that
obj ection was one of the issues litigated that
he lost in front of that judge. He did not
serve anot her | awer?

MAJOR KILIAN: Oh he can sir. He
didn't. As | just stated, he gives it to the
trial counsel, he serves it on the IO
Because those are the parties. The trial
counsel is the party to the case. The IOis
obviously the investigating officer for the
case who wanted the coments.

He submtted themto the |10 and
the trial counsel. Nowis the trial counsel
free to give those to the VLC? Absolutely.

Go for it. That's what the rules state. And
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MR, STONE: No, what rule states
that you don't have to serve a counsel that
you' ve just argued against in a hearing and
| ost. And asked to submt their argunments in
witing. | want to know what rule that is?

MAJOR KILIAN:  Sir, |I'mnot aware
of what rule that says you have to. Look at
Article 6(b). You know, it's right to
reasonabl e and accurate notice. There is not
right to service of every pleading that goes
forth in a case.

This is the argunent that we're
tal king about in this whole thing. This
information. What information is required to
be given to the VLC

MR. STONE: This is a pleading,
not an information. This is a pleading.

MAJOR KILIAN. Right. And again,
there's nothing in here in Article 6(b) that
says a pl eadi ng nust be served on a VLC. So
we're follow ng the rules.

Now if trial counsel wants to give
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it to you, which is the standard way we do
this, and the sane thing with 412, serve it on
the trial counsel. Notice is given to the
VLC. Trial counsel nakes avail able the
docunents to the VLC. And you go forward to
the notion or whatever the case nay be.

MR, STONE: Do you suggest then
that the VLC when they file their coments
shouldn't serve it on the defense counsel?

MAJOR KILIAN:  Well, that's the --
well, | believe there's also very different
rights involved there. One is going to jail,
potentially. One who has constitutional
rights. The other who is falling under
Article 6. Well, | don't believe anything was
done inproperly when the conments were given
to the 10O

MR, STONE: | see. Again, and you
don't think that it's Article 6(b) specific
state a pronulgation that says victins are to
be treated with dignity and fairness. [|f you

can argue agai nst them and then not serve them
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wi th the argunment when the judge asks you do
to do that.

MAJOR KILIAN:  Well we al so assune
that everything in that Article 32 conference
was agai nst the VLC or against that particular
notion when it wasn't. So there is obviously
a lot of other materials, about evidence, et
cetera, that was in that comments that had
nothing to do with the VLC

MR. STONE: | have not hing
further.

CHAl RPERSON HOLTZMAN: M. Tayl or?

MR. TAYLOR  Thank you. First of
all thank you. Thank you very much for your
testinony this afternoon. It's been very
i nteresting.

A coupl e of you in particular made
the point that you thought that the bal ance
had shifted in a way that was not good. Maybe
not good for justice. Certainly not good for
your clients.

So | guess ny question is, how
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woul d you change things in order to shift the
bal ance in a way that you think would be
better for the justice systen? And
specifically, would you propose to limt the
current rules of SVCs and VLCs? Major Babor?
MAJOR BABOR: Yes. Thank you M.
Taylor. | don't think that necessarily
limting SVCs is going to be the way to go.
But if you're going to have kind of the shift
of bal ance one way, then perhaps sonme counter-
shifts to be nore |ike you know, the SVCs are
a lot like those victimadvocate guarantees or
at least in sonme part guaranteed by the CVRA
Let's do sonmething |ike add
unani nous juries be required. A unani nobus
finding of guilt in order to convict a person
of a crine. Let's have jurors who are in fact
peers of the accused. Let's have jurors who
are sel ected by sonebody besides the
commandi ng of fi cer who you know, inherently
has authority over the accused.

| appreciate and ny peers in the
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def ense community appreciate the need for the
SVC program W enjoy working with other
advocates. But this shift in bal ance has got
to be net by some counter-shifts. Sonething
that will ensure fairness under the 5th and
6t h Anendnments.

MR TAYLOR  Commander ?

LT. COVWANDER GROSS: Yes sir,
thank you. | believe that one of the biggest
i ssues is going to be just with respect to
what information goes to whom and how. Wen
you have a VLC who is out taking a sworn
statenment froma wi tness and providing that to
t he Governnment to be used against -- to be
used and agai nst an accused.

In a case that | nentioned during
ny comrents, the question then becones well,
is this going to be standard practice? 1Is
this going to be sonmething that we believe is
the way that we should go forward with it?

And if it is, then how do we

ensure that that VLC you know, deals with
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t hose conpetition notions that a prosecutor
has, first of all with respect to their case.
But al so, the prosecutor represents the
entirety of society, including the accused.

Which is why they have the Brady
requi renents. So when you introduce a third
party into that situation, when you introduce
anot her person who has the sane interest of
seeking justice and retribution for a public
wong, that's where the issue conmes about.

So |l -- one of ny concerns sir, is
with respect to how are we going to nmake sure
that that information that would be
di scl osabl e under Brady versus Maryland, still
gets to the defense counsel? And then the
other issue is going to be with respect to the
prosecutorial discretion.

And | believe that the issue of
prosecutorial discretion needs to remain with
the prosecutors. And it needs to be explicit.
So | do believe that Article 6(b) should be

anended to specifically witten notice that

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

there is prosecutorial discretion within the
mlitary justice system Thank you sir.

MR. TAYLOR  Well, but do you
assert that that is no |longer the case? O
just that the current climate i s such that
it's amounted to a shift?

LT. COWANDER GRCSS: | believe
that the current climte has anmounted to
somewhat of a shift sir. |1'mnot prepared to
go out and say that the entire systemis
broken. | don't believe that it is.

But | believe that if we are going
to maintain the faith in the system that we
need to have, to have a functioning justice
system that everyone, fromvictimto accused,
to menber of the public, believes in and has
faith in. Then we need to nake sure that
we're saying that yes, this still is something
that is driven not conpletely by the rights --
or by the wi shes of the conplaining witness or
victim but that it's driven by the interests

of the United States. Because this is a
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crimnal proceeding, not a civil proceeding,
sir.

MR, TAYLOR So Captain Robbi ns,
as Judge Jones said, you believe your job and
articul ated what you think sonme of the
problenms are with the current training of
SVCs. But are there other things that you
woul d recommend in ternms of bal ancing the
shift?

CAPTAIN ROBBINS: Yes sir. |
support what ny fellow coll eagues fromthe
def ense bar have stated. | think we all
struggle within trial practice currently, the
| ack of clarity as to the standing that these
third entities may have and itens |ike that.

Because it really affects our
ability to advise our clients, especially in
any alternate dispositions or even in a
potential offer to pled guilty. If | do not
-- if the SVC and his client do not want to
discuss it with us, | have no ability to

clearly articulate to ny client, the
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| i kel i hood of proffering an offer to pled
guilty.

Even if the Governnent
theoretically between our plea negotiations
supports it, there is this third party that
has to support it. And if that doesn't
happen, there's no chance that the convening
authority will approve it. And that can shift
on a daily basis.

And it's just -- it puts us in a
very difficult position to advise our clients
that are making life and |iberty decisions
wi t hout having all of those facts available to
us.

MR. TAYLOR  Major Kilian, would

you |ike to add anythi ng?

MAJOR KILIAN: 1'Il echo exactly
what was said already. | nean when you talk
about prosecutorial discretion. | nean really

there is none for trial counsel.
Trial counsel don't deci de whet her

or not there's a case going to court-martial.
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The convening authority deci des whet her or not
this is going to court-martial.

So even though the trial counsel
says you know, this is -- why are we doing
that? This is a waste of tinme. That doesn't
-- | nean that's considered. But that is not
the end all, be all. The convening authority
at the end of the day is going to nake that
call with his SJA

And you know, one of the things
t hat has happened to ny counsel, you know,
they tal k about the CNN effect. Well, what's
this going to look like on CNN tonmorrow if |
wi thdraw this case and the victins going to
go forward.

Vell, that's not really
di scretion. So that is | think one of ny
bi ggest concerns.

MR, TAYLOR  Thank you. Madam
Chai r.

CHAl RPERSON HOLTZMAN: Wl |, thank

you for raising sonme of the -- thank you first
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of all for your testinony. And thank you for
rai sing sone of the points that the response
panel addressed and its reconmendati ons not
too |l ong ago when it reviewed the whol e
guestion of sexual assault in the mlitary.

And one of the concerns that we
had was the thunb on the scale issue. One for
exanpl e as you pointed out Mjor, you have to
rely on the trial counsel, the prosecution,
basically to get the information that you
need.

And we thought that that system
shoul d be changed. That it wasn't really a
fair system And | think some of the other
suggesti ons you rmade are inportant, not just
froma substantive point of view, but from an
optics point of view

But | think particularly when
you' re tal ki ng about how t he bal ance in sone
ways has shifted, what can be done to ensure
fairness. Because the perception of justice

to the victimis very inportant in terns of
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assuring people in the arned services that
they all count.

But simlarly assuring fairness to
t he defendant also is a way of assuring that
everyone in the arned services counts. And
that our system of justice is going to work
regardl ess of CNN or NBC or Fox News. It
can't function on that |evel.

So we very nuch appreciate the
suggesti ons you' ve made and the issues you
poi nted out. Because they are very serious.
And even though they not be the npbst popul ar
i ssues, that's not your job. Your job is to
do what's right by your client. And in that
end, advance the cause of justice.

So | just want to say thank you
for the job you're doing. If you have any
ot her suggestions to make to us, we woul d be
happy to receive them Thanks very nuch.

Let's take a -- yes, we'll take a
little ten m nute now. Thank you.

(Wher eupon, the above-entitled
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matter went off the record at 3:21

p.m and resunmed at 3:32 p.m)

CHAI RPERSON HOLTZMAN: W' re goi ng
to hear our last panel, which is Trial Counsel
Per spectives on the SVC Prograns. And
actually we're on tine for this panel.

So thank you for your patience. |
know you' ve had to spend a lot of tine getting
to this point.

W're going to be hearing from
Li eut enant Col onel Scott Hutnmacher, U. S. Arny
-- did | pronounce your name correctly, sir?

LT. COLONEL HUTMACHER: C ose
enough ma' am

CHAl RPERSON HOLTZMAN: Wl | |
tried. Especially when you're as crowded here
on today's list. Well okay.

Joi nt Base Lew s-MChord,

Washi ngton. Second from Li eut enant Commander,
Philip J. Hanon, U. S. Navy Senior Trial
Counsel, region Legal Service Ofice, Naval

District, Washington. Third from Mj or
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Douglas C. Hatch, U S. Marine Corp, Senior
Compl ex Trial Counsel, Legal Support Sectio
West, Canp Pendl eton, California.

Fourth is Major Brent Jones, U.
Air Force, Senior Trial Counsel, Air Force
Legal Operations Agency, Joint Base Andrews
Maryl and. And finally, from Lieutenant
Jeffrey C. Barnum U.S. Coast Guard, Trial
Counsel, based in Portsnmouth, Virginia.

So we'll start first with
Li eut enant Col onel Scott. |'mnot going to
make the mistake a second tine. You didn't
tell me how to pronounce your nane.

LT. COLONEL HUTMACHER: Yes nm
It's Hut macher.

CHAl RPERSON HOLTZMAN:  Oh, okay
Hut macher. Thank you so nuch, sir, for
com ng.

LT. COLONEL HUTMACHER: Madam
Chai r, distinguished panel nenbers. As you
just heard, |'mLieutenant Col onel Scott

Hut macher. |'mthe Special VictimProsecut
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at Joint Base Lewi s-McChord with an area of
jurisdiction essentially, which takes ne into
t he western states.

Now as | understand it, you were
previously provided a bio as it relates to ny
mlitary career, so |'mnot going to go into
that. What | do want to focus on are
essentially three areas, and it's based upon
topi cs that have been covered by the panel so
far and in the information that was provided
to me.

The first being experience and
essentially my interaction with the SVC
program Second being the inpact on
alternative di spositions or cooperation or
non- cooperation by victins as it relates to

the interaction with their SVCs. And then

third, would be information sharing. |'msure

it's going to cone up at some point.
But going to the first. The
guesti on was presented whether it has changed

ny practice, the SVC program generally, and |
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woul d say no. My experience with the SVGCs,
and it islimted to ny jurisdiction and fol ks
that | have known through the JAG Cor ps who
have becone SVCs and we have tal ked about it,
has been positive.

It is not wwthout the fact that it
was introduced and it was a change for us. A
change fromour prior practice. So at that
point it was sonething that yes, we had to
adapt to and we had to include sonebody el se
i n our conmunication chain and reach out to
t hose fol ks, which we nornmally did on our own.

But as it relates to comuanders
and the conmmanders's experience with that
program it's been ny experience that conmand
has enbraced the program | attend a training
for incom ng commanders and their first
sergeants -- first sergeants in the Arny.

And | amthere and the SVC is
there. CIDis there, as well as nental health
fol ks who work within that process. And often

tines there is a senior commander, an 6 | evel
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commander there, advocating for that program
and the interaction of those new conpany
commanders and first sergeants to identify
with that programas their soldiers who have
been victimzed come forward.

For two reasons. It hel ps them
relate to the soldier who has been victim zed
in their ranks. As well as it hel ps that
command t eam ki nd of understand what their
role is and where they fit within this
structure.

Positive experiences and
chal |l enges. The positive experience has been
nunerous. The experiences have allowed -- the
SVCs who are in place have all owed those
victinms to not only have a voice, but to
i nformthemon the process. Cone back to the
prosecutors when they do have questi ons.

One of the first things that | --
when | talk to victins, and when |'m
interviewing them is you nay have questions.

You may not have questions right now, okay.
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But as they cone forward you now have your SVC
there to reach out to us, and one of us shoul d
be able to answer.

So the programitself has,
bel i eve, opened up that |ine of comrunication
Because now t hey have sonebody who has the
ability to advise themof their legal rights
as well as just to tal k about the process.
Versus talking to a prosecutor whose interest
not only is with the victimas a human bei ng,
but also is responsible for prosecuting that
case. So | think in that portion, it has been
greatly hel pful to these sol diers.

Chal | enges. You've heard
t hroughout the day that, at least in the Arny,
there may not be the |level of experience in
every jurisdiction that everybody woul d hope
that there would be. And | would say that
that's a true statenment in ny experience.

| have dealt with SVCs who have
just cone from prosecuting cases and are very

good at it, and were very good in that job.
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And t hen when they becone an SVC, they take
all of that experience with themand are able
to relate that to their clients.

So that's, extrenely hel pful, but
as it relates to the challenges, the -- for
t hose individuals that don't have that
experience of being in the courtroom and
dealing with the rules, that nmakes it tough.

And it's nore a perspective of
fighting a battle versus the war, as | would
like to refer to the actual entire trial. |If
you're fighting individual battles and you're
not really aware of the issues at hand and
those long termeffects of sonme of the fights
that you're making, you know, in the
I medi at e.

|"ve had to, you know, pull folKks
off to the side and just kind of have that
di scussi on that okay, here's one, you need to
identify if your client's privacy interests
are at stake and if they want to assert that.

And if not, you know, that's a different
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i ssue. But we need to at |east describe to
them and explain to themthe whol e process as
it is factored in your 412 or whatever it nmay
be. So they have a conpl et e under st andi ng.

Mlitary judges. |In ny
experience, in ny jurisdiction, the mlitary
j udges include the SVCs in the planning
process, the scheduling, they take it into
consideration. | know that there is sonething
not hard and fast currently as it relates to
all ow them standing to use their schedul e or
cal endar as a hard and fast way to docket
cases.

And | know that the -- it's ny
perception that that's a frustrating piece for
the judges as well. They don't have sonething
you know, concrete to them where they can rely
on any authority or |law, et cetera.

But as it relates to the SVCs
arguing in front of the bar, absolutely. For
t hose i nstances where 412, 513 matters, et

cetera. Those 802 sessions, they come back.
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They are part of the discussion. They are
absol utely included.

And like | said, the -- this is ny
experience within nmy own jurisdiction. | am
aware that it may not be the sanme in every
other jurisdiction and every other mlitary
j udge, you know, with his discretion -- his or
her discretion, may handle it differently.

| npact on alternative
di spositions. Cooperation, non-cooperation.
| think it's been very hel pful because it
provides clarity. Wen they have a counsel
that they can rely on and that counsel can be
their voice, it allows feedback back to the
Governnent that is decisive.

You know exactly where you stand
and you can start making the decisions as it
relates to the negotiations. O whether you
nove forward with the case or not. You just
have sone clarity.

And then as it relates to

i nformation sharing. W -- in ny
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jurisdiction, you know, share the charge
sheet. Al the scheduling stuff is pushed out
because it's in the interest of all parties to
prevent any delay to ensure that one, that the
-- everybody is informed, their cal endars are
informed. But that it's a predictability, an
expect ati on managenent tool.

So, I'll leave it at that. And |
| ook forward to any questions you may have.

CHAI RPERSON HOLTZMAN:  Thank you.
W' || next hear from Li eutenant Conmmander
Phi li p Hanon.

LT. COMVANDER HAMON: Thank you
ma' am  Good afternoon Madam Chair,
di stingui shed nenbers of the panel. M nane
i s Li eutenant Commander Phil Hanon. |'m
currently serving as the Senior Trial Counse
at the Region Legal Service Ofice, Navy
District, Washington, here in Washington, D.C.
at the Navy Yard.

|'ve had the opportunity to

litigate sexual assault and ot her speci al
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victins' cases as both a defense counsel and
a prosecutor, as well as in the role of an
Article 32 investigating officer. |[|'ve also
assessed and advi sed on sexual assault and

ot her special victins' cases in the role of a
Staff Judge Advocate.

|"ve litigated cases both before
and after the inplenmentation of the Victim
Legal Counsel Program And in cases with and
wi t hout | egal counsel invol venent.

As a prosecutor |'ve had varied
experiences with different VLC, just like |'ve
had varied experiences with different defense
counsel. Each victimlegal counsel, whether
they be mlitary or civilian, is unique in the
way that they approach their cases, their
clients and their relationship with the
prosecut ors.

|"ve had the opportunity to work
with private civilian victimlegal counsel, as
well as with various nmilitary counsel. The

vast majority of ny interactions with VLC,
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victim| egal counsel, have been positive.
They' re highly professional and dedicated to
their role as VLC

However, the introduction of VLC
has brought sone new chall enges to the
prosecution. For exanple, once VLCis
assigned in a case and ny office is notified
of that representation, we no longer will ever
directly contact the victim W view them as
a represented party.

So all neetings and di scussions,
all phone calls are arranged through the VLC
In nmy experience, victins, once assigned a
VLC, have a very good handle on their rights
as well as on the process before the
prosecutor has even net with them Al though,
fromthe victims perspective, information
received in the process about the process is
a positive thing regardless, theoretically, of
who's providing that infornmation.

In my opinion, one detrinment or

consequence to the victimreceiving that

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

process information, that basic information
fromthe VLC as opposed to the prosecutor, is
t he prosecutor | oses what was a very powerful
rapport building tool. Getting that victim
confortable with the process and havi ng that
victimtrust the prosecutor.

Prior to the inplenmentation of the
VLC program ny routine and what | believe was
the routine and protocol of many Navy
prosecutors was to discuss al nost nothing
substantive in the initial neeting with the
victim Instead | would introduce nyself. |
woul d explain ny role. | would explain the
process frombeginning to end. And | would
di scuss victims rights and answer any
guestions that the victimhad about the way
ahead.

Now, as a perhaps unintended
consequence of the presence of VLC, a |ot of
that rapport building is taken away and not
available to the prosecutor. There was a

natural trust that was forned between the
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victimand the prosecutor when the prosecutor

was that answer source. And naturally as the

victimrelies on and trusts the VLC, they rely
| ess on the prosecutor.

W' ve heard testinony through the
day about m nor delays in process as a result
to the -- process tines as a result of the
VLC. | would note that that is a mnor side
effect, sinply because coordinating the
schedul e of yet one nore attorney does sl ow
down t he processing.

And during the initial screening
of the case, our interviews with victimneed
to be coordinated with the VLC and all trial
proceedi ngs are scheduled with, not only the
VLC, but the VLC s schedule in mnd. And that
came up in earlier panels.

In nmy experience, we do -- the
trial schedule is -- the trial counsel wll
consult with the VLC before proposing a trial
schedule to the court. So we, at least in ny

experience, we heavily consult the VLC to nake
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sure that they are available for all dates.

And ny observation has been that
the VLC that | have worked with have been
tremendously flexible. But despite their best
efforts sonetinmes, they will have these limts
and thus neetings and hearings and interviews
can sonetines be del ayed.

Regarding a victims access to
information. As a matter of practice, in ny
practice we provide the victimand the VLC
with all scheduling orders, the charge sheet
and any statenents made by the victimto
i nclude any sunmaries of interviews that were
sumari zed by investigators.

W al so provide all 412, 414 and
513 notions, along with any encl osures that
were attached, both through the filings by
def ense counsel as well as our responses. And
we have, dependi ng on circunstances, provided
addi tional information on a case by case
basi s, depending on the circunstances.

In closing, the purpose of VLC, in
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nmy opinion, is not to assist the prosecution.
Sonetinmes VLC can and does assi st when the
interests are aligned, and soneti nes
protecting the victims rights has the
collateral benefit of assisting the
prosecution.

But this is not always the case.
Regardi ng VLC and victimaccess to infornmation
and the role of VLCin the court, ny personal
concern that it is that we nay be shifting
al ong the spectrumfromthe victimbeing -- of
the spectrumof the witness to party. From
the victimbeconmng | ess of a witness and nore
of a party.

And that could create the
perception -- a perception that could be
exploited by the defense to attack the
credibility of the victimas an inherently
bi ased party. Additionally, access to too
much information could be perceived as an

| nappropriate coaching of a witness or

preppi ng.
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In nmy personal experience, Navy
prosecutors are flexible and able to adjust to
change. W have adjusted and are conti nui ng
to work with VLC to nake the program as
successful as possible while not |osing sight
of our ultimte goal, which is obtaining
justice in every case, whatever that may be.

| ook forward to answering any
guestions you may have. Thank you.

CHAI RPERSON HOLTZMAN:  Thank you
very much. W'l next hear from Mjor Dougl as
C. Hatch, U S. Marine Corps.

MAJOR HATCH. Good afternoon Madam
Chai r and di stingui shed panel nenbers. Thank
you for the opportunity to speak here today.

Again, ny name i s Mjor Doug

Hatch. |'mthe Senior Conplex Trial Counsel
at -- | work the board at Canp Pendl et on,
California. |'ma menber of LSSS West, which

is a regional organization, so | actually
litigate cases throughout the region, which

woul d i ncl ude Canp Pendl et on, NCRD San D ego,

Neal R. Gross and Co., Inc.

389

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Marine Corps Station Mramar, Twentynine Pal ns
as well as Yuna. So in that regard I'ma
regional asset and |'ve worked with nultiple
VLCs as we call them

Alittle bit about mny experience,
and | think it puts sone of ny coments in
perspective. For the past two and half years
| have litigated exclusively special victins'
cases. Prior tothat, | had five to six years
experience as a trial counsel throughout ny
career and had the opportunity and privilege
to prosecute nultiple special victins' cases
in the past as well.

Regardi ng the VLC programin
particular, much to ny surprise, it has been
extrenmely positive in ny opinion. The
Armageddon that the prosecutors in ny region
predi cted when we heard about this program
did not cone to pass thankfully. And we had
to eat sone crow, because we were predicting
that this woul d be essentially an Armageddon,

as | said.
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And I'lIl get into sone of those
positives here in a nonment. |n nmy experience,
and this mght be just personal to nme, nost
victinms that | nmeet with initially do not have
a VLC. | do encourage that and | do know t hat
in nmy region, at least NCI S investigators are
required to provide themw th i nformation
about VLC -- the VLC program

| do encourage that. Not all of
ny victinms do avail thensel ves of the VLC
program and that m ght be an appropriate
guestion. M personal opinion on as to why
that is, | don't have anything other than
anecdotal data to provide to you.

Before | get into sonme of the
positives of the progranms. Sone of the
drawbacks -- |I'll keep these short because
Li eut enant Commander Hanon actual ly covered
nost of what | was going to say, but the
comuni cati on piece can be a probl em

Especially with my bar and with

our rules of professional conduct. Once
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sonebody is represented, | cannot, | cannot
talk to themuntil | talk to their counsel.
And that can -- you know, if | have a quick

guestion, something that | need to quickly
pass on to victim |In the past, was a matter
of quick phone call and that was it. But now
| have to go through another party and,
practically speaking, that can be a burden.

In addition, I'mnot always entirely sure that
what | want to convey is being conveyed the
way | want it to be conveyed.

And that's sonething, again,
that's surnountable. | can take care of that
by ensuring that | do spend sonme tine with the
victimin the presence of their VLC and convey
things the way that | think they need to be
conveyed fromthe perspective of a prosecutor.

Schedul i ng again, | won't bel abor
that point, we' ve gone over that quite a bit
t hr oughout the day.

A potential problemthat I

personal | y have not w tnessed yet, but one
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t hat does concern ne, and | think is on the
hori zon that, you know, depending on the
nature of the case and the nature of the VLC
| mght be dealing with is di sagreenents over
prosecution strategy. And if that comes to
pass, then that can -- | see the potential of
creating friction between the victimin the
case, who | have many duties to as a
prosecutor, and nyself.

And based on a di sagreenent over
strategy and ultimately as the prosecutor,
that's going to be ny call, not the VLC s.
Again, | haven't seen that yet thankfully.
And | think that, again, is sonething that's
surnount abl e as long as you build the right
rel ati onshi ps and you have the right sort of
skills dealing with other advocates.

In my jurisdiction informtion
sharing has not proved to be a problemyet,
but I do concur with comments earlier today
that we certainly need uniformrules and

regulations in that regard. So that there
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aren't questions about that and that it
doesn't rely, as it does in ny jurisdiction,
al nost entirely on personal relationships.

So again, the drawbacks that |'ve
cited are all surnountable. Sone things we
can't ever tell will conme up, have cone up.

The VLC -- the term | would call
it is the VLCin our systemis a force
multiplier. The VLC helps to explain to the
victinms | egal concepts and machi nati ons of the
| egal system-- the justice systemthat naybe
|"ve explained to them already or you know, |
repeat. But what |'msaying is not going to
be heard in the same way as the victimhears
it fromtheir own counsel.

And that's a good thing that
they're hearing it fromtheir own counsel
because, as a prosecutor, ny client is the
United States. M/ duty is to do justice. And
| have duties to the victim | have
obligations to the victim But because of the

nature of ny position and the nature of ny
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duties, |, by necessity, have to keep the
victimat sonmewhat of an armis length. That's
just the nature of the beast.

And it's a good thing that we have
a lawer that does not have those sane
concerns that can stand up for that victimand
protect their rights. Again, thank you for
t he opportunity to speak here today and | | ook
forward to your questions.

CHAI RPERSON HOLTZMAN:  Thank you
very much. We'Ill next hear from Mjor Brent
Jones, U. S. Air Force.

MAJOR JONES: Thank you ma' am

CHAl RPERSON HOLTZMAN: Wl cone
Maj or. Thank you.

MAJOR JONES: Madam Chai r,

di stingui shed nenbers of the panel, good

afternoon. |I'm Major Brent Jones. |'ma

Senior Trial Counsel stationed here in the

| ocal area at Joint Base Andrews, Maryl and.
|"ve currently served in the job

as Senior Trial Counsel for alnpst two years.
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Prior to that | was a defense counsel out at

Travis Air Force Base. 1|In these past two
years, |'ma special victins' unit prosecutor
as wel | .

| know over the course of the past
several nonths you fol ks have tal ked to
nunerous folks fromthe Air Force. You know
there's 18 senior trial counsel. The way the
Air Force works, we essentially are stationed
all over the world and we roll into the trial
as lead trial counsel.

In nost of ny cases that | do, |
amthe -- it involves sexual assault, sone
type of sexual assault case. Over the past --
over the past two years, |'ve tried
approxi mately 40 courts martial and nost of
whi ch invol ve sexual assault cases. And over
those | ast two years, | work on al nost every
case with a special victins' counsel.

So these days, when |'mtrying
t hese cases, we work hand in hand. The Air

Force has been leading the way -- or led the
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way in the Special Victinms' Counsel Program
And | think we're doing an excellent job.

Qur working relationship with the
special victins' counsel is extrenely
positive. Essentially at the end of the
trial, | provide ny | eadership with feedback
on all parties fromthe case, including the
special victins' counsel. And we have a great
rel ati onship with the special victins' counsel
headquarters as well, and so ny | eadership
talks with them about issues that we see at
trial.

Now one positive change -- and
again, | see the SVC program as positive,
overwhel m ngly positive. But the biggest
change that |I've seen in the SVC programin ny
ei ght years now of litigation experience in
the Air Force is every single case that | see
t hat invol ves sexual assault that has a
victim the effect on the victim of the
justice process, is extremnmely great.

CHAI RPERSON HOLTZNMAN:  |'s
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extrenmely what?

MAJOR JONES: It's extrenely
great, the effect that the judicial process
has on the victim It has a great effect on
t hem

Where the SVC program has hel ped
is it's hel ped that person to understand the
process, get confortable with the process,
understand the | egal issues in the process.
The SVC provides that person with an attorney
to help them get through the process, and we
didn't have that before. Like Major Hatch
said, we're dual hatted. W're a prosecutor,
we' re prosecuting the case, but we're also --
we do have a victimthere and this way we have
a counsel, this victimhas a counsel to stick

up for themand be there for them

And of course, | do want to say
that the -- there's a great difference |I see
in the victins -- our Air Force SVCs do an

excellent job of preparing their client for

the process so that we can Iimt the negative
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i mpact the justice process has on the victim

SoI'll be -- | welconme any
guestions that you have.

CHAI RPERSON HOLTZMAN:  Thank you
very much. Qur |ast presenter will be
Li eutenant Jeffery C. Barnum Lieutenant,
t hank you for com ng.

LT. BARNUM Thank you Madam
Chai r, distingui shed panel nenbers. Thank you
for the opportunity to present today.

My nane is Lieutenant Jeff Barnum
I"'mwith the Coast Guard. |'m Trial Counsel
wth the Coast Guard Fifth District, which has
responsibility for the md-Atlantic states.
Prior to that | was at the Legal Service
Command, we supported all of the support
commands east of the Rocky Muntains.

Wth the introduction of another
| awyer into a court martial, the process of
prosecuting sexual assaults cannot and did not
remain static. In sone ways and in fact many

ways, it was a positive inpact. The SVC has
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had a positive inpact. In other ways there
have been cone chal | enges and nmaybe sone
detri nents.

Fromthe single perspective of
this trial counsel, an effective SVC
understands the goals of his or her client,
mlitary justice process and the SVC s role in
that process. Conversely, if the SVC fails to
understand his or her client's goals, or fails
to advise on the inpact of the client's
actions on the outcone of the case, the SVC s
actions can be detrinental.

I'"d i ke to expand on sone of
t hese thenes by relating nany of the -- sone
of the positive interactions. | won't relate
them all because there are too many. At the
base | evel, an SVC relieves the trial counse
of the need to provide mnute to mnute
support of the victinlwtness.

During the trial of an Article 32,
an SVC can ensure the victimis present,

properly attired, prepared and is available to
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answer any questions that conme up throughout
the process. And of course that frees the
trial counsel to focus on prosecuting the
case.

It's al so a huge benefit to be
able to speak frankly with another attorney
about the strengths or weaknesses of a case.
And have that other attorney explain in a very
confidential fashion to their client about the
strengt hs and weaknesses of the case, w thout
havi ng the specter of the Governnment trying to
per suade or dissuade the victimfrom
proceedi ng one way or the other.

OF course there al so have been
sonme tinmes where SVCs have set back
prosecutions, either by failing to understand
their client's goals or the mlitary justice
process. |In ny opinion, the SVC does not need
to zeal ously assert every single one of his or
her client's rights. Especially when
asserting that right hanpers the overall goal

of a successful prosecution.
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And I'd like to refer to Mjor
Tilney's testinony earlier today about the
i ssue of immunity for underage drinking. As
M. Stone noted, the issue of immunity can
come up and damage the victims credibility on
the | arger case of rape or sexual assault as
opposed to dealing with the relatively m nor
situati on of underage dri nking.

A good SVC wi || understand and
explain the benefits and costs of a particular
path of action to their client. And in sone
cases, a poor SVC will just blindly assert the
right.

| would also be remiss if | did

not mention the SVC s inpact on the trial
counsel /victimrelationship. Fortunately,
Li eut enant Commander Hanon handled it very
ably, so |l will just stand by and | | ook
forward to answering the panel's questions.
Thank you Madam Chair.

CHAI RPERSON HOLTZMAN:  You're very

wel come. Thanks to all of you again. Let's
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start with M. Taylor.

MR, TAYLOR: First of all, thank
you all very much for your testinony today.
"1l start with you, if | my, Col onel
Hut macher and ask you how concerned you are,
as Captain Robbins said earlier today, that
too many SVCs don't really have the
prof essi onal experience as the trial counsel
or the defense counsel to do the jobs?

LT. COLONEL HUTMACHER: Sir, the

one, the individuals who are placed into

t hose positions are smart and have the ability

to adapt. They have the ability to reach out
to a technical chain to get sone advice.

But to answer your question how
concerned I am ny |level of concern does not
rise to the | evel of Captain Robbins. What |
have -- what mny experience has been is that,
al though their particul ar experience in
mlitary justice may be limted, they still
are attorneys asserting the rights of their

client.
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Just because the prosecution's
case may be affected or inpacted at the
sentenci ng portion of the case because of a
successful 513 notion, which precludes the
Gover nment from speaki ng on nmental health-
related inpact, | don't think that it
conpl etely hanpers the prosecution. It may
hanper the intent of their client wanting to
voi ce how it has inpacted on them the
violation of them et cetera. But as it
relates to the inpact on prosecution and the
process itself, I'mnot as concerned |I woul d
say.

MR. TAYLOR So to the other
menbers of the panel, let ne just ask you
general ly, does the presence of inexperienced
SVCs nake it harder for you to do your job?
Anyone |i ke to comrent on that?

LT. BARNUM Yes sir. 1'll agree
with that comrent and, in speaking with ny
trial counsel around the country, that that

has been raised as an issue.
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It's not -- and | would agree with
Li eut enant Col onel Hutnmacher that | think it's
not an i nsurnountable issue, but it does
present sone probl ens.

MR. TAYLOR  So on bal ance -- and
this is a question to the entire panel. n
bal ance, are you better off or worse off with
the SVC, LVC program -- VLC prograns, excuse
me. In terns of doing your job as a
prosecutor, as you said, to obtain justice?

MAJOR HATCH: Sir, I'd say it's
about a balance. And you know, in the end it
just doesn't really matter whether it nakes
our job easy or not. The fact of the matter
is, our job is made easier in some respects
and nore difficult in sonme respects. It
bal ances itself out and in the end, you have
avictimthat's better taken care of through
the systemand | think that's really the take
away.

MR. TAYLOR | see at least three

heads noddi ng. Anyone el se want to conment on
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that in particular?

LT. COLONEL HUTMACHER: Yes sir
if I mght. Harder to do the job, | think
it's a matter of being relieved of sonme of the
control that we previously had.

Personalities at play, it's been
ny experience that the personalities, if
everybody is acting in a collegial manner with
the sane intent and recognition of the
process, then we're good. So | wouldn't say
that it nmakes the job harder.

MR, TAYLOR Well thank you all
for being here on a Friday afternoon.

CHAl RPERSON HOLTZMAN: M. Tayl or,
| think Major -- did soneone else want to
respond to that question?

MAJOR JONES: No ma' am

CHAI RPERSON HOLTZMAN:  Ch, as | ong
as you're -- okay, thanks. Judge Jones?

JUDGE JONES: Yes. Could I go
back, Commander Hanon, to you? You were

tal ki ng about the many things that you turn
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over as trial counsel. Could you read that
i st again?

| think what you said is certainly
the notions of notice of hearings and
pl eadi ngs and that sort of thing. Generally
go over?

LT. COMVANDER HAMON: Yes ma' am
So generally what we turn over are the charge
sheet, any statenents that were nmade by the
victim whether they be a summary of the
statenment that they nade to the --

JUDGE JONES: So the statenents of
the victimgo to the victim right?

LT. COMVANDER HAMON: Yes ma' am
As well as any scheduling orders ordered by
the court. And sonetines informal scheduling
orders, emnils and such, nodifications in the
schedule, we'll also provide to them

JUDGE JONES: Al right. But you
woul d di stinguish, what | would cal
di scovery, from what you give over, correct?

LT. COVMANDER HAMON: That's
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correct.

JUDGE JONES: So you're not,
guess routinely, and there's no rule requiring
you, right? To give over the reports of the
i nvestigation, the statenents of other
Wi tnesses in the normal course, is that right?

LT. COVWANDER HAMON: That is
correct. There's no rule requiring nme to turn
t hem over and there's no rule forbidding nme
fromturning certain pieces of evidence over
as wel | .

JUDGE JONES: Ckay. So what's
your personal practice? And you can tell ne
it's case by case, but what is your personal
practice?

LT. COWANDER HAMON: It is case
by case ma'am My personal practice is that
we will -- obviously any statenents and
anything that we think that the VLC should
know.

For exanple, the cable record cane

up in an earlier panel. |If there's
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potentially 412 material, or sonething that
may come up as 412 material that another

Wi tness said, we may provide that information
to the VLC or warn them of that.

JUDGE JONES: Wuld you provide
the actual statenent if you had one or would
you just provide the informtion?

LT. COWANDER HAMON: It would
depend ma' am And the balance is -- in ny
practice nore |ikely we would just provide the
i nformati on and then discuss that with the VLC
because often the statenment includes far nore
then that one piece of information.

JUDGE JONES: Aha.

MAJOR JONES: Ma'am if | nmay?

JUDGE JONES: Yes.

MAJOR JONES: As far -- usually
that cones in the formof, in a 412 notion, as
an attachnment to the 412 notion. So typically
we will provide the entire 412 notion and the
attachnents to the notion and our response to

the notion --
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JUDGE JONES: The defendants
and you're saying the defense counsel wl|
have submitted the statenents that support the
412 i nformation?

MAJOR JONES: Yes, ma'am

JUDGE JONES: So generally
speaki ng, or al nost always, the victimwtness
will get that?

MAJOR JONES: Yes ma'am but the
concern is al so though, blocking out a
witness. |If you' re providing other wtness
statenments to -- if witnesses are seeing other
W t nesses' statenents, it could affect their
testinmony. |'mnot saying they woul d nmake
sonmet hing up, but it could affect their
testi nony because they have that other
docunent .

JUDGE JONES: Well, let me just
ask this. As a general rule, would any of you
routinely provide investigation reports or
ot her witnesses' testinobny or statenments to

the victimw tness or any other w tness?
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Okay. Thanks.

CHAl RPERSON HOLTZMAN: M. Stone.

MR. STONE: Thank you. On that
sanme topic, | gather, at least fromall the
cases that |'ve seen, there's always sone kind
of a defense notion. What about the defense
notions? Wiat if it's called a notion to
suppress, do you supply those to the victim
t he victimcounsel ?

LT. COWANDER HAMON: Sir, in our
practice, we'd supply all notions and
encl osures regarding MRE 513 and 412 and 414,
but not in general all notions. W do not
provide all notions to victimlegal counsel.

MR. STONE: Right. So, and |
guess ny question then is, why don't you
provide that notion to suppress? Wat's the
reason for it? | was trying to find that out
earlier today.

LT. COWANDER HAMON: Sir, there's
no particular reason. There's no reason why

we there's no rule that says we can't,
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there's no rule that we can. |It's just been
our practice that we don't.

Sane reason as -- sane di scussion
that we had earlier about whether we have an
open docket and then provide all filings to
everyone. |It's just been our practice that we
don't and that the new change is that we
provi de 412 and 513 notions to the VLC where
no notions before were provided at all. So
it's a new addition.

MR, STONE: Well, | guess, this
then -- just to play this out, and | wel cone
anybody's thought on this. There was a
t remendous anount of nedia coverage of the
sexual assault cases. The one a year ago at
t he Naval Acadeny but people, including
| awyers |ike nyself, had no way of seeing the
actual pl eadi ngs.

Shoul d we require that you have an
el ectroni c docket where all pleadi ngs, not
di scovery, but pleadings are upl oaded to the

docket, just like they are in every other
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case? So that if people want to see the

pl eadi ng, they don't have to rely upon what

t he nedi a says about the case, but they can

| ook at the pleading. Particularly in a case
li ke that of wide interest that results in no
convi ctions?

LT. COVWWANDER HAMON:  Sir, nmny
personal opinion is that |, as a prosecutor,
woul dn't object to that. | wouldn't have any
probl em wi th having them provi ded and
upl oaded, it's just not a practice that we're
currently set up to do.

LT. COLONEL HUTMACHER: Sir,
think what you're getting at is transparency.
O at least that's the way | read it. And as
has been stated, just what is our nornal
practice, we're probably a little behind the
power curve as it relates to Federal filings
and all of that, but | don't think that there
is anything that prevents it.

It's just we operate pretty nuch

just |ike any other agency, institution, et
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cetera, that you' re governed by rules and you
follow those rules and if there is sonething
nore that you -- if you don't have to do it,

t hen why woul d you?

Sol -- and | see your eyebrows
kind of go up, but it relates to what you're
used to and what you're famliar with versus
the folks on this panel and what we're used to
and famliar wth.

So the responses that we will give
you or provide you is that we are famliar
with this particular practice that doesn't
di scl ose all of our pleadings. Now reference
uploading it so that it can be viewed by those
i ndi vi dual s outside of that particul ar case,
may that be beneficial to the public at |arge
or CNN, if you wll?

| don't know that |I'mthat person
to make that call. | personally don't have an
interest init, even outside of mnmy cases. But
as it relates to ny cases, and |I'm assuni ng

it's the same for the gentlenen currently
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sitting before you, we operate within the
confines that we are presented and how we are
-- how we grew up as has been stated earlier.

MR. STONE: As | nentioned
earlier, but you m ght not have been here for
it, one of the attachnents we got in our
packet for today was an Cctober 1, 2014
directive fromthe TJAG that said that if
vi cti m counsel wanted additi onal docunents,
they were going to have to ask for them by
means of the Freedom of Information Act and
according to what's allowed by the Privacy
Act .

But | didn't hear any of you five
say that that's what keeps you from
di stributing those docunents. You don't have
to comment on it, but |'mcurious to know,
have any of you ever had a Freedom of
I nformati on Act or Privacy Act objections to
distributing a pleading? Because | don't
real ly understand those as limtations on

| egal docunents, so | didn't quite understand
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why it's listed that way.
LT. COVWANDER HAMON: As it

relates to that particular adm nistrative | aw

determ nati on of how the docunents will be
di scl osed, no, | don't have a specific comment
on that. | have had people ask ne for

docunents, you know, during an ongoi ng

i nvestigation or even after the conclusion of
a trial and that has been the response that |
have gi ven

MR, STONE: The other question |
have, which maybe we start with Lieutenant
Commander Hanon because he was tal ki ng about
the -- well a couple of you were, sonetines
it's a problemworking with victinm s counsel .
It's not always perfect, nor should it be.

On the | ast panel we heard a
suggestion that maybe woul d help you if there
was an amendnent to Article 6(b) that
specifically said you retain prosecutori al
di scretion. And | wondered whet her any of you

felt you needed that? O because you
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prosecutorial discretion has been inpaired by
what's happened? O whether that is not a
priority for you? So | would kind of |ike
your comrents on that.

LT. COVWANDER HAMON:  Sir, |
haven't found that the presence of the VLC has
affected ny perception of ny prosecutori al
di scretion.

W have a different systemas you
know, sir, that | don't have entire -- | don't
have prosecutorial discretion really in that
| will make a recomnmendation to conveni ng
authority, discuss the nerits of the case with
t he convening authority and they will rmake
t hat decision. And now there's the added
pi ece of the VLC who also will give their
position, provide their position to the
convening authority as well. So it doesn't --
it's one nore voice for the convening
authority. But | don't viewit as affecting
ny discretion.

MAJOR HATCH:  Yes sir, | think
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just inherent in the ability of the prosecutor
and the ability of the VLC has understood. |
don't think it would be necessary to make an
anmendnent. | nmean it's -- it already exists.

W meke the prosecutori al
decisions, | think is really what it's getting
down to how the case is going to be
prosecuted. The VLC can provide their input,
but they're not representing the United States
and they don't namke the decision and that's
just the way it is, an anendnent won't change
t hat .

CHAlI RPERSON HOLTZMAN:  Ckay.
Thanks very nmuch. One of you suggested that
i f you were asked about why some victins
reject the special victins' counsel, that you
woul d tell us so?

MAJOR HATCH:  Yes ma'am that was
me, and this is just anecdotal.

CHAl RPERSON HOLTZMAN:  Ckay.

MAJOR HATCH: | nean |'ve had two

victins that have -- | wouldn't characterize
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it as rejecting it. Just not availing
t hensel ves of it.

CHAlI RPERSON HOLTZMAN:  Ckay.

MAJOR HATCH: And this is ny
per sonal opinion based on ny interactions with
these victins. They were both | ance
corporals, E3s in the Marine Corp, first tour.
Both of themaren't 21. Both very serious
cases.

One was a rape and an attenpted
murder. And the other was a sexual assault.
And in particular, they were provided with the
normal , you know, panacea of services that are
provided to them and available to them which
you're all famliar wth.

And | think with both of these
young worren in particular, the thought of
talking to one nore conm ssioned officer, no
matt er how much anybody tried to encourage
that, it was just overwhelmng to them And
it just is what it is.

And | tried to encourage that they

Neal R. Gross and Co., Inc.

419

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

go ahead and avail thenselves of the program
and both of them were adamant that they
didn't. | think, you know, a |lot of that was
just their personalities as well.

| don't think that that's any sort
of comment on the programor the efficacy of
the programor the, you know, VLC concept.

But that was just my personal observations
ma' am and that hadn't been provided before, so
| thought it m ght be good for the panel.

CHAlI RPERSON HOLTZMAN:  Anybody
el se have any anecdotes they want to share?

Or anecdot al experience about any rejections
or refusal to avail thensel ves of speci al
victinms' counsel? Do you have any expl anation
for that fromyour experience?

LT. COVWANDER HAMON: Ma'am |
have seen a case where | believe the victim
didn't really ever intend to elevate a report
fromrestricted to unrestricted and never
really wanted to go forward and then was ki nd

of bonbarded with all these different
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services. And really didn't want anything to
do with any of them because they didn't want
to go forward at all. So |I've had one case
where that -- where | saw that, where they
declined to have a VLC

CHAlI RPERSON HOLTZMAN:  Anybody
el se have a comment on that?

LT. BARNUM | would echo Mj or
Hatch's coment. |In ny case it was they just
didn't want to talk to yet another |awer. So
they were -- and they felt that ny -- the
trial teamwoul d adequately represent their
I nterest.

W agai n encouraged themto avail
t hensel ves of the program but that was their
deci si on.

CHAI RVAN HOLTZMAN:  Ckay, and sort
of inline with what M. Stone said, one of
the concerns that we heard in the | ast panel
was sonmething called the CNN effect with
regard to alternative dispositions and pl ea

bargains. Wat's your experience in the sense
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of that that's sonmething that affects the

decision to go forward in cases that you've

handl ed?

MAJOR HATCH: Ma'am | think it's
certainly there. In the Marine Corps we have
reorgani zed, |'msure you've heard about this

in depth in the past panel proceedings, but
we' ve reorgani zed. W have a nuch nore robust
prosecution shop now.

What we try to do is educate
convening authorities and to have them | ook at
t hese cases fromthe perspective of justice,
what's right for the victim and not worry
about the nedia at all.

| think it's still out there.

It's sonething that's just unavoi dable. But
| think, you know, it's getting better
dependi ng on the personalities involved.

CHAlI RPERSON HOLTZMAN:  Anybody
el se have any coment? ay. Well | have no
further questions.

| think that concludes. Thank you

Neal R. Gross and Co., Inc.

422

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

423

very nmuch again for comng forward and
testifying. Thanks to everybody el se who's
still here who was on prior panels. W really
appreci ate that.

And thanks to all the panel
menbers. Thank you all very nmuch. This
hearing i s concl uded.

MR, SPRANCE: Meeting is closed.

(Wher eupon, the above-entitled natter

went off the record at 4:20 p.m)
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